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OOERESPONDENOE 


CGNCEEXIKG 


CLAIMS  AGAINST  GEE  AT   BRIT  All, 


TKANSMITTED  TO  T}S 


SENATE  OF  THE  UNITED  STATES 


IN  AUSWEK  TO  THE 


RESOLUTIONS  OF  DECEMBER  4  AND  10,  im,  AND  OF  MAY  37,  1868, 


VOLUME    V. 


WASHINGTON: 

GOVERNMENT    POINTING    OPFICB, 
1870, 


PAPERS 


RELATING  TO 


CLAIMS  AGAINST  GEEAT  BRITAIN. 


PAELIAMENTAEY  AND  JUDICIAL  APPENDIX  No.  XV. 

Official  reports  of  the  Alexandra  trial  iefore  a  jury,  and  on  appeal  to  the  Court  of  Exchequer 

and  the  Souse  of  Lords. 


From  whom  and 
to  whom. 


Date. 


Suhjeotj^ 


Attorney 
ral. 


Gene- 


Edward  Morgan 
Joseph  Acton 

William  Barnes.. 


Alexander    Eoh- 
inson. 

Joseph  Carter.. 


Benjamin  Hodg- 
son. 

Captain  E.  A.  In- 

glefield. 
NeU  Black 


John  Wilson 

Green. 
John  DaCosta... 


Do. 


John  Wilson 
Green. 


1863. 
June  22 


June  23 


PEPORT  OF  THE  TRIAL  BEFORE  THE  RIGHT 
HOKORABLB  THE  LORD  CHIEF  BARON  AND 
A  SPECIAL  JURY. 

First  day. 
Opening  speech 

EVIDENCE. 

Surveyor  of  customs,  Liverpool 

Cross-examined „ 

Ee-examined 

Night  watchman,  formerly  in  the  employ  of 

Messrs.  Miller  &  Sons. 

Cross-examined 

Ee-examined 

Eeoalled  second  day 

Engine-driver,  formerly  in  the  employ  of 

Messrs.  Miller  &  Sons. 

Cross-examined 

Ee-examined 

Joiaer,  formerly  in  the  employ  of  Messrs. 

Eawcett,  Preston  &  Co. 

Cross-examined 

Joiner,  formerly  in  the  employ  of  Messrs. 

Fawcett,  Preston  &  Co. 

Cross-examined 

Ee-examined 

Packer,  formerly  in  the  employ  of  Messrs. 

Fawcett,  Preston  &  Co. 

Cross-examined 

Eoyalnayy 

Cross-examined 

Ship's  carpenter 

Cross-examined 

(Called  hut  did  not  answer) 

IVide  also) ■ 

Shipping  agent - 

Second  day. 

Shipping  agent,  further  examined 

Cross-examined 

Ship-hnilder 

Cross-examined 

Ee-examined 
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George     Temple 

Chapman. 
Joseph  Acton 

Clarence     E  a  n- 

dolph  Yonge. 
Herring 


Mrs.  Parkinson. 

Edward    Fitz-< 

maurice. 
Sir  Hugh  Cairns. 


Do 

Attorney  Gen- 
eral. 


Captain  Bullock 
to  Fra#er, 
Trenholm  & 
Co. 

Do 

Do 

Do , 

Do 

Captain  Bullock 
to  Mr.  Yonge. 

Do 


1863, 


June  24 


1862. 
May      1 


Mar.  17 
June  2 
June  24 
July  21 
July    28 

July    30 

1861. 
May    13 

1819. 
July  ■  3 

1818. 
April  20 


1863. 
Nov.     3 


Nov.     4 


Nov.     5 


Night  watchman,  recalled 

Cross-examined 

Late  assistant  paymaster  of  the  Alabama.. 
Cross-examined 

Policeman,  Liverpool,  called  but  did  not  an- 
swer. 

Wife  of  the  wardroom  steward  of  the  Ala^- 
haiaa,  called  but  did  not  answer. 

Formerly  cook  on  board  the  Alabama 

Speech  for  the  defense 

Third  day. 

Speech  for  the  defense  continued 

Reply  for  the  Crown 

APPENDIX. 

Abstract  of  Information 

Abstract  of  plea  to  Information 

Order  for  payment  to  C.  R.  Yonge  as  acting 
assistant  paymaster  of  the  Alabama. 


Same  subject 

Same  subject 

Same  subject 

Same  subject 

Instructs  Mr.  Yonge  to  join  the  Alabama  as 
acting  assistant  paymaster. 

Appointment  of  Mr.  Yonge  as  acting  assist- 
ant paymaster  to  the  Alabama. 

Abstract  of  the  Queen's  proclamation  of 
neutrality. 

British  foreign  enlistment  act 

United  States  foreign  enlistment  act 

Case  of  Moodie  m.  the  ship  Alfred 

Case  of  the  Santissima  Trinidad  and  the  St. 

Andr^,  seized  by  the  vessels  Independen- 

cia  del  Sud  and  the  Altravida. 

IN  THE  COTJKT  OF  EXCHEQUER. 

Argument  on  application  for  leave  to  move 
for  new  trial  after  the  expiration  of  the 

■  first  four  days  of  term. 

Motion  to  apply  common  law  procedure  acts 
1852  and  1854,  and  the  rules  of  pleading 
and  practice  to  the  revenue  side  of  the 
court. 

Rule  of  court : 

Motion  for  rule  to  show  cause  why  there 
should  not  be  a  new  trial. 

Rule  JTisi 
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No. 


From  -whom  and 
to  whom. 


Date. 


1863. 
Not.    10 


Nov.    17 


.Subject. 


Application  to  the  court  to  fix  a  day  to  move 
to  nialte  rule  for  now  trial  lierein  absolute. 

First  day. 

Aryr.niejit  for  motion  to  make  the  rule  for 
n<nv  trial  absolute. 


Second  day. 

Nov.    Ic  ;  Argument  continued .. 

j  Third  day. 

Nov.    19     Argument  continued 

I  Fourth  day. 

Nov.    20  I  Argument  continued 

Fifth  day. 

Nov.    21     Argument  continued 

Sixth  day. 
Argument  concluded 


Nov.    23 

1864. 
Jan.     11 


April    6 


Judgment  on  motion  to  make  rule  Nisi  for 
new  trial  absolute. 

IN  THE   HOUSK   OF  LORDS. 

Decisions  of  the  lords  sitting  on  appeal. 

The  Lord  Chancellor 

Lord  Crauworth 

Lord  St.  Leonards , 

Lord  Wensleydale 

Lord  Clielmsford 

Lord  Kingsdo wn .: , 

Formal  judgment  of  the  House  of  Lords... 
Wiit  of  delivery  of  the  Alexandra 


PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XVI. 

Debate  in  the  Souse  of  Commons  o^i  the  seizure  of  the  steam-rams  huilding  for  the  soxitliern 

confederacy. 


House    of   Com- 
mons. 

1864. 
Feb.    23 

VESSELS    EL    TOUSSOX    AND    EL  MONASSLi — 
PAPERS  MOVED  EOK. 

Mr.  Seymour  Fitzgerald's  speech .  .■ 

The  Attorney  General's  speech 

472 
476 

480 

Lord  Robert  Cecil's  speecla 

481 

484 

486 

414 

4P6 

4Q9 

Mr   Sevmoiir  Fitzfferald'a  SDeecIi     

/IW 

Sir  Georp'e  (rrev's  SDeech        --.        ._. 

^nn 
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PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XVn. 
Debates  in  the  Hotise  of  Lords  relutiee  to/edei-al  enlistment  of  British  miVjecis. 


No. 


From  -whom  and 
to  whom. 


Date. 


Subject. 


House  of  Lords - 


1864. 
April    .' 


Do. 


June 


UNITED   STATES  FOREIGN  ENLISTMENT  ACT— 
THE   KEARSABGE — QDESTION. 

The  Earl  of  Donoughniore's  speech 

Earl  Russell's  speech 

The  Earl  of  Derby's  speech ■ 

The  Marquess  of  Clauricarde's  speech 

ENLISTMENT     OF     IRISH      IMMIGRANTS — AB- 
BESS FOR  PAPERS. 

The  Marquess  of  Clanricarde's  speech 

Lord  Brougham's  speech 

Earl  Russell's  speech 


PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XVIII. 


Report  of  the  case  of  the  Oreto,  or  Florida, 
in  the  vice-admiralty  court  of  the  Baha- 
mas. Published  by  tlie  British  govern- 
ment as  an  apjiendix  to  the  Alexandra 

case. 


PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XIX. 
Delate  in  the  Mouse  of  Lords  on  the  British  and  American  claims. 


House  of  Lords. 


1864. 
Feb.    16 


UNITED      STATES— BRITISH     AND      AMERICAN 
CLAIMS — MOTION  FOR  RETURNS. 


The  Earl  of  Carnarvon's  speech. 
Earl  Russell's  speech '. 


PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XX. 

Debates  in  the  Souse  of  Lords  and  the  Souse  of  Commons  in  relation  to  the  detention  hu  the 
British  authorities  at  Simon's  Bay,  Cape  of  Good  Sope,  of  the  Tuscaloosa,  at  that  port. 


House  of  Lords - 


House    of   Com- 
mons. 


1864. 
April  26 


April  28 


UNITED  STATES- THE  LAW  OF  PRIZE. 

Lord  Chelmsford's  speech 

Earl  Russell's  speech "_, 

Lord  I  Kingsdo  wn's  speech ' .... 

The  Lord  Chancellor's  speech . 

The  Earl  of  Hardwick's  speech'.'!.'...!".."!!! 

UNIT)CD   XIATES— THE   SEIZURE  OF  THE  TUS- 
CALOOSA— RESOLUTION. 

Mr.  Peacocke's  speech 

The  Solicitor  General's  speech 

Mr.  Whiteside's  speech . .' 

Mr.  J.  J.  Powell's  speech •. 

Sir  JaniPs  Elphinstoue's  speech 
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PAELIAMENTAKY  AND  JUDICIAL  APPENDIX  No.  XX— Continued. 


No. 


From  whom  and 
to  wliom. 


Date. 


1864. 


Subject. 


Mr.  Sliaw-Lefevre's  speech 

Sir  John  Hay's  speech 

Mr.  Neate's  speech 

Mr.  Montague  Smith's  speech., 

Mr.  Denniau's  siieech 

Mr.  Bovill's  speech 

The  Attorney  General's  speech 
Sir  Hugli  Cairns's  siieech , 


bo 


557 
558 
559 
559 
562 
564 
565 
572 


PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XXI. 

Debate  in  the  House  of  Commons  reluiiiw  1o  the  confederate  ski})  Georgia. 

/■ 


House    of   Com- 
mons. 

1864. 
May    13 

I'NrrET)     STATES— THE     CONFEDERATE     SHIP 
GEORGIA — OBSERVATIONS. 

Mr.  T.  Baring's  speech 

W7 

5Rn 

Mr.  W.  E.  Foi'ster's  speech. 

586 

Mr.  Cobclen's  speech ^ 

Lord  Robert  Cecil's  speech              

589 

Mr.  Shaw-Lefevre's  speech 

Lord  Robert  Montagu's  speech      

■594 
fSQfi 

Mr.  Alderman  Rose's  speech     '.   ..   ..'. 

596 

PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XXII. 
Proceedings  of  the  Legislative  Council  n1  Melbourne  relative  to  tlie  seizure  of  the  Shenandoah. 


LegistativeCoun- 
cil. 

Lieut.  Comman- 
der Wadd  fell  to 
Governor  Darl- 
ing. 

Mr.  Francis  to 
Lieut.  Com- 
mander Wad- 
dell.  , 

Lieut.  Comman- 
der Waddell  to 
Mr.  Francis. 

Messrs.  Lang- 
lands  to  Lieut. 
Commander 
WaddeU. 

Mr.  Francis  to 
Lieut.  Com- 
mander Wad- 
dell. 

Do 


1865^ 
Feb.    22 

Jan. 

25 

Jan. 

26 

Jan. 

28 

Jan. 

30 

Jan. 

30 

Jan. 

31 

Proceedings  relative  to  the  seizure  of  the 
Shenandoah. 

Announces  the  arrival  of  the  Shenandoah  at 
Port  Phillip,  and  requests  permission  to 
make  repairs  and  receive  supply  of  coal. 
Desires  to  be  allowed  to  land  prisoners. 

Permission  given  to  repair  and  coal,  but  de- 
sires to  be  informed  of  the  nature  of  the 
repairs  needed.  Requests  a  list  of  the 
prisoners  and  any  other  information  affect- 
ing them  that  can  be  given. 

States  that  he  will  report  the  nature  of  the 
repairs  needed  as  soon  as  he  shall  have 
received  the  information  from  the  parties 
whom  he  has  engaged  to  make  the  repairs. 

Repairs  will  not  be  accomplished  within  ten 
days. 


Desires  to  be  informed  of  the  supplies  needed 
for  the  immediate  use  of  the  Shenandoah, 
and  states  that  a  board  has  been  appointed 
to  examine  and  report  on  the  nature  of  the 
repairs  needed. 

Permission  given  to  purchase  a  reasonable 
quantity  of  supplies.  Again  request  a  list 
of  the  prisoners  on  board  the  Shenandoah. 


598 
598 

599 

599 
600 
600 

600 
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From  whom  and 
to  -whom. 


Lient.  Comman- 
der Waddell  to 
Mr.  Francis. 

Mr.  Francis  to 
Lieut.  Com- 
mander Wad- 
dell. 


Lieut.  Comman- 
der Waddell  to 
Mr.  Francis. 

Mr.  Francis  to 
Lieut.  Com- 
mander Wad- 
dell. 


Lieut.  Comman- 
der Waddell  to 
Mr.  Francis. 

Mr.  Francis  to 
Lieut.  Com- 
mander Wad- 
dell. 

Lieut.  Comman- 
der Waddell  to 
Mr.  Francis. 

Mr.  Francis  to 
Lieut.  Com- 
mander Wad- 
dell. 


Lient.  Comman- 
der Waddell  to 
Mr.  Francis. 


Mr.   Stan  dish  to 
Mr.  Beaver. 


Lieut.  Comman- 
der Waddell  to 
Mr.  Francis. 

Mr.  Francis  to 
Lieut.  Com- 
mander Wad- 
dell. 

Do 


Bat 

1 

1865. 
Feh.   1 

Foh. 

1 

Feb. 

1 

Feb. 

7 

Feb. 

7 

Feb. 

14 

Feb. 

14 

Feb. 

14 

Feb. 

14 

Feb. 

14 

Feb. 

15 

Feb. 

15 

Feb. 

15 

Subject. 


Gives  list  and  particulars  of  the  prisoners  on 
board  the  Shenandoah.  Complains  of  the 
delay  in  making  repairs. 

States  that  from  the  report  of  the  board  ap- 
pointed to  examine  the  Shenandoah,  it  is 
evident  that  the  ship  should  be  placed  on 
the  patent  slip  for  further  examination 
and  repairs,  and  hopes  that  the  necessary 
arrangements  will  be  promptly  made. 

Acknowledges  the  receipt  of  the  above  and 
transmits  a  second  list  of  the  prisoners. 

Re(iuests  that  a  day  be  named  for  the  depart- 
ure of  the  Shenandoah,  and  states  that 
the  use  of  appliances,  the  property  of  the 
government,  cannot  be  gi'anted,  nor  any 
assistance  rendered  by  it,  directly  or  indi- 
rectly, toward  effecting  the  repairs. 

States  that  he  cannot  name  a  day  fop  her 
departure  nntil  the  extent  of  her  repairs 
can  be  ascertained. 

Again  desires  to  know  when  the  Shenandoah 
will  be  in  a  condition  to  proceed  to  sea. 


States  that  the  ship  will  be  ready  for  launch- 
ing ou  the  15th,  and  she  will  probably  pro- 
ceed to  sea  on  the  19tli  instant. 

Complaining  that  the  execution  of  a  war- 
rant for  the  arrest  of  a  British  subject  who 
had  enlisted  on  board  the  Shenandoah  in 
violation  of  the  Queen's  proclamation  of 
neutrality  had  been  prevented,  and  stat- 
ing that  until  such  warrant  can  be  exe- 
cuted, the  permission  granted  to  the  Shen- 
andoah to  rei>air  and  take  supplies  will 
be  suspended. 

Denying  that  the  execution  of  the  warrant 
was  interfered  with,  or  that  any  one  had 
enlisted  since  the  arrival  of  the  Shenan- 
doah into  port.  Protesting  against  any 
obstruction  which  would  cause  the  deten- 
tion of  his  ship  in  port. 

Directing  that  the  lessee  of  the  patent  slip 
desists  from  rendering  any  aid,  assistance 
to,  or  perform  any  work  in  respect  to  the 
Shenandoah,  and  to  prevent,  at  all  risks, 
the  launch  of  the  ship. 

Stating  the  ship  has  been  seized  to  jjrevent 
her  being  launched,  and  requesting  to  be 
informed  if  such  proceeding  has  the  ap- 
proval of  the  governor. 

As  the  safety  of  the  vessel  may  be  endan- 
gered by  her  present  position  on  the  slip, 
permission  is  given  to  launch  the  ship. 

States  that  orders  wei'e  not  issued  to  seize  the 
vessel,  bnt  that  the  police  were  instructed 
not  to  permit  any  of  her  Majesty's  subjects 
to  render  any  aid  or  assistance  to,  or  per- 
form any  work  in  respect  of  the  Shenan- 
doah during  the  suspension  of  the  permis- 
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No. 


From  ■whom  and 
to  whom. 


Lieutenant  Com- 
mander Wad- 
dell  to  Mr. 
Francis. 


Lieutenant  Com- 
mander Wad- 
dell  to  the  At- 
torney General, 

LegislativeCoun- 
cil. 

Do 

Do 

Do 

Herald 

Do 

Legislative  coun- 
cil. 
Herald 


Date. 


1865. 


Feb.    16 


Feh.    14 


Feb.  15 

Feb.  1 

Feb.  1 

Feb.  1 

Jan.  27 

Feb.  16 

Feb.  15 

Feb.  17 


Subject. 


sion  -which  -was  granted  to  repair  and  take 
in  supplies,  until  an  answer  should  have 
been  made  to  Mr.  Francis's  letter  of  the 
14th.  Also  states  that  four  men  who  were 
concealed  on  board  the  Shenandoah,  left 
the  ship,  and  were  arrested ;  among  whom 
was  the  person  named  in  the  warrant. 
As  the  man  is  now  under  arrest,  the  order 
suspending  permission  to  British  subjects 
to  aid  in  effecting  repairs  and  taking  iu 
supplies  is  revoked.  It  is  expected  that 
the  vessel  wiU  make  her  departure  on  the 
day  named. 

States  that  every  dispatch  is  being  made  to 
get  the  Shenandoah  to  sea  at  the  earliest 
possible  moment ;  and  in  regard  to  the  four 
men  alluded  to,  they  formed  no  part  of 
the  ship's  complement ;  upon  their  dis- 
covery by  the  ship's  police  they  were  im- 
mediately sent  ashore. 

Requesting .  to  be  informed  if  the  Crown 
claims  the  sea  three  miles  from  the  Port 
Phillip  Headlights,  or  from  a  straight 
line  drawn  from  Port  Lonsdale  and  Cape 
Schank. 

Proceedings  concerning  the  seizure  of  the 
Shenandoah. 

Proceeding  relative  to  the  Shenandoah 

Same  subject,  from  the  Age  of  February  2- .  . 

Same  subject,  from  the  Argus  of  February  2. 

The   Confederate  cruiser  Shenandoah 

Seizure  of  the  Shenandoah,  from  a  Mel- 
bourne paper. 

Report  of  the  proceedings  in  relation  to  the 
Shenandoah 

Report  of  the  judicial  proceedings  in  the 
case  of  four  men  who  attempted  to  enlist 
on  board  the  Shenandoah. 


PARLIAMENTAEY  AND  JUDICIAL  APPENDIX  No.  XXIII. 

Debate  in  the  House  of  Commons  on  the  defenses  of  Canada  and  the  relations  betweew  Great 
Britain  and  the  United  States. 


House    of   Com- 
mons. 


1865. 
Mar.    13 


DEFBSNES   OF   CANADA. 

Mr.  W.  E.  Forster's  speech 

Mr.  Cardwell's  speech 

Mr.  Disraeli's  speech 

Mr.  Ayrton's  speech 

Lord  Robert  Cecil's  speech 

Mr.  Bright's  speech 

Viscount  Palmerston's  speech 


X 
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PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XXIV.    • 

Debates  in  the  House  of  Commons  on  the  subject  of  the  so-called  Alabama  Claims. 


No. 


From  whom  and 
to  whom. 


Date. 


Subject. 


fL, 


647 
647 


647 
647 
647 
648 

648 


House  of    Com- 
mons. 


Do. 


1865. 
May    26 


May    30 


UNITED    STATES — THE    ALABAMA    CLAIMS — 
QUESTION. 

Sir  John  Walsh's  speech 

Viscount  Palmerstou's  speech 

UNITED    STATES— THE    ALABAMA — QUESTION, 

Mr.  Shaw-Lefevre's  speech 

Viscount  Palmerston's  speech 

Lord  Robert  Cecil's  speech 

Mr.  W.  E.  Forster's  speech 

Mr.  Layard's  speech 


PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XXV. 

Debate  in  the  Souse  of  Commons  on  "Our  relations  with  tlw  United  States." 


House    of   Com- 
mons. 


UNITED    STATES — OUK    RELATIONS    WITH- 
QUESTION. 

Mr.  White's  speech 

Lord  Stanley's  speech 


649 
649 


PARLIAMENTARY  AND  JDDICIAL  APPENDIX  No.  XXVI. 

Debates  in  tlie  Souse  of  Lords  and  the  Souse  of  Commons  on  the  recognition  of  the  southern 

confederacy. 


House  of  Lords - 


House    of   Com- 
mons. 


1863. 
June  30 


June  30 


AMERICA — QUESTION. 

Lord  Campbell's  speech 

Earl  Russell's  speech 

KBCOGNITION  OF  THE  SOUTHERN  CONFED- 
ERACY— QUESTION. 

Mr.  W.  E.  Forster's  speech 

Mr.  Layard's  speech '.. 

UNITED      STATES  —  RECOGNITION      OF      THE 
SOUTHERN  CONFEDERACY — RESOLUTION. 

Mr.  Roebuck's  speech 

Lord  Robert  Montagu's  speech 

Mr.  Clifford's  speech 

The  Chancellor  of  the  Exchequer's  speech- . 

Mr.  W.  E.  Forster's  speech 

Lord  Robert  Cecil's  speech 

Mr.  Bright's  speech 

Mr.  Percy  Wyndham's  speech 

Sir  George  Grey's  speech 

Mr.  Newdegate's  speech 


650 
650 


650 
650 


650 
654 
662 
663 
668 
670 
673 
679 
679 
680 
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PARLIAMENTAEY  AND  JUDICIAL  APPENDIX  No.  XXVII. 
Debate  in  the  Souse  of  Commons  on  the  recognition  of  the  southern  confederacy. 
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OFFICIAL  EEPOETS  OF  THE  ALEXAISTDEA  TEIAL   BEFOEE 

A  JUEY,  AND  OIJT  APPEAL  TO  THE  COUET 

OF  EXGHEQUEe' AND   THE 

HOUSE  OF  LOEDS. 

m  THE  HOUSE  OF  LOEDS. 

The  ATTOBsrEY  Gekeeal,  appellant,  and  Suxbm  aito  others,  claiming  the  vessel 
Alexandra,  seized  under  the  foreign  enlistment  act,  (59  George  IH,  chapter  69,)  re- 
spondents. 

Effort  of  the  trial  before  the  right  honorable  the  Lord  Chief  Baron  and  a  special  jury.     With 

an  appendix. 

Counsel  for  the  Crown  :  The  Attorney  General,  Sir  Wm.  Atherton,  knight ;  the  So- 
licitor General,  Sir  Eoundell  Palmer,  knight;  the  Queen's  Advocate,  Sir  Eob.  Josh. 
Phillimore,  knight,  Q.  C,  D.  C.  L. ;  Mr.  Locke,  Q.  C. ;  Mr.  T.  Jones. 

Counsel  for  the  claimants :  Sir  Hugh  Cairns,  knight,  Q.  C. ;  Mr.  Karslake,  Q.  C. ;  Mr. 
Mellish,  Q.  C. ;  Mr.  Kemplay. 

Solicitor  for  the  Crown  :  Mr.  F.  J.  Hamel,  solicitor  for  hei  Majesty's  customs. 
Solicitors  for  the  claimants  :  Mr.  E.  L.  Eowcliffe,  (Gregory  Eowcliflfe  &  Co.,)  Lon- 
don.   Agents  for  Messrs.  Fletcher  &  Hull,  Liverpool. 

First  day,  Monday,  June  22, 1863. 

Eight  special  jurymen  only  having  answered,  a  tales  was  prayed. 

The  information  was  opened  by  Mr.  T.  Jones. 

The  Attokstby  Geneeai,  :  May  it  please  your  lordship ;  gentlemen  of  the  jury,  I  shall 
have  to  ask,  and  I  am  sure  I  shall  obtain,  your  careful  attention  to  the  observations 
with  which  I  shall  have  to  introduce  this  case  to  your  notice.  The  case  is  so  far  a  sin- 
gular case,  that  although  the  act  of  Parliament  upon  which  it  is  founded  passed  so 
long  ago  as  the  year  1819,  and  although  it  is  true  that  various  proceedings  have  been 
commenced  from  time  to  time,  similar  to  the  present,  under  that  act,  I  am  not  aware 
that  until  to-day  any  case  of  the  kind  has  been  actually  brought  to  trial ;  and  there- 
fore it  is  a  case  of  a  class  with  which  neither  you  nor  other  gentlemen  who  are  in  the 
habit  of  serving  on  juries  have  any  very  great  familiarity. 

Gentlemen,  you  will  find  that  this  information  is  a  proceeding  on  the  part  of  the  at- 
torney general  claiming  the  forfeiture  of  a  vessel  called  the  Alexandra. 

The  act  under  which  the  information  is  brought  is  familiarly  known  as  "  The  for- 
eign enlistment  act,"  the  title  of  which  is  "An  act  to  prevent  the  enlisting  or  en- 
gagement of  his  Majesty's  subjects  to  serve  in  foreign  service,  and  the  fitting  out  or 
equipping  in  his  Majesty's  dominions  vessels  for  warlike  purposes,  without  his  Maj- 
esty's license ;  "  *  and  under  this  act,  upon  information  received  by  the  gftvemment  in 

*  Tide  British  foreign  enliatinent  act,  (59  G-eo.  3,  u.  69,)  post. 
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the  montli  of  April  last,  seizure  was  made  of  the  vessel  whose  name  I  have  mentioned 
to  you,  the  Alexandra ;  a  seizure  on  grounds  which,  if  established,  will  make  out  the 
forfeiture  of  the  vessel.  Now  the  seizure  having  been  made,  certain  gentlemen  at  Liv- 
erpool, for  I  should  state  that  the  seizure  was  made  in  Liverpool,  certain  gentlemen 
there,  five  in  number,  whose  names  will  be  given  to  you,  who  carry  on  the  business  of 
iron  founders,  under  the  name  of  Pawcett,  Preston  &  Company,  made  an  affidavit  that 
at  the  time  of  seizure  the  vessel  in  question  was  their  property,  and  thereupon,  ac- 
cording to  the  prescribed  rules,  they  were  permitted  to  enter  an  appearance  to  defend, 
as  they  do  to-day,  thereby  putting  upon  the  Crown,  as  between  the  Crown  and  them- 
selves, the  burden  of  proving  a  sufficient  cause  under  the  act  of  Parliament  which 
wouldjustify  the  seizure  and  affirm  the  forfeiture.  That  act  was  passed  at  a  time 
when  hostilities  were  actually  in  operation  between  Spain,  the  mother  country,  and 
her  revolted  colonies  in  South  America.  And  that  act,  I  may  mention,  repealed  two 
previous  statutes,  one  the  9th  of  George  11,  and  another,  the  29th  of  the  same  reign, 
which  acts,  however,  had  a  narrower  scope  than  the  act  in  question,  as  they  related 
only  to  the  enlisting  of  soldiers  to  serve  in  the  armies  of  other  powers.  They  had  this 
difference  also,  that  under  each  of  those  acts  the  offense  that  the  act  created  or  affirmed 
was  made  a  felony,  and  the  punishment  was  death.  The  consequence  of  the  severe 
punishment  was,  or  was  supposed  to  be,  that  in  truth  no  conviction  could  possibly  be 
obtained  under  the  acts,  and  therefore  by  the  foreign  enlistment  act,  not  only  were  the 
provisions  of  the  former  acts  extended  so  as  to  apply  to  the  case  you  will  now  have  to 
consider,  that  of  equipping  and  furnishing  ships  to  be  employed  in  the  service  of  for- 
eign governments  against  other  states  at  peace  with  the  English  Crown,  but  the  of- 
fense was  reduced  to  the  minor  class  of  misdemeanor,  and  the  punishment,  instead  of 
being  capital,  was  that  attaching  to  offenses  of  a  less  grave  character,  namely,  the  . 
forfeiture  of  the  ship,  and  in  some  instances  fine  and  imprisonment. 

I  should  mention  (and  perhaps  I  am  the  more  justified  in  doing  so,  inasmuch  as  the 
present  proceeding  has  originated  out  of  the  hostilities  which  unfortunately  now,  and 
for  some  time  past,  have  been  carried  on  between  the  government  of  the  United  States 
and  certain  States  formerly  willing  members  of  the  Union,  I  mean  the  States  that  are 
now  called  the  Confederate  States)  that  previous  to  the  passing  of  the  foreign  enlist- 
ment act  in  this  country,  the  government  of  the  United  States  of  that  day  had  ap- 
plied themselves  to  the  consideration  and  the  devising  of  a  legislative  provision  on 
the  same  subject.  Tor  in  1794,  by  an  act  of  Congress,  and  in  1818  again,  by  ajiother 
act  of  Congress,*  revising  and  re-enacting  and  extending  the  former,  provisions  were 
made  similar  to  those  contained  in  the  foreign  enlistment  act  of  this  country.  There 
fore,  in  passing  our  act  of  1819  we  may  be  said  to  have  followed  the  example  set  by 
the  United  States,  and  especially  as  under  the  act  of  Congress  provision  was  made 
making  it  a  misdemeanor  to  be  concerned  in  fitting  out  vessels,  much  in  the  terms  of  the 
English  foreign  enlistment  act,  and  the  law  of  America  is  the  same  to  this  day.  With 
respect  to  the  object  of  the  passing  of  the  foreign  enlistment  act,  the  two  earlier  acts 
do  not  appear  to  have  had  in  view  the  same  object.  It  appears  particularly  to  have 
been  contemplated  by  the  framers  of  the  foreign  enlistment  act  to  enforce  the  observ- 
ance of  neutrality  in  the  event  of  war  between  states  with  each  of  whom  this  country 
might  happen  to  be  in  friendly  relations.  Such  being  the  object  of  the  foreign  enlist- 
ment act,  the  earlier  acts  seem  not  to  have  contemplated  that  at  all,  or  at  all  events, 
if  at  all,  very  indirectly ;  and  they  seem  rather  to  have  had  in  view  the  direct  defense 
of  the  Crown,  at  that  time  not  very  well  assured  to  the  hue  in  which  it  then  was,  and 
in  which,  happily,  it  has  since  continued— -rather  an  object  of  self-defense  than  with  a 
view  to  the  preservation  and  the  enforcement  of  the  duties  of  neutrality. 

Now  I  am  sure  I  need  not  say  a  word  about  the  importance  of  observing  neiitrality 
on  the  part  of  a  state  being  at  war  with  neither  one  belligerent  nor  the  other.  You 
are  aware  that  the  sovereign  of  any  state  cannot  directly,  by  his  own  forces,  interfere 
in  a  pending  war  without  himself  thereby  becoming  a  party  to  the  contest,  the  ally  of 
the  one  and  the  enemy  of  the  other.  But,  with  reference  to  ihe  subjects  of  neutral 
states,  their  interference  in  violation  of  the  duties  of  neutrality  by  lending  aid  to  the 
one  of  the  belligerent  parties  or  to  the  other,  I  say  such  interference  does  not  of  itself 
or  necessarily  hivolve  the  sovereign  whose  subjects  they  are  in  the  pending  war.  At 
the  same  time  such  acts  are  calculated  of  course  to  give  great  umbrage  to  the  belli- 
gerent state  against  whom  or  against  whose  arms  they  are  directed ;  they  are  calculated 
to  bring  on  complaints,  possibly  recrimination,  and  their  tendency  in  fact,  if  not 
checked,  is  to  mvolve  the  neutral  sovereign  without  any  will  or  disposition  of  his  own 
or  his  government,  in  the  war  in  which  his  subjects  under  those  circumstances  im- 
properly seek  to  take  a  part.  It  is  therefore  not  only  the  duty  of  the  neutral  govern- 
ment or  governments  to  provide,  as  far  as  may  be,  against  this  mischievous  intermed- 
dling of  their  own  subjects  in  the  quarrels  of  those  states ;  not  only  is  it  their  duty  to 
do  so,  but  for  the  reasons  I  have  mentioned  it  is  manifestly  and  highly  their  interest 
to  take  thafc  course.  And,  therefore,  the  policy  of  the  act,  and  one  may  advert  to  that 
for  a  moment,  the  policy  of  the  foreign  enhstment  act  cannot  admit  of  any  doubt 

*Yide  XTnited  States  forei^  enlLStment  act,  (act  of  Congress,  c.  88,)  post. 
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more  especially  when  we  regard  it  in  its  possible  bearing  on  tlie  government  of  the 
United  States,  whicb,  as  I  have  before  mentioned,  lias  not  only  recorded  upon  its  own 
statute  book  enactments  similar  to  this,  wMcb  would  tell  forcibly  on  this  country  iu 
the  event  of  their  being  a  belligerent,  and  the  United  States  being  a  neutral,  and  hav- 
ing regard  also  to  the  circumstance  that  I  have  previously  mentioned,  that  really, 
with  reference  to  this  enactment,  we  did  but  follow  the  example  that  had  been  sot  us 
by  the  government  of  the  Uiiited  States.  And  that  brings  me  to  what  much  more 
concerns  the  case,  namely,  the  hostilities  out  of  which  the  necessity  for  such  an  inter- 
ference on  the  part  of  the  Crown  as  the  present  has  arisen. 

Gentlemen,  you  will  remember,  iu  the  year  1861,  certain  States,  now  familiarly 
known  as  the  Confederate  States  or  the  Southern  States,  which  had  previously  for  a 
long  time,  without  any  attempt,  or,  at  least,  any  forcible  attempt,  to  sunder  the  Union, 
formed  part  of  the  aggregate  States  called  the  United  States,  determined  to  recede,  or 
to  secede,  as  it  has  been  called,  from  the  other  portions  of  the  States  which  are  famil- 
iarly called  the  Northern  States,  although  we  are  bound  to  recognize  them  as  the 
United  States  of  America,  not  having  recognized  the  independence  of  the  seceding 
States ;  and,  therefore,  our  relations  are  wi^  the  government  precisely  as  they  would 
have  been  had  the  secession  never  occurred.  However,  in  that  year  the  States  to 
which  I  have  referred  determined  to  secede  from  the  Union ;  their  endeavors  to  carry 
that  out  and  to  assert  their  right  to  secede  ended,  as  you  are  well  aware,  in  a  war 
between  the  government  of  the  tJnited  States  and  the  Southern  or  Confederate  States, 
as,  for  convenience,  we  may  call  them  during  this  inquiry.  The  war  broke  out  which 
is  now  raging,  and  which  has  raged  for  considerably  more  than  two  years,  which,  as  you 
are  aware,  has  involved  both  parties  to  the  war  in  very  great  sufferings  and  very  great 
misfortune,  which  one  does  not  at  present  see  the  end  of,  and  which  unfortunately  has 
extended  its  baneful  influence  much  beyond  the  confines  of  the  territories  either  of  the 
Northern  or  Southern  States,  and,  as  you  are  well  aware,  has  iavolved  a  considerable 
portion  of  the  laboring  population  of  this  country  in  destitution,  and  dependence  upon 
others  for  their  support.  The  war,  however,  having  broken  out,  it  soon  became 
apparent  that,  although  it  was  on  the  part  of  the  seceded  States  what  might  be  called 
a  revolt  against  the  government  under  which  they  had  previously  lived,  and  to 
which  they  had  previously  submitted,  yet  the  organization  and  the  power,  and  the 
means  of  self-defense,  and  the  carrying  on  of  military  operations  according  to  the  reg- 
ular and  recognized  rules  of  war — obviously  all  these  conditions — attached  to  the 
seceded  States,  and  therefore,  as  regarded  other  States  not  embarked  in  the  hostilities, 
it  was  right,  although  a  recognition  of  the  Confederate  States  as  an  independent  power 
was  quite  out  of  the  question,  yet  it  was  right  that  they  should  be  admitted  by  other 
nations  within  the  circle  of  lawful  belligerents,  that  is  t(i  say,  that  their  forces  should 
not  be  treated  as  pirates,  or  their  flag  as  a  piratical  flag.  Therefore,  so  far  as  the  two 
belligerents  were  concerned,  on  the  part  of  this  government  and  the  other  European 
governments,  they  were  so  far  put  upon  a  level  as  that  each  was  to  be  considered  as 
entitled  to  the  rights  of  a  beUigerent^-these  States  just  as  much  as  the  others  were. 
That  conclusion  being  taken,  it  then  became  proper,  according  to  a  course  usually 
adopted  and  most  convenient  in  the  case  of  war  raging  between  other  states,  that  a 
proclamation,  called  a  proclamation  of  neutrality,  should  be  issued  by  the  Crown, 
with  a  view,  in  the  first  place,  of  declaring  and  making  public  the  intention  of  the 
Crown  to  observe  an  honest  neutrality,  and  in  the  next  place,  for  the  purpose  of  warn- 
ing the  subjects  of  the  Crown  in  the  various  parts  of  the  Queen's  dominions,  or  else- 
where, of  their  duty  to  observe  the  neutrality  which  their  sovereign  had  taken  upon 
herself  to  observe,  and  of  preventing  their  falling  by  inadvertence  or  by  ignorance  of 
the  law  into  the  responsibilities  and  liabilities  which,  possibly,  if  they  were  better 
informed,  they  might  seek  to  avoid.  Therefore,  on  the  13th  May,  in  the  year  1861,  the 
proclamation*  to  which  I  have  alluded  was  issued.  That  proclamation  begins  by 
stating,  "We  are  happily  at  peace  with  all  sovereigns,  powers,  and  states,  and  whereas 
hostilities  have  unhappily  commenced  between  the  governments,  &o.,"  and  then  a 
proclamation  is  issued,  which  commands  all  the  Qneen's  subjects  to  observe  a  strict  neu- 
trality. It  then  calls  attention  to  certain  provisions,  the  most  material  provisions,  I 
think,  of  the  foreign  enlistment  act,  and  conveys  a  warning  to  the  Queen's  subjects  not 
to  violate  the  understood  provisions  of  international  law^  and  apprises  them  that,  in  the 
event  of  their  breaking  either  the  municipal  law,  which  is  that  which  the  foreign  enlist- 
ment act  declares,  or  the  law  of  nations  independent  of  the  municipal  law,  they  will  be 
left  to  the  consequences,  of  course  penal  consequences,  in  the  courts  of  this  country  for 
the  violation  of  the  municipal  law,  and  to  the  penalties  attached  by  international  law  to 
the  infraction  of  international  obligations  as.djatinot  from  municipal.  I  should  mention, 
as  we  are  now  brought  to  the  consideration  of  the  character  of  the  two  belligerents — one 
a  regular  government  recognized  long  since  by  the  Crown  of  this  country,  and  still  in 
amity  witbtthe  government  of  Great  JBritain,  the  other  wholly  unrecognized^that  one  of 
the  objects,  and,  I  think,  the  main  object,  of  the  foreign  enlistment  act  being  passed,  was 
to  prevent  any  doubt  being  entertained  on  the  subject  of  the  character  of  one  of  the 

*  Yide  Queen's  proclamation  of  neutrality,  May  13, 1861,  j^ost. 
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belligerents  being  tbat,  not  of  a  recognized  government,  but  a  goTernment  de  facto  only — 
I  say  one  of  the  objects  of  the  foreign  enlistment  act  "n'as  to  make  it  clear  that  taking 
service  or  aiding  or  equipping  ships  for  a  de  facto  government,  Avas  to  have  the  same  effect 
and  to  induce  the  same  punishment  and  the  same  result  as  though  the  government 
sought  to  be  served  in  military  or  naval  operations  were  an  established  and  acknovrledged 
government. '  The  consequence  is  that  the  status  of  the  fJoiifederate  States  as  bellig- 
erents having  been  conceded,  it  followed  that  all  the  provisions  of  the  foreign  enlist- 
ment act  applied  equally  to  the  endeavor,  contrary  to  the  provisions  of  the  act,  to 
render  assistance  to  the  Confederate  States,  just  as  though  it  had  been  to  render 
assistance  to  those  to  whom  they  were  opposed — I  mean  the  government  of  the  United 
States. 

And  that  brings  me  to  the  month  of  May,  1861.  Gentlemen,  I  mentioned  to  you 
some  time  ago  that  the  seizure  upon  which  the  present  inquiry  has  arisen  took  place 
at  Liverpool.  Now  Liverpool  was,  during  the  time  of  peace  and  before  the  outbreak 
of  this  unhappy  dissension  and  war,  the  commercial  resort  of  all  traders  from  all  parts 
of  the  Union ;  the  ships  of  the  North  and  the  ships  of  the  South  equally  and  in  com- 
mon betook  themselves  to  a  very  great  extent  to  the  harbor  and  the  docks  at  Liver- 
pool. It  was  natural,  therefore,  that  on  the  outbreak  of  the  war,  either  of  the  bellig- 
erents who  might  be  in  want  of  those  munitions  without  which,  in  effect,  it  is  impos- 
sible to  carry  on  an  offensive  or  defensive  war,  should  endeavor  to  avail  themselves  of 
their  old  acquaintances  and  their  former  connections  with  the  port  of  Liverpool,  and 
obtain  that  which  for  the  purposes  of  war  they  might  require ;  and  particularly  that 
the  Confederate  States,  being  without  a  navy,  and  ^rithout  a  proper  force  of  their  own 
to  keep  the  sea,  should  endeavor  to  make  up  and  repair  that  defect.  I  say  it  is  not 
unnatural  that  such  should  be  the  case.  If  the  attempt  to  remedy  that  defect  were 
to  be  made  anywhere,  it  would,  of  course,  be  made  in  the  port  of  Liverpool.  And 
during  the  last  year  and  the  present  we  have  heard  from  time  to  time — it  is  a  matter 
of  common  intelligence  and  information,  and,  I  might  almost  say,  of  history — we  have 
heard  that  attempts  have  been  made  from  time  to  time  to  obtain  the  assistance  of  ships, 
particularly  for  the  Confederate  States,  iiom  the  quarter  to  which  I  have  called  atten- 
tion. And  although  we  are  not  here  to  try  in  any  way  the  case  of  the  well-known 
cruiser  the  Alabama,  yet  it  is  a  matter  of  common  knowledge  that  that  vessel  was  pro- 
cvired  from  Liverpool,  that  she  left  that  port  without  any  armament,  that  she  subse- 
quently obtained  an  armament  on  the  sea,  and  that  she  then  became  what  she  now  is, 
avowedly  under  the  flag  of  the  Confederate  States,  a  vessel  of  war  of  those  States, 
and  has  vindicated  her  right  certainly  to  that  character  by  no  very  measured  or  spar- 
ing interference  with  the  commerce  and  the  ships,  and  with  the  citizens  of  the  United 
States.  At  Liverpool  the  government  of  the  United  States  of  course  had  its  agent.  It 
was  a  matter  of  very  great  importance  to  that  government,  that  if  it  were  possible 
within  the  bounds  and  according  to  the  requirements  of  English  law,  any  assistance 
of  the  kind  I  have  mentioned  from  Liverpool  or  from  other  of  the  English  ports  for 
the  aid  of  the  confederates  should  be  prevented.  I  say  it  was  very  much  the  interest 
of  the  government  of  the  Unite.d  States  that  such  should  be  the  case,  and  their  agents 
at  Liverpool  very  naturally  were  on  the  alert  to  inquire  and  observe,  and,  if  possible, 
to  ascertain  what  might  be  going  on,  with  a  view  to  any  assistance  of  the  kind  to 
which  I  have  referred.  Certain  information  was  obtained  by  the  agents  of  the  gov- 
ernment of  the  United  States,  that  information  from  time  to  time  was  communicated 
to  the  executive  in  this  country,  and  at  last,  in  the  month  of  April,  1863,  information 
being  supplied  which  appeared  to  those  who  advise  the  Crown  to  warrant  the  interfer- 
ence which  took  place,  the  Alexandra  was  seized  as  a  forfeited  vessel,  and  of  necessity 
has  remained  from  that  time  to  the  present  in  the  custody  of  the  officers  by  whom  the 
seizure  was  made. 

Now,  gentlemen,  the  vessel  at  the  time  of  the  seizure  was  in  a  dock  at  Liverpool 
called  the  Toxteth  dock.  The  vessel  had  been  launched  in  the  month^f  March  the 
month  before  the  seizure,  from  the  building;  yard  of  Messrs.  MiUer  and  Sous,  by  whom 
the  ship  appears  to  have  been  buUt,  launched  from  their  yard  into  the  river,  and  I 
believe,  almost  immediately  taken  up  the  river  to  Toxteth  dock,  and  placed  there  for 
completion.  At  the  time  of  the  seizure,  the  workmen  who  had  been  engao-ed  at  work 
upon  the  vessel  in  Messrs.  Miller's  yard  were  still  engaged  upon  her,  and  therefore 
except  that  the  change  had  been  made  from  the  building  yard  to  the  Toxteth  dock  I 
suppose  for  convenience,  having  regard  to  the  forwardness  of  the  vessel,  the  state  of 
things  continued  the  same  as  before  the  vessel  had  left  the  stocks. 

The  vessel,  as  I  am  informed,  is  a  vessel  of  no  very  great  size,  I  think,  being  about 
two  hundred  and  forty  tons  builder's  measurement,  and  her  registered  tonnage  would 
be  about  eighty-four  tons;  she  is  very  strongly  built  of  teak  wood;  her  beams  in 
strength  and  distance  apart,  and  the  hatches  in  strength  and  distance  apart,  are  greater 
than  those  used  in  merchant  vessels ;  the  length  and  breadth  of  her  hatches  is  less  than 
the  length  and  breadth  of  hatches  used  in  merchant  vessels ;  her  bulwarks  are  strong 
and  low,  her  upper  decks  are  of  pitch  piae,  and  there  are  other  peculiarities  and  chara(> 
teristics  in  the  vessel  and  in  its  construction  and  composition,  which  wiU  be  spoken  of 
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in  detail  by  competent  witnesses,  and  wMoh  I  think  will  lead  you  to  adopt  the  conclu- 
sion which  they  wiQ  express— that,  having  regard  to  the  vessel  itself  and  its  materials, 
they  come  to  the  conclusion  th&,t  the  vessel  is  not  iitted  for  the  merchant  service,  but 
that  it  is  a  vessel  fitted  for  warlike  purposes. 

Now,  gentlemen,  the  state  of  completion  of  the  vessel  is  this,  and  if  you  wOl  allow 
me  I  will  hand  to  you  the  photographs  to  show  the  vessel  now.  (Some  photographs 
were  then  handed  to  the  jury.) 

I  think  you  wiU  find  that  the  vessel,  as  a  hull,  is  complete.  The  masts  are  in,  and 
were  in  at  the  time  of  the  seizure,  because  the  vessel  has  very  properly  remained  from 
that  time  to  the  present  in  the  state  in  which  she  was  found  at  the  time  of  the  seizure. 
The  huU  is  complete,  the  masts  are  in,  the  rigging  appears  to  have  been,  I  think,  from 
that  photograph,  commenced,  and  the  boiler— for  it  was  a  screw  steamer,  a  screw  pro- 
peller, the  screw  waa  in— and  the  boiler  was  in,  but  I  think  the  fittings  of  the  boiler 
were  not  complete.  At  all  events,  gentlemen,  the  vessel  had  proceeded  so  far  that 
there  seemed  to  be,  and  I  believe  there  was,  no  difftoulty  whatever  in  determining  that 
the  destination  of  the  vessel,  in  whatever  quarter  of  the  world  it  was  intended  she 
should  be  employed,  was  a  warlike  destination. 

Now,  gentlemen,  that  brings  me  to  the  next  step  in  these  proceedings.  The  seizure 
having  been  made,  it  then  became  the  duty  of  the  attorney  general  to  file  an  informa- 
tion, that  is  to  say,  to  make  a  certain  statement  in  proper  form  of  the  grounds  upon 
which  the  seizure  had  taken  place,  and  upon  which  the  legality  and  justice  of  the  seiz- 
ure was  intended  to  be  rested,  and  which  were  to  be  relied  on  to  warrant  the  forfeit- 
ure which  is  sought  in  the  present  proceedings.  That  information  is  based  on  the  sec- 
tion to  which  I  win  direct  my  lord's  attention  rather  than  yours — the  7th  section  of 
the  foreign  enlistment  act. 

The  Lord  Chief  Baron.  I  have  read  it  just  now. 

The  Attorney  Genekai.  The  information,  as  my  lord  knows,  by  this  time,  is  a  very 
voluminous  document.  In  truth  neither  you,  gentlemen,  nor  any  one  else,  unless  my 
leaxned  friends  on  the  other  side  think  proper  to  embark  in  the  affair,  no  one  need 
trouble  themselves  about  the  lengthy  information,  or  the  multitude  of  counts  contained 
in  the  document.*  The  number  of  counts,  as  my  lord  will  understand,  is  rendered  ne- 
cessary, or  prudent  at  aU  events,  by  the  very  numerous  words  of  description  of  the 
violation  of  the  statute  which  occur  in  the  section  on  which  it  is  rested.  You  will 
find  that  a  person  shall  forfeit  his  ship,  who,  without  license  of  the  sovereign,  shall 
"equip,  furnish,  fit  out  or  arm,  or  attempt  or  endeavor  to  equip,  furnish,  fit  out  or  .arm, 
or  procure  to  be  equipped,  furnished,  fitted  out  or  armed,  or  shall  knowingly  aid,  assist, 
or  be  concerned  in  the  equipping,  furnishing,  fitting  out,  or  arming  of  any  ship  or 
vessel,  with  a  certain  intent ;"  therefore,  as  a  matter  of  prudence,  (and  I  will  pass  from 
this  part  of  the  case  in  a  moment,)  it  became  right,  with  us,  to  put  what  I  may  call 
the  complaint  or  accusation  in  various  forms,  so  as  to  bring  the  case,  supposing  the 
facts  proved  to  your  satisfaction,  clearly  within  the  language  and  terms  of  one  part 
of  this  section  or  another.  Therefore,  we  shall  have  no  complaint  about  the  length  of 
the  information.  The  truth  is,  as  my  lord  will  observe,  the  first  eight  counts  are  those 
only  to  which  any  attention  need  to  be  paid.  'They  merely  vary  one  from  the  other, 
and  the  others  are  changes  rung  upon  those  by  reason  of  the  various  expressions  I 
have  read. 

Now,  that  information  being  filed,  the  complainants,  who  have  been  permitted,  as  I 
told  you,  to  appear,  deny  the  existence  of  those  various  causes  upon  which  the  Crown 
relies  as  having  induced  the  forfeiture ;  and  your  duty  to-day  is  to  try  whether,  in 
substance  and  in  fact,  these  causes,  or  any  of  them,  any  material  causes  within  the 
section  to  which  I  have  referred,  did  exist  at  the  time  of  the  seizure,  and  warranted  the 
seizure  that  took  place.  Gentlemen,  the  charge,  as  you  may  infer  from  the  reference  I 
have  just  made  to  the  language  of  the  7th  section,  is  in  fact  this :  that  the  Alaxandra 
was  fitted  out,  or,  if  the  term  be  preferred,  equipped,  or  was  permitted  to  be  equipped, 
or  that  persons  endeavored  to  equip — they  are  the  various  forms,  but  I  rather  prefer  to 
rest  on  the  main  expression  that  it  was  fitted  out  and  equipped,  or  that  endeavors 
were  made  to  equip,  with  intent  to  be  employed  to  harass  and  to  be  hostile  to  the 
government  and  citizens  of  a  state  with  which  her  Majesty  was  not  at  war,  the  state 
of  the  United  States;  and  the  service  in  which  the  vessel  was  intended  to  be  employed 
being  in  the  service  of  the  confederate  or  southern  States.  I  do  not  bind  myself  to 
precise  accuracy  of  phrase  in  thus  stating  the  charge,  my  object  being  rather  to  convey 
it  to  your  minds  in  language  a  little  more  popular  than  the  technicfl  language  of  the 
act  of  Parliament. 

Gentlemen,  this  being  the  charge,  let  us  now  come  to  the  facts  on  which  it  is  pro- 
posed on  the  part  of  the  Crown  to  rest  and  justify  the  charge.  Gentlemen,  at  the  out- 
set, as  you  will  find,  there  are  various  persons  intimately  mixed  up  with  the  seizure 
and  forfeiture,  besides  those  who  have  put  in  their  claim — I  mean  Messrs.  Fawcett, 
Preston  and  Company ;  and  I  think  it  will  be  convenient  at  the  outset  that  I  should 
introduce  you  to  those  various  persons,  and  give  you  some  description  of  who  and 

*Yide  Abstract  of  Information,  post 
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what  they  are*  The  first  persons  whose  names  I  must  mention,  and  who  are  mentioned 
on  the  face  of  the  information,  are  Messrs.  Miller  and  Sons.  Those  gentlemen  were  the 
builders  of  the  ship,  and  remained,  so  far  as  could  he  observed  or  ascertained,  down  to 
the  moment  of  the  seizure,  in  the  actual  dominion  and  apparent  ownership  of  the  ves- 
sel, although  Messrs.  Fawcett,  Preston  and  Company  have  made  an  affidavit, which  is 
now  assumed  to  be  true,  that  at  the  moment  of  the  seizure  the  ownership  of  the  vessel 
rested  in  them.  The  next  persons  whom  I  must  describe  to  you  are  the  claimants, 
Messrs.  Fawcett,  Preston  and  Company.  Gentlemen,  it  is  a  little  inconvenient  tiiat 
hardly  one  of  those  firms  have  the  names  of  the  persons  of  the  firm;  and  you  wiU  find 
this  of  some  importance,  because,  when  we  come  to  give  evidence  with  respect  to  the  vari- 
ous persons,  the  individuals  must  he  spoken  of  by  their  names,  and  their  surnames'would 
not  indicate,  generally  speaking,  that  they  were  connected  with  the  firms  under  which 
they  trade.  But  Messrs.  Miller  and  Sons  are  free  from  that  remark,  because  the  elder 
Mr.  Miller  having  two  sons,  the  business  is  carried  on  under  the  style  of  Miller  and  Sons ; 
therefore  1  presiime  the  two  sons  are  in  partnership  with  the  father.  When  we  come 
to  Messrs.  Fawcett,  Preston  and  Company,  you  will  find  a  wide  divergence  between  the 
style  of  the  firm  and  the  names  of  the  gentlemen  who  compose  it,  whose  names  we 
have  on  the  proceeding,  because  Messrs.  Fawcett,  Preston  and  Company,  coming  in  to 
claim,  state  the  true  names  of  the  members  of  the  firm,  who  are  Hermann  James 
SiUem,  Henry  Berthon  Preston,  Jacob  Willink,  David  Wilson  Thomas,  and  William 
Thompson  Mann.  Those  gentlemen  are,  as  I  mentioned  to  you  some  time  ago,  iron 
founders,  and  they  were  the  persons  who  supplied  the  engines  and  guns  and  other 
materials  of  a  description  that  were  required  for  the  completion  of  this  vessel.  We 
now  come  to  a  person  who  has  been  very  active  in  this  matter,  and  whose  inter- 
•ference  and  acts  were  perfectly  well  known  and  acquiesced  in  by  those  who  had  the 
power  of  actually  determining  the  destination  of  the  vessel.  I  allude  to  a  gentleman  of 
the  name  of  Bulloch,  Captain  Bulloch,  whose  position  will  be  described  to  you  iu  evi- 
dence. He  is  a  person  more  or  less  resident  in  Liverpool;  he  is  a  captain  in  the  naval 
service  of  the  Confederate  States,  and  I  think  the  evidence  will  leave  no  doubt  on  your 
minds  that  he  is,  at  all  events  for  such  purposes  as  those  with  reference  to  which  his 
conduct  will  be  spoken  of  in  this  case,  the  agent  of  the  government  of  the  Confederate 
States.  The  same  remark  will  apply  to  another  gentleman,  of  the  name  of  Tessier, 
Captain  Tessier  it  is,  and  he  is  in  the  service  in  some  capacity  of  the  firm  of  Fraser, 
Trenholm  and  Company,  who  are  merchants  at  Liverpool,  very  much  engaged  in  the 
interest  and  for  the  purposes  of  the  confederate  government.  Now,  Captain  Tessier, 
at  all  events,  I  think  you  will  be  of  opinion,  is  equally  with  Captain  Bulloch  an  agent 
within  the  limit  I  have  mentioned  of  the  confederate  government.  You  will  find  from 
the  acts,  the  interference,  and  acknowledgments  which  these  gentlemen  have  received, 
that  such  is  undoubtedly  their  character.  I  now  come  to  the  firm  of  Fraser,  Trenholm 
and  Company.  They  are  merchants  at  Liverpool,  and  you  will  find  they  are  mixed  up 
particularly  wiUi  the  pecuniary  arrangements  and  the  discharge  of  the  pecuniary  obli- 
gations of  the  Confederate  Stages  in  that  port ;  they  are  mixed  up  with  Captain  Bal- 
loch,.and  they  are  mixed  up  with  Captain  Tessier,  and  their  conduct  will  leave  no 
doubt  on  your  minds,  I  think,  that  they,  equally  with  the  others  I  have  mentioned, 
were  acting  by  the  authority  and  on  the  behalf  of  the  confederate  government.  There 
is  then  a  Mr.  Hamilton,  also,  whose  name  is  mentioned,  a  naval  officer  in  the  service  of 
the  Confederate  States,  standing  very  much  on  the  footing  of  Captain  BuUoch. 

Now  I  have  introduced  these  various  persons  at  this  stage  of  the  case,  in  order  that 
you  may  follow  me  when  I  proceed  to  the  next  step,  to  show  you  that  they  interfered 
with  and  supervised  the  construction  of  the  Alexandra.  My  proving  that  they  are  in' 
connection  with  the  government  of  the  Confederate  States,  of  course,  would  be  of  no 
value  whatever,  but  I  have  mentioned  their  names  and  their  relations  with  the  con- 
federate government,  because  you  wiU  find  that  all  those  persons  have  interfered  in 
the  building  of  the  vessel,  and  you  will  find  that  Captain  Bulloch  particularly,  and 
Captain  Tessier  directly  interfered,  and  you  will  find  their  interference  not  only  not 
refused,  but  accepted  and  adopted,  and  their  suggestions  acted  on  in  the  construction 
and  the  progress  of  the  ship. 

Now,  gentlemeu,  the  fair  interference,  as  I  shall  submit  to  you,  if  all  those  facts  be 
made  out,  is,  that  the  confederate  government  had  an  interest,  and  an  immediate 
interest,  in  the  completion  of  this  vessel.  If  they  had  it  could  be  but  one,  if  the  vessel 
were  constructed  as  a  vessel  of  war,  namely,  that  it  should  be  completed,  and  when 
completed  become  a  vessel  of  war,  and  that  it  should  be  made  available  for  the  purposes 
for  which  other  vessels  have  under  similar  circumstances  been  made  available  for  the 
confederate  government,  who,  as  we  know,  was  without  a  regularly  constituted  navy. 
However,  I  shall  put  the  question  of  intention  really  beyond  a  doubt  when  I  adduce  in 
evidence  before  you  a  distinct  statement  on  the  subject,  made  not  only  by  the  elder 
Mr.  Miller,  but  the  younger  Mr.  Miller,  while  the  vessel  was  in  their  hands,  in  the 
course  of  construction  by  them,  to  the  effect  that  undoubtedly,  and  they  would  make  no 
concealment  of  it,  the  vessel  was  intended  for  the  confederate  service,  and  to  sail  under 
the  confederate  flag. 
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I  no-w  come,  gentlemen,  to  state  shortly  the  witnesses  who  wiU  he  calied  before  you, 
(and  that  I  will  do  Tery  briefly,)  and  the  substance  of  the  evidence  which  will  be 
adduced.  We  shaU  begin  by  proof  which  pro  bably  will  admit  of  little  or  no  question.  I 
mean  the  evidence  of  workmen  and  others  who  were  engaged  in  the  ship-building  yard  of 
Messrs.  Miller  and  Sons  and  in  the  foundery  of  Fawoett  and  Company,  during  the  progress 
there  of  the  Alexandra,  and  you  wiU  see  when  I  mention  the  substance  of  their  evidence, 
how  important  it  was  that  I  should  give  you  some  description  of  the  various  persons 
whose  names  have  been  mentioned  as  the  names  of  individuals  who  from  time  to  time, 
without  any  kind  of  hindrance  or  obstruction,  resorted  to  the  yard  and  took  part  in 
giving  directions  for  the  construction  of  the  vessel  and  in  taking  counsel  with  those 
who  were  more  immediately  concerned.  Now  I  shall  call  before  you  a  person  by  the 
name  of  Acton,  who  was  a  watchmen  in  Messrs.  Miller  and  Sons'  yard,  and  who  will 
speak  to  you  of  the  frequent  inspection  of  this  vessel  while  building  by  Mr.  Hamilton, 
whose  name  I  have  mentioned  to  you,  and  by  Captain  Bulloch,  a  very  prominent  person 
in  those  proceedings,  and  also  by  Mr.  Mann,  a  member  of  the  firm  of  Fawcett,  Preston 
and  Company.  With  reference  to  the  character  of  the  vessel  you  wiU  find  the  evi- 
dence of  a  person  by  the  name  of  Barnes,  who  had  been  engaged  in  the  yard  by  those 
very  gentlemen,  Messrs.  Miller  and  Company,  in  the  building  of  two  gunboats  which 
were  built  for  the  British  government,  and  which  were  handed  over  to  them — two 
gunboats,  one  named  the  Penguin  and  the  other  the  Steady.  He  will  give  you  his 
general  observations  which  led  him  to  the  conclusion  that  this  vessel  is  a  gunboat  and 
was  so  intended,  and,  as  far  as  that  is  of  importance,  will  state  the  resemblance  to  the 
two  gunboats  I  have  mentioned.  You  will  also  have  evidence  as  to  Captain  Tessier, 
equally  and  under  like  circumstances  inspecting  the  progress  of  the  Alexandra ;  you 
win  have  the  fact  that  the  machinery  for  the  Alexandra  was  constructed  in  the  foundery 
of  Messrs.  Fawcett,  Preston  and  Company,  and  that  one  large  gun  and  two  small  rifle 
swivel  guns  were  also  constructed  in  the  foundery  for  the  purpose  of  being  placed  in 
and  forming  part  of  the  armament  of  the  Alexandra.  You  will  also  have  cases  of  inter- 
ference spoken  of  with  reference  to  the  proceedings  at  the  foundery  of  Messrs.  Fawoett, 
Preston  and  Company,  by  Mr.  Hamilton,  and  by  other  persons  whose  names  will  be 
mentioned. 

That,  gentlemen,  will  be  the  substance  of  the  evidence  in  respect  to  the  construction 
of  the  vessel,  and  with  respect  to  the  visit  and  inspection  of  various  persons  during 
the  progress.  But  then,  to  put  the  character  of  the  vessel  still  more  out  of  doubt,  I 
shall  call  before  you  Captain  Inglefield,  the  captain  of  the  Queen's  ship  Majestic,  sta- 
tioned at  Liverpool.  I  shall  call  before  you  Mr.  Green,  a  very  eminent  and  experienced 
ship-builder ;  a  man  of  the  name  of  Black,  a  very  old  experienced  ship's  carpenter ;  and 
the  testimony  of  those  gentlemen  will  place  the  matter  beyond  doubt  that  the  desti- 
nation of  this  vessel  was  a  warlike  and  not  a  mercantile  destination. 

Then,  in  order  to  establish  the  character  and  connection  of  Frazer,  Trenholm  and 
Company,  I  propose  to  show  you  by  the  aetual  conduct  of  those  gentlemen  and  by  the 
business  transacted  at  their  office  by  Captain  Bulloch  and  others,  that  they  also  are 
agents  of  the  confederate  government.  Now,  that  will  be,  I  think,  satisfactorily 
proved  to  yon  on  the  evidence  of  a  person  named  Yonge,  who  was  formerly  a  paymas- 
ter in  the  confederate  navy,  and  formerly  a  purser  of  the  ship  I  have  named,  the  Ala- 
bama. He  will  tell  you  it  was  his  duty  to  make  payments  to  naval  officers  and  others 
on  behalf  of  the  confederate  government,  and  that  he  received  a  regular  formal 
appointment  as  paymaster  in  the  confederate  service  from  Captain  Bulloch ;  and  that 
with  reference  to  the  payments  that  he  made,  and  they  were  numerous,  he  drew  upon 
Frafier,  Trenholm  and  Company,  who  honored  his  drafts ;  and  that  payments  were 
made  will  be  proved  beyond  a  doubt.  Then,  in  order  that  there  may  be  no  doubt,  and 
only  for  this  purpose,  as  to  the  character  and  relation  to  the  confederate  government  of 
Captain  Bulloch  and  Captain  Tessier  particularly,  I  shall  show  to  ;? ou  their  connection 
with  the  ship  I  have  mentioned,  the  Alabama.  We  are  not,  as  I  said  before,  trying  the 
case  of  the  Alabama,  but  it  does  so  happen  that  the  Alabama  has  become  and  is,  and 
the  fact  will  be  proved,  a  ship  of  war  incorporated  into  the  confederate  navy,  saiUng 
under  the  confederate  flag,  and  under  the  command  of  Captain  Semmes,  an  officer  of 
that  navy,  and,  therefore,  I  shall  show  you  that  Captain  Bulloch,  when  that  vessel  left 
its  moorings  at  Birkenhead,  to  which  it  never  returned,  went  with  the  Alabama — at 
that  time  it  was  called  the  No.  290,  but  there  is  no  doubt  about  the  identity  of  the 
vessel— he  returned  from  the  vessel  after  she  got  to  some  point  on  the  Irish  coast,  but 
afterward,  the  Alabama  having  sailed  without  armament,  the  ship  called  the  Bahama 
was  dispatched  under  the  command  of  Captain  Tessier ;  under  whose  command  and 
orders  and  in  whose  interest  he  was  acting,  you  cannot  doubt  when  I  tell  you  the 
result.  The  Bahama  was  dispatched  from  Liverpool  for  the  purpose  of  doing  that  which 
it  subsequently  accomplished,  I  mean  meeting  with  the  Alabama,  and  she  took  out 
on  that  voyage  Captain  Semmes,  whose  name  is  so  well  known  to  us  all,  she  took  out 
Captain  Bulloch,  and  was  commanded  by  Captain  Tessier,  and  when  the  Alabama  was 
met  with,  Captain  Semmes  left  the  Bahama  and  then  assumed  that  character  which  he  has 
since  sust^/ined,  of  the  captain  and  conmander  of  the  Alabama,  and  Captain  Tessier  re- 
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turned  to  Liverpool,  biingiug  Captain  BuUooli  wltli  him.  I  mention  these  circumstances 
for  the  purpose  of  leaving  no  real  practical  doubt  on  your  minds  that  these  persons  are 
and  have  been  acting  as  the  avowed  and  undoubted  agents  of  the  confederate  government. 
It  is  of  importance  tor  the  case  of  the  Crown  that  you  should  adopt  that  conclusion,  if 
the  facts  satisfy  you  it  is  right,  because  then  the  fact  of  interference,  meddling,  and 
control  during  the  construction  of  this  vessel,  and  its  arrangement  on  the  part  of  these 
persons  comes  to  have  its  significance,  of  which  it  would  be  entirely  devoid  unless  this 
connection  between  the  individuals  and  the  confederate  government  was  satisfactorily 
established.  Other  supplies  of  arms  and  ammunition  were  transferred  from_  the  Ba- 
hama to  the  Alabama,  and  those  entirely  or  in  part  (we  shaU  find  how  that  is  by  the 
evidence)  came  from  the  stores  of  Messrs.  Fawoett,  Preston  and  Company.  "We  know 
from  what  has  happened,  I  may  treat  it  as  a  matter  of  history,  that  the  Alabama  has  a 
very  formidable  armament  of  guns,  and  those  were  manufactured  and  furnished  by 
Fawcett,  Preston  and  Company;  they  make  no  concealment  of  it,  because  you  will  be 
told  that  their  names  are  on  the  guns  to  this  moment.  Therefore,  I  think  the  matter 
of  connection  between  these  individuals  and  the  confederate  government  is  really 
placed  beyond  any  reasonable  doubt. 

Now,  gentlemen,  this  is  the  substance  of  the  evidence  whiph  on  the  part  of  Crown  it 
is  intended  to  lay  before  you. 

Gentlemen,  there  is  another  part  of  the  case  which  I  had  hoped  to  have  been  able  to 
state  to  you  as  being  as  complete  with  reference  to  this  matter  of  agency  as  the  case  of 
the  Alabama.  It  may  turn  out  to  be  so,  but  it  would  perhaps  not  be  fair  in  'luy  present 
state  of  information  on  this  subject  (for  the  evidence  in  a  case  of  this  description  comes 
very  much  by  driblets)  to  pledge  myself  as  to  another  vessel  which  I  will  mention,  I 
mean  the  Oreto,  which  did  pass  to  the  confederate  government,  and  is  in  their  hands 
under  the  name  of  the  Florida ;  certain  evidence  may  be  laid  before  you  as  to  that 
vessel,  but  at  present  I  should  hardly  feel  justified  in  stating  to  you  details. 

The  Lord  Chief  Baron.  What  is  the  name  of  that  vessel  ? 

The  Attorney  General.  The  Orato,  or  Oreto,  my  lord.  However,  I  shall  show  to 
you  that  a  vessel  called  the  Oreto  originally  was  built  by  the  same  builders,  Messrs. 
Miller  and  Sons.  You  will  hear  the  circumstances  under  which  that  vessel  left  Liver- 
pool, I  think  Captain  Bulloch  on  that  occasion,  as  on  the  occasion  of  the  Alabama, 
going  out  on  the  first  or  trial  trip.  Yon  will  hear  the  proceedings  with  respect  to  the 
crew  of  that  vessel,  the  circumstances  under  which  they  were  taken  from  Liverpool, 
and  under  which  many  of  them  returned,  refusing  to  take  naval  service,  and  those  who 
did  return  received  their  pay  from  the  firm  of  Fawcett,  Preston  and  Company.  We 
shall  see  how  the  evidence  will  affect  that  vessel,  and  if  the  evidence  is  what  I  hope  it 
will  be,  but  I  am  not  absolutely  in  a  condition  to  say  at  this  moment,  then  you  will 
have  the  case  of  the  Alabama  over  again  in  the  case  of  the  Oreto,  which  is  now  passing 
under  the  name  of  the  Florida. 

Now,  before  I  sit  down  and  proceed  to  call  the  witnesses,  let  me  say  a  word  or  two 
as  to  ,the  substance  of  the  proof  that  I  have  detailed  and  on  which  I  rely.  I  rely  on 
the  proof  of  the  agency  of  the  various  individuals  as  satisfactory  and  complete.  I 
rely  on  the  evidence  of  the  interference  of  those  individuals  with  reference  to  the  Ala- 
bama as  not  in  all  probability  admitting  of  dispute,  and  then  I  rely  on  some  important 
admissions  which  I  have  stated  to  you.  Then  if  it  be  true  that  these  persons,  thus  be- 
ing the  agents  of  one  of  the  belligerents,  did  interfere  in  one  or  the  other  of  the  ways 
I  have  described,  the  question  arises,  Why  should  this  be  and  how  is  it  to  be  accounted 
for  ?  I  will  leave  my  friends  who  appear  for  Messrs.  Fawcett,  Preston  and  Company, 
unless  they  may  be  able  to  displace  the  facts  which  I  am  instructed  will  be  proved  be- 
fore you,  to  answer  that  question.  What  business  had  Captain  Bulloch  with  the  Alex- 
andra ?  What  business  had  Captain  Tessier  with  the  Alexandra  ?  What  business  had 
any  member  of  the  firm  of  Fraser,  Trenholm  and  Company  with  that  ship  ?  I  cast 
about  in  vain  for  an  answer  to  the  question.  I  can  only  answer  it  in  one  way.  I  can 
only  answer  it  in  this  way,  that  they  had  a  like  interest  which  they  or  others  like  them 
had  in  the  construction  and  arrangement  of  the  precursor  of  the  Alexandra,  the  Ala- 
bama, that  is  to  say,  that  interest  which  belouged  to  them  as  agents  of  the  government 
for  whose  warlike  purposes  this  ship  was  built  and  intended.  At  all  events  I  think  I 
may  ask  you  to  adopt  that  conclusion  in  the  absence  of  some  evidence  which  may  clear 
up  this  which  I  veuture  to  think  is  already  clear,  but  which  however  may  be  thought, 
on  the  part  of  Fawcett,  Preston  and  Company,  to  admit  of  solution  in  the  way  of  proof. 
If  it  admits  of  a  satisfactory  solution  in  the  way  of  proof,  and  if  these  gentlemen  ap- 
pear in  the  box,  and  displace,  not  suspicions,  but  very  clear  and  satisfactory  proof,  un- 
answered, then  you  will  have  before  you  materials  for  your  conclusion  which  may  lead 
to  a  very  different  result  from  that  which  I  think  must  follow  if  you  shall  be  left  to 
found  your  verdict  entirely  on  the  evidence  I  shall  lay  before  you.  However,  I  will 
not  further  occupy  your  time ;  there  is  a  considerable  amount  of  evidence  as  you  may 
suppose  to  be  laid  before  you,  and  I  shall  have  the  opportunity  at  a  future  stage  of  this 
case,  should  it  be  necessary,  to  trouble  you  with  such  further  observations  as  it  may 
appear  to  me,  in  the  discharge  of  my  public  duty,  the  state  of  the  evidence  may  then 
justify  and  require. 
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Edward  Morgax,  esq.,  sworn,  examined  by  Mr.  Solicitor  General: 

I  believe  you  are  the  surveyor  of  customs  at  Liverpool  ? — I  am. 

Did  you,  under  orders  from  her  Majesty's  government,  seize  the  ship  Alexandra  on 
the  5th  of  April  last  ?.-I  did. 

Before  the  date  of  that  seizure  had  you  had  opportunities  of  observing  the  ship  in  the 
course  of  construction  ? — Yes ;  I  saw  her  from  the  earliest  day  almost  that  she  was 
upon  the  stocks. 

Where  was  she  when  you  saw  her  ? — She  was  in  the  yard  of  Messrs.  Miller. 

Were  they  the  builders  ? — They  were  the  builders. 

Do  you  recollect  when  she  was  launched  ? — She  was  launched  in  the  eaiiy  part  of 
March. 

Do  you  know  the  firm  of  Messrs.  Miller  Sc  Sons,  the  builders  ? — I  know  Mr.  Miller 
and  I  know  the  sons ;  two  of  the  sous. 

Do  you  know  Mr.  Thomas  Miller  ?    Is  he  one  of  the  sons  ? — He  is  one  of  the  sous. 

Do  you  know  the  name  of  the  father  ?  Is  it  Mr.  William  Cowley  Miller  ? — It  is  Mr. 
William  Miller,  and  the  other  initial  is  C. 

Was  Mr.  Thomas  Miller,  one  of  the  sons,  actively  in  the  yard  about  the  business  of 
the  firm? — He  was. 

When  you  seized  the  Alexandra,  what  was  going  on  at  the  time  on  board  the  ship  ; 
was  she  complete  ? — ^Wheu  I  seized  her,  about  the  time  of  the  seizure  the  workmen 
were  variously  engaged  on  board  her. 

Do  you  recollect  whether  they  were  preparing  anything  for  the  hammock  net- 
tings ? — ^Yes  ;  they  were  iitting  the  stanchions  for  the  hammock  nettings. 

Were  there  iron  stanchions  on  board  the  ship,  in  the  hold  ? — They  were  fitted  in  their 
places. 

Do  you  recollect  whether  the  masts  were  up  ? — All  three  of  them. 

Were  there  any  lightning  conductors  upon  them  ? — There  were  lightning  conductors 
upon  each  mast. 

Did  you  make  yourself  acquainted  with  the  tonnage  of  the  ship  ? — Yes. 

Will  you  state  what  it  is  ? — Her  gross  tonnage  is  one  hundred  and  fifty-three  tons, 
and  that  is  by  the  new  mode  of  admeasurment. 

What  would  the  registered  tonnage  be  ? — The  registered  tonnage  would  be  eighty- 
three  tons. 

Is  she  registered  as  a  ship  ?— No. 

And  according  to  what  is  called  builder's  measiu-ement,  what  would  her  tonnage  be  ? — 
I  think  she  is  about  two  hundred  and  fifty  tons. 

Now  about  the  seizure ;  the  working  continued  a  little  time,  did  not  it  ? — The  5th 
was  on  Sunday ;  it  continued  to  the  Thursday,  the  9th. 

And  then  it  was  stopped  ? — Then  it  stopped. 

Lord  Chief  Bakon.  You  say  then  it  stopped.  Why  was  it  stopped  ? — I  stopped 
the  workmen  on  the  9th. 

Cross-examined  by  Mr.  Karslake : 

An  officer  of  the  customs,  I  think  you  say  you  are  ? — I  am. 

My  learned  friend  said  that  you  received  orders  from  her  Majesty's  government ;  who 
gave  yon  the  order  to  seize  the  ship  ? — I  acted  under  the  collector  of  customs  at  Liver- 
pool. 

Who  was  the  collector  of  customs  ? — Mr.  Price  Edwards. 

Is  he  here  ? — -Yes. 

Had  you  any  communication  with  any  other  person  beside  him  ? — None. 

Had  you  at  that  time  been  to  the  office  of  Messrs.  Duncan,  Squarey  &  Co.  at  all? — 
I  never  was  in  their  office. 

Not  before  or  since  ? — No. 

You  say  you  had  seen  the  ship  in  the  course  of  building  ? — I  had. 

I  believe  at  the  time  it  was  seized  it  was  in  the  Toxeth  dock,  was  it  not  ? — It  was. 

When  she  was  built  she  was  built  in  the  yard  of  Messrs.  Miller  ? — ^Yes,  Messrs.  Miller. 

Have  you  known  Mr.  Miller  for  many  years  ? — For  several  years. 

He  is  an  extensive  ship  builder,  I  believe,  is  he  not,  in  Liverpool  ? — ^He  carries  on  a 
considerable  business. 

Is  the  name  up  on  the  yard,  W.  C.  Miller  ? — I  think  that  is  it. 

That  is  the  only  name  on  the  yard  ?— I  think  there  is  no  other. 

You  say  you  know  Mr.  Thomas  Miller  ? — I  do. 

Used  he  to  go  to  the  yard  from  time  to  time  ? — Frequently. 

Mr.  W.  C.  Miller  is  a  man  of  considerable  age  is  he  not  ? — He  is  between  fifty  and 
sixty. 

And  Mr.  Thomas  Miller,  whom  you  mentioned,  is  a  young  man  of  between  twenty- 
three  and  twenty-four  ? — ^About  that. 

Have  you  been  in  charge  of  the  ship  since  ? — Yes, 

Personally  ? — ^Yes.  „ 

You  have  been  there  every  day,  I  suppose  ? — ^We  have  our  officers  on  board. 
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Have  you  been  there  from  time  to  time  ? — Yes. 

Since  you  have  seized  the  vessel  and  been  in  possession  of  her,  how  many  different 
surveyors  have  surveyed  her  ? — I  do  not  ^now.    I>o  you  mean  customs  surveyors  ? 

We  will  have  customs  surveyors  first  ? — I  suppose  most  of  the  surveyors  have  visited 
her ;  but  it  more  immediately  belongs  to  my  department  to  pay  attention  to  her. 

Most  of  them  have  visited  her  ? — I  should  suppose  so ;  she  has  been  an  obj  ect  of  at- 
traction. 

Do  you  linow,  from  seeing  them  there,  that  they  have  been  there  ? — I  do  not.  I  never 
saw  any  other  surveyor  there  but  myself. 

Excluding  the  customs  surveyors,  how  many  persons  engaged  in  ship  building  have 
visited  the  ship  ? 

Mr.  Attorney  Genkeal.  That  is  to  say,  whom  you  have  seen. 

I  have  seen  one,  one  shipwright,  examining  her. 

What  was  his  name  ? — I  do  not  linow  ;  I  forget  it. 

A  Liverpool  man,  is  not  he  ? — Yes,  he  is  a  Liverpool  man. 

You  can  recollect  his  name  if  you  try  ? — No,  I  cannot  at  the  moment. 

You  will  recollect  it  by  and  by  ? — Perhaps  so  ;  if  I  heard  it  I  should  know  it. 

How  long  after  you  had  seized  the  vessel  did  you  see  him  there  ? — Perhaps  three 
weeks. 

Have  you  seen  the  same  man  here  ? — No. 

Did  you  see  Mr.  Dawson  examining  the  vessel  ? — Yes,  that  is  the  name. 

He  was  the  first  person  you  saw  inspecting  the  vessel  ? — Yes,  he  was. 

Mr.  Hobbs,  did  you  see  him  ? — Mr.  Hobbs  ;  no,  I  did  not  see  him  inspecting  the  ves- 
sel.   I  went  down  to  the  vessel  with  Mr.  Hobbs. 

Who  is  Mr.  Hobbs  ? — He  is  admiralty  agent. 

Mr.  Phillips,  did  you  see  him  there  ? — I  did  not  see  Mr.  Phillips  there. 

Did  you  go  with  him  ? — No. 

Did  you  go  with  Captain  Inglefield  ? — No. 

Did  you  see  him  there  ? — No. 

Re-examined  by  Mr.  SoUoitor  General : 

Did  you  understand  that  Messrs.  Miller  carried  on  business  under  any  firm? — I 
think  so ;  I  have  heard  so. 

By  what  firm  were  Messrs.  Miller  known  at  Liverpool  ? 

Mr.  Kaeslake.  I  object  to  that  question. 

Mr.  Solicitor  General.  Do  you  know  under  what  firm  Messrs.  Miller  carried  on 
business  at  Liverpool  ? — It  stands  in  the  directory  as  Miller  and  Sons. 

Mr.  Kaeslake.  I  must  object  to  the  question  being  put  in  that  way. 

Mr.  Solicitor  Geneeal,  (to  the  witness.)  Is  that  firm,  to  your  knowledge,  known 
at  Liverpool  as  Messrs.  Miller  and  Sons  ? 

Lord  Chief  Baron.  Have  you  transacted  business  with  them,  or  seen  business 
transacted  with  them  ? — I  have  not  transacted  any  business  with  them. 

Have  you  seen  any  business  transactions  with  them  ? — ^No  ;  I  have  been  told  since — 

Mr.  Kaeslake.  You  must  not  continue  your  answer. 

Joseph  Acton  sworn,  and  examined  by  the  Queen's  Advocate. 

Where  do  yon  reside  ? — ^At  No.  4  court,  Blair  street. 

Blair  street,  Liverpool  ? — Yes. 

Do  you  know  the  firm  of  Messrs.  Miller  and  Sons  ? — I  do. 

Were  you  ever  employed  by  them  ? — I  have  been. 

How  were  you  employed  by  them  ? — ^As  watchman,  night  and  day. 

When  was  that  ?  When  did  you  begin  to  be  employed  as  night  and  day  watchman  ? 

Fifteen  months  ago ;  rather  better ;  somewhere  about  that. 

When  did  you  cease  to  be  employed  by  them  ? — ^About  six  or  eight  weeks  ago. 

When  yon  were  in  Messrs.  Miller's  service,  do  you  recollect  the  Alexandra  beins  con- 
structed ?— Yes.  ^ 

Built  in  their  yard  ? — ^Yes. 

Did  you  ever  hear  them,  that  is,  either  Mr.  Miller  or  his  sons,  and  people  speak  of 
the  Alexandra  by  any  name  ?— Yes. 

Sir  Hugh  Cairns.  Before  my  learned  friend  claims  an  answer  to  that  question  I 
should  ask  your  lordship  to  consider  whether  a  statement  made,  supposing  a  statement 
were  made,  by  one  or  other  of  the  Messrs.  Miller,  in  the  present  state  of  the  cause  can 
be  any  evidence  against  those  for  whom  I  have  the  honor  of  appearing  namely 
Messrs.  Fawcett,  Preston  &  Company.  '  ' 

Lord  Chief  Baron.  The  first  question  now  put  seems  to  me  to  be  unobjectionable. 
The  witness,  I  think,  ought  to  be  cautioned  as  to  any  answer  he  gives  to  any  ulterior 
question.  The  statements  of  some  of  the  firm  who  are  building  the  ship  may  be  very 
good  evidence  as  to  some  matters  connected  with  her,  such  as  whether  she  was  made 
of  teak  or  of  oak,  whether  certain  parts  of  her  were  steel  or  cast  iron,  and  so  on  •  but 
the  ulterior  purpose  of  her  being  built,  as  disclosed  by  them,  may  affect  them.    A 
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question  will  arise,  I  think,  about  it,  and  then  I  shall  wish  the  question  to  be  dis- 
cussed. Fortunately,  I  shall  have  an  opportunity  of  taking  the  opinion  of  my  brother 
Martin,  who  is  sitting  in  the  adjoining  court,  and  I  shall  have  his  assistance  in  coming 
to  any  conclusion. 

The  Queen's  Advocate.  The  next  question  I  am  going  to  put  is  this.  Do  not  an- 
swer this  question  until  you  hear  my  lord's  opinion  upon  it,  or  rather  until  you  are 
told.    You  say  you  heard  the  Alexandra  spoken  of  by  Messrs.  MiUer  and  Sons. 

Lord  Chief  Baron.  Yon  had  better  put  the  question  to  me,  and  not  to  the  wit- 
ness, which  you  propose  to  put. 

The  Queen's  Advocate.  The  question  I  am  about  to  put  is  this :  Did  you  ever  hear 
the.  Alexandra  described  by  Mr.  Miller  or  by  his  sons,  or  called  by  any  name  or  any 
description  ? 

Lord  Chief  Baron.  That  is  to  show  that  the  name  by  which  she  was  called  had 
some  connection  with  her  supposed  ulterior  purpose. 
The  Queen's  Advocate.  Certainly,  my  lord. 

Sir  Hugh  Cairns.  Does  my  learned  friend  use  the  term  "  name,"  as  we  use  the  name 
of  a  ship  ? 
The  Queen's  Advocate.  No,  by  any  name  or  description. 

Lord  Chief  Baron.  I  may  take  it  at  once  that  it  was  a  question  the  object  of  which 
was  to  show  what  was  her  ulterior  purpose  and  destination. 

Mr.  Attorney  Generai.  I  should  submit  rather  to  determine  what  her  then  char- 
acter was,  what  kind  of  a  ship  she  was ;  that  would  relate  not  to  her  destination,  but 
to  her  then  condition  and  class. 

Lord  Chief  Baron.  That  could  be  proved  by  anybody  else  who  saw  her.  You 
see,  Mr.  Attorney,  one  should  be  very  cautious  not  unnecessarily  to  raise  any  difficulty 
on  the  question  of  evidence.  If  it  be  a  question  merely  whether  the  ship  was  seventy 
feet  long  and  twenty  feet  wide,  whether  she  was  broad  in  such  a  part  of  her  and  nar- 
row in  another,  then  that  may  be  proved  without  taking  the  expression  of  one  of  the 
Millers  about  it ;  but  if  it  is  meant  by  what  he  said  of  her  to  give  a  character  to  her 
of  a  different  kind,  then  I  think  it  is  as  well  at  oilce  to  raise  the  question. 

Mr.  Attorney  General.  We  certainly  want  to  obtain,  as  we  suppose,  what  was 
alleged  as  descriptive  of  the  kind  of  ship  at  that  time. 
Lord  Chief  Baron.  That  is  the  use  that  was  to  be  made  of  her. 
ilr.  Attorney  General.  No  doubt  the  use  would  turn  upon  it,  at  the  same  time  it 
is  descriptive  of  her  present  state. 

Lord  Chief  Baron.  A  description  of  the  vessel  may  be  obtained  from  anybody  who 
has  seen  her. 
Sir  Hugh  Cairns.  Now,  my  lord,  we  see  that  there  are  two  objects. 
Lord  Chief  Baron.  Do  you  object  to  that  question  ? 

Sir  Hugh  Cairns.  I  object  to  that  question,  and  I  am  very  glad  we  understand  ex- 
actly the  objects  of  the  question,  because  we  shall  not  be  arguing  at  cross-purposes 
with  regard  to  it.    I  understand  my  learned  friends  to  desire  an  answer  to  that  ques- 
tion in  order  to  elicit,  as  they  suppose,  a  statement  made  either  by  Mr.  Miller  or  one 
of  his  sons,  which  would  show  the  de«tination  and  the  object  intended  to  be  effected 
by  the  vessel  in  question.    Now,  my  lord,  I  object  to  that  upon  two  grounds ;  first,  upon 
the  very  tenable  ground  which  I  may  as  well  mention  in  order  that  your  lordship  may 
have  the  whole  question  before  you.    This  is  a  question  put  with  regard  to  statements 
said  to  have  been  made  by  Mr.  Miller  or  his  sons. 
Mr.  Attorney  Generai.  We  wiU  take  the  senior  Mr.  Miller  for  the  present. 
Sir  Hugh  Cairns.  Your  lordship  will  be  good  enough,  then,  to  consider  the  question 
as  not  being  asked  in  this  form :  "Did you  hear  anything  from  Mr.  Miller  or  his  sons  ?" 
but,  "  from  Mr.  Miller,  senior?"    My  learned  friends  limit  it  to  that,  and  that  narrows 
the  point  which  we  have  to  discuss. 
Mr.  Attorney  General.  The  first  question,  that  is. 
Lord  Chief  Baron.  Not  "  or  his  sons." 
Sir  Hugh  Cairns.  That  is  struck  out. 
Mr.  Attorney  General.  For  the  present. 

Sir  Hugh  Cairns.  The  question  is  this :  Did  you  ever  hear  the  Alexandra  described 
by  any  name  or  description  or  character  by  Mr.  W.  C.  Miller  ?  And  I  submit  that  in 
this  present  stage  of  the  cause  no  answer  to  that  question  could  be  evidence.  If  the 
object  is  to  show  that,  as  a  matter  of  fact,  the  vessel  was  of  a  particular  build  or  mold 
or  description  or  character,  that  can  be  proved  like  any  matter  of  fact  by  a  witness  who 
will  come  forward  and  tell  us  anything  he  wishes  to  tell  us  about  the  vessel.  If  the 
object  is  not  to  ascertain  what  the  vessel  was,  or  what  peculiarity  there  was  about 
her,  but  what  certain  persons  said  about  that  vessel  and  her  intention,  then  we  must 
consider  who  is  the  person  said  to  have  made  these  statements.  Now,  I  want  to  know 
by  what  possibility,  at  this  stage  of  the  cause,  can  a  statement  made  by  Mr.  Miller  as 
to  the  object  or  destination  of  the  vessel  be  evidence  in  the  cause.  I  agree  that  if 
Mr.  Miller,  while  performing  a  certain  work  upon  the  vessel,  makes  a  statement 
about  the  work  he  is  performing,  it  may  be  part  of  the  evidence  about  the  work 
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done  to  the  vessel,  but,  taking  an  example,  supposing  Mr.  Miller  said,  in  conversation 
at  a  dinner  party,  or  anywhere  you  please,  "  that  vessel,  the  Alexandra,  is  a  pirate ; 
I  say  she  is  a  pirate,"  what  evidence  can  that  be  against  Messrs.  Fawcett,  Preston 
&  Company.  What  evidence  can  this  be  at  this  stage  of  the  cause  until  we  in  some 
way  couple  Messrs.  Fawoett,  Preston  &  Company  with  Messrs.  Miller,  so  as  to  make 
declarations  by  Messrs.  Miller  declarations  affecting  Messrs.  Fawcett,  Preston  & 
Company.  Supposing  the  facts  were  thus,  we  do  not  know  how  it  was  that  the  ves- 
sel came  to  be  built  by  Messrs.  MUler ;  we  do  not  know  when  it  was  ^nd  at  what 
stage  that  Messrs.  Fawoett,  Preston  &  Company  acquired  their  interest  in  it.  I  ap- 
prehend that  at  present  the  statement  made  by  Messrs.  Miller  as  to  the  object  or  end 
of  the  vessel  is  wholly  irrelevant.  No  person  knows  what  the  object  was  at  the 
time  spoken  of— no  person  knows  whether  that  object  continued  to  be  the  object  af- 
terward. No  person  has  stated,  up  to  this  time,  anyiihing  with  reference  to  the  con- 
nection between  the  persons  said  to  have  made  the  statement  and  those  persons  who 
are  now  admitted  to  be  the  owners  of  the  vessel.  In  this  stage  of  the  question,  I 
submit  to  your  lordship  that  no  such  statement  can  be  received  as  evidence. 

Mr.  Kakslake.  I  also  submit,  my  lord,  that  this  statement  cannot  be  received  as 
evidence .  at  this  stage  of  the  cause.  My  learned  friends  for  the  Crown  h.ive  put  cer- 
tain persons  interested  in  the  vessel  upon  the  record.  The  statement  is  this  :  that  Mr. 
MiUer  was  engaged  in  building  the  vessel  which  found  its  way  into  the  Toxteth  dock, 
and  was  seized  by  the  government,  and  which  vessel  was  afterward  claimed  by  those 
persons  who  are  now  on  the  record  as  defendants.  The  object  now  is  to  ask  whether, 
at  some  earlier  period,  Mr.  Miller,  in  whose  yard  the  vessel  was  being  built,  gave  a 
particular  description  of  the  vessel  in  the  course  of  construction.  I  submit  that  it  is 
clear,  as  against  those  who  are  defendants  upon  this  record,  that  the  statement  of 
Mr.  W.  C.  Miller  is  totally  irrelevant,  and  that,  moreover,  any  statement  which -he 
did  make  cannot  possibly  bind  the  defendants,  and  that  the  question  must  be  held, 
therefore,  to  be  inadmissible. 

Mr.  Attoknky  General.  I  submit  that  the  question  is  admissible.  The  question  is 
no  doubt  whether  a  certain  expression  was  used  by  Mr.  Miller,  sr.,  but  it  is  not  whether 
any  idle  expression  made  independently  of  and  quite  without  connection  with  the  con- 
struction of  the  vessel,  was  so  made,  but  whether,  In  the  course  of  the  construction  of 
the  Alexandra,  which  would  involve,  of  course,  the  giving  of  orders  and  directions  by 
Mr.  Miller  to  the  workmen  and  others,  the  Alexandra  was  spoken  of  by  him  as  mat- 
ter of  description,  or  in  the  way  of  description  by  any  particular  name  or  term  appli- 
cable to  a  ship.  Did  he  speak  of  it  (I  will  not  use  the  word  which  may  be  supposed  to 
be  intended  to  be  obtained  in  the  answer)  in  speaking  of  Read  giving  orders  with  ref- 
erence to  the  Alexandra  as  a  steamer,  sailing  vessel,  or  a  propeller,  or  a  screw  steamer, 
or  by  any  other  description  familiarly  understood  when  spoken  of  with  reference  to  a 
ship  ?  The  question  is  in  the  course  of  construction,  which,  of  course,  is  an  act  done, 
and  at  a  time  when  to  all  appearance  the  Alexandra  was  entirely  and  exclusively  in 
the  dominion  and  under  the  control  of  Mr.  MiUer,  or  of  Messrs.  Miller  and  Sons.  Did  Mr. 
Miller — we  confine  the  present  question  to  him  when  speaking  of  the  vessel  with  regard 
to  its  construction  and  in  the  yard — describe  it  as  a  vessel  of  any  particular  description  ? 
Now,  my  lord,  I  Submit  that  that  is  not  a  question  of  hearsay  or  a  statement  used  inde- 
pendently of  and  unconnected  with  the  act — it  is  a  descriptive  term  only ;  it  is  not,  in 
the  proper  sense  of  the  term,  a  statement  or  a  narrative ;  but  in  the  course  of  the  con- 
struction of  a  vessel,  a  builder  must  use  some  term  or  other  in  describing  it  when  he 
speaks  of  it  to  those  whom  it  is  his  duty  to  speak  of  it.  The  question  really  amounts 
to  that.  What  term  did  Mr.  Miller  use  upon  those  occasions  with  regard  to  the  Alex- 
andra? I  submit  that  no  valid  objection  has  been  urged  to  the  question,  and  that  it 
ought  to  be  admitted. 

.  Mr.  SoLiciTOE  GBjnBHAi.  On  a  double  ground,  it  appears  to  me,  my  lord,  that  this 
question  is  really  admissible.  My  learned  friend,  the  attorney  general,  has  mentioned 
one  which  would  apply  under  any  circumstances  where  the  question  relates  to  the  dec- 
larations of  the  builder  of  a  ship  who  is  at  the  time  engaged  in  the  building  of  that 
ship,  and  must  necessarily  describe  the  ship  by  some  denomination  or  other  in  speaking 
of  it  in  the  yard.  To  object,  for  instance,  if  the  object  of  the  question  had  been  to  as- 
certain that  she  was  called  the  Alexandra,  or  that  she  was  called  No.  290,  as  the  Ala- 
bama was,  or  to  ascertain  any  denomination,  without  significance,  by  which  that  ship 
was  known  in  the  yard,  would  have  been  an  objection  which,  no  doubt,  would  not  have 
been  taken.  But  if  the  ship  is  spoken  of  by  a  denomination  which  has  significance,  ex- 
actly upon  the  same  principle  on  which  you  would  admit  the  evidence  of  the  manner 
in  which  the  person  engaged  in  building  her  spoke  of  her  in  the  yard,  when  there  was 
no  significance,  it  would  be  equally  applicable  when  there  was  significance,  because 
in  both  cases  the  declaration  has  reference  to  the  res  gestae  of  the  business ;  and  it  is  as 
necessary  in  such  business  that  the  ship  should  be  identified  by  a  particular  description 
when  the  directions  and  orders  concerning  her  are  given  to  the  workmen,  as  it  is  that 
the  material,  the  teak,  the  oak  planks,  or  any  other  timber,  should  be  spoken  of  by  in- 
telligible words  of  description.    And  to  attempt  to  shut  out  proof  of  the  language  used 
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in  tlie  yard  by  the  iDuilder  when  building  and  giving  his  directions  to  the  workmen,  as 
part  of  the  res  gestw  of  that  yard,  would,  I  humbly  conceive,  be  contrary  to  every  prin- 
ciple of  evidence.  But  that  is  not  the  only  ground  upon  which  the  objection  is  inad- 
missible. My  learned  friends  say  that  this  is  not  evidence  against  Messrs.  Fawoett, 
Preston  and  Company,  who  are  the  present  defendants  upon  the  record.  How  did  they 
become  the  defendants  on  the  record  ?  They  became  the  defendants  on  the  record  be- 
cause they  themselves,  under  the  statute,  came  forward  to  make  the  claim  as  claimants, 
the  Crown  not  alleging  that  they  had  a  title  and  the  Crown  not  admitting  their  title. 
They  made  the  affidavit  which,  under  the  statute,  entitled  them  to  a  locus  standi  as  de- 
fendants upon  the  record.  What  is  that  affidavit  ?  That  at  the  time  of  the  seizure 
they  were  the  owners  of  the  ship,  that  is,  the  owners  upon  the  5th  of  April,  when  she 
was  seized.    There  is  no  admission  by  the  Crown. 

Lord  Chief  Babon.  Does  that  appear? 

Mr.  SoiiciTOK  Genekal.  It  may  be  said  to  be  a  part  of  the  record. 

The  Queen's  Advocate.  The  statute  requires  it. 

Mr.  SoLiciTOE  General.  Yes,  the  statute  requires  it ;  the  309th  section  of  the  statute. 
Perhaps  it  will  be  as  well  to  refer  to  it.  Under  the  statute  the  mode  of  proceeding  in 
these  cases  is  regulated  by  the  309th  section.  Your  lordship  knows  that  ori  ginally  there 
is  no  defendant  at  all.  The  statute  is  the  16th  and  17th  Victoria,  chapter  107.  The 
Crown  does  not  come  into  the  court  alleging  that  Messrs.  Fawcett,  Preston  and  Company 
had  any  interest  or  any  title. 

Lord  Chief  Baeon.  Who  are  the  parties  now  making  the  claim  ? 

Mr.  Attorney  General.  Messrs.  Fawcett,  Preston  and  Company,  Mr.  Sillem,  and 
others. 

Sir  Hugh  Cairns.  They  are  the  defendants. 

Mr.  Solicitor  General.  Not  one  of  the  individual  defendants  is  either  a  Mr.  Fawoett 
or  a  Mr.  Preston. 

Sir  Hugh  Cairns.  That  is  a  mistake. 

Mr.  Solicitor  General.  Yes ;  there  is  a  Mr.  Preston,  not  a  Mr.  Fawoett. 

Lord  Chief  Baeon.  The  persons  who  appear  are  now  the  defendants,  and  they  claim 
the  vessel? 

Mr.  Solicitor  General.  Yes ;  in  the  character  of  claimants  under  the  statute. 

Lord  Chief  Baron.  How  does  that  show  that  the  vessel  was  ever  the  vessel  of 
Messrs.  Miller  and  Company  ? 

Mr.  Solicitor  General.  I  do  not  say  it  was,  my  lord. 

Lord  Chief  Baeon.  The  builder  of  the  vessel  is  not  necessarily  the  owner. 

Mr.  SoLiCiTOK  General.  He  is  prima  fade  the  owner.  Possession  is  prima  facie  evi- 
dence of  ownership.  The  evidence  which  has  been  laid  before  your  lordship  down  to 
the  present  time  shows  that  the  vessel  was  built  by  Messrs.  Miller  and  Sons,  and  that  it 
remained  in  their  possession  till  at  or  about  the  time  of  seizure.  Against  that,  in  the 
present  stage  of  the  cause,  you  have  nothing  except  the  affidavit  of  the  claimants,  upon 
which  they  have  come  in,  alleging  that  they  were  the  owners  at  the  particular  date  of 
the  seizure,  and  not  alleging  ownership  at  any  earlier  time.  You  have,  therefore,  be- 
fore you  no  evidence  whatever  as  to  ownership  anterior  to  the  time  of  seizure,  and  the 
legal  presumption  of  course  is,  ownership  according  to  possession.  And  we  having 
shown  that  the  ship  was  built  by  Messrs.  Miller,  in  Messrs.  Miller's  yard,  with  their 
material,  and  under  their  orders 

Lord  Chief  Baeon.  They  are  compelled  to  make  the  claim  in  that  way  by  act  of 
Parliament. 

Mr.  Solicitor  General.  It  is  so. 

Lord  Chief  Baeon.  It  would  have  been  idle  for  them  to  have  said  that  they  were 
the  owners  at  the  time  of  the  seizure  and  long  before. 

Mr.  Solicitor  Geneeal.  Quite  so;  the  statute  does  not  require  it. 

Loed  Chief  Baeon.  The  statute  does  not  require  it ;  therefore  it  would  not  have 
been  according  to  the  usual  course  of  business  for  them  to  make  that  declaration. 

Mr.  SoLiciTOE  General.  That  is  so;  and  therefore  I  do  not  say  that  the  form  of  the 
affidavit  is  to  be  taken  as  any  evidence  that  they  were  not  ovniers  at  an  earlier  time, 
but  merely  this :  they  come  in  alleging  simply  that  they  were  owners  at  that  time. 
And  with  regard  to  the  time  at  which  they  became  the  owners,  and  the  means  by 
which  they  became  the  owners,  and  the  previous  history  of  the  ownership,  the  affidavit 
leaves  that  entirely  uncertain.  Until  you  have  evidence  offered  by  them  you  cannot 
possibly  teU  when' that  happened.  Of  course  it  will  be  obvious  how  very  easy,  in  any 
question  of  suspicion  of  this  kind,  it  would  be  for  the  real  persons  to  destroy  the  appli- 
cation of  the  most  important  evidence  as  to  the  circumstances  concerning  a  vessel,  by, 
as  soon  as  a  seizure  is  anticipated,  making  a  transfer  which  will  enable  any  one  to 
whom  the  transfer  is  made  to  make  an  affidavit  which  could  entitle  their  counsel  to 
get  up  during  the  opening  of  the  Crown's  case  and  say  the  evidence  of  what  the  builders 
stated  while  the  vessel  was  in  buildtag  is  not  evidence  against  us,  because  we  became 
owners  at  some  period  or  other  which  does  not  at  present  appear,  and  we  were  the 
owners  of  the  vessel  at  the  date  of  the  seizure,  and  we  are  fully  entitled,  if  that  were 
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necessary,  to  rely  upon  tlie  evidence  of  possession  at  the  earlier  period  of  which  we 
speak,  and  the  evidence  of  ownership,  which  is  prima  fade,  afforded  with  respect  to 
that  time  hy  that  possession.  There  are  no  grounds  upon  which  the  court  can  infer 
that  Messrs.  Fawcett,  Preston  and  Company  were  owners  at  any  earlier  period  than  that 
which  they  say  they  were.  There  is  evidence  before  the  court  of  the  building  of  the 
ship  hy  the  builders  and  the  possession  of  the  ship  by  the  builders  in  their  yard ;  and 
in  that  stage  of  the  case  evidence  of  what  the  builders  admitted  or  said  concerning  that 
ship  is  surely,' we  submit,  admissible.  They  are  ^rima/acie  owners.  It  is  not  necessary, 
of  course,  that  they  should  be  so,  because  it  is  possible  that  the  builders  might  have 
been  under  a  contract  which  might  have  vested  the  property  from  time  to  time  as  the 
building  proceeded ;  but  it  might  not  have  been  under  such  a  contract.  It  is  for  those 
who  afijrm  the  existence  of  su3i  a  contract  to  prove  it.  In  the  mean  time  and  until  the 
evidence  of  such  a  contract  and  of  such  a  vesting  of  title  is  given,  it  is  not  to  be  pre- 
sumed or  inferred  against  the  evidence  of  possession ;  and  an  act  by  the  builders  them- 
selves, so  far  as  the  evidence  before  your  lordship  goes  with  regard  to  a  ship  in  their 
yard,  and  the  intention  and  the  purpose  with  which  they  were  acting,  is  at  this  stage 
of  the  cause  in  itself  material.  I  say,  both  with  reference  to  their  declaration  and  the 
purpose  of  their  operations  characterizing  the  res  gestce  of  their  yard,  it  is  proper  and 
right  that  this  evidence  should  be  admitted. 

The  Queen's  Advocate.  I  am  sure  your  lordship,  in  coming  to  a  decision  upon  this 
very  important  question,  will  bear  in  mind  the  peculiar  character  of  the  proceedings  in 
this  case.  You  are  aware  that  it  is  a  proceeding  in  rem,  and  the  object  of  the  question 
is  to  ascertain  what  the  character  of  the  res  is ;  and  surely,  my  lord,  that  is  a  proper 
question  to  be  put  with  reference  to  the  builder  at  the  time  when  he  was  in  possession 
of  the  vessel  and  when  he  was  giving  orders  for  the  superintending  of  its  actual  con- 
struction at  the  time.  My  lord,  I  can  add  nothing  to  that  part  of  the  argument  which 
shows  that  the  ownership  of  Messrs.  Fawcett,  Preston  and  Company  does  not  exist  far- 
ther back  than  the  time  of  the  seizure.  I  can  add  nothing  to  the  argument  which  my 
learned  iiiend  the  solicitor  general  has  used.  But  I  submit  to  your  lordship  that  to 
shut  out  this  evidence  before  the  ^nma/acie  ownership  of  Mr.  Miller  as  the  builder  has 
been  displaced  by  any  evidence  on  the  other  side,  would  be  to  shut  out  one  of  the  most 
material  means  of  ascertaining  what  the  real  character  of  the  res  itself  was.  I  there- 
fore submit  that  your  lordship  should  admit  the  evidence. 

SiE  Hugh  Cairns.  My  learned  friends  who  appear  for  the  Crown  have  stated  the 
grounds  on  which  they  support  this  question.  I  cannot  help  expressing  some  surprise 
at  the  extremely  different  manner  in  which  they  put  forward  their  arguments,  argu- 
ments which  are  perfectly  antagonistic  in  their  character.  I  will  take,  first,  the  at- 
torney general.  My  learned  friend,  the  attorney  general,  very  fairly  puts  his  argument 
in  a  way  consistent  with  his  opening,  which  those  who  followed  him.  have  not  done. 
My  learned  friend  the  attorney  general  very  fairly,  I  say,  puts  his  argument  in  this 
way.  He  says  there  were  certain  gentlemen  building  a  ship,  acting,  no  doubt,  merely 
as  builders  for  others 

Mr.  Attorney  Gbnerai,.    No. 

Sir  Hugh  Cairns.  My  learned  friend  must  not  turn  from  his  opening,  for  your 
lordship  wiU  remember  what  his  opening  was.  He  said,  I  will  show  you  that  Messrs. 
Miller  were  building  that  ship,  but  that  the  building  of  the  ship  was  superintended 
and  controlled  by  others,  who  were  iaterfering  and  directing  and  giving  orders,  and 
the  conclusion  must  be  that  they  were  the  persons  who  were  the  organizers  of  the 
building  of  the  ship  for  the  purposes  which  they  had  in  view.  My  learned  friend,  of 
course,  cannot  depart  from  the  opening.  Now,  I  want  your  lordship  to  consider  simply 
the  argument  put  forward.  Is  it  now  to  be  said,  that  if  a  builder  is  employed  to  build 
a  ship,  the  extent  of  his  agency  being  to  do  that  which  he  is  employed  to  do,  and  noth- 
ing more,  if  he  chooses  to  say,  from  creduUty  or  misapprehension  or  otherwise,  in  some 
gossiping  conversation  to  any  third  party,  while  the  ship  is  going  on,  "  My  notion 
is  that  that  ship  building  will  be  employed  in  a  particular  way,'°that  is  to  be  evidence 
against  those  who  ex  Tiypofheel  are  employing  him  to  build  the  ship  ?  I  think,  if  that  is 
the  argument  now  to  be  maintained,  your  lordship  will  not  have  much  difiaculty  with 
it.  I  wiU  now  take  the  argument  of  my  learned  friend  the  solicitor  general.  The  argu- 
ment which  he  puts  forward  is  upon  a  different  ground.  He  says,  supposing  it  was 
merely  to  identify  the  vessel ;  if  it  was  merely  to  identify  the  vessel,  you  have  a  right 
to  ascertain  what  the  builder  called  her,  or  the  manner  in  which  he  spoke  of  her.  As 
to  the  way  of  identifying  her,  there  is  no  doubt,  first  of  all,  with  regard  to  identity, 
and  there  is  no  need  to  ask  any  question  as  to  the  identity  of  the  ship.  But  in  the 
next  place,  I  demur  to  the  proposition.  I  say,  if  there  were  an  issue  as  to  the  identity 
to  be  discussed,  as  to  whether  the  vessel  was  or  was  not  the  identical  one,  a  statement 
made  by  the  builder  in  conversation  could  not  affect  a  person  who  is  admitted,  for  the 
purpose  of  this  discussion,  to  be  the  real  owner  of  the  ship  at  the  present  time. 

The  next  observation  of  my  learned  friend,  the  solicitor  general,  is  this :  He  says 
you  find  the  ship  in  the  possession,  at  a  particular  time,  of  Messrs.  Miller.  Possession, 
is  prima  facie  evidence  of  ownership,  and  the  Crown  are  entitled  to  assume,  for  the  pur- 
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pose  of  letting  in  tliis  evidence,  that  Mr.  Miller  -was  the  owner  at  that  time.  In  the 
first  place,  I  deny  that  there  is  any  presumption  at  all  of  ownership  of  the  kind.  There 
are  certain  rules  of  law  with  regard  to  the  possession  of  landed  property  and  freehold 
estate,  saying  that  possession  shall  he  prima  fame  evidence  of  ownership  ;  hut  I  say 
there  is  no  presumption  of  this  kind  whbu  you  are  dealing  with  the  circumstance  that 
a  particular  ship  is  in  the  hands  of  a  builder,  a  builder  by  trade,  whose  trade  is  to  build 
ships  for  other  people ;  there  is  no  presumption  at  all  of  ownership  necessarily  follow- 
ing from  the  possession — it  may  or  it  may  not  be — there  is  no  presumption  one  way  or 
the  other.  I  ask  you  to  see  what  is  the  consequence  of  the  argument.  What  does  my 
learned  friend  the  Queen's  advocate  say  ?  and  there  is  no  better  way  of  putting  it. 
He  says,  here  is  a  proceeding  by  the  Crown  in  rem,  but  the  way  in  which  it  is  tried  is 
between  the  Crown  and  certain  defendants — certain  persons  have  come  in  and  made 
an  affidavit  as  to  their  being  the  owners  of  the  vessel.  And  then  I  take  the  words  of 
my  learned  friend  the  attorney  general,"  who  says  that  it  mast  be  admitted  on  this 
proceeding  that  Fawcett,  Preston  and  Company  are  the  owners  of  the  vessel,  as  they 
allege  they  are.  •» 

Mr.  Attorney  Gknerai.  That  is,  at  the  time  of  the  seizure. 

Sir  Hugh  Cairns.  That  is,  at  the  time  of  the  seizure.  Your  lordship  has  very  prop- 
erly pointed  out  that  it  would  have  been  improper  and  irrelevant  for  the  affidavit  to 
have  stated  anything  more  than  the  ownership  at  the  time  of  the  seizure.  Now,  it  is 
admitted  that  Messrs.  Fawcett,  Preston  and  Company  were,  at  the  time  of  the  seizure, 
the  owners  of  the  vessel.  Now,  take  the  case  of  some  tobacco  that  is  seized  by  the 
Crown  as  having  been  smuggled.  A  particular  person  comes  in  and  defends,  and  is 
admitted  to  be  the  owner  of  the  tobacco  at  the  time  of  the  seizure.  Would  anybody 
mean  to  say,  for  penalties  or  for  criminal  punishments,  that  you  .could  give  evidence 
by  some  former  owner,  or,  I  will  say,  holder.  I  wiU  not  use  the  word  "owner,"  but,  in 
order  to  make  it  more  like  the  present  case,  I  will  say  some  former  holder  of  the  to- 
bacco, some  person  in  whose  possession  the  tobacco  was  a  year  ago.  If  this  person 
said  this  tobacco  is  tobacco  which,  according  to  my  notion,  will  be  smuggled  here- 
aiter,  does  anybody  mean  to  say  that  the  person  admitted  to  be  the  owner  at  the 
time  of  the  seizure  is  to  be  bound  by  a  gossiping  statement  of  that  kind,  of  every  per- 
son in  whose  hands  that  tobacco  may  happen  to  have  been  found  for  ten  minutes  since 
the  time  of  its  manufacture?  I  apprehend,  my  lord,  that  a  more  unsubstantial  argu- 
ment was  never  submitted  to  the  court,  and  I  hope  your  lordship  will  not  accept  it. 

Lord  Chief  Baron.  It  appears  to  me  that  I  cannot  receive  the  statement  of  the 
declarations  or  expressions  of  Mr.  Miller,  senior,  for  the  purpose  of  producing  any  such 
effect  as  the  object  which  is  put  forward.  I  think  the  question  that  has  been  raised 
about  the  rule  of  evidence  iu  this  case  might  be  very  shortly  disposed  of  in  this  way : 
The  present  is  a  proceeding  against  one  set  of  defendants.  Now,  neither  Mr.  Miller 
nor  the  sons  of  Mr.  Miller  are  parties.  Either,  then,  the  evidence  to  be  given  would 
prove  nothing  against  them  or  any  one  else ;  or  if  it  would,  it  would  be  an  admission 
by  one  man  of  another  man's  guilt,  and  I  think  that  is  not  evidence  that  I  can  receive. 
But  I  do  not  think  it  right  to  leave  the  question  merely  in  that  dry  and  short  way,  but 
to  notice  the  arguments  that  have  been  used  on  the  part  of  the  Crown.  With  respect 
to  the  ownership  of  the  vessel,  there  can  be  no  doubt  that  in  one  sense,  while  the  ship 
was  still  in  the  hands  of  the  ship-bailder,  and  not  yet  perfect,  the  contract  not  being 
completed,  in  one  sense  it  may  be  said  to  have  been,  and  probably  really  was,  the  actn^ 
property  of  the  builder.  But  inasmuch  as  the  evidence  before  me  now  is  that  the  de- 
fendants in  this  information  claim  that  it  was  theirs  at  the  time  of  seizure,  I  must  take 
th.a,t  prima  facie  to  be  true ;  and  then  I  think  it  does  not  at  all  follow  that  they  were 
not  the  persons  who  employed  Messrs.  Miller  to  build  the  ship ;  and  though  in  one 
sense  it  might  be  said  to  be  Messrs.  Miller's  property  till  they  had  parted  with  it,  yet 
they  were  employed  to  construct  the  vessel  on  behalf  of  those  who  are  now  making 
the  claim  upon  this  information.  Now,  would  a  declaration  of  any  sort,  the  tendency 
of  which  would  be  to  produce  an  impression  or  to  give  a  character  to  the  vessel,  would 
a  declaration  by  the  ship-builder  at  all  be  binding  against  the  person  who  employed 
him  to  build  the  ship  ?  He  is  employed  to  buUd  the  snip  ;  he  is  not  employed  to  make 
any  admissions  or  statements  as  to  the  nature  of  the  ship ;  he  is  employed  simply  to 
build  it.  But  now  it  might  happen,  and  what  was  suggested  in  the  course  of  the  argu- 
ment by  the  attorney  general  would  be  perfectly  true.  If  some  direction  were  given 
to  ttuild  it  in  a  particular  fashion,  and  as  the  reason  something  were  pointed  out,  that 
possibly  might  be  evidence ;  but  the  officer  who  is  now  in  the  witness-box  I  do  not 
understand  to  have  had  anything  to  do  with  the  building  of  the  ship  at  aU. 

The  Queen's  Advocate.  He  is  the  watchman  of  the  yard,  my  lord. 

Lord  Chief  Baron.  So  he  may  be,,  but  he  had  nothing  to  do  with  the  actual  con- 
struction of  the  vessel.  Assuming,  then,  that  the  vessel  was  not  the  property  of  the 
Messrs.  MiUer,  no  declaration  by  them  could  at  all  affect  their  employers.  We  can  put 
that  certainly  in  a  very  inteUi^ble  instance.  Supposing  a  housebreaker  were  to  em- 
ploy a  shoemaker  to  make  a  pair  of  shoes  to  give  facilities  to  his  depredations  by  being 
perfectly  noiseless,  would  the.  declaration  of  the  shoemaker  that  he  was  constructing 
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those  slices  so  as  to  make  the  least  possible  noise  be  evidence  against  the  party  employ- 
ing him  if  he  were  charged  with  housebreaking  ?  It  would  not.  I  think  that  is  an 
illustration  which  to  my  mind  clearly  proves  the  present  case,  though  it  certainly  has 
not  the  dignity  which  belongs  to  the  present  inquiry.  It  is  my  opinion,  therefore,  that 
I  cannot  receive  this  evidence.  Before  I  finisk  my  judgment  upon  the  subject,  I  would 
wish  to  say  that  I  extremely  approve  of  the  candor  on  the  part  of  the  counsel  for  the 
Crown  in  meeting  the  case  fairly,  and  at  once  stating  what  is  the  object  of  the  question 
and  what  is  the  conclusion  which  they  propose  to  draw  from  it.  My  impression  is, 
that,  assuming  that  the  answer  would  have  some  weight  or  effect  in  the  present 
inquiry,  I  think  it  cannot  be  given  in  evidence  against 'the  present  defendants.  If  the 
person  who  is  supposed  to  make  the  statement  made  it  from  anjr  knowledge,  made  it 
by  any  authority,  and  made  it  under  circumstances  that  would  give  any  weight  to  his 
opinion  or  to  the  expressions  which  he  used,  he  might  be  called  as  a  witness  to  say, 
"I  gave  it  that  character;  I  called  it  by  such  a  name,  because  I  knew  by  the  intima- 
tions of  A,  B,  C,  D,  or  so  on,  that  so  and  so  was  to  take  place,  and  therefore  I  formed 
that  conclusion." 

Mr.  Attorney  Genekai.  My  lord,  I  mention  this  now  to  avoid  any  misunderstand- 
ing on  the  part  of  your  lordship.  I  shaH  feel  it  my  duty  to  tender  a  bill  of  exceptions 
to  your  lordship  upon  the  rejection  of  this  evidence. 

Lord  Chief  Baron.  If  you  will  allow  me,  I  will  speak  to  my  brother  Martin  upon 
the  subject.    I  assure  you  I  believe  I  have  decided  according  to  the  rule  of  evidence. 
I  assure  you  I  think  I  should  very  much  endanger  your  proceedings  if  I  were  to  admit  ' 
the  evidence. 

Mr.  Attorney  Gevneral.  We  have  considered  the  matter,  my  lord,  and  of  course 
we  bow  to  your  lordship's  decision. 

Lord  Chief  Baron.  I  think  I  should  put  in  peril  the  whole  proceedings  if  I  were 
to  admit  the  answer.    If  you  wish  me  to  do  so,  I  will  consult  my  brother  Martin. 

Mr.  Attorney  General.  I  do  not  express  any  desire  upon  the  subject.  I  only  ex- 
press the  wish  that  it  should  not  by  any  means  surprise  your  lordship  if,  at  the  proper 
time,  a  bill  of  exceptions  is  tendered. 

LoRjo  Chief  Baron.  Can  a  bill  of  exceptions  be  tendered?  I  see  under  the  new  act 
that  it  may  be  so. 

Mr.  Attorney  General.  It  is  your  lordship's  ruling,  and  of  course  we  bow  to  it 
with  every  respect  upon  this  matter  of  law. 

Queen's  Advocate  (to  the  vAtness.)  Do  you  know  the  firm  of  Fawcett,  Preston  and 
Company  ? — ^Yes. 

Do  you  know  any  of  the  men  whom  they  employ  by  sight  ? — ^No. 

Do  you  know  a  person  of  the  name  of  Hamilton,  a  Mr.  Hamilton  ? — I  have  seen  him. 

Have  you  ever  seen  him  in  Messrs.  Miller's  yard? — I  have. 

Have  you  ever  seen  him  there  during  the  course  of  the  building  of  the  vessel  Alex- 
andra ? — Yes. 

Have  you  seen  him  there  more  than  once  ? — Yes. 

Frequently  ? — Yes. 

You  say  frequently  ? — ^Yes. 

Can  you  tell  at  all  how  often  ? — Yes ;  once  a  week,  or  tvrioe  a  week. 

Did  he  take  any  notice  of  the  Alexandra  (I  do  not  ask  you  what)  when  he  came  into 
the  yard  ? — Yes,  a  little. 

Did  anybody  come  with  him  ? — Yes. 

On  those  occasions  ? — Yes. 

Do  you  know  the  name  of  that  gentleman  ? — Bulloch,  I  believe. 

Did  they  ever  look  at  the  Alexandra  together  ? — Yes. 

More  than  once  ? — ^Yes. 

Besides  looking  at  her,  did  they  do  anything  with  respect  to  her  ? — ^No. 

I  do  not  ask  you  what ;  did  they  give  any  orders  respecting  her  ? — ^Not  that  I  am 
aware  of. 

Lord  Chief  Baron.  They  did  nothing  but  look  at  her;  they  gave  no  orders?— No. 

Queen's  Advocate.  Did  you  ever  hear  Mr.  Hamilton  speak  to  Mr.  Miller  upon  the 
subject  of  the  Alexandra?  I  do  not  ask  what  he  said,  but  did  you  ever  hear  him?— 
Yes. 

Did  you  hear  him  do  that  more  than  once  ? — Yes,  once  at  least. 

Did  you  ever  hear  this  person  of  the  name  of  Bulloch  that  you  have  mentioned  sweak 
to  Mr.  MiUer? — Yes.  " 

Upon  the  subject  of  the  Alexandra  ? — Yes. 

Do  you  know  a  Mr.  Mann  ? — Yes,  I  do. 

What  firm  does  he  belong  to?— Messrs.  Faweett,  Preston  and  Company. 

Have  you  ever  seen  him  on  board  the  Alexandra  ? — I  have. 

wiieli  ? — At  diflferent  times. 

While  she  was  in  course  of  construction  ? — Yes. 

Have  you  ever  heard  him  give  any  orders  respecting  her? — No. 

Did  you  say  you  had  seen  him  more  than  once  ? — Yes. 
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How  often  do  you  tMuk  you  have  seen  Mr.  Miller  on  board  the  Alexandra  ? — It  might 
be  three  or  four  times. 

That  -was  while  she  was  in  course  of  building  in  the  yard? — Yes. 

When  he  came  did  he  stay  a  short  or  long  time  when  he  was  on  board  ? — Perhaps  he 
would  be  an  hour  or  half  an  hour. 

On  board  the  Alexandra  ?— To  and  fro. 

Did  you  ever  see  him  go  on  board  any  other  ship  when  he  was  there  ? — I  do  not  rec- 
ollect it. 

As  to  Mr.  Bulloch  and  Mr.  Hamilton,  when  they  came  to  the  yard,  how  did  they  get 
in  ? — Tlirough  the  yard  gate.  ■ 

Who  let  them  in? — ^Myself,  for  one. 

LoKD  Chief  Baeon.  You  mean  they  got  in  exactly  like  other  people  ? — Yes,  just  so. 

Qxieen's  Advocate.  Did  they  have  an  order,  or  did  they  come  in  like  anybody  else  ? — 
They  had  an  order  from  one  of  us. 

Was  that  the  order  usually  given  to  everybody,  or  was  it  a  particular  order  ?— No. 

What  was  it  ? — Generally  an  order  for  them  to  go  through,  that  is  all. 

Was  it  the  usual  or  was  it  a  particular  order  ? — Not  a  particular  order. 

Lord  Chiei'  Baron.  Had  the  order  anything  to  do  with  the  Alexandra  ? — Not  that 
I  am  aware  of. 

Was  it  merely  to  let  them  into  the  yard  ? — To  come  into  the  yard. 

The  Queen's  Advocate.  When  Mr.  Mann  came,  did  you  see  him  go  on  board  the 
Alexandra  in  company  with  Mr.  Bulloch  or  Mr.  Hamilton  at  any  time  ? — No. 

Cross-examiued  by  Mr.  Kaeslakb  : 

Let  us  understand  what  you  were  exactly ;  you  were  a  watchman,  were  not  you  ? — 
I  was. 

You  had  nothing  on  earth  to  do  with  building  ships? — ^No. 

I  believe  your  duty  was  to  stand  at  the  gate  ? — ^Yes. 

And  you  continued  that  duty  until  you  were  discharged? — ^Yes. 

When  did  Mr.  Miller  discharge  you  ? — I  do  not  know. 

You  have  not  the  least  notion  when  that  was  ? — ^No.  , 

That  you  swear  ? — Yes. 

You  are  sure  you  were  discharged  ? — ^Yes. 

You  tell  those  gentlemen  that  you  have  not  the  least  notion  when  ? — No. 

When,  not  why,  is  my  question  ? — On  the  Thursday,  perhaps  it  might  be. 

Last  Thursday,  was  it  ? — No. 

When  was  it  that  you  were  discharged  from  Messrs.  Miller's  ? — I  do  not  know. 

When  was  it  done  ? — ^When  I  was  leaving  the  office. 

How  long  ago  ? — That  makes  all  the  difiference ;  perhaps  six  weeks. 

After  you  left  them  what  did  you  do  ? — ^Nothing  at  all. 

And  you  have  been  doing  nothing  ever  since  ? — ^Yes,  I  have  done  something. 

What  have  you  been  doing  since  ? — ^Driving  a  car. 

Driving  a  cab,  is  it  ? — ^Yes. 

After  you  had  left  Messrs.  Miller's,  did  you  go  and  see  a  man  called  Barnes  ? — No. 

Did  you  see  him  ? — I  have  seen  him. 

Did  you  take  Barnes  down  to  Mr.  Maguire's  ? — I  did  not. 

Did  you  know  that  he  went  ? — No. 

That  you  swear? — Yes. 

You  do  ?— Yes. 

Did  you  take  him  to  Cousins's,  to  a  man  called  Cousins  ? — ^No. 

Did  you  see  him  there  ? — No. 

Do  you  know  Mr.  Maguire  ? — ^Yes. 

What  is  he  ? — ^He  is  a  detective. 

Did  you  see  Messrs.  Duncan,  Sqnarey  and  Company  ? — ^I  did  not  see  them. 

Did  you  go  to  the  office? — ^No,  not  that  I  am  aware  of. 

You  are  likely  to  know  if  you  did  go,  you  know? — Yes. 

Did  anybody  from  their  office  come  to  you  ? — Where  is  their  office  ? 

Never  mind  that.  Did  anybody  from  Messrs.  Duncan  and  Squarey's  office  come  to 
yon  ? — ^I  do  not  know  anything  about  it. 

How  long  after  you  had  been  at  Mr.  Miller's  did  yon  see  Maguire? — ^A  fortnight  or 
three  weeks,  perhaps. 

Mr.  MUler  has  a  considerable  shlp-buUding  yard,  has  he  not? — I  believe  so. 

You  are  not  prepared  to  swear  that,  are  you?— No. 

Although  you  were  there  many  months  ?— Yes. 

How  many  months  were  you  there  ? — Twelve  or  fifteen  months. 
"  A  good  many  people  came  to  the  yard  on  business  ? — Yes. 

A  great  many  in  the  course  of  the  day  ? — Yes ;  they  do. 

And  your  place  was  at  the  gate;  not  in  the  yard  among  the  ships,  was  it? — ^No. 

In  the  gate  ? — Generally. 

Yon  say  you  believe  that  Mr.  Bulloch  came  T— Yes. 


20  CLAIMS   AGAINST   GREAT   BRITAIN. 

"What  do  you  know  of  Mr.  BuUooh  ?  Did  you  ever  see  him  ?  How  do  you  know  it 
was  Mr.  Bulloch,  the  person  who  came  ? — He  is  a  little  man. 

How  do  you  know  that  it  is  Mr.  Bulloch  ? — I  do  not  know  that  it  is  he. 

It  is  easy  to  say  Mr.  BuUooh  came  there ;  how  do  you  know  it  was  Mr.  Hamilton 
came  ? — I  saw  him. 

,  How  do  you  know  him  ? — I  know  him  perfectly  well. 

How  do  you  know  him  ?■ — I  know  him. 

Did  you  ever  speak  to  him  in  your  life  ? — Yes. 

What  did  you  say  to  him  ? — I  do  not  know. 

You  let  him  through  the  gate  and  out  again,  did  you? — Yes. 

Is  that  what  you  know  of  him  ? — Yes. 

Is  that  all  you  know  of  him  ? — Not  exactly. 

Did  you  ever  speak  to  him  except  when  letting  him  through  the  gate  and  out  again  ? 
I  have  at  other  times. 

When  you  went  into  the  service  as  watchman,  had  you  been  in  the  police  force  ? —  I 
had. 

How  long  had  you  been  out  of  the  police  force  when  you  went  as  watchman  ? — I  can- 
not say. 

Have  you  got  the  least  notion  ? — ^No. 

Not  the  least?— No. 

Several  years  ? — No. 

Several  months  ? — Perhaps  eighteen  months,  as  near  as  I  can  state. 

Re-examined  by  Mr.  Attoknby  General  : 

You  mentioned  a  person  of  the  name  of  Bulloch ;  was  he  called  "  Bulloch"  in  your  hear- 
ing whenever  he  was  spoken  of? — I  cannot  say. 

Did  you  ever  hear  him  called  by  his  name  ?— I  do  not  know. 

Did  persons  give  any  name  when  they  entered  the  gate  at  your  master's  building- 
yard? — Yes.  i> 

Did  you  take  their  names  ? — Sometimes  they  might  and  sometimes  they  might  not. 

Sometimes  the  names  were  taken  ? — Yes,  some  of  them. 

While  you  held  your  place,  was  any  name  given  by  this  person  whose  name  you  say 
was  Bulloch  ? 

Mr.  Karslakb.    What  do  you  mean  by  that? 

Mr.  Attobney  General.    Given  by  Mr.  Bulloch  ? 

Witness.    No. 

Am  I  to  understand  that  Mr.  Bulloch  never  did  to  you  give  a  name  ? — ^No. 

Are  you  svire  that  he  came  with  Mr.  Hamilton  ? — I  have  seen  him  with  Mr.  Hamilton. 

Can  you  describe  the  sort  of  man  that  you  call  Mr._Bulloch ;  what  sort  of  man  was  he  ? — 
A  little  man,  with  dark  whiskers  and  beard. 

Lord  CnrEP  Baron.  A  little  man  with  short  whiskers,  is  that  what  you  said?— A 
little  man,  with  dark  whiskers. 

Mr.  Attorney  General.-  Was  he  dressed  in  any  particular  way  that  you  can  speak 
to  ? — I  do  not  know. 

You  cannot  speak  to  his  dress  ? — ^No. 

The  witness  withdrew. 

Mr.  WiLLLiM  Barnes  sworn ;  examined  by  Mr  Locke. 

Do  you  live  at  No.  7  LongviUe  street,  Toxteth  Park,  Liverpool  ? — Yes. 

Are  you  an  engineer  ? — An  engine-driver. 

When  did  you  go  into  Messrs.  MiUer's  employment  ?— It  is  turned  four  years  since 
first  I  went  into  their  employment. 

Into  their  ship-building  yard  at  Toxteth  Dock  ? — Yes. 

What  employment  had  you  there  ?— At  driving  Mr.  Miller's  engine. 

When  did  you  leave  them  ? — It  is  nearly  three  months  ago. 

For  what  reason  was  it  that  you  left  them  ?— I  committed  myself. 

In  what  way  did  you  commit  yourself  ?— I  got  a  sup  of  drink  and  went  awav  from 
my  work.  ' 

Do  you  recollect  a  steamship  called  the  Oreto  that  was  built  in  their  vard  ?— Yes 

Was  she  built  by  Messrs.  Miller  ?— Yes.  ^ 

How  long  ago  is  that?— I  think  it  would  be  about  sixteen  months  since  she  went 


Was  she  launched  about  sixteen  months  ago  ?-Yes,  1  think  so ;  I  am  not  exactly  sure. 
Do  you  recollect  two  gunboats  caUed  the  Penguin  and  the  Steady,  beine  bmlt  in 
your  yard  i — Yes.  ° 

Were  those  built  for  the  English  government  ? — Yes,  I  believe  so. 
Gunboats? — Yes;  they  were  called  gunboats. 
The  Penguin  and  the  Steady  ? — Yes. 

These  were  built  by  Messrs.  Miller  for  the  English  government  ? Yes. 

About  three  years  ago,  was  it? — Something  about  three  years  ago. 
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Used  you  frequently  to  go  over  tlie  boats  and  examine  them  ? — ^At  dinner  time  and 
breakfast  time  I  used  to  go  about  and  have  a  look  at  them ;  I  used  to  go  on  board  some- 
times. 

You  know  a  gunboat  I  suppose  from  a  bumboat ;  you  know  a  gunboat  when  you  see 
it?— Yes,  I  know  such  things ;  it  was  built  properly. 

You  know  that  the  Penguin  and  Steady  were  both  gunboats,  and  biiilt  as  gun- 
boats ? — ^Yes,  and  called  gunboats. 
Do  you  recollect  the  screw  steamer  called  the  Alexandra  being  built  there  ? — Yes. 

Did  you  frequently  go  over  her  whilst  she  was  building  ? — ^Yes,  at  dinner  time,  and 
breakfast  time,  and  that. 

What  is  she  Uket — She  is  like  the  other  gunboats,  only  smaller. 

Is  she  like  the  Oreto  ? — Yes,  she  is  like  her,  only  smaller. 

Like  the  Oreto,  the  Penguin,  and  the  Steady,  only  smaller  ? — ^Yes,  only  smaller. 

Do  you  recoUect  during  the  time  that  the  Alexandra  was  being  built  Captain  Tessier 
coming  to  your  yard? — ^Yes. 

Who  was  he  ? — I  believe  that  he  was  the  captain  of  the  Phantom. 

What  was  the  Phantom  ? — She  was  a  steel  boat. 

Was  she  both  steel  and  steam  ? — Yes. 

Where  was  the  Phantom  being  built  ? — In  Messrs.  Miller's  yard. 

Was  the  Alexandra  being  built  at  the  same  time  as  the  Phantom  ? — ^Yes. 

And  when  Captain  Tessier  came  what  did  he  do  ?  What  vessel  did  he  look  at  ? — 
He  merely  used  to  go  round  and  have  a  look ;  he  never  took  so  much  notice  of  the 
gunboat,  at  least  of  the  Alexandra,  as  he  did  of  the  Phantom. 

Did  he  take  notice  of  the  Alexandra  ? — ^Yes,  just  looking  round  her ;  I  never  saw  him 
give  any  instructions. 

You  never  saw  him  give  any  instructions  about  the  Alexandra? — No. 

Have  you  heard  him  give  instructions  about  the  Phantom? — No,  I  never  did. 

Which  were  the  vessels  he  went  to  look  at  when  he  came  into  the  yard  ? — Chiefly 
the  Phantom. 

Was  there  any  other  vessel  that  he  looked  at  ? — ^Yes,  the  Alexandra ;  he  used  chiefly 
to  go  round  and  have  a  look. 

Did  you  know  of  his  going  round  and  looking  at  other  vessels  besides  the  Phantom 
and  Alexandra  ? — ^Yes ;  he  used  to  go  round  and  look  at  them  all. 

Have  you  heard  bim  giving  directions  about  the  Phantom,  do  you  say,  or  not  ? — I 
am  not  certain. 

Do  you  know  Mr.  Speers  ? — ^Yes. 

Who  is  Mr.  Speers  ? — ^Mr.  Speers  is  Messrs.  Fawcett,  Preston,  &  Co.'s  overlooker. 

Do  you  know  him? — ^Yes. 

How  long  have  you  known  him  ? — Ever  since  I  first  went  to  work  for  Messrs.  Miller. 

Messrs.  Fawcett,  Preston  &  Co.,  are  engineers,  are  they  not? — Yes. 

When  Speers  came  to  your  yard,  what  used  he  to  do? — He  seldom  used  to  come  un- 
less they  were  boring  the  stem  posts  for  the  screw;  he  used  to  superintend  that. 

What  vessel  ? — In  both  the  Phantom  and  the  Alexandra. 

You  were  boring  out  the  stern  posts  of  the  Alexandra? — No,  I  was  not. 

The  men  were,  and  you  saw  them  doing  it  ? — ^Yes. 

What  were  they  boring  out  those  stem  posts  in  the  Alexandra  for  ? — For  the  screw 
shaft  to  work. 

Messrs.  Fawcett," Preston,  and  Company  furnished  the  machinery  too? — I  was  led 
to  understand  so. 

For  the  Alexandra  ? — Yes. 

Was  it  brought  from  their  place  ? — I  cannot  say  it  was. 

When  it  came  there  did  Mr.  Speers  superintend  it  ? — No,  he  used  only  to  superintend 
the  boring  out ;  it  was  Messrs.  Fawcett,  Preston,  and  Company's  men  that  were  there. 

In  the  Alexandra? — Yes,  and  the  Phantom. 

They  bored  out  those  vessels  ? — Yes. 

What  was  brought  there  to  be  put  into  the  Alexandra?— I  did  not  see  anything 
brought  there,  only  the  boilers. 

Who  brought  the  boilers  ?— I  cannot  say  who  brought  them. 

Where  were  they  put  on  board  the  Alexandra  ? — In  the  dock.  I  did  not  see  them 
put  on  board.    I  saw  them  after  they  were  in. 

In  the  Alexandra  ? — Yes. 

Where  was  it  that  you  saw  them  in  the  Alexandra  ? — In  Toxteth  Dock. 

Were  any  of  Messrs.  Fawcett  and  Preston's  people  there  then  ?— Yes ;  the  boiler 
makers. 

Some  of  the  boiler  makers  in  the  employ  of  Messrs.  Fawcett? — Yes. 

They  were  in  the  Alexandra,  then  ? — Yes. 

It  would  be  about  those  boilers  ? — Yes. 

Have  you  seen  Mr.  Speers  there  too  ? — Yes. 

Do  you  recollect  the  Alexandra  being  launched  ? — ^Yes. 

That  was  in  March  last,  was  it  ? — I  think  it  would  be  about  that  time. 
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Do  you  know  Mr.  Mann  ? — Yes ;  I  saw  him  in  tlie  yard. 

Who  is  Mr.  Maun  ? — A  tall  gentleman,  leanish,  rather  like  a  gentleman  I  see  on  the 
other  side  of  the  court. 
He  is  one  of  the  firm  of  Fawcett,  Preston,  and  Company  ? — ^Yea ;  I  believe  so. 

Cross-examined  by  Mr.  Meixish  : 

What  was  yonr  business  at  the  yard? — An  engine  driver. 

That  is,  you  keep  up  the  fires  of  the  engines,  is  it  not  ? — ^Yes ;  and  look  after  the 
engine. 

You  had  nothing  in  the  world  to  do  with  the  ship-building  ? — ^No. 

How  long  have  you  been  there  ? — ^About  four  years  altogether ;  better  than  four  years 
since  first  I  went. 

Had  you  been  there  aU  that  time,  or  had  you  been  away  occasionally  ? — ^No,  I  had 
been  away. 

You  left  them  three  months  ago,  I  think  you  say  ? — ^Yes,  about  three  months  ago. 

What  have  you  been  doing  since  you  left  I — I  have  been  driving  a  patent  steam  ham- 
mer since  that. 

Where  at  ? — ^At  Mr.  Ryder's,  the  ship-builder. 

Have  you  been  there  the  last  two  or  three  weeks ;  are  you  in  their  employ  now  ? — I 
work  for  Messrs.  Cato  and  Miller. 

You  are  in  their  employ  now,  are  you  ? — Yes,  I  was. 

Were  you  discharged  from  there  also  ? — ^No ;  I  had  to  come  away  from  there  to  attend 
this. 

How  long  ago  was  that  ? — It  will  be  a  fortnight  to-morrow,  I  think ;  a  fortnight  on 
Thursday ;  that  is  the  real  time. 

You  say  that  three  years  ago,  I  think,  some  gunboats  were  built  for  the  govern- 
ment ? — Yes. 

What  vessels  were  building  in  the  yard  at  the  time  that  the  Alexandra  was  bmlt? — 
There  was  one  called  the  Huddersfield. 

What  sort  of  vessel  is  that  ? — She  is  an  iron  boat. 

LOKD  Chief  Baeon.  How  many  vessels  were  in  course  of  building  in  the  yard  alto- 
gether ? — Four. 

Mr.  Meixish.  The  Huddersfield  ?— Yes ;  the  Huddersfield,  the  Alexandra,  and  the 
Phantom. 

I  think  you  say  that  Captain  Tessier  used  to  come  and  look  round  the  yard,  but 
principally  at  the  Phantom  ?— Principally  at  the  Phantom. 

What  sort  of  a  boat  is  the  Phantom  ? — She  is  a  steel  boat. 

Is  she  a  gunboat? — No ;  not  that  I  know  of.  , 

Is  she  a  merchant  vessel  ? — She  is  like  a  merchant  vessel. 

Re-examined  by  Mr.  Locke  : 

You  say  that  you  now  work  for  Messrs.  Cato  and  Miller  ? — ^Yes. 

Where  do  they  carry  on  their  business  ?— -At  the  side  of  the  Brunswick  Graving 
Dock.  ^ 

At  Liverpool  ? — ^Yes ;  at  Liverpool. 

You  are  stUl  in  their  employ  ? — No ;  I  had  to  leave. 

Had  you  to  leave  to  come  up  to  town  ? — ^Yes. 

When  you  get  away  from  the  business  which  brought  you  to  town,  are  you  going  to 
Liverpool  then  ? — I  suppose  so. 

And  going  into  their  employ  again  ?— I  think  so.    Perhaps  I  may. 

Perhaps  somebody  will  have  occupied  your  place? — Yes. 

The  witness  withdrew. 

Mr.  AxBXAiTOBK  Robinson  sworn,  and  examined  by  Mr.  Jones. 

I  believe  you  are  a  joiner,  living  in  Liverpool  ? — Yes. 

You  were  formerly  in  the  employ  of  Messrs.  Fawcett,  Preston  and  Company  ?— I 

How  long  since  is  it  that  you  have  left?— I  left  about  two  months  ago. 

Was  it  your  business  there  to  make  gun  carriages  ?— Yes ;  that  was  my  employment 

Lord  Chief  Bakon.  What  is  the  name  of  your  employers  ?— Messrs.  Fawcett  Pres- 
ton, and  Company.  ' 

Mr.  Jones.  Was  it  your  business  to  make  gun  carriages  ?— Sometimes. 

Do  you  remember  in  particular  making  gun  carriages,  or  helping  to  make  gun  car- 
nages, for  three  guns  m  particular  ? — Yes. 

What  were  the  guns  that  you  were  making  gun  carriages  for  ? — Pivot  guns. 

How  many,  I  mean? — Three. 

Was  there  one  large  gun? — I  believe  there  was. 

And  two  other  smaller  guns  ? — Yes. 

There  was  also  helping  to  make  these  gun  carriages,  I  believe,  a  man  named  Joseph 
Carter,  was  there  not  ?— Yes.    I  knew  a  workman  by  that  name. 
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How  long  were  you  employed  in  making  these  gun  carriages  ? — I  was  variously  em- 
ployed— not  constantly. 

While  you  were  so  employed,  did  Mr.  Hamilton  come  to  the  premises? — I  have  seen 
him  at  times,  several  gentlemen 

I  was  just  asking  at  present  about  Mr.  Hamilton;  did  he  come  in  company  with  any- 
body else ;  wiU  you  tell  me  ? — I  have  seen  a  gentleman  called  Mr.  Hamilton. 

Did  he  come  there  while  you  were  making  these  gun  carriages  ? — Yes. 

Did  he  inspect  the  making  of  the  gun  carriages? — Merely  looking  at  them. 

Do  you  know  the  boat  Alexandra? — Yes. 

Have  you  done  any  work  upon  that  boat  while  she  was  in  Messrs.  Miller's  yard  ? — 
Very  little. 

What  was  it  that  you  did  ? — I  was  about  an  hour  sometimes  in  fixing  a  frame  for  the 
pitch  of  the  propeller  shaft. 

By  whose  direction  did  you  do  that  ? — By  our  foreman's. 

Whose  foreman  was  it  that  gave  you  that  direction? — Messrs.  Fawoett  and  Preston's. 

Lord  Chief  Baron.  He  says  our  foreman ;  that  would,  of  course,  be  the  foreman  of 
the  person  by  whom  he  was  employed. 

Cross-examined  by  Sir  Hugh  CAiEisrs  : 

Messrs.  Fawcett,  Preston  .and  Company'  are  very  extensive  engineers,  are  .they 
not ! — Yes. 

They  make  a  great  many  steam  engines,  do  they  not  ? — Yes. 

For  steam  vessels  ? — ^Yes. 

They  make  a  great  many  guns,  do  they  not  ? — Sometimes. 

A  good  many  in  a  year  ? — Yes. 

And  have  done  so  for  many  years,  do  you  not  know  ? — Yes. 

How  long  have  you  been  with  them  ? — I  was  twenty-two  months. 

And,  I  suppose,  you  saw  a  good  many  guns  made  in  that  time  ? — Yes. 

And  gun  carriages  ? — Yes. 

Why  did  you  leave  those  with  whom  you  had  been  living  for  this  time  ?  What  was 
the  reason  t — To  suit  myself  better. 

You  struck  for  higher  wages,  did  you? — ^No ;  we  did  not  strike. 

You  yourself  struck  ? — ^Yes ;  it  was  to  suit  ourselves  better. 

You  wanted  higher  wages,  and  you  did  not  get  them,  and  you  were  discharged  ? — ^No  ; 
we  did  not.     We  were  not  discharged ;  we  went  without  being  discharged. 

There  were  a  good  many  visitors,  were  there  not,  in  the  habit  of  going  to  Messrs. 
Fawoett's  works  to  see  what  was  done  there  ? — Yes. 

The  witness  withdrew. 

Mr.  Joseph  Caeter  sworn,  and  examined  by  Mr.  Attorney  Generai,  : 

Are  you  a  joiner,  living  at  Liverpool  ? — ^Yes. 

Were  you  in  the  service  of  Messrs.  Fawcett,  Preston  and  Company  of  that  town  for 
some  time  ? — Yes. 

How  long  ? — Seven  or  eight  or  nine  months. 

Are  yon  out  of  their  service  now  ? — Yes. 

When  did  you  leave  their  service  ? — It  would,  be  three  or  four  months  ago. 

How  came  you  to  leave  their  service  ? — For  an  advance  of  wages. 

You  wanted  more  wages  and  they  would  not  give  it  ? — ^Yes. 

For  some  time  before  you  left,  in  April  last,  were  your  masters,  Messrs.  Fawcett, 
Preston  and  Company,  making  machinery  for  a  propeller  boat  ? — Yes. 

Was  the  boat  for  which  the  machinery  was  being  prepared  known  in  your  workshop 
by  a  number  ? — Yes. 

What  was  the  number?— 2,209. 

Have  you  been  on  board  the  Alexandra  since  she  was  seized  ?— Yes. 

You  have  seen  her  in  the  Toxteth  dock? — Yes. 

Is  that  the  same  vessel  that  was  called  2,209  ? — ^Yes. 

While  you  were  engaged  in  the  preparation  of  the  machinery  in  Messrs.  Fawcett, 
Preston  and  Company's  shop  was  the  vessel  spoken  of  or  described  by  any  other  name 
except  2,209  ? 

Sir  Hugh  Cairns.  I  think  my  learned  friend  must  put  the  question  in  another  form ; 
I  do  not  know  to  what  statement  he  refers. 

M)?t  Attorney  General.  I  will  state  why  I  put  the  question.  I  do  not  wish  to  argue 
the  point  which  has  been  decided.  I  understood  your  lordship  to  say  that  the  answer 
to  the  question  which  we  proposed  could  not  be  insisted  upon,  partly  on  the  ground 
that  it  was  not  connected  with  the  actual  construction  or  works  upon  the  vessel.  I 
am  now  asking  whether,  in  the  course  of  the  actual  construction  of  the  machinery  in 
the  workshops  of  the  claimants,  the  defendants,  as  they  have  been  called,  such  a  par- 
ticular term  and  description  were  used  ;  it  stands  upon  somewhat  of  a  different  footing 
from  the  former  question  in  that  respect. 

Lord  Chief  Baron.  Whether  he  ever  heard  it  spoken  of  other  than  as  the  No.  2,209. 
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Mr.  Attoknby  General.  Yes,  in  the  workshop  of  Messrs.  Fawcett,  Preston  and  Co. 
where  the  work  was  going  on  in  the  machinery. 

Lord  Chief  Baeon.  "  There  was  work  doing,  aa  I  understand ;  there  was  work  doing 
for  the  vessel  which  was  numbered  2,209.  I  went  on  board  the  Alexandra,  and  I 
found  on  board  the  Alexandra  the  articles  which  had  been  made  for  No.  2,209 ;"  that  is 
all. 

Mr.  Attokstby  General.  He  states  that  the  Alexandra  was  the  same. 

Mr.  Karslake.  Yes ;  we  have  passed  that. 

Mr.  Attorney  General.  He  has  stated  that  the  Alexandra,  as  it  is  now  called,  was 
the  same  vessel  that  was  called  in  the  workshop  2,209. 

Lord  Chief  Baron.  Yon  say  they  were  making  the  machinery  that  you  made  ? — No, 
I  did  not  make  any  of  it. 

That  was  made  in  your  works ;  did  you  see  it  on  board  the  Alexandra  ? — Yes. 

Sir  Hugh  Cairns.  There  is  no  objection  to  that  at  all ;  we  wiU  consider  the  weight 
of  it  afterward.  That  question  was  put  and  answered  without  an  objection  on  our 
part ;  but  my  learned  friend,  as  I  understand,  now  puts  this  question  to  ask  the  wit- 
ness whether  the  Alexandra,  or  the  vessel  for  which  this  machinery  was  ma;de,  was 
generally  spoken  of  in  some  particular  way  in  the  workshop. 

Mr.  Attorney  General.  As  2,209  ? 

Sir  Hugh  Cairns.  I  understood  it ;  or  by  any  other  description. 

Mr.  Attorney  General.  That  was  the  question  I  put. 

Lord  Chief  Baron.  I  think  if  the  object  of  it  is  to  show  that  anybody  had  used  any 
expression  or  uttered  a  single  syllable  the  effect  of  which  would  be  to  give  a  character 
to  the  vessel  tending  to  advance  the  present  information,  I  do  not  think  it  would  be 
admissible. 

Mr.  Attorney  General.  I  hope  your  lordship  understands  that  I  put  the  question 
with  reference  to  what  was  said  in  the  workshop  of  the  claimants. 

Lord  Chief  Baron.  I  will  go  as  far  as  this:  if  even  among  the  people  who  were  work- 
ing, the  vessel  had  acquired  a  nickname  that  nobody  could  mistake,  that  I  do  not  think 
would  be  admissible. 

Mr.  Attorney  General.  I  wiUput  a  question  to  which  I  think  there  will  not  be  any 
objection  at  all.  (To  the  witness.)  Do  you  know  the  gentlemen  who  compose  the  firm 
of  Messrs.  Fawoett,  Preston  and  Company? — Some  of  them. 

I  will  give  you  the  names ;  tell  me  if  you  know  them  ? — Yes. 

Do  you  know  Mr.  Preston? — Yes.  • 

Do  you  know  Mr.  Willink  ? — Yes. 

Do  you  know  Mr.  David  Wilson  Thomas  ? — Yes. 

Do  you  know  Mr.  William  Thompson  Mann  ? — Yes. 

Mr.  Attorney  General.  Those  are  the  names  on  the  record. 

Lord  Chief  Baron.  You  know  them  all  ? — Yes. 

Then  I  may  take  it,  "  I  know  all  the  defendants." 

Mr.  Attorney  General.  (To  the  toitness.)  Did  you  hear  this  vessel  spoken  of  by  any 
one  of  those  gentlemen,  or  in  the  presence  of  any  one  of  those  gentlemen,  by  any  de- 
scription except  No.  2,209? — No. 

While  the  machinery  was  being  prepared  were  you  frequently  at  work  in  your  busi- 
ness of  a  carpenter  in  the  erecting  shop? — Sometimes. 

Is  that  the  shop  where  the  machinery  is  prepared  and  fitted  for  the  vessel  ? — Yes. 

While  you  were  there  did  you  ever  see  a  gentleman  of  the  name  of  Hamilton  ? — Yes ; 
I  have  seen  him  there. 

Did  you  see  him  there  frequently  or  seldom  ? — I  have  seen  him  there  pretty  often. 

When  he  was  there  did  you  see  whether  he  paid  attention  or  did  not  pay  attention  to 
the  machinery? — I  could  not  say  that  he  did  particularly  to  any  branch  of  it.  I  could 
not  see  that  he  did  to  that  branch  of  the  machinery  more  than  to  another. 

Besides  that  machinery  which  was  being  prepared  for  the  No.  2,209,  was  other  ma- 
chinery for  vessels  being  prepared  in  the  same  room  at  the  same  time  ? — Yes. 

Do  you  remember  while  the  machinery  was  in  progress  for  the  Alexandra  whether 
any  gun  or  guns  were  prepared  ?— Yes ;  they  were  preparing  some  at  the  same  time  as 
she  was  in  the  building. 

I  think  you  said  some  carriages  just  now  ? — Some  carriages  and  guns  were  prepared 
at  the  same  time. 

At  the  same  time  that  the  machinery  was  being  prepared,  as  I  understand  you  ? Yes. 

Was  it  any  part  of  your  business,  and  were  you  employed  with  regard  to  th^gun 
carriages,  and  the  slides  for  those  guns  ? — I  was  working  at  them. 

You  were  working  at  the  gun  carriages  and  slides  ? — Yes.  * 

You  say  that  2,209  was  the  number  by  which  the  vessel  was  called  ? — ^Yes. 

Was  there  any  number  connected  with  the  guns  ? — Yes,  each  gun  had  a  separate  ntun- 
ber. 

Lord  Chief  Baron.  Not  2,209  ?— -No. 

Mr.  Attorney  General.  How  many  guns  were  there  that  you  are  speaking  of? 

Three. 
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One  large  gon,  was  it  ? — ^Yes. 

And  two  small  guns  ? — ^Yes. 

Were  the  small  guns  rifled  or  not  ? — Klfled. 

You  say  each,  had  its  number  ? — Yes. 

Was  there  a  number  on  the  gun  carriages,  and  slides  for  the  large  guns  ? — There 
would  be  the  same  number  as  the  guns ;  they  would  all  go  by  the  same  number ;  each 
would  go  by  its  own  number. 

Do  you  remember  whether  there  was  a  number  upon  the  gun  carriages  and  slides, 
fitted  for  the  large  guns  ? — ^The  same  number  upon  the  carriages  as  upon  the  guns. 

What  was  that  number? — That  I  will  not  say ;  I  will  not  be  positive  of  the  number. 

Lord  Chief  Bakok.  The  number  on  the  gun  carriage  was  the  same  as  on  the  gun? — 
Yes,  exactly. 

Mr.  ATTomsrEY  General.  Do  you  remember  any  of  the  numbers  or  not  ? — As  far  as 
opinion  went.    I  would  not  swear  to  the  number. 

To  the  best  of  your  recollection  ? — I  think  2,205  and  2,204  were  the  numbers  of  the 
small  guns;  of  the  large  one  I  would  not  say. 

Have  you  any  recollection  at  all  about  the  number  of  the  large  guns  ?— No. 

One  way  or  the  other? — ^No. 

As  to  the  manufacture  of  the  guns  and  gun  carriages,  I  think  you  said  it  was  going 
on  at  the  same  time  as  that  of  the  machinery  ? — Yes. 

The  whole  was  treated  as  one  job  ? 

Sir  Hugh  Cairns.  He  has  not  said  so. 

Mr.  Attorney  General.  Was  it  so  or  not  ? — No. 

Were  they,  as  far  as  you  could  see,  manufactured  for  use  in  the  same  vessel  as  the  ma- 
chinery or  not  ? — That  I  could  not  say ;  they  might  be,  or  they  might  not  be. 

Sir  Hugh  Cairns. — I  object  to  that. 

Mr.  Attorney  General.  Can  you  tell  us  as  a  workman. 

Lord  Chief  Baron.  He  says  he  cannot. 

Mr.  Attorney  General.  Did  you  see  the  Alexandra  after  the  seizure,  or  after  she 
had  been  launched  ? — Yes.  I  have  seen  her  after  she  was  seized,  and  after  she  was 
launched  both. 

You  have  seen  her  after  she  was  seized  ? — Yes. 

Can  you  tell  us  about  how  high  the  larger  gun,  whatever  its  number  may  have  been, 
would  stand?— The  height  of  the  gun  ? 

Yes,  on  the  gun  carriage  ? — It  would  stand  about  four  feet. 

And  the  smaller  ones  ? — About  three,  I  think. 

You  told  us  that  you  knew  Mr.  Sillem,  one  of  the  partners  ? — Yes. 

Was  he  frequently  in  the  shop  of  his  own  firm  at  the  time  when  this  machinery  and 
the  guns  were  going  forward  ? — Yes. 

Did  you  notice  whether  he  did  or  did  not  pay  any  particular  attention  to  the  guns  ? — 
They  were  generally  there ;  he  was  the  principal  partner  in  that  line. 

That  is  his  line?— Yes. 

Have  you  seen  from  time  to  time  Mr.  Hamilton  with  Mr.  Sillem  in  the  shop  ? — Yes. 

I  mean  at  this  time  when  the  machinery  and  the  guns  were  in  preparation  ? — ^Yes. 

Have  you  at  any  time  or  times  heard  Mr.  Sillem  speak  of  alterations,  either  in  the 
screws  of  the  gun  carriages  or  other  matters  connected  with  the  guns  in  Mr.  Hamil- 
ton's presence  ? — I  have  heard  him  make  the  remark  that  he  could  make  improvements 
in  the  compressor  screws. 

You  have  heard  Mr.  Sillem  say  that  to  Mr.  Hamilton  ? — ^Yes. 

That  he  could  make  improvements  in  the  compressor  screws  ? — That  he  had  done  so. 

What  did  Mr.  Hamilton  say  upon  that  ? — He  thought  it  was  a  great  improvement 
upon  the  old  original  one. 

He  said  that  ?— Yes. 

Lord  Chief  Baron.  In  the  lock? — No;  the  compressor  screws. 

Mr.  Attorney  General.  You  told  us  the  small  guns  were  rifled  ? — Yes. 

Do  you  remember  about  what  time  it  was  that  the  casting  of  the  guns  for  the  car- 
riages was  going  on  ? — It  was  all  going  on  together. 

At  the  same  time  that  the  rifling  of  the  small  guns  was  going  forward  ? — Yes. 

As  to  the  rammer  and  sponges  for  the  guns,  were  those  made  in  the  same  shop  ? — ^No. 

In  the  pattern  shop  ? — Yes. 

That  is  another  place,  is  it  ? — ^Yes. 

Were  those  gun  carriages  of  a  conaimon  or  of  an  unusual  kind  ? — They  were  good 
ones. 

Were  they  of  an  ordinary  description,  or  were  they  rather  difficult  to  construct  ? — 
Rather  difficult,  I  should  say. 

Not  of  a  very  ordinary  or  common  description  ? — No. 

Do  you  remember  what  they  were  made  of? — ^English  elm.  " 

And  of  what  were  the  slides  made  ? — Teak  wood. 

Did  you  happen  to  know  where  the  teak  wood  for  the  slides  was  obtained  ? — Yes. 

Where  ?— At  Mr.  Miller's. 
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AtMr.  Miller's  yard?— Yes.  •  .^     -.   ■  ,,  ^      ,,      t 

Did  you  see  the  gun  carriages  finished  ?— No,  they  were  not  quite  hnistied  wnen  x 
left 

Had  they,  or  had  they  not,  been  nearly  finished  for  some  time  hefore  you  left  ?— Yes. 

For  how  long  a  time  had  they  been  nearly  finished  ?— I  should  say  about  three  months 
they  had  been  nearly  finished.  '  ^  ,,      „,         ,-,4.oh.tt 

Do  you  remember  being  employed  about  a  vessel  called  the  Orato  or  Oreto? — JNo,  l 
never  was  employed  on  her.  ,       ,,  „     ,  j. 

Or  upon  the  guns  of  that  ship  ?— I  cannot  teU  whether  they  were  for  her  or  not. 

However,  do  you  know  anything  about  guns  for  a  ship,  or  about  a  ship  of  that 
name  ?— They  were  supposed  to  be  for  her ;  that  is  all. 

What  do  you  mean  by  "  supposed  ?  "—It  was  the  opinion  of  the  men  m  the  yard. 

What  are  you  spealdng  of  ?— I  could  not  say  they  were  for  her. 

Do  you  mean  guns  ?— Guns,  and  carriages,  and  slides. 

You  know  nothing  except  the  talk  of  men  in  the  yard;  is  that  so  ?— Yes. 

Was  there  a  gentleman  of  the  name  of  Smith  in  the  employment  of  your  masters  as 
a  draughtsman  ? — ^Yes. 

Do  you  remember  hearing  Mr.  Sillem  say  anything  to  Mr.  Smith  about  the  drawing, 
or  about  a  drawing  which  he  produced  of  a  large  carriage  for  a  gun?— Not  to  Mr. 
Smith ;  he  did  to  Mr.  Howarth. 

Was  he  a  draughtsman  ? — ^Yes. 

What  was  it  that  he  said  to  Mr.  Howarth  ?— It  was  altered ;  the  carriage  was  to  be 
raised  about  eleven  inches  higher  than.it  formerly  was. 

Some  gun  carriage  was  raised  eleven  inches  higher  than  it  had  been  ? — ^Yes. 

Was  it  about  that  that  Mr.  Sillem  spoke  to  Mr.  Howarth  ?— Yes. 

What  did  he  say  about  it  ?— He  only  said  that  it  would  have  to  be  altered ;  he  took 
the  drawing  away  and  altered  it,  and  then  he  wrote  again  for  the  drawing ;  he  took 
the  drawing  away  from  the  shop  and  sent  it  back  to  us  to  be  according  to  the  new 
drawing,  ^riiich  was  eleven  inches  higher. 

Was  it  before  it  was  made  eleven  inches  higher  or  after  that  there  was  this  conver- 
sation between  Mr.  Sillem  and  Mr.  Howarth ;  before  the  gun  carriage  had  been  raised 
eleven  inches  ? — Before. 

Mr.  Sillem  said  it  would  have  to  be  altered  and  raised  ? — ^Yes. 

Did  I  understand  you  that  he  said  anything  about  the  drawing? — ^Mr.  Howarth  took 
the  drawing  away. 

Mr.  Sillem  showed  Mr.  Howarth  the  drawing  ? — ^Yes. 

Of  the  gUn  carriage  as  it  would  be  when  raised  ? — Yes  ;  it  had  to  be  raised. 

Mr.  Howarth  took  the  drawing  and  went  away  ?— Yes. 

Did  Mr.  Sillem  teU  Mr.  Howarth  why  it  was  that  the  gun  carriage  would  have  to  be 
raised  ? — No,  I  cannot  say  that  he  said  anything  about  it. 

Did  you  hear  him  or  not  ? — I  did  not  hear  him  say  anything  about  it. 

Did  you  hear  the  name  of  any  vess^  mentioned  at  the  time  for  which  the  gun  car- 
riage was  intended  in  the  conversation  between  Mr.  Sillem  and  Mr.  Howarth  ? — Not  in 
that  conversation ;  I  have  not. 

Or  at  any  time  when  Mr.  SUlem  or  any  of  the  other  partners  were  present  ? — ^No. 

One  word  more  about  the  gun-carriages  which  you  were  making  while  the  machinery 
for  the  Alexandra  was  being  prepared ;  were  those  made  from  drawings  ? — ^Yes. 

Lord  Chief  Bakon.  All  gun-carriages  are  made  from  drawings,  are  they  not  ? — ^Yes  ; 
everything  is  made  from  drawings  there. 

Mr.  Attornby  Gembkal.  According  to  the  custom  of  the  business  in  which  you  are 
engaged,  do  drawings  for  gun-carriages  and  the  like  bear  the  number  of  the  thing  that 
is  to  be  made  from  them? — Yes ;  they  bear  the  number  of  the  job. 

Of  the  job,  whatever  it  is  ? — Yes. 

When  you  had  made  those  gun-carriages  from  the  drawings,  did  you  leave  the  draw- 
ings with  your  masters  ? — I  left  them  in  the  shop  ;  they  were  there  when  I  left. 

Mr.  Attorney  General  (to  Sir  Hugh  Cairns.)  Will  you  produce  the  drawings  of 
those  gun-carriages ;  you  have  got  the  notice  to  produce  them ;  of  the  gun-carriages 
made  by  the  witness  at  the  time  when  the  machinery  was  in  preparation ;  there  were 
gun-carriages  for  three  guns,  a  large  gun  and  two  small  ones. 

SiE  Hugh  Cairns.  We  do  not  produce  anything. 

Cross-examined  by  Mr.  Karslake  : 
Can  you  tell  me  when  you  left  ? — Three  or  four  months  since. 

I  have  a  very  few  questions  to  ask  you  about  these  gentlemen  by  whom  you  were 
employed.  They  carry  on  business  as  engineers  and  founders  on  a  very  large  scale,  do 
they  not  1 — Yes. 

■  I  believe  they  have  eight  hundred  or  nine  hundred  workmen  employed  at  a  time  on 
their  premises? — ^I  dare  say,  if  you  take  both  yards  into  consideration,  there  would  be 
more  than  that. 
I  believe  they  make  aU  sorts  of  machinery  ? — Yes. 
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Eice  mUls,  cotton  presses,  and  other  things? — Yes ;  all  sorts. 

And  the  hands  generally  are  pretty  fall  of  work  ? — ^Always  very  busy  since  I  have 
been  there. 

I  suppose  your  work  as  a  joiner  was  carried  on  under  one  particular  roof,  was  it 
not?— Yes. 

And  the  machinery  was  put  in  another  place  ? — Yes. 

And  was  there  one  place  where  guns  were  bored  ? — They  were  bored  in  one  place. 

And  they  are  constantly  boring  guns,  are  they  not  ?  It  is  a  part  of  their  business  to 
bore  guns  ? — ^Yes. 

And  if  you  go  into  the  yard,  you  generally  find  a  quantity  of  guns  which  are  there 
ready  for  sale  ? — O,  any  sort  you  like. 

How  long  had  you  been  in  their  employment  befbre  you  left  on  this  occasion  ? — 
About  a  year  and  eight  months. 

Now  you  said  that  the  teak  on  which  you  worked  came  from  Messrs.  Miller's  yard  ? — 
Yes. 

They  are  dealers  in  timber,  are  they  not  ? — Yes. 

Teak  is  the  best  wood  for  making  slides,  is  it  not  ? — I  do  not  know;. 

It  is  as  good  as  any  ? — I  suppose  it  is  as  good  as  any. 

It  is  commonly  employed  for  making  slides  of  guns  ? — I  cannot  say;  I  never  made 
any  slides  before  I  went  there. 

That  is  a  very  fair  answer.    English  elm  is  used  for  the  carriages,  is  it  not  ? — Yes. 

I  suppose  you  had  never  made  a  carriage  before  you  went  there,  had  you  ? — ^Yes,  I 
had. 

You  have  made  some  there  and  some  before  ? — I  have  made  many  there. 

Now  you  have  been  asked  about  this  number,  as  if  there  was  something  mysterious 
in  it.  All  work  in  your  workshops  goes  by  a  number,  does  it  not  ? — Yes ;  everything 
goes  by  a  number,  according  to  the  job  that  it  is  for. 

Then  you  know  what  it  is  for  by  the  number  ? — Yes. 

And  I  suppose  whenever  you  make  a  gun-carriage  there  is  a  drawing  for  the  gun- 
carriage  ? — Yes. 

That  is  the  usual  practice  ? — ^Yes. 

Ee-examLued  by  the  Solicitok  GBNBKix :  / 

What  jobs  were  these  guns  for? 

Sir  Hugh  Caikns.  I  object  to  that  question.  There  was  no  cross-examination  on 
that. 

The  Solicitor  General.  I  understand  my  friend  declines  to  produce  the  drawings, 
although  we  have  called  on  them  to  do  so. 

Sir  Hugh  Cairns.  We  have  no  notice  to  produce,  which  wa  answer. 

The  Solicitor  General.  The  notice  to  produce  has  been  served  on  yon. 

Sir  Hugh  Cairns.  We  have  a  notice  to  produce  the  gun  drawings  for  the  ship  Alex- 
andra; but  that  is  all. 

The  Solicitor  Generat.  At  the  time  when  these  guns  were  being  made,  were  there 
any  other  gun-carriages  and  slides  being  made  ? — Not  at  the  same  time. 

Then  do  I  understand  that  you  do  not  know  what  these  guns  were  for  ? 

Mr.  Karslakb.  I  object  to  that.    We  have  not  asked  him  a  word  about  it. 

Sir  Hugh  Cairns.  It  was  not  cross-examined  upon. 

Mr.  Benjamin  Hodgson  sworn  and  examined  by  the  Solicitor  General  : 

Axe  you  a  warehouseman? — ^Yes. 

Where  are  you  employed  now  ? — In  the  Wapping  Dock  warehouse  at  Liverpool. 

Were  you  for  any  length  of  time  in  the  service  of  Fawcett,  Preston  &  Co.  ? — ^About  a 
year  and  eight  months. 

In  what  department  of  their  works  were  you  ? — When  I  first  was  there  I  was  put  in 
the  yard  as  a  laborer,  and  after  I  had  been  there  a  short  time  I  was  put  in  the  packing 
room. 

Were  you  in  the  packing  room  in  the  earlier  part  of  this  year  ? — ^Yes. 

And  some  time  before? — Yes. 

When  did  you  leave  the  service  of  Fawcett,  Preston,  and  Company  ? — ^About  the  same 
week  as  Carter  left. 

Some  time  before  you  left,  were  Fawcett  and  Company  making  any  machinery  for 
any  particular  ships  ? — ^Yes. 

What  ships  ? — The  Alexandra  and  the  Phantom. 

Were  they  making  guns  ? 

Sir  Hugh  Cairns.  Were  you  engaged  about  the  machinery  ? — ^No ;  but  it  aU  had  to 
come  to  the  packing  room  before  it  went  out  of  the  yard,  or  was  sent  there. 

The  Solicitor  Gbnerai,.  Besides  machinery,  were  they  making  guns  ? — ^Yes. 

And  gun  carriages  ? — ^Yes. 

And  shot  ?— Shot. 

And  shell  ?— Yes. 
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Do  you  know  for  what  vessel  they  were  made  ? 

Sm  Hugh  Cairns.  I  object  to  that.  It  does  not  appear  that  they  were  made  for  any 
vessel  at  all. 

The  Solicitor  General.  Do  you  know  for  what  purpose  ? 

Mr.  Mbllish.  Did  you  hear  from  the  defendants  for  what  purpose  ? — ought  to  be  the 
question.    How  could  he  know  for  what  purpose  ? 

Lord  Chief  Baron  Pollock.  AU  he  ought  to  answer  is,  "I  do  know."  Then 
whether  he  knows  it  from  any  source  is  for  further  consideration. 

Do  you  or  not  Icnow  for  what  purpose  those  things  were  made  ? 

Sir  Hugh  Cairns.  Do  not  answer  as  to  vessels,  but  simply  say  yes  or  no.  Do  you 
know  it  ? 

Lord  Chief  Baron  Pollock.  Do  you  know  the  fact? — No.  You  were  speaking 
about  shot  and  shell.    I  don't  know  what  they  were  for. 

The  Solicitor  General.  No ;  I  am  speaking  about  guns  and  gun  carriages. — The 
guns  and  gun  carriages  were  supposed  to  be  for  the  Alexandra. 

What  ground  have  you  for  that  belief? 

Sir  Hugh  Cairns.  No,  no,  that  will  not  do ;  he  says  they  were  supposed  to  be ;  not 
that  he  believed  anything. 

The  Solicitor  General.  I  will  put  the  question  in  another  way. 

Lord  Chief  Bakon  Pollock.  In  stating  his  grounds  for  that  belief,  he  may  state  so 
many  things  that  are  not  evidence  that  it  would  be  very  dangerous  to  admit  his  an- 
swer.   "  Do  you  know  it  ?  "  should  be  the  first  question. 

Mr.  Mellish.  Unless  he  was  told  by  the  defendant,  how  could  he  know  it  ? 

The  Solicitor  General.  We  will  put  the  question  in  a  different  way. 

Sir  Hugh  Cairns.  Do  not  let  him  answer  the  question  until  we  hear  it. 

The  Solicitor  General.  Was  it  your  duty  to  go  where  the  work  was  about  to  be 
packed ;  was  it  your  duty  to  go  to  the  shops  to  see  how  far  it  was  advanced  ? — I  was 
sent  over;  either  I  or  Mr.  Bradshaw  went. 

Who  was  in  the  habit  of  sending  you  over  for  that  purpose  ? — Mr.  Bradshaw,  who 
is  in  the  packing  room  along  with  me. 

He  was  employed  with  you  ? — ^Yes ;  he  was  employed  in  the  packing  room. 

You  said  you  or  Mr.  Bradshaw  went,  or  were  sent  over  ?— Yes. 

Who  sent  you  over? — Mr.  Bradshaw  would  send  me  or  go  himself. 

When  you  were  sent,  were  you  directed  as  to  what  you  were  to  inquire  for  ? — For 
such  a  number — 2,209. 

You  were  to  inquire  for  2,209  ? — Yes. 

For  what  things  were  you  to  inquire  identified  by  that  number  ? — ^Everything  be- 
longing to  the  machinery. 

Were  you  to  inquire  for  any  guns  as  identified  by  that  number  ? 

Sir  Hugh  Cairns.  No,  no,  really  that  will  not  do ;  what  a  complex  question. 

The  Solicitor  General.  Were  you  ever  sent  to  inquire  for  guns  ? — ^No. 

Were  you  ever  sent  to  inquire  for  gun  carriages  ? — No. 

Sir  Hugh  Cairns.  Do  not  answer  so  quickly.  My  friend  must  not  put  his  questions 
80  rapidly.    We  have  no  time  to  object  to  them. 

Lord  Chief  Babon  Pollock.  Your  interposition,  so  far,  is  too  late,  but  it  turns  out 
to  be  unnecessary,  for  the  witness  says,  I  never  was  sent  for  guns  or  gun  carriages. 

Sib  Hugh  Cairns.  I  beg  my  friend  to  put  his  questions  a  little  slower,  and  let  us 
have  an  opportunity  of  objecting  to  them  if  there  tje  any  necessity  to  do  so.  There  is 
no  objection  to  the  answer,  as  it  happens. 

The  Solicitor  General.  Were  you  sent  for  machinery  for  that  number  ? — ^Yes. 

And  for  clenches  and  bolts  ? — Yes. 

You  had  to  pack  them  ? — I  took  them  up  myself. 

Did  you  take  them  to  the  ship  ? — Yes. 

And  you  know  that  they  were  for  that  ship  by  that  number  ? — ^Yes. 

Did  you  ever  hear  that  ship  spoken  of  by  any  one  of  the  partner  in  the  office  ?— No ; 
not  by  any  one  in  the  office. 

Did  you  ever  hear  any  one  else  speak  of  it  ? — I  heard  Mr.  Speers  say 

Sir  Hugh  Cairns.  No,  no  ;  that  will  not  do. 

The  Solicitor  General.  What  is  Mr.  Speers  ? — He  is  the  manager. 

The  manager  of  Fawcett,  Preston  and  Company's  business  ? — ^Yes. 

What  did  you  hear  of  him  ? 

Sib  Hugh  Cairns.  I  object  to  that.    Just  let  us  hear  the  question. 

The  Solicitor  General.  Did  Speers  give  you  any  orders  for  any  of  those  things  ? 

Lord  Chief  Babon.  The  better  way  is  to  turn  your  attention  from  the  witness,  and 
direct  your  question  to  me  when  it  is  objected  to. 

The  Solicitor  General.  My  question  is  this,  my  lord:  Did  Mr.  Speers,  who  is  stated 
to  be  the  manager  or  foreman  of  Fawcett,  Preston  &  Co.'s  works,  give  the  witness  any 
orders  with  respect  to  those  things  ? 

Sir  Hugh  Caiens.  What  things  ? 

The  Solicitok  General.  Maohiaery,  clenches,  and  bolts. 
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Sir  Hugh  Caiens.  I  have  no  objection  to  the  question,  then,  if  that  is  aU. 

The  Solicitor  General.  Did  he  give  you  any  orders  ? — Yes. 

What  were  the  orders  ? — ^To  see  if  the  things  were  ready,  and  to  take  them  if  they 
were  ready,  as  the  men  were  waiting  for  them  in  the  yard. 

To  take  them  where  ? — To  take  them  up  to  Mr.  MUler's  yard,  or  to  the  boat. 

Or  to  where  ? — ^To  the  gun-hoat. 

Those  were  the  words  of  Mjr.  Speers  ? — As  far  as  I  remember. 

Sir  Hugh  Caiens.  As  far  as  you  recollect  ?— Yes. 

The  Solicitor  Genbhal.  Where  did  you  take  them  in  consequence  of  that  order  ? — 
I  took  them  to  the  yard,  and  left  them  in  the  stores  of  Miller's  yard. 

What  became  of  them  afterward  ? — The  men  would  be  waiting  to  use  them  when  I 
got  there. 

What  ship  was  it  ?— The  ship  now  called  the  Alexandra. 

Was  the  Alexandra  in  the  stores  at  that  time  ? — Yes. 

You  saw  the  things  in  consequence  of  that  order  taken  to  the  Alexandra  ? — ^Yes ;  the 
men  have  been  waiting  for  them,  and  when  I  have  taken  them  they  have  said,  "Are 
those  for  the  gun-boats  f "  and  I  have  said  "  Yes." 

The  men  were  waiting  for  them? — Yes. 

Sir  Hugh  Cairns.  Never  mind  what  men  were  waiting  for  them. 

The  Solicitor  General.  He  said,  "Are  those  for  the  gun-boat?"— Yes. 

And  you  said  "Yes"?— Yes. 

Sir  Hugh  Cairns.  I  object  to  that  being  taken  as  his  answer. 

The  Solicitor  General.  Never  mind ;  he  has  given  the  answer. 

You  were  often  in  the  packing-room,  I  suppose  ?— Yes. 

Do  you  know  a  person  of  the  name  of  Hamilton  ? — Yes. 

Didjou  ever  see  tiim  there  ? — ^Yes. 

Who  was  he  with  ? — Sometimes  alone,  and  sometimes  with  Mr.  Sillem,  and  sometimes 
with  Mr.  Mann,  but  he  was  more  often  with  Mr.  Mann. 

Were  any  of  the  other  members  of  the  firm  with  him  ? — Yes. 

Mr.  Willink?— Yes. 

What  did  he  come  about  ? 

Sir  Hugh  Cairns.  No,  that  is  not  the  proper  question.    What  did  he  say  or  do  ? 

The  Solicitor  General.  Do  you  recollect  anything  he  said  in  their  presence  in  the 
packing  room  ? — No. 

Do  you  remember  anything  he  ever  did  in  their  presence  ? — ^No,  except  examining  the 
shot  and  shell. 

Did  he  talk  to  them  about  it  ? — Mr.  Sillem  and  Mr.  Hamilton  were  talking  about  it. 
I  could  not  understand  what  they  said. 

You  did  not  hear  what  they  said ;  they  were  talking,  and  they  examined  the  shot 
and  shell  ? — Yes. 

Did  their  conversation  stop  when  you  came  near  them? — ^No;  I  did  not  notice  them 
stop  their  conversation. 

Have  you  ever  seen  Mr.  Hamilton  at  Miller's  yard  ? — I  met  him  coming  along  the  yard. 

Do  you  recollect  anything  Mr.  Sillem  ever  said  to  Mr.  Hamilton ;  when  he  spoke  to 
him  what  did  he  call  him  ? — I  never  heard  him  say  anything. 

Do  you  recollect  anything  being  said  about  the  clench  rings  that  were  being  made 
for  this-  ship ;  did  Mr.  Hamilton  speak  to  any  of  the  partners  or  to  Mr.  Speers  ? — Mr. 
Hamilton  has  been  down  to  Fawcett,  Preston  &  Co.'s  premises,  and  as  soon  as  he  has 
gone  away  there  has  been  an  order  to  get  these  things  ready. 

Sir  Hugh  Cairns.  Listen  to  the  question.  Did  you  ever  hear  Mr.  Hamilton  say  any- 
thing to  the  partners  on  the  subject  of  the  clenches  ? — No. 

The  Solicitor  General.  Were  any  orders  given  after  Mr.  Hamilton  came  to  the  yard 
concerning  these  clenches? — ^Yes. 

The  Lord  Chief  Baron.  By  whom  ? 

The  Solicitor  General.  By  any  one  of  the  partners  ? — ^Yes ;  to  get  these  up  to  the 
boat.    They  were  in  a  very  great  hurry  for  these  clenches  and  bolts  at  that  time. 

Do  yon  recollect  when  these  orders  were  given  ? 

Sir  Hugh  Cairns.  Was  this  by  Sillem  or  by  whom  ? — The  manager. 

Mr.  Speers  ? — Yes. 

The  Solicitor  General.  Do  you  recollect  in  what  terms  the  orders  were  given? — To 
see  for  bolts  and  clenches,  and  take  what  was  ready  to  the  yard  at  once. 

Were  those  orders  given  immediately  after  a  visit  from  Hamilton  ? — Yes ;  on  one  or 
two  occasions. 

As  soon  as  he  had  gone  ? — ^Yes. 

Did  you  take  the  clenches  and  bolts  yourself? — ^Yes;  I  did. 

In  consequence  of  that  order  ? — I  suppose  so. 

Do  you  recollect  packing  any  of  the  guns  that  were  made  at  that  time  ? — ^No ;  not  the 
large  ones.    I  packed  the  small  ones. 

How  many  guns  were  there  for  that  job  ? — Intended  for  the  boat,  three. 

Sir  Hugh  Cairns.  Eeally  my  friend  ought  not  to  put  such  questions.    I  object  to 
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my  friend  putting  Ms  question  in  that  way,  "for  that  Job."    We  have  not  heard  that 
there  were  any  guns  for  any  job  yet. 

The  Solicitor  General.  You  say  yon  packed  the  two  smaller  guns;  was  that  at  the 
same  time  the  machinery  was  heing  made  for  this  boat  ? — Yes. 

Do  yon  know  what  was  done  with  them? — They  were  sent  down  to  the  northwestern 
railway  station. 

Which  station  ? — At  Wapping. 

In  Liverpool  ? — ^Yes. 

Were  the  carriages  packed  as  well  as  the  guns  ? — Yes. 

Were  there  a  good  many  carriages  ? — Yea. 

How  many  ? — Sixteen  or  seventeen. 

Did  you  ever  hear  any  one  of  the  partners  of  the  firm,  or  Mr.  Speers  say  for  what 
ship  those  guns  were  intended  ? — ^No. 

Lord  Chibp  Baron  Pollock.  I  do  not  think  that  Speers  would  do,  except  in  the 
giving  of  some  actual  direction. 

The  Solicitor  General.  My  intention  was  to  refer  to  what  he  said  in  giving  orders 
as  manager.    However,  the  witness  says  no. 

Is  it  within  your  knowledge  ho w  those  packages  were,  addressed  ? — They  were  marked 
O.  A.  and  C.  B.  with  a  diamond,  and  numbered. 

To  whom  were  they  addressed ! — To  Captain  Blakely,  Camden,  London. 

Did  you  see  the  delivery  note  ? — A.  Yes,  I  did. 

In  whose  hands  did  you  see  it  ? — Sinclair's. 

The  Solicitor  General.  We  have  given  notice  to  produce. 

Sir  Hugh  Cairns.  That  will  not  do. 

The  Solicitor  General.  We  have  given  notice  to  produce,  and  we  shall  produce 
evidence. 

Sir  Hugh  Cairns.  What  I  object  to  is  the  witness  giving  evidence  of  the  delivery 
note. 

The  Attorney  General.  He  must  give  such  a  description  as  will  identify  it;  other- 
wise we  cannot  call  for  its  production. 

You  saw  the  delivery  note  ? — ^Yes. 

The  Attorney  General.  We  call  for  that. 

Lord  Chief  Baeon  Pollock.  What  delivery  note  are  you  speaking  of  ? — ^The  deliv- 
ery note  is  left  at  the  goods  station,  and  signed  to  say  that  they  have  received  the 
goods. 

Signed  at  the  station  ? — ^Yes,  my  lord. 

who  sent  them  to  be  signed? — ^Mr.  Bradshaw. 

Who  is  Mr.  Bradshaw? — ^The  manager. 

Is  he  the  manager  of  the  defendants? — In  the  packing  room. 

Mr.  Karslake.  He  is  proved  to  be  the  packer,  under  whom  this  man  acted. 

The  Solicitor  General.  He  is  the  manager  in  the  packing  room.  We  call  for  that 
delivery  note.  We  have  given  notice  to  produce  it,  and  I  suppose  therefore  it  will  be 
produced. 

The  Lord  Chief  Baron.  Is  there  an  admission  of  the  notice  to  produce  ? 

The  Attorney  General.  It  is  not  disputed. 

The  Solicitor  General.  The  notice  wiU  not  be  disputed.  This  does  not  refer  to 
the  Alexandra  in  particular. 

The  Lord  Chief  Baron.  Sir  Hugh  Cairns,  do  you  admit  the  notice  to  produce  ?— 
Yes. 

The  Solicitor  General.  You  saw  a  document  which  you  called  a  delivery  note  ? — 
Yes. 

Where  did  you  see  it  ? — In  Sinclair's  hands. 

Who  is  Sinclair  ?— The  shipper;  the  man  who  goes  out  with  the  goods. 

Is  he  a  man  carrying  on  business  at  Liverpool  ?— No ;  he  is  employed  at  Fawcett, 
Preston  &  Co.'s  as  a  laborer,  and  any  goods  which  have  to  go  out  he  takes  them,  or 
goes  along  with  them;  if  he  requires  any  men  to  assist  him,  he  takes  them  also. 

He  takes  them  ftom  your  premises  up  to  the  railway  station?— From  Fawcett,  Pres- 
ton and  Company's. 

Where  did  you  see  this  document  in  Siuclair's  possession?— At  the  Wapping  Station. 
He  was  showing  it  to  the  man  who  takes  the  goods. 

Is  that  the  last  time  you  saw  it  ? — Yes. 

When  he  was  at  the  station  delivering  the  goods  at  the  station  ? — Yes. 

You  saw  no  more  of  it  ? — ^No. 

Is  it  usual,  to  your  knowledge,  for  delivery  notes  of  that  description  to  be  made  io 
duplicate? — Yes. 

Is  it  usual  for  one  part  to  be  filled  in  ?— Yes. 

At  the  office  of  Fawcett  and  Compaiijr  ? — Yes. 

Is  the  other  part  kept  by  the  railway  company  ?— Yes ;  or  they  destroy  it. 

Did  you  ever  leai  any  partner  m  the  firm  speaking  of  Mr.  Hamilton,  and  saying 
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what  or  wto  he  -was  ? — I  neyer  heard  of  any  partner  saying  what  Mr.  Hamilton  was. 
I  heard  one  of  the  clerks. 

In  the  presence  of  the  partners  ?— No. 

Did  you  hear  him  speaking  to  the  clerk  in  the  presence  of  any  of  the  partners  ? — 
No. 

According  to  the  course  of  business,  is  it  generally  stated  and  made  known  in  the 
office  for  whom  an  order  is  given  ?    Is  that  the  usual  course  of  business  ? 

SiK  Hugh  Cairns.  Is  it  the  course  of  business  to  state  and  make  known  ?  Is  that  a 
proper  question  ? 

The  Solicitor  Generai,.  It  is  a  perfectly  legitimate  question,  whether  the  usual 
course  of  the  business  is  that  when  orders  are  given  to  be  executed,  the  name  of  the 
person  for  whom  the  order  is  to  be  executed  is  stated. 

Sir  Hugh  Cairns.  I  object  to  that  question.    My  friend  must  explain  his  question. 

The  Lord  Chiei'  Baron.  I  do  not  quite  see  the  point  of  the  question. 

The  Solicitor  General.  The  point  could  only  appear  if  I  put  that  question,  and 
followed  it  up  by  the  next ;  but  the  question,  I  apprehend,  is  perfectly  legitimate  in 
itself.  The  question  is  whether,  according  to  the  usual  course  of  business  in  the  office, 
it  is  customary  to  give  the  names  of  the. persons  for  whom  the  order  is  to  be  executed. 

The  Lord  Chiep  Baron.  To  give  it  out  in  public  ? 

The  Solicitor  General.  To  the  workmen  and  persons  employed  in  the  office. 
Whether  it  is  the  usual  course  of  business  in  Fawcett,  Preston  and  Company's  office  to 
do  so. 

The  Lord  Chiee  Baron.  Do  you  mean  that  the  workmen  were  told  the  contents 
of  the  written  order  ? 

,  The  Solicitor  General.  No ;  only  I  wish  to  ask  whether  it  was  the  usual  course 
of  business  to  identify  the  orders  when  given  out  by  mentioning  the  persons  for  whom 
they  were  to  be  executed. 

The  Lord  Chief  Baron.  Do  you  mean  the  workmen  who  were  to  execute  them  ? 

The  Solicitor  General.  No  ;  my  question  is,  whether  the  workmen  were  informed, 
when  the  order  was  given  to  them,  who  the  persons  were  for  whom  the  goods  were  to 
be  made,  so  as  to  identify  the  order. 

The  Lord  Chief  Baron.  That  is  a  question  you  may  put,  certainly. 

Sir  Hugh  Cairns.  The  objection  that  I  take  to  the  question  is  this.  This  gentle- 
man is  employed  in  a  packing  room.  That  is  the  only  business  that  he  has.  He  is 
employed,  when  the  goods  are  completely  finished,  to  take  them  or  send  them  to  the 
railway  for  their  destination,  which  is  the  working  of  Fawcett,  Preston  and  Company, 
which  we  are  told  are  premises  where  nine  hundred  men  on  an  average  are  employed. 

The  Lord  Chibp  Baeon.  Sir  Hugh  Cairns,  it  is  no  objection  to  a  question  and  the 
answer  that  it  is  altogether  incredible. 

Sir  Hugh  Cairns.  No  doubt. 

The  Lord  Chief  Baron.  Because  I  cannot  imagine  that  any  person  acquainted 
with  business  would  suppose  that  the  workmen  in  a  great  establishment  like  the  one 
described  would  know  for  whom  they  are  doing  the  work.  There  can  be  no  objection 
to  the  question. 

Sir  Hugh  Cairns.  WeU,  I  will  say  nothing  further  upon  it,  my  lord. 

The  SoLicrroK  General.  The  answer  may  be  of  little  value,  or  not ;  but  I  should 
like  to  have  an  answer  to  it,  whether  it  was  usual  for  the  names  of  the  persons  for 
whom  orders  were  to  be  executed  to  be  mentioned  f— Sometimes,  either  by  a  number 
or  a  name. 

The  Lord  Chief  Baron.  I  can  understand  why  a  number  should  be  given  out,  be- 
cause it  is  to  associate  one  part  of  the  work  with  the  other ;  therefore,  that  one  can 
very  well  understand. 

You  would  always  know  the  number  from  the  drawing  or  something  else? — Yes. 

The  Lord  Chief  Baron.  There  is  no  occasion  to  give  a  number,  then. 

The  Solicitor  General.  In  this  case  was  any  name  given  ? — No. 

Sir  Hugh  Caibns.  No,  no ;  my  friend  must  ask,  was  this  workman  there  when  it  was 
given  out? 

The  Solicitor  General.  I  speak  of  that  which  comes  withiu  this  particular  wit- 
ness's knowledge ;  but  as  he  has  said  no  to  the  question  already,  that  relieves  us  from 
your  objection. 

Yon  have  already  said,  with  respect  to  the  machiaery  of  the  bolts  and  the  clenches, 
that  a  number  was  given f — ^A  number? 

Yes?— No,  only  the  quality. 

I  am  not  sure  you  understand  my  question.  Did  you  not  state,  with  respect  to  the 
machinery,  which  to  your  knowledge  was  taken  on  board  the  Alexandra,  and  the 
clenches  and  the  bolts,  that  they  were  made  by  a  particular  number? — ^Yes. 

What  was  the  number  ? — ^Two  thousand  two  hundred  and  nine. 

Did  you  ever  see  Mr.  Hamilton  inspecting  that  machinery  while  it  was  being  made  ? — 
Yes ;  I  have  seen  him  inspecting  it. 

Do  you  remember  the  night  before  the  Alexandra  was  seized  ? — Yes. 
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Were  any  orders  given  l)y  Mr.  Speers  that  night  for  sending  anything  on  board  her  ? — 
Yes ;  nothing  more  was  to  be  done. 

Was  that  after  the  seizure  ? — Yes. 

Do  you  recollect  any  orders  given  before  which  were  countermanded  by  that  order  ? 
Were  any  orders  given  before  the  seizure  to  take  anything  down  to  the  ship  ? — They 
came  down  from  the  workshops  to  the  packing -room. 

What  were  they  ? — Eccentric  pump-buckets  and  bright  work. 

Those  were  to  have  been  put  on  board,  but  were  stopped? — "So;  they  were  in  the 
packing- room,  and  were  to  go  down  in  the  morning,  when  she  was  seized. 

Do  you  recollect  anything  being  done  for  a  ship  called  the  Oreto,  previously? — I  im- 
agine; but  I  cannot  say  anything  about  that,  because  I  was  not  in.the  packing-room 
at  that  time.     , 

Do  you  remember  the  time  that  it  was  talked  about  ? — Yes. 

At  that  time  were  you  sent  to  carry  letters  ? — ^Yes. 

To  what  firm  ? — To  firms  all  over  Liverpool. 

Among  others,  did  you  carry  any  from  Fawcett  and  Company  to  a  firm  named  Fraser, 
Treuholm  and  Company  ? — Several. 

Was  the  communication  frequent  between  those  two  firms  ? — ^Yes. 

And  you  often  had  to  carry  those  letters  ? — Yes,  very  often. 

Do  yon  recollect  the  time  when  the  Oreto  sailed  ? — Yes. 

Do  you  recollect  being  sent  out  with  any  notes  the  evening  before  ? — Yes. 

Were  there  two  notes  ? — Yes. 

Where  were  they  sent  ? — One  to  Fraser,  Trenholm  &  Company,  and  the  other  to  the 
Dock  Company  at  the  quay. 

Did  you  hear  either  of  those  notes  read  by  either  of  the  persons  to  whom  they  were 
delivered  ? — Yes,  at  the  Dock  Company's  office,  I  did. 

What  did  you  hear  ? 

Sir  Hugh  Cairns.  I  object  to  that  question 

The  Lord  Chief  Baron.  What  note  was  it  ? 

The  Witness.  It  was  a  note  to  the  Dock  Company's  of&oe,  stating 

Sir  Hugh  Cairns.  Never  mind  what  it  stated. 

The  Solicitor  General.  Did  the  Oreto  sail  the  next  day  f — I  believe  she  did. 

You  were  not  present  at  her  sailing,  were  you? — ^No,  I  was  not  present;  I  was  in  the 
yard. 

You  did  not  see  her  go  ? — Yes,  I  did ;  but  I  did  not  see  her  start. 

Did  you  see  whether  any  members  of  the  firm  of  Fawcett  &  Company  were  on  board 
of  her  ? — No ;  I  was  not  there  when  they  started. 

Cross-examined  by  Sir  Hugh  Cairns  : 

Just  teU  me  exactly  your  business  in  the  warehouse  of  Fawcett,  Preston  and  Com- 
pany ;  you  say  you  were  in  the  packing-room  ? — Yes. 

Employed  as  a  laborer  there  ? — Yes ;  at  first. 

Aud  what  were  you  employed  at  afterward  ? — In  the  packing-room,  to  assist  Mr. 
Bradshaw. 

You  were  first  employed  as  laborer  in  the  yard  ? — Yes. 

And  then  as  laborer  to  help  packing  ?— To  take  Mr.  Bradshaw's  place  when  he  was 
not  there. 

You  were  assistant  packer  ? — Yes. 

Was  it  your  business  to  be  in  the  machinery  room ;  in  the  place  were  the  machinery 
was  made  ? — Yes ;  if  we  were  waiting  for  it  we  went  to  the  machinery  room,  if  they 
did  not  send  it  down  to  us. 

But,  excepting  for  the  purpose  of  waiting  for  it  to  pack  it,  you  had  nothing  to  do  at 
the  place  where  the  machinery  was  made  ? — ^Anything  that  was  required  we  should 
ask  for. 

Had  you  anything  to  say  except  to  wait  for  it  ?— Yes ;  we  had  to  ask  how  long  it 
would  be  before  it  was  ready. 

The  Lord  Chief  Baron.  Then  you  waited  for  it  ?— Yes,  sometimes,  if  it  would  not 
be  long ;  sometimes  we  would  go  away  and  come  back  again. 

Sir  Hugh  Cairns.  If  it  was  ready  you  waited  and  got  it,  and  if  it  was  not  ready  you 
went  away  and  came  back  ? — Yes. 

When  did  you  leave  Fawcett,  Preston  and  Company's  service  ? — A.  I  am  sure  I  for- 
get the  date. 

Tell  me  about  the  date  ?— Some  time  in  April,  I  think ;  at  the  same  time  Carter  left : 
it  was  in  the  same  week.  He  left  on  the  Saturday,  and  I  left  on  the  Wednesday  or  the 
Thursday. 

Was  that  after  the  vessel  was  seized? — Yes. 

You  were  discharged,  were  you  not  ? — Yes. 

What  for  ? — Being  absent  for  a  day. 

What  led  to  your  bemg  absent?— I  missed  the  breakfast  time,  and  I  was  not  there 
in  time  for  the  bell,  and  I  stopped  away  all  day  then. 
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You  were  discliargecl  for  drunkenness,  were  you  not  ? — ^No  ;  I  was  not  discharged  for 
drunkenness.  They  said  I  was  drunk,  and  I  said  I  was  not.  Speers  says  to  me,  "  Wlnre 
were  you  yesterday?"  I  said,  "I  was  ill;"  and  he  said,  "We  heard  you  wore  drunk, 
and,  therefore,  put  on  your  coat,"  ^ud  nothing  more  passed. 

That  was  the  reason  assigned  for  your  discharge  ? — Yes. 

But  it  was  not  true  ? — No  ;  I  was  not  drunk. 

Captain  Edward  Augustus  Inglefield,  called  and  sworn,  and  examined  by  the 
Attorney  Geitekal  : 

Are  you  the  commander  of  her  Majesty's  ship  Majestic  ?— I  am  captain. 

Is  that  ship  stationed  at  Liverpool  ? — She  is. 

Have  you,  assisted  by  the  carpenter  of  your  ship,  examined  the  Alexandra,  lying  in 
the  Toxteth  dock  ?— I  have.  >   J     =. 

Since  the  time  of  the  seizure,  I  believe  ? — ^Yes. 

Did  yon  carefully  examine  her  fittings,  as  far  as  they  have  gone  ? — I  did. 

Are  you  able  to  describe  to  the  jury  the  character  of  the  vessel,  as  to  her  timber  and 
construction  generally  ? — I  can. 

Of  what  timber  is  she  built  ?— Principally  of  teak ;  her  upper  works  are  of  other 
material ;  the  kind  of  wood  I  cannot  exactly  say,  but  I  should  call  her  a  strongly-built 
vessel,  certainly  not  intended  for  mercantile  purposes,  but  might  be  used,  and  is  easily 
convertible  into  a  man-of-war. 

And  speaking  of  the  strength  of  the  vessel,  is  she  in  your  judgment  of  such  strength 
as  would  be  adapted  to  her  being  used  as  a  man-of-war? — She  is. 

Did  you  find  whether  she  had  an  accommodation  for  men  and  officers,  such  as  would 
have  to  serve  on  board  a  man-of-war  ? — She  has. 

And  as  regards  stowage  room  and  the  building  of  the  vessel,  what  say  you  to  that  ? — 
As  regards  stowage  room,  she  has  only  stowage  room  sufficient  for  the  crew,  consider- 
ing the  berthing  of  the  crew  to  be  for  thirty-two  men. 

And  as  regards  her  build  generally,  is  it  your  opinion  that  she  is  adapted  for  a  man- 
of-war  ? — She  is  quite  capable  of  being  converted  into  a  man-of-war  without  having, 
at  the  time  I  saw  her,  any  apiaearance  of  fittings  for  guns. 

You  say  that  there  were  no  guns  or  immediate  loreparation  for  guns  ? — There  were 
none. 

But  having  regard  to  the  building  of  the  vessel,  might  she  or  not  in  your  opinion  be 
fitted  for  guns  ? 

The  Lord  Chief  Bakox.  He  has  said  that  already — that  she  is.  He  said  that  she 
might  be  used  as  a  yacht,  and  easily  converted  into  a  vessel  of  war. 

The  Atxoksey  Gekeral.  I  ^rish  particularly  to  call  his  attention  to  her  fittings  to  re- 
ceive guns. 

The  Lord  Chief  BarOn.  He  has  already  said  she  is  easily  to  be  converted  into  a  man- 
of-war. 

The  Attorney  General.  Including  her  adaptation  to  receive  guns  ? — She  is  of  suffi- 
cient length  to  receive  guns,  but  without  any  of  those  apijurtenances  which  would  indi- 
cate that  guns  were  about  to  be  put  on  board.  , 

Would  you  tell  us  to  what  you  refer,  Captain  Inglofield,  in  speaking  of  the  appurte- 
nances which  indicate  an  absolute  iuteution  of  putting  guns  on  board  ? — Eing  bolts  at 
the  side  and  plates  on  the  decks  upon  which  pivot  guns  would  turn. 

SiK  Hugh  Cairns.  There  were  none  of  those. 

Tne  AxTOitNBY  General.  No  ;  he  says  there  were  none,  and  I  ask  him  what  were  the 
appurtenances. 

Would  there  be  any  difiiculty  in  your  judgment  in  adding  to  the  ship  as  she  is  now 
those  preparations  for  guns  ? — No  difficulty. 

The  Lord  Chief  Baron.  Not  only  no  difficulty,  but  it  could  be  easily  done  ? — Easily 
converted  into  a  man-of-war. 

The  Attorney  General.  When  you  speak  of  a  pivot  on  the  deck,  do  you  speak  of 
three  guns  or  of  several  guns  ? — She  might  have  two  or  three  pivot  guns. 

Would  she,  according  to  the  ordinary  arrangement  now-a-days.  of  men-of-war  of  her 
size,  probably  carry  two  or  three  guns  or  more  on  pivot  ? — Probably  three  guns. 

Would  those,  according  to  the  ordinary  course  in  these  matters,  be  guns  varying  in 
size,  or  guns  of  the  same  size  ? — Of  varying  size. 

Supposing  there  were  guns  according  to  the  ordinary  course  in  such  arrangements, 
would  the  smaller  guns  or  the  greater  predominate  in  number  ? — I  could  only  tell  what 
guns  would  be  fitted  to  the  vessel  by  kuowing  what  size  was  intended  to  be  put  on 
board.  If  they  were  smaller  guns  they  must  have  ports  ;  but  if  guns  of  certain  dimen- 
sions, they  would  be  pirot  giins,  and  would  fire  over  the  bulwarks. 

Without  ports  ?— Without  ports. 

I  suppose  if  it  were  intended  that  they  should  fire  over  the  bulwarks,  the  bulwarks 
would  be  constructed  comparatively  low,  would  they  not  ? — Yes ;  they  would. 

How  did  you  find  the  bulwarks  in  this  ship  ? — Low,  but  not  similar  to  the  bulwarks 
of  gunboats  in  our  service. 
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Over  whioli  they  were  to  be  fired? — Of  certain  dimensions. 

The  Lord  Chief  Baeon.  Those  were  low,  hut  not  low  enough,  according  to  our  service, 
was,  I  think,  your  answer  ? — Not  the  same  description  as  those  in  our  service.  They 
would  he  flying  bulwarks. 

But  would  there  he  any  difSculty,  without  proper  gun  carriages,  in  firing  guns  over 
those  bulwarks  ?— It  would  he  entirely  dependent  on  the  size  oi  the  gun. 

But  with  a  proper  adaptation  of  the  size  of  the  guns  it  might  he  done? — Certainly. 

About  what  height,  so  far  as  you  recollect,  of  gun  carriage,  would  be  required  to  en- 
able the  gunners  to  fire  over  those  bulwarks  ? — The  gun  carriage  and  slides  in  different 
kinds  of  guns  vary  very  much  in  size,  therefore  I  must  know  the  kind  of  gun  to  be  able 
to  judge  of  the  height  or  size  of  the  carriage. 

It  would  depend  on  the  kind  of  the  gun? — Yes.- 

But  with  certain  kinds  of  guns  it  might  he  done  ? — Perfectly. 

Cross-examined  by  Sm  Hugh  Caiens  : 

On  what  calculation  do  you  arrive  at  the  conclusion  that  this  vessel  would  have 
accommodation  for  thirty-two  in  the  crew  ?  Is  that  upon  the  usual  navy  allowance  of 
room  ? — Yes.  The  length  of  her  in  the  lower  decks  was  thirty  feet  by  fifteen,  giving 
nine  inches  for  each  man ;  that  would  stow  thirty-two  men. 

You  only  give  nine  inches  for  each  man  in  the  navy  ?— Nine  inches  only. 

That  is  rather  close  quarters,  is  it  not  ? — Yes,  rather. 

You  say  that  the  vessel  was  fitted  for  a  yacht,  and  is  easily  convertible  to  a  vessel  of 
war.  She  could  be  used,  I  suppose,  for  mercantile  purposes,  not  merely  for  a  yacht, 
but  she  was  capable  of  being  used  for  mercantile  purposes  ?■ — No,  she  was  not  capable 
of  being  used  for  mercantile  purposes,  because  she  had  no  stowage  for  merchandise. 

What  state  were  her  cabins  in  when  you  saw  her  ? — They  were  not  finished,  hut  they 
were  all  laid  out  and  bulkheaded  off.  Besides  the  accommodation  for  men,  there  were 
cabins  for  five  ofiSoers,  a  captain's  cabin,  and  a  mess-place. 

Were  the  cabins  fitted  up,  or  did  you  merely  see  the  partitions  between  them? — ^They 
were  partly  fitted  up ;  sufficiently  to  distinguish  them  as  cabins. 

What  was  the  differen  ce  between  the  cabins  you  saw  aud  the  sort  of  cabins  that  might 
he  found  in  a  yaoht,  supposing  she  was  to  be  used  for  that  purpose  ? — No  difference. 

Mr.  Neil  Black  was  called  and  sworn,  and  examined  by  Mr.  Locke  : 

You  live  at  IH  Neptune  street,  Liverpool? — Yes. 

You  are  a  ship-carpenter  ? — Yes. 

How  long  have  you  been  engaged  in  ship-huilding  ? — From  twenty  to  thirty  years. 

Have  you  been  engaged  iu  vessels  intended  for  war  purposes  ? — Sometimes' 

When  was  it  that  you  saw  the  vessel  Alexandra  ? — On  the  21st  March  last. 

Where  was  she  ? — Lying  across  the  Toxteth  dock,  Liverpool. 

Did  you  go  on  board  of  her  ? — Yes. 

Did  you  examine  her  carefully  ? — Not  particularly. 

What  did  you  do ;  did  you  take  her  measurement  ? — I  looked  at  her  upper  works, 
and  a  gentleman  came  and  ordered  me  ashore.    I  afterward  learned  he  was  a  builder. 

The  Loud  Chief  Baeon.  Did  you  know  that  at  the  time  ? — ^Yes ;  I  was  looking  at 
the  vessel  when  a  gentleman  came  aboard  and  ordered  me  ashore. 

Did  you  afterward  see  him  ? — Yes. 

Do  you  know  who  he  is  now  ? — Yes,  my  lord. 

Well,  who  was  he  ? — Mr.  Miller. 

Mr.  Locke.  What  did  he  say  to  you  f 

The  LOKD  Chief  Baron.  This  is  nothing  to  what  he  said. 

Mr.  Locke.  He  ordered  you  away  ? — Yes. 

Did  you  go  there  again  ? — ^Yes. 

By  whose  directions  ? — By  Mr.  Squarey's. 

Who  is  he  ? — I  believe  he  is  a  lawyer  iu  Liverpool. 

Were  you  interfered  with  on  this  second  occasion  when  vou  went  ? I  was 

Bywhom?— By  Mr.  Miller.  ^ 

He  came  again? — Yes. 

Was  Mr.  Squarey  there  ? — ^No. 

Did  he  turn  you  out  of  the  vessel  again  ? — ^No. 

How  was  it  he  did  not  ? — Because  1  would  not  go  for  him. 

And  Mr.  Miller  remained  there?— He  looked  in  my  face  and  told  me  my  face  indi- 
cated I  was  a  spy. 

What  did  you  say  to  that »— I  told  him  that  I  was  there 

The  Lord  Chief  Baeon.  This  is  not  evidence  against  the  defendant.  He  was  an 
(gent  of  theirs,  to  make  conditions,  or  do  anything. 

Mr.  Locke.  But  here  is  Mr.  Miller  exercising  ownership  over  this  vessel. 

The  Lord  Chief  Baron.  That  is  of  no  use. 

Mr.  Locke.  When  was  it  Mr.  Miller  aUowed  you  to  measure  the  ship  ?— I  did  not  ask 
permission  to  measure  her. 
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You  did  measure  her  ?— Yes,  I  did. 

What  was  her  length  ? — About  one  hundred  and  twenty-seven  feet. 

Have  you  your  measurements  with  you  ? — No. 

What  breadth  was  she  ?— About  twenty-one  and  a  half  feet,  as  well  as  I  can  recollect. 

Across  the  beams  ? — Yes. 

And  how  many  tons  ? — ^About  two  hundred  and  forty  or  two  hundi'ed  and  fifty,  build- 
ers' measurement. 

Was  she  strongly  built  ?— Yes. 

Of  what  wood? — Her  frame  was  of  British  oak,  and  her  planking,  so  far  as  I  could 
see,  was  of  teak. 

Is  it  thick  ?— Her  frame  is  not  extraordinarily  strong,  but  the  planking,  both  outside 
and  inside,  is  stronger  than  is  usual  for  vessels  of  that  class  to  be  classed  at  Lloyd's. 

How  far  apart  were  her  beams  ?— Well,  they  averaged  about  two  feet  apart ;  some 
were  more  aud  some  were  less. 

Of  what  length  ?— The  beams  ? 

Yes. — ^The  extreme  beam  of  the  ship  was  twenty-one  and  a  half  feet. 

Did  you  observe  her  hatchways  ? — Yes. 

What  was  the  width  of  the  'hatchways?— They  were  not  wider  than  from  two  feet 
to  two  and  a  half  feet. 

Did  you  ever  see  a  merchant  vessel  with  a  hatchway  only  two  feet  or  two  and  a  half 
feet  wide  ? — ^No. 

Could  a  vessel  with  a  hatchway  of  that  width  be  used  as  a  merchant  vessel  ? — Not 
generally ;  not  for  bale  goods,  or  anything  of  that  kind. 

You  could  not  get  the  goods  into  her  ? — No. 

What  could  she  do  as  a  merchant  vessel  ? — She  might  put  in  small  packages  of  hard- 
ware. 

They  could  not  get  the  ordinary  inerchandise  put  into  a  merchant  vessel  itrto  such 
hatchways  ? — ^No. 

What  is  the  ordinary  width  of  the  hatchway  of  a  merchant  vessel  ? — It  would  be  of 
various  sizes ;  from  five  to  six  or  seven  feet  wide.     There  is  no  particular  size. 

But  you  never  heard  of  a  merchant  vessel  with  a  hatchway  of  two  feet  or  two  and  a 
half  feet  in  width  only  ? — No. 

What  are  its  beams  made  of? — British  oak ;  for  the  boiler  space  they  are  made  of 
iron. 

Did  you  examine  the  hul  warks  ? — Yes. 

Did  anji^hing  strike  you  with  regard  to  the  bulwarks ;  were  they  the  bulwarks  of  a 
merchant  vessel? — ^No. 

For  what  reason  were  they  not  ? — From  their  extraordinary  strength. 

Did  you  mark  anything  with  respect  to  their  height  ? — Their  height  is  about  two 
and  a  half  feet.     . 

Is  that  high  or  low  ? — ^It  might  do  with  regard  to  height  for  a  merchant  vessel,  but 
it  is  generaUy  higher  for  a  merchant  vessel. 

But  you  say  that  the  bulwarks  were  stronger  than  are  used  in  a  merchant  vessel  ? — 
Yes. 

And  likewise  lower  ? — Yes. 

Now  what  are  the  upper  decks  made  of  ? — ^Pitched  pine. 

Have  you  ever  seen  pitched  pine  used  for  the  decks  of  any  vessel  except  vessels  of 
war  ? — ^No. 

You  never  have  ? — ^No,  except  they  are  between  decks. 

Do  you  consider  this  vessel  altogether  unadapted  to  mercantile  purposes  ? — It  is  not 
qualified  for  mercantile  purposes. 

In  your  opinion,  having  examined  her — ^in  your  experience,  what  do  you  consider 
that  she  must  have  been  built  for  ? 

The  Lord  Chief  Baron.  That  is  not  quite  the  form  of  question  that  should  be  put ; 
for  what  is  she  adapted  would  do  better. 

Mr.  Locke.  For  what  is  she  adapted  ? — She  is  adapted  for  war  purposes. 

What  is  her  appearance  ? — A  very  fine  appearance.  She  looks  a  handsome  piece  of 
architecture ;  very  fine  lines,  capable  of  great  speed,  according  to  the  power  of  ma- 
chinery. 

What  kind  of  war  vessel  should  you  say  she  has  been  built  for  ? 

Sir  Hugh  Cairns.  He  says  she  is  "  adapted  for,"  not  "built  for." 

For  a  gunboat. 

Cross-examined  by  Mr.  Melush  : 

Do  they  use  pitch  pine  for  the  decks  of  war  vessels  1  I  understand  you  to  say  that 
pitch  pine  is  not  usually  used  for  the  decks  of  merchant  vessels ;  is  it  used  for  the  decks 
of  war  vessels  ? — I  never  saw  it  used  for  the  decks  of  merchant  vessels. 

Did  you  ever  see  it  used  for  war  vessels  ? — ^Yes. 

Is  it  usual  to  use  it  for  the  decks  of  war  vessels  ? — Sometimes ;  but  not  often. 
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But  not  often  ;  in  fact  it  is  not  usual  to  use  them  for  decks  at  all,  is  it  ?  You  say  you 
first  saw  the  Alexandra  on  tlie  21st  JIareli  ? — Yes. 

Who  told  you  to  go  on  board  ? — A  gentleman  I  was  working  for. 

Who  was  he  ? — Captain  Knight,  of  the  ship  The  New  World. 

Is  that  an  American  ship  ? — Yes. 

A  New  York  ship  ? — Yes. 

I  thought  you  told  me  he  told  you  to  go  on  board  ? — He  asked  me  if  I  had  seen  the 
ship,  and  I  said  no  ;  then  he  asked  me  if  I  would  go  and  look  at  her,  and  give  him  my 
opinion  ;  I  did  so. 

Then  were  you  taken  to  the  American  consul  ? — I  went  there. 

What  orders  did  they  give  you  there  ? — None  whatever  with  regard  to  the  Alexan- 
dra, further  than  to  ask  my  opinion. 

Did  they  say  anything  about  payment  ? — No. 

Nothing  ? — Nothing. 

They  simply  wanted  your  opinion  about  the  Alexandra  ? — ^^Yes. 

Now,  did  you  apply  for  the  order  to  see  the  Alexandra? — I  did. 
.  To  whom  ? — To  Mr.  Squarey. 

He  is  the  soUcitorfor  the  American  consul? — I  am  not  aware. 

But  you  applied  to  Mr.  Squarey,  the  solicitor,  for  an  order  to  see  the  Alexandra  ? — 
Yes. 

How  came  you  to  apply  to  him  ?  He  is  the  gentleman  sitting  there,  before  myfriend 
Mr.  Locke  ? — Yes. 

How  came  you  to  apply  to  him  ? — I  wanted  to  see  her. 

Who  told  you  to  go  to  him  ? — No  person. 

Why  did  you  go  to  him  more  than  to  any  other  man  in  Liverpool  ?  Did  you  go  to 
any  other  solicitor  in  Liverpool  besides  him  to  see  which  was  the  proper  man  to  give 
you  an-  order  ? — No. 

It  was  by  accident  you  went  to  Mr.  Squarey  ? — ^No,  not  by  accident. 

Why  did  you  go  to  Mr.  Squarey  ? — Because  I  knew  he  had  the  power  to  give  an 
order. 

Who  told  you  so  ? — He  told  me  so  himself. 

Then  he  met  you  ? — Yes. 

Do  you  mean  he  gave  you  a  written  order  ? — No ;  he  went  along  with  me. 

Then  you  came  to  Miller's  yard  ? — No,  I  did  not. 

Where  was  the  vessel  at  that  time  ? — Toxteth  dock. 

Which  way  did  you  get  on  board  ? — I  walked  on  board. 

Without  asking  permission  ? — I  asked  the  custom-house  officer. 

She  was  not  seized  then  ? — She  was. 

I  am  speaking  when  you  went  and  looked,  on  the  21st  of  March. — I  walked  on  board 
then. 

Was  that  in  the  dock  ? — In  the  dock. 

Mr.  Miller  came  and  said  you  looked  like  a  spy  ? — Not  then. 

That  was  subsequently  ? — Yes. 

Mr.  John  Wilson  Gkebn  was  then  called,  but  did  not  answer. 

The  Queen's  Advocate.  We  will  have  this  witness  called  in  court,  and  out  of  court, . 
and  then  I  shall  request  the  clerk  to  call  him  upon  his  subpoena. 

The  witness  not  answering,  was  then  called  three  times  upon  his  subpoena,  and  did 
not  answer. 

Mr.  John  Da  Costa  sworn  and  examined  by  the  Qdeen's  Advocate  : 

What  are  you  by  profession  ?— A  shipping  agent,  a  ship-owner,  and  a  steamboat 
owner. 

Do  you  know  the  firm  of  Messrs.  Miller  &  Sons  ? — I  do. 

Do  you  know  the  man  who  superintends  Miller's  yard  ? Yes. 

When  did  you  first  know  Mr.  Miller,  senior  ?— Not  until  we  were  contracting  for  the 
building  of  the  boat  Emperor.    That  would  be  in  February  or  March  1862. 

Had  you  some  business  with  them  about  building  a  tug-boat  ? Yes! 

I  believe  you  were  a  partner  in  the  company  for  which  that  tug-boat  was  to  be 
built  ? — Yes. 

Did  you  go  to  Mr.  Miller's  yard  at  that  time  abovit  your  boat  ?— In  Februarv  1862  I 
went  there.  '         ' 

Did  you  go  with  a  Mr.  Corkhill  ?— I  did. 

When  you  got  there  what  did  yon  do  with  Mr.  Miller  ?  I  do  not  ask  vou  what  he 
said  ? — Mr.  Thomas  Miller — it  was  the  son  of  Mr.  Miller  I  saw. 

What  did  you  do  with  him  ?— He  took  me  and  Mr.  CorkhiU  on  board  the  Oreto  and 
there  pointed  out  the  vessel.  ' 

Did  he  say  something  about  that  vessel  ?    I  do  not  ask  you  what. He  did. 

The  Lord  Chief  Baron.  What  has  he  to  do  with  the  Oreto  ? 
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The  Queen's  Abvocatb.  This  is  a  fact ;  I  asked  him  whether  he  did  not  see  the 
Oreto. 

The  Lord  Chtfj  Baeon.  There  are  a  great  many  vessels  in  the  world  which  I  have 
no  doubt  he  saw. 

The  Queen's  Advocate.  "We  shall  prove  something  ahont  the  Oreto  presently.  Did 
you  go  to  Mr.  Miller's  yard  in  1862  ?— I  did. 

Do  you  remember  the  vessel  called  the  Emperor  being  lavmched? — I  was  not  there 
at  the  launch.    I  have  been  several  times  there  before  she  was  launched. 

Do  you  remember  seeing  her  in  Messrs.  Miller's  yard  ? — Yes. 

Tell  me  what  month  in  the  year  that  was. — The  first  trial  trip  I  do  not  remember, 
but  the  second  one  was  on  the  3d  of  March  in  this  year. 

But  do  you  remember  the  first  trial  trip  ? — I  do,  but  I  could  not  say  rightly  what 
month  it  was  in. 

I  will  not  take  you  to  that  time,  but  do  you  remember  being  with  Mr.  Miller  a  short 
time  before  the  Emperor  was  launched  on  a  particular  occasion? — Mr.  Miller,  senior? 

Yes ;  can  you  remember  that  ? — Yes. 

Can  you  say  how  long  that  was  before  the  Emperor  was  launched  ? — About  a  week, 
the  last  time. 

And  in  what  month? — The  vessel  was  launched  on  the  8th  January  in  this  present 
year,  and  it  was,  I  think.  New  Year's  Day  that  I  saw  Mr.  Miller. 

At  that  time  did  you  see  the  Alexandra  in  Mr.  Miller's  yard  ? — I  saw  that  gunboat. 

The  Quiebn's  Advocate.  When  you  saw  the  Emperor  in  Mr.  Miller's  yard,  was  there 
any  other  vessel  alongside  of  her  ? — There  was  one  at  each  side. 

What  were  they  ? — One  is  a  vessel  that  has  sailed  since,  called  the  Phantom,  a  vessel 
that  has  gone  to  Nassau  ;  the  other  was  a  vessel  for  some  coast  of  Africa  trade,  for  a 
merchant  iu  Liverpool,  a  coast  of  Africa  firm  in  Liverpool,  whose  name  I  do  not  know. 

Did  you  ever  see  the  Alexandra  in  Mr.  Miller's  yard  ? — I  did. 

How  long  was  it  before  the  Emperor  was  launched  that  you  saw  her  there  ? — From 
September,  when  they  laid  the  blocks  for  her,  for  this  gunboat. 

Sir  Hugh  Cairns.  Do  not  call  her  a  gunboat. — I  do  not  know  her  by  anything  but  a 
gunboat. 

The  Queen's  Advocate.  Do  you  remember  the  Emperor  having  a  trial  trip  ? — I  do. 

Did  you  go  to  see  that  trial  tnp  ? — ^Yes. 

But  did  you  see  the  boat  that  is  called  the  Alexandra? — I  did. 

You  saw  the  boat  that  is  called  the  Alexandra  in  Mr.  Miller's  yard  ?  Just  attend  to 
me,  I  am  going  to  ask  you  a  question.  You  will  not  answer  it  before  you  have  permis- 
sion. I  am  going  to  put  this  question,  my  lord,  in  order  to  raise  formally  the  question 
which  I  believe  your  lordship  may  be  said  to  have  practically  decided. 

The  Lord  Chief  Baron.  I  will  copy  it  down. 

The  Queen's  Advocate.  If  you  please,  my  lord,  the  question  is  this  :  Did  Mr.  Miller, 
sr.,  on  that  occasion  say  anything  to  you  as  to'  the  character  of  the  Alexandra,  and  as 
to  what  she  was  destined  for  ? 

The  Lord  Chief  Baron.  Is  it  after  the  Alexandra  was  finished  ? 

The  Attorney  General.  While  she  was  in  course  of  completion. 

The  Queen's  Advocate.  While  she  was  in  course  of  construction,  my  lord.  I  leave 
■  out  that  about  the  character,  because  it  perplexes  the  matter. 

The  Lord  Chiep  Baron.  WUl  you  begin  again  ? 

The  Queen's  Advocate.  Did  Mr.  Miller,  senior,  say  anything  to  you  on  that  occa- 
sion as  to  what  the  Alexandra  was  intended  for  ? 

Sir  Hugh  Cairns.  Was  intended  for  ? 

The  Queen's  Advocate.  Yes,  intended  for  ?  The  attorney  general  thinks  the  other 
has  been  already  rejected.  " 

Sir  Hugh  Cairns  .Now,  my  lord,  I  suppose  in  strict  regularity  wo  should  have  an 
answer  yes,  or  no,  first. 

The  Lord  Chief  Baron.  What  Mr  MiUer  said  it  was  intended  for  would  be  no  evi- 
dence. 

The  Attorney  General.  I  understand  your  lordship  to  have  rtiled  that,  but  it  is 
put  as  a  matter  of  form ;  it  is  a  different  question. 

The  Lord  Chief  Baron.  I  do  not  understand  that  the  witness  had  anything  to  do 
with  the  vessel.  It  seems  to  me  that  a  communication,  which  might  have  been  made 
in  a  stage  coach,  or  a  railway,  or  anywhere  else,  would  be,  I  was  going  to  say,  very 
good  evidence ;  but  it  would  be  evidence  perhaps  not  very  good,  but  certainly  evidence 
against  Miller.    I  do  not  at  all  see  how  it  is  made  evidence  against  the  defendants. 

The  Attorney  General.  We  could  only  put  it  on  the  ground  upon  which,  I  ven- 
tured to  put  the  former  question. 

The  Lord  Chief  Baron.  Mr.  Miller  was  employed.  It  is  just  like  the  case  of  the 
housebreaker's  shoes.  A  man  is  employed  to  make  the  shoes,  but  he  is  not  employed 
to  teU  all  the  world  what  they  are  made  for,  and  non  constat,  that  that  is  true.  The 
charge  against  the  defendants  is  a  crime,  and  what  one  man  says  about  another  man's 
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crime  may  bo  very  good  evidence  agaiust  himself  that  he  participated  in  it,  hut  it  is 
not  evidence  against  the  other  man. 
The  Attorney  Genebai.  Your  lordship  will  not  forget  that  this  is  a  proceeding  in 

The  Lord  Chief  Baron.  For  this  purpose  I  cannot  understand  what  is  the  differ- 
ence. 

The  Attorney  General.  That  will  perhaps  he  a  matter  for  your  lordship's  consider- 
ation. 

The  Lord  Chief  Baron.  If  you  imagine  that  there  is  anything  in  that  point  I  shall 
he  very  glad  to  consider  it.  It  being  a  proceeding  in  rem  makes  the  decision  binding 
as  to  the  thing  itself,  and  conclusive,  hut  it  does  not  appear  to  me  to  alter  the  charac- 
ter of  the  *vidence  aidmlssible  in  order  to  bring  home  guilt  to  the  particular  party  ac- 
cused ;  otherwise  you  know,  because  it  is  a  proceeding  in  rem,  what  anybody  says  about 
him  would  be  evidence. 

The  Attorney  General.  My  lord,  it  so  happens,  and  we  make  no  reflection  upon 
Messrs.  Fawcett,  Preston  &  Company  in  that  respect ;  their  statement  must  he  taken, 
as  I  said  before,  to  be  true  ;  that  is,  that  they  we  there  owners  at  the  time  of  the  seizure. 

The  Lord  Chlep  Baron.  But  I  think  the  fair  inference — and  it  will  be  for  the  court 
to  come  to  the  conclusion  which  shall  decide  whether  the  evidence  is  admissible  or  not — 
in  my  opinion  there  is  no  presumption  that  Mr.  Miller  was  the  actual  owner,  so  as  to 
make  it  evidence ;  and  I  am  inclined  to  think  that  if  he  was,  that  would.not  affect  the 
matter  in  the  hands  of  anybody  else ;  as,  for  instance,  if  a  man  being  clearly  in  pos- 
session of  a  watch,  says,  "  I  stole  it,"  that  is  very  good  evidence  against  him  ;  but  if 
another  person  gets  possession,  and  you  identify  the  watch,  it  is  not  evidence  against 
the  man  who  is  now  found  in  possession  of  it,  after  the  watch  is  taken,  that  the  man 
who  had  it  before  said  it  was  stolen,  and  that  he  stole  it.  Unless  one  is  to  introduce 
into  this  proceeding  rules  of  evidence  which  have  never  been  yet  applied  to  similar 
cases,  I  do  not  see  how  I  can  receive  the  evidence. 

The  Attorney  General.  My  lord,  I  am  certainly  not  aware,  if  I  had  been  I  should 
long  since  have  stated  it  to  your  lordship,  of  any  authority — any  decided  case  upon 
this  point. 

The  Lord  Chief  Baron.  I  was  going  to  say,  no  authority  is  cited  of  any  kind  either 
on  one  side  or  the  other ;  I  am  left,  therefore,  to  decide  upon  what  I  call  the  principle 
of  the  law  of  England.  I  should  say  that  what  I  have  stated  is  clearly  one  of  the 
principles  of  the  law ;  I  know  it  has  not  been  always  so.  No  doubt  in  the  days  of 
Charles  the  Second  very  likely  this  would  have  been  received  as  evidence,  and,  for 
aught  I  know,  it  might  have  been  effective ;  but  now  one  man  cannot  confess  another 
man's  guilt,  nor  do  anything  to  promote  what  can  be  considered  as  a  confession.  But 
really,  Mr.  Attorney,  I  am  now  addressing  you  upon  the  reasonableness  of  the  thing.  I 
put  the  case  of  a  stolen  jewel.  If  a  man  steals  it,  and  confesses  that  he  stole  it,  he 
escapes ;  he  parts  with  the  jewel  to  somebody  else,  you  cannot  use  that  man's  statement, 
though  you  identify  the  jewel,  to  show  that  that  man  had  stolen  it ;  and  if  another 
person  is  found  in  possession  of  it  under  circumstances  of  no  suspicion  and  a  long  time 
after,  you  cannot  possibly  use  that  statement,  I  think,  to  show  that  that  was  a  stolen 
jewel. 

The  Attorney  General.  1  am  only  now  about  to  make  this  remark  in  addition  to 
what  I  urged  upon  your  lordship  on  the  part  of  the  Crown.  The  statement  of  the 
elder  Mr.  Miller,  whatever  it  may  be,  if  permitted  to  be  given  in  evidence,  which  we 
wish,  was  made  at  a  time  when  the  vessel  was  in  his  possession  and  under  his  control. 

The  Lord  Chief  B aeon.  According  to  that,  you  know,  the  statement  of  a.  captain 
or  a  master  in  command  of  a  vessel  might  be  given  in  the  same  way. 

The  Attorney  General.  I  was  about  merely  to  observe  this,  that  in  the  informa- 
tion not  only  are  these  gentlemen  who  have  appeared  and  pleaded  to  be  found,  but  the 
names  of  the  firm  of  Messrs.  Miller  and  Sons  are  also  included  therein.  ' 

The  Lord  Chief  Baron.  Where  is  that  ? 

The  Attorney  General.  My  lord,  it  is  before  you ;  I  will  read  it ;  it  is :  "  Certain 
persons,  to  wit.  Miller,  Prioleau,  Thomas,  and  the  other  persons  whose  names  have 
been  mentioned."  My  lord,  it  being  open  to  the  attorney  general,  according  to  the 
form  of  proceeding  in  this  information,  to  allege  the  committing  of  the  act  complained 
of— that  is  to  say,  "equipping  or  furnishing" — ^in  this  particular  instance  by  one  per 
sou  and  by  another,  and  by  several,  and  even  to  declare  so  generally  as  to  say,  that  the 
acts  were  done  by  these,  and  by  persons  whose  names  are  at  present  unl^nown,  I  sub- 
mit to  your  lordship  that  that  does  not  make  a  distinction  between  this  case  and  the 
ordinary  case  of  a  declaration,  say  between  plaintiff  and  defendant,  on  an  information 
of  the  attorney  general  against  a  particular  person,  who  may  be  called  the  defendant. 

The  Lord  Chief  Baron.  I  beg  your  pardon,  Mr.  Attorney  General.  I  have  been 
hitherto  only  looking  at  the  abstract  that  had  been  furnished  to  me,  in  which  the 
names  of  Millers  do  not  appear. 

The  Attorney  General.  No,  my  lord.  It  is  said  "  SiUem,"  &c.  It  is  a  pity  it 
should  have  been  so  brief. 
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Sir  Hugh  Cairns.  Tour  lordship  may  take  it  that  every  count  has  the  same  names 
as  the  first.  You  may  tate  it  that  one  count  will  show  everything  that  is  in  the  others 
on  this  point  as  to  these  names. 

The  Lord  Chief  Baron.  How  many  counts  are  there  ? 

The  Attorney  General.  There  are  ninety-eight  counts ;  hut  the  first  eight  counts 

disclose  the  whole  of  the  pleadings.    The  other  counts  vary  only  in  taking  the  words 

of  the  statute,  such  as  "equipping,  fitting  out,  and  endeavoring  to  fit  out,"  and  the 

like.    The  first  eight  counts  are  the  only  counts  that  any  one  need  pay  the  least  atten- 

.tion  to  upon  this  point ;  and  the  first  count  raises  this  question  as  to  the  names. 

The  Lord  Chief  Baron.  "  For  that  certain  persons,  to  wit,  William  Cowley  Miller, 
Thomas  Miller,"  and  others,  "heretofore  and  before  the  making  of  the  said  seizure,  and 
after  the  3d  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  nine- 
teen, and  before  the  25th  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-three,  within  a  certain  part  of  the  United  Kingdom,  to  wit,  Ratcliif,  in 
the  county  of  Middlesex,  without  any  leave  or  license  of  her  Majesty  for  that  purpose 
first  had  and  obtained,  did  equip  the  said  ship  or  vessel  with  intent  and  in  order  that 
such  ship  or  vessel  should  be  employed  in  the  service  of  certain  foreign  states,  styling 
themselves  the  Confederate  States  of  America,  with  intent  to  cruise  and  commit  hostil- 
ities against  a  certain  foreign  state,"  and  so  on.  There  is  issue  joined  upon  that  now, 
and  the  question  is,  What  is  the  issue  ? 

The  Attorney  General.  My  lord,  I  apprehend  that  the  issue  is  whether  the  state- 
ments in  the  information  are  true.  The  statements  in  the  information  are  that  various 
persons,  including  Messrs.  Miller  and  Sons,  or  the  elder  Miller,  or  one  of  his  sous,  did  the 
acts  which  are  relied  upon  as  constituting  a  forfeiture. 

The  Lord  Chief  Baron.  This  clause  that  I  am  referred  to  says  this :  "  No  claim 
shall  be  made  but  by  the  true  owner,  who  shall  make  an  affidavit,  or  it  shall  be  made 
by  the  attorney,  stating  that  he  has  good  authority,  and  on  failure  of  making  such 
proof  of  ownership,  the  goods  shall  be  condemned,  and  judgment  shall  be  entered 
thereon  by  default  according  to  the  usual  practice  of  the  court. 

The  Attorney  General.  What  I  was  about  to  submit  was  merely  this,  that  the 
effect  of  that  section,  which  your  lordship  has  just  adverted  to,  is  to  allow  persons  in 
the  position  of  Messrs.  Fawcett,  Preston  and  Company  to  make  that  affidavit,  (the  truth 
of  which  we  cannot  deny — it  cannot  be  denied  now,)  then  to  come  forward  as  oppo- 
nents, so  to  speak,  of  the  Crown,  and  to  put  the  Crown,  as  they  do  by  their  plea,  upon 
proof  of  the  allegations  in  the  information.  But,  whatever  those  allegations  would 
Lave  meant  or  did  mean  before  the  appearance  of  these  gentlemen,  they  mean,  after 
•  they  have  pleaded,  that  the  matters,  I  apprehend,  put  in  issue  are  clearly  those  which" 
are  averred  upon  the  face  of  the  information.  Now,  upon  the  face  of  the  information 
it  is  alleged,  among  other  things,  that  Messrs.  Miller  and  Sons,  or  the  elder  and  younger 
Miller,  among  other  people,  did  the  acts  upon  the  doing  of  which  reliance  is  placed  in 
the  information  to  sustain  or  found  the  forfeiture.  My  lord,  I  put  that  forward  as 
another  ground,  in  addition  to  those  which  have  been  previously  urged,  why  the  state- 
ment of  Mr.  Miller,  under  these  circumstances,  ought  to  be  received  in  evidence. 

The  Solicitor  General.  Your  lordship  has  been  so  good  as  to  permit  the  matter  to 
be  reconsidered,  therefore  I  may  be  excused  in  adding  some  observations. 

The  Lord  Chief  Baron.  I  assure  you,  Mr.  Solicitor  General,  I  shall  be  extremely 
glad.  The  fact  of  there  being  no  case  cited  at  all  makes  it  very  desirable  that  one 
should  hear  everything,  and  that  every  gentleman,  especially  so  high  an  authority  in 
the  law  as  you  are,  should  contribute  all  he  can  to  the  information  of  the  court ;  and  I 
am  sure  I  am  very  much  obliged  to  you. 

The  Solicitor  General.  My  lord,  we  certainly  do  regard  the  point  as  one  of  extreme 
importance,  and  if  your  lordship's  judgment  should  finally  be,  assuming  that  no  other 
court  should  at  any  time  differ  from  you,  to  the  effect  that  the  declarations  of  this  kind 
from  the  builders  should  not  be  admitted,  we  are  seriously  apprehensive  that  it  may  be 
a  decision  that  will  practically  render  nugatory  the  act,  and  in  aU  after  cases  make  it 
absolutely  impossible  even  to  prove  that  intent,  which  is  necessary  to  work  the  for- 
feiture. . 

I  will  give  some  additional  reasons,  if  I  am  permitted,  for  -the  conclusion  at  which 
we  had  certainly  arrived,  that  this  evidence  was  legitimate  and  admissible.  My 
learned  friend,  the  attorney  general,  has  referred  your  lordship  to  the  form  of  the 
information,  and  your  lordship  will  recollect  under  what  circumstances  such  an  infor- 
mation is  unavoidably  filed.  The  Crown,  upon  information  which  reaches  it,  aud 
which  of  course  can  only  be  founded  upon  the  overt  acts  and  declarations  of  those 
who  are  seen  to  be  connected  with -and  in  personal  possession  of  the  vessel  and  exer- 
cising acts  of  ownership  and  control  over  it,  seize  the  vessel  as  already  forfeited— 
already  forfeited,  mind,  under  the  clause  of  the  act  of  Parliament  to  which  I  shall 
refer.  The  Crown  makes  its  case,  files  its  information,  and  alleges  upon  the  face  of 
that  information  who  are  the  persons  as  to  whom  it  is  prepared  to  prove  acts  done 
vnth  the  intent  which  is  made  illegal  by  the  statute.  Now  the  law  permits  any  one 
in  the  world  to  come  in  and  make  a  claim,  provided  either  he,  or  in  some  oases  his 


40  CLAIMS   AGAINST   GEEAT   BRITAIN.  • 

attorney,  will  accredit  the  claim  upon  the  record  by  a  certain  aiSdavit — that  is,  the 
affidavit  to  he  made  under  the  three  hundred  and  ninth  section  of  the  customs  consoli- 
dation act,  and  that  affldavit  is  to  be  merely  to  this  eifect :  "  If  the  person  himself  shall 
he  in  London,  Edinburgh,  and  Dublin,  or  within  the  liberties  thereof,  it  should  be  made 
by  him  before  one  of  the  judges  of  the  court  to  which  the  ship  or  goods  are  returned 
or  in  which  the  information  is  filed,  that  the  ship  bought,  or  the  goods  was  or  were  his 
property  at  the  time  of  seizure,"  as  to  which  I  ask  your  lordship's  particular  attention 
to  the  fact  that  that  affidavit  is  only  to  be  made  by  the  party,  "if  he  be  at  the  time  in 
London,  Edinburgh,  or  Dublin,  or  within  the  lihei-ties  thereof."  "  But  if  such  person 
shall  reside  elsewhere,  then  oath  shall  be  made  by  the  attorney  by  whom  such  claim 
or  appearance  shall  be  entered  that  he  has  full  authority  from  such  owner  to  enter  the 
same,  and  that,  to  the  best  of  his  (the  attorney's)  knowledge  and  belief,  such  ship  or 
goods  were  at  the  time  of  the  seizure  thereof  the  bona  fide  property  of  the  person  in 
whose  name  such  claim  or  appearance  is  entered."  Can  it  he  believed,  my  lord,  for  a 
moment,  that  the  legislature  intended,  by  authorizing  an  attorney  in  any  case  in 
which  the  client  did  not  reside  in  London,  Edinburgh,  or  Dublin,  (in  this  case  whether 
it  has  been  done  I  do  not  know,  whether  it  is  the  attorney's  aflidavit  or  the  party's,) 
to  state  something  to  the  best  of  his  knowledge  and  belief  as  to  the  ownership,  and 
that  that  should  be  such  evidence  against  the  Crown  that  the  Crown  should  not  be 
permitted  to  go  into  proof  of  the  matter  alleged  on  the  face  of  -the  information  as  to 
acts  done  by  those  who  were  in  the  ostensible  possession  and  exercising  all  the  powers 
of  ownership  over  the  vessel  before  the  date  of  the  seizure  ?  Is  it  possible  that  such 
virtue  can  be  attributed  in  this  act  of  Parliament  to  the  oath  of  an  attorney  as  to  the 
best  of  his  knowledge  and  belief?  My  lord,  this  is  the  attorney's  affidavit,  and  that 
upon  which  your  lordship  is  asked  now  to  exclude  the  evidence  of  the  persons  who 
had  the  indicia  of  ownership  at  an  earlier  period,  the  declarations  of  the  builders,  who 
must  have  known  better  than  any  one  else  in  the  world  for  what  purposes  they  were 
building  the  ship,  and  on  whose  orders  and  on  whose  account,  which  was  the  next 
thing  we  were  going  to  ask.  Your  lordship  is  asked  upon  this  affidavit  of  the  attor- 
ney— of  Mr.  Eowcliffe,  who  merely  says  he  has  authority,  full  authority — from  Mr. 
Sillem  and  others,  whom  he  names,  to  enter  a  claim  in  this  honorable  court  "  that 
the  vessel  called  the  Alexandra,  with  her  tackle,  apparel,  and  furniture,  returned 
in  the  within  indenture  of  appraisement ;  and  this  deponeiit  further  saith,  to  the 
best  of  his  knowledge  and  belief,  the  said  vessel,  with  her  tackle,  apparel,  and  fur- 
niture, were,  at  the  time  of  the  seizure  thereof,  thebona  fide  property  "  of  these  people. 
He  has  not  shown  any  means  of  knowledge  whatever.  The  statute,  no  doubt,  makes 
'that  sufficient,  but  for  what  purpose  ?  The  statute  does  not  say  that  the  evidence 
which  would  otherwise  be  receivable  is  not  to  be  receivable  when  that  aflidavit  is 
made,  but  merely  that  the  locus  standi  in  curid,  the  right  to  litigate  the  question  with 
the  Crown,  is  to  be  granted  to  the  person  whose  attorney  has  made  that  affidavit.  I 
say  if  you  can  exclude  the  declarations  of  the  builders,  who,  in  the  absence  of  this 
affidavit,  have  the  possession,  the  control,  and  all  the  evidence  of  ownership,  the 
statute  is  made  a  dead  letter,  and  nothing  is  necessary  but  the  moment  that  a  thing 
of  this  sort  should  get  wind  for  some  people  to  come  forward  and  to  say,  "We  are  the 
true  owners,  wo  claim  the  vessel."  The  attorney  makes  the  affidavit  upon  the  record, 
and,  of  course,  my  lord,  the  persons  chosen  to  come  forward  in  that  position  will  be 
carefully  selected  as  those  against  whom  the  evidence  which  is  known,  or  may  proba- 
bly be  surmised  to  exist,  will,  with  the  least  degree  of  facility,  be  brought  to  hear. 

Now,  my  lord,  let  us  pass  from  the  affidavit  to  the  act  of  Parliament  under  which 
this  proceeding  is  taken.  Does  the  act  of  Parliament  say  that  you  are  to  try  the 
question  of  forfeiture  solely  with  reference  to  the  person  who  claims  and  makes  this 
affidavit,  and  upon  the  assumption  that  he  has  made  out  that  sort  of  title  which  the 
purchaser  of  a  watch  or  the  purchaser  of  a  pair  of  shoes  in  market  overt  has  against 
the  rest  of  the  world  ?  Why,  what  do  we  know  about  the  title  of  this  owner  ?  What 
do  they  mean  by  saying,  or  what  does  their  attorney  mean  by  saying, "  Ijona  fide 
owner  ?"  Is  it  the  legal  or  the  equitable  ownership  ?  is  it  the  sole  ownership,  or  is 
it  ownership  in  partnership  ?  When  did  they  get  that  title  ?  Where  is  the  deed  of 
sale  ?  By  what  means  did  they  get  it  ?  None  of  these  things  is  known,  and  surely 
it  is  for  them,  if  the  evidence  is  to  be  rejected  which  is  otherwise  available  in  sup- 
port of  the  allegations  in  the  information,  because  they  say  at  the  date  of  the 
seizure  they  were  the  owners,  surely,  my  lord,  in  order  to  displace  what  otherwise 
would  be  the  proper  incidents  and  facts  of  that  evidence,  we  ought  to  know  from  them 
how  they  became  owners  and  when  they  became  owners. 

The  LOKD  Chief  Baron.  The  act  does  not  require  that.  The  act  says,  upon  that 
affidavit  being  filed— it  may  have  been  unwise,  but  it  says,  upon  the  affidavit  being 
filed  they  have  liberty  to  come  in  and  contest  the  matter. 

The  SouciTOK  General.  Just  so ;  they  may  come  in  and  contest  it,  but  the  act 
does  not  say  they  may  come  in  and  contest  it  with  the  advantage  of  persons  whose 
ownership  is  to  all  intents  and  purposes  assumed  to  be  a  real  and  bona  fide  ownership 
at  that  time,  that  the  nature  of  the  evidence  which  the  Crown  may  give  is  to  be  cut 
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down  by  means  of  their  making  that  affidavit.  They  require  under  the  act  nothing 
more  than  a  loeus  standi  to  come  in  and  claim  to  be  admitted  to  litigate  the  question ; 
but  the  act  does  not  at  all  say  that  that  which  would  be  evidence  in  support  of  the 
allegations  contained  in  the  information  shall  not  be  received  because  that  affidavit 
has  been  made.  And  I  beg  your  lordship  to  observe  that  it  is  impossible  that  should 
have  been  the  intention  of  the  legislature,  because,  by  the  statute  under  which  this 
proceeding  arises,  the  forfeiture  takes  place  before  the  date  of  the  seizure,  and  there- 
fore persons  who  come  in  and  say  they  were  the  owners  at  the  date  of  the  seizure  do 
not  really,  and  the  legislature  did  not  require  that  they  should,  apply  themselves  to 
the  period  of  time  at  which  the  forfeiture,  if  it  ever  took  place  at  all,  did  take  place. 
They  come  in  denying  that  there  was  any  forfeiture,  for  the  causes  mentioned  in  the 
information.  The  issue  raised  is  not  whether  they  are  the  parties,  whether  they  had 
the  criminal  intent,  but  whether  such  case  of  forfeiture  ever  arose.  Now,  suppose  any 
of  the  other  parties  named  in  the  information  did  the  prohibited  acts,  and  with  the 
illegal  intent  previous  to  the  date  of  the  seizure,  there  was  a  good  forfeiture  in  favor 
of  the  Crown,  and  surely  the.  Crown  has  a  right  to  make  out  that  a  forfeiture  had  ac- 
crued to  it  by  reason  of  the  acts  of  Messrs.  Miller  and  Company,  notwithstanding  the 
statement  that  at  the  time  of  the  seizure,  when  the  forfeiture  did  accrue,  certain  other 
persons  are  entitled  to  say  that  they  were  owners,  assuming  that  there  is  no  other  for- 
feiture. Now,  what  is  the  language  of  the  act  ?  I  must  say  that  it  is  lost  sight  of  in 
considering  this  point :  "  Be  it  enacted,  that  if  any  person  whatever  within  any  part 
of  the  United  Kingdom  shall  without  leave" — observe,  my  lord,  what  things  are  men- 
tioned, first  of  aU — "  equip,  furnish,  fit  out,  or  arm  ;"  secondly,  "  attempt  or  endeavor 
to  furnish,  fit  out,  or  arm;"  thirdly,  "procure  to  be  fitted  out  or  armed;"  fourthly, 
"  who  shall  knowingly  or  willingly,"  &c.  Of  those  different  words,  some  certainly 
would  not  apply  to  the  owner ;  that  is  quite  clear,  because  the  knowingly-aiding,  assist- 
ing, and  being  concerned  is  distinguished  from  the  other  offense,  and  would  be  the  act 
of  the  accessory  and  not  of  the  principal — and  if  any  of  these  things  are  done  with 
the  intent  mentioned,  first  of  aU  there  may  be  penalties  against  the  person — but  then 
quite  disengaged  from  these  penalties  against  the  person,  the  clause  goes  on  to  say, 
"  and  every  such  ship  or  vessel  with  the  tackle,  apparel,  and  furniture,  together  with 
all  the  materials,  arms,  ammunition  and  stores  which  may  belong  to  or  be  on  board  of 
any  such  ship  or  vessel,  shall  be  forfeited."  If  any  one  of  those  things  are  done  the 
forfeiture  takes  place.  Well,  the  seizure  follows  afterward — an  interval,  perhaps  a 
considerable  interval,  takes  place  between  the  act  which  forfeits  and  the  actual  seiz- 
ure, and  is  evidence  against  the  persons  who  did  the  criminal  act  with  the  criminal 
intent,  having  at  that  time  dominion  over  the  vessel  to  be  rejected — evidence  which 
will  be  good  against  them  who  are  charged  with  it  in  the  information,  merely  because 
you  have  got  this  affidavit,  giving  a  lomis  standi  in  cund  to  a  person  who  says  that  at  a 
subsequent  date,  the  date  of  the  forfeiture,  he  was  the  true  owner — a  thing  which  a 
man  might  say  who  had  nothing  whatever  to  do  with  the  ship,  directly  or  indirectlj;, 
in  the  shape  of  a  claim  or  title  to  o^vnership  at  the  time  when  the  forfeiture  accrued. 
And  I  say,  my  lord,  you  are  to  go  back  upon  the  presumption  of  law,  and  the  pre- 
sumption of  law  is  that  the  ship  that  Miller  built  in  Miller's  yard  is  Miller's  ship  until 
that  presumption  is  taken  away — and  if  it  was  so  I  think  it  would  not  be  difficult  to 
cite  authorities  to  your  lordship  to  show  that  declarations  respecting  the  subject-mat- 
ter of  a  cause  by  a  person  who,  at  the  time  of  making  them,  had  the  same  interest  in 
such  matters  as  one  of  the  parties  now  has,  are  admissible  in  evidence  against  that 
party,  though  the  maker  is  alive  and  might  be  called  as  a  witness — which  is  an  addi- 
tional fact— that  is  the  case  of  Woolway  rs.  Rowe,  (1  Adolphus  and  Ellis,  page  114.) 
That  related  to  real  estate,  but  the  principle  is  the  same ;  and  there  are  multitudes  of 
cases  that  illustrate  the  same  principle.  The  declarations  of  predecessors  in  interest 
generally  are  receivable  ;  and  though  there  may  be  some  exceptions,  for  instance,  the 
case  of  a  man  who  without  notice  takes  a  bill  of  exchange  before  it  is  due,  that  is  ip  some 
degree  an  exception,  founded  on  a  bill  of  exchange.  A  man  who  buys  in  overt  market 
may  not  be  affected ;  but  the  general  rule  is  that  predecessors  in  interest  do  not  bind 
by  their  declarations,  and  that  persons  who  come  in  after  them  will  be  bound — and  it 
is  for  them  to  show  by  actual  evidence,  when  the  turn  of  the  defendants  comes  to 
state  their  case  to  the  court — it  is  for  them  to  show  those  declarations  which  give  a 
Zooms  standi  in  the  cause,  with  only  that  evidence  of  title  and  ownership  now  before 
the  court,  namely,  evidence  of  possession  and  control  by  the  Millers  in  their  yard  of  a 
thing  which  they  themselves  created  by  the  materials  belonging  to  them,  on  the  one 
hand — and  on  the  other  hand  the  attorney  has  to  satisfy  the  statute,  saying  that  at  the 
date  of  the  s'eizure  he  belives  that  these  gentlemen  are  the  owners.  The  two  things 
might  perfectly  stand  together — Miller's  apparent  ownership  could  be  continued  tiU 
that  very  date — and  I  say,  my  lord,  there  is  not  the  slightest  ground  for  saying  that  a 
presumption  is  to  be  made  that  a  builder  of  a  ship  is  not  the  owner  of  it ;  on  the  con- 
trary, the  presumption  is  that  he  is  owner  of  it  at  law,  until  some  contract  is  shown 
which  by  law  takes  it  out  of  him.  Nothing  is  shown  here ;  nothing  is  alleged  except 
the  attorney's  belief  that  at  the  date  of  the  seizure  Miller  is  not  the  owner,  of  course, 
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because  these  gentlemen  were.  I  submit  to  your  lordships  that  this  evidence  is  cer- 
tainly receivable,  and  that  it  would  nullify  altogether  the  statute,  if  the  contrary 
should  be  held. 

The  Queen's  Advocate.  Your  lordship  will  permit  me  to  mate  a  very  few  observa- 
tions in  support  of  the  proposition  I  ventured  to  state  shortly  to  your  lordship  before, 
that  the  fact  of  these  proceedings  being  in  rem,  distinguishes  the  case  from  any  prece- 
dent. 

The  Lord  Chibp  Baron.  Now  I  understand  what  you  meant. 

The  Queen's  Advocate.  That  is  what  I  meant  certainly.  "  Breois  esse  laboro,  obscurus 
fio,"  was  very  much  the  caae.  Your  lordship  will  allow  me  to  make  a  few  observations 
that  may  contribute  to  throw  light  upon  the  case  which  is  now  before  your  lordship. 
Let  me  ask  this  question:  Suppose  this  vessel  had  been  equipped,  furnished,  fitted 
out,  and  armed  for  the  illegal  purpose  mentioned  in  this  act,  iefore  Messrs.  Fawcett  and 
Preston  became  possessed  of  her,  can  anybody  doubt  that  she  would  be  forfeited  to 
the  Crown  ?  She  would  have  been  forfeited  to  the  Crown  before  Messrs.  Fawcett  and 
Preston  took  possession  of  her.  , 

The  Lord  Chibe  Baron.  Yes. 

The  Queen's  Advocate.  And  how  can  the  title  of  the  Crown  be  divested  by  the  fact 
that  she  was  sold  with  a  bad  title  to  Messrs.  Fawcett  and  Preston  afterward,  which 
would  have  been  the  case?  And  yet  a  decision  which  shut  out  the  means  of  showing 
that  she  had  defaoto  been  forfeited  to  the  Crown  would  be  tantamount  to  giving  a  title 
to  Messrs.  Fawcett  and  Preston.  May  I  also  ask,  my  lord,  supposing  this  case  was  to 
be  looked  at  before  the  statute  of  Victoria,  chap.  107.  Supposing  chap.  107  had  not 
passed,  would  not  the  issue,  divested  of  teohuicalities,  plainly  be  this ;  as  under  the 
59  Geo.  Ill,  c.  69,  sec.  7,  it  is  "res,"  this  vessel  had  been  forfeited  to  the  Crown — that 
would  have  been  the  question  and  the  fact ;  a  subsequent  statute  has  enabled  a  par- 
ticular person  in  making  a  particular  affidavit  to  contest  that  that  question  could  not 
shut  out  any  evidence  which  would  otherwise  have  been'receivable.  My  lord,  there  is 
an  analogy,  I  do  not  say  it  is  exact,  (it  is  not,)  but  there  is  an  analogy  which  those  who 
practice  in  the  prize  court  are  quite  familiar  with.  The  claimant  in  the  prize  court 
may  be  a  totally  different  person  from  that  person  whose  evidence  condemns  the  ves- 
sel. The  question  I  would  reaUy  submit  is,  has  any  act  been  done  to  this  vessel  by 
any  person  which  under  the  provisions  of  this  statute  has  forfeited  it  to  the  Crown  ? 
And  if  that  has  not  been  the  case  are  not  we,  who  appear  for  the  Crown,  entitled  to 
show  that  by  the  declarations  of  the  persons  who  have  done  that  act  whereby  the  ship 
has  been  forfeited,  they  are  not  practically  and  substantially,  and  for  all  the  purposes 
of  justice,  the  real  defendants,  though  another  person  may  be  the  claimant,  in  order 
that  the  question  may  be  raised  before  the  court?  My  lord,  I  am  sure  your  lordship 
would  be  averse  to  put  any  construction  upon  this  estate  which  would  really  rob  it 
entirely  of  its  efficacy;  because,  my  lord,  it  is  perfectly  clear  from  what  the  solicitor 
general  has  said — and  I  wiU  not  travel  over  that  ground  again ;  I  should  not  only  be 
putting  water  into  his  wine — it  is  perfectly  clear  that  any  person  might  come  forward — 
almost  any  person,  certainly  before  the  statute,  anybody  without  any  fear  of  any  penalty 
might  come  forward — the  very  person  perhaps  who  was  least  interested  in  the  vessel 
mi^ht  have  come  forward,  and  by  his  coming  forward  have  prevented  the  only  evidence 
which  could  have  condemned  the  vessel  being  laid  before  your  lordship.  I  really  do 
think,  my  lord,  that  for  these  reasons,  regard  being  had  to  the  peculiar  nature  of  the 
proceedings,  none  of  the  precedents  which  your  lordship  has  stated  would  be  militated 
against,  by  admitting  the  evidence  of  the  person  whom  we  charge  as  being  the  owner 
at  the  time  the  vessel  was  forfeited. 

Mr.  Locke.  My  lord,  I  wish  to  make  one  or  two  observations  in  this  case.  Your 
lordship  asked  what  the  issue  was.  Now  I  humbly  submit  to  your  lordship  that  the 
issue  is;  have  not  these  persons  who  are  named  in  the  information 

The  JjORD  Chief  Baron.  Including  the  present  defendants  and  others. 

Mr.  Locke.  Done  to  the  Alexandra  any  of  the  acts  which  are  expressed  here, 
namely,  equipped,  fitted  out,  or  procured  to  be  fitted  out,  any  one  of  these  things  al- 
leged in  the  information  with  the  intent  of  equipping  that  vessel  against  the  federal 
States,  which  were  at  peace  with  this  country  ? 

That,  I  submit  to  your  lordship,  is  the  issue  in  the  case,  and  if  yonr  lordship  wUl  look 
at  the  first  count  in  the  information,  it  wUl  be  quite  sufficient.  It  is  not  necessary  to 
look  into  any  reason,  because  they  merely  vary  as  to  the  acts  as  they  appear  in  the 
seventh  section  of  the  act  of  Parliament,  and  likewise  vary  as  to  the  names  they  give 
to  the  federal  States  and  the  Confederate  States.  But  in  the  first  count  in  the  inform- 
ation there  is  quite  sufficient  for  my  purpose  to  point  out  the  view  which  I  take  of  this 
case.  Now  that  information  directly  states  that  these  persons,  naming  them  all, 
the  two  Millers  appearing  as  the  two  first,  did  equip  this  vessel  with  the  intent  which 
is  made  illegal  in  the  act  of  Parliament.  Very  well,  I  submit  to  your  lordship  that 
they  become  all  of  them  defendants  by  being  so  charged  in  the  first  count  in  the  in- 
formation. Then  I  ask  how  can  these  parties  from  a  certain  number  of  these  defend- 
ants coming  forward  and  saying  "  the  vessel  belongs  to  us,"  get  rid  of  the  liability  of 
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the  other' defendants  who  are  charged  with  these  acts,  which  if  they  have  committed 
those  acts,  has  given  the  Crown  the  title  to  forfeiture  ?  My  lord,  if  the  question  were 
as  to  the  proprietorship  of  the  parties  who  make  the  claim,  fl,nd  if  that  were  made  the 
only  issue  that  your  lordship  had  to  try,  they  ought  to  begin,  they  ought  to  establish 
their  right  to  the  vessel,  and  whether  they  have  a  right  or  not  is  perfectly  immaterial. 
This  vessel,  I  take  it,  might  belong  to  the  moat  innocent  persons,  and  yet  if  it  were 
used  for  the  purpose  and  with  the  intent  of  attacking  the  federal  States,  if  it  were 
fitted  up  by  anybody  for  that  purpose,  I  take  it,  my  lord,  upon  the  seventh  section  of 
the  act  of  Parliament,  that  that  vessel  would  become  forfeited.  And  therefore,  my  lord, 
if  that  be  so,  and  if  it  be  shown  by  the  evidence  that  Messrs.  Miller  and  Company  and 
other  persons  were  acting  together  or  acting  singly  with  reference  to  this  vessel,  if  it 
be  shown  that  there  was  a  community  of  interest  among  them,  so  that  they  were 
acting  together  for  one  common  object ;  then  I  submit  to  your  lordship  that  any  state- 
ment by  Messrs.  Miller,  although  it  might  not  be  evidence  probably  against  any  one  of 
the  other  persons  in  the  transaction,  still,  if  they  are  defendants  in  this  inquiry,  is 
evidence  agaiust  themselves ;  and  if  in  the  result  it  should  be  shown,  by  the  evidence 
of  the  Crown,  that  any  of  these  persons,  (it  is  not  necessary  to  prove  that  they  all  did 
it,)  but  that  any  one  of  these  persons  equipped  this  vessel  for  the  purpose  alleged  in 
the  information,  then  the  Crown  would  have  had  a  right  to  forfeit  the  vessel.  The 
issue,  as  I  submit  to  your  lordship,  is  whether  or .  not  this  vessel  was  equipped  by  any 
of  these  parties  with  the  intent  alleged  in  the  information ;  and  if  that  is  made  out, 
without  reference  to  the  ownership  or  without  reference  to  their  combining  together, 
or  any  question  of  that  kind,  the  issue  is  made  out  that  the  vessel  was  equipped  for 
that  purpose,  and  therefore  she  ought  to  have  been  forfeited.  I  submit,  my  lord,  that 
looking  at  it  in  that  point  of  view,  it  is  quite  immaterial  to  consider  what  were  the 
claims  of  these  parties  to  the  vessel ;  because  whoever  it  might  belong  to,  still,  if  it  is 
to  be  used  for  that  purpose,  the  vessel  is  forfeited. 

Mr.  Jones.  I  will  ask  your  lordship's  i>ermission  to  add  one  remark,  which  is  that  it 
is  not  asserted  that  this  vessel  is  the  property  of  Messrs.  Fawoett,  Preston  and  Company. 
It  is  no  part  of  the  issue  whose  property  it  is,  therefore  I  apprehend  the  question  is  open 
to  the  defendant  upon  the  evidence,  unless  it  should  appear  to  your  lordship  that  upon 
the  evidence  as  it  stands  it  is  probable  it  was  not  the  property  of  Messrs.  Miller  and 
Company  at  the  time  these  declarations  are  spoken  of ;  it  is  for  your  lordship  to  deter- 
mine whether,  in  so  far  as  ownership  is  concerned,  it  ought  not  to  be  determined  at 
once  as  a  matter  of  fact,  either  by  your  lordship  or  in  whatever  way  your  lordship  may 
choose  to  have  it  determined,  in  whose  ownership  it  was  at  the  time  of  the  declaration. 

Sir  Hugh  Caiens.  My  lord,  I  cannot  at  all  feel  any  regret  that  this  question  has 
been  by  your  lordship  allowed  to  be  reopened ;  because  I  cannot  help  thinking  that 
the  more  it  is  considered,  upon  the  surer  and  more  perfect  grounds,  the  more  your 
lordship.'s  original  view  will  be  confirmed,  and  the  arguments  of  my  learned  friends,  I 
think,  when  they  are  examined,  will  not  in  any  way  be  found  to  displace  that  view. 
There  are  one  or  two  matters  which  we  may  get  rid  of  at  once  and  for  all  in  order  that 
we  may  not  embarrass  this  question ;  the  fiist  is  this  question  on  the  affidavit  as  to 
property. 

The  Lord  Chief  Baron.  The  affidavit,  it  seems  to  me,  with  great  deference  to  the 
learned  solicitor  general,  has  really  nothing  to  do  with  this  argument.  The  affidavit 
is  the  condition  upon  which  a,  party  is  allowed  to  come  in,  when  he  has  come  in  there 
is  an  end  of  any  comment  about  the  affidavit.  There  he  is;  the  question  is,  what  is  to 
be  tried  f  It  may  have  been  very  unwise  to  have  made  the  provision  for  coming  in, 
but  when  he  is  in  there  is  an  end  of  the  afSdavit;  I  have  nothing  to  do  with  it  at  all. 

Sir  Hugh  Cairns.  And  the  affidavit  is  conclusive  as  to  the  fact  averred  in  it,  viz : 
that  at  the  time  of  the  seizure  the  Crown  is  wiUing  to  admit,  (whether  it  is  wise  or  un- 
wise I  have  nothing  to  say  to  it,)  that  certain  persons  who  have  made  the  affidavit  or 
in  whose  behalf  the  affidavit  is  made  were  the  6o?u»^^  owners. 

The  Attorney  General.  We  do  not  admit  that;  there  is  no  question  of  ownership 
raised,  but  for  the  purpose  of  contesting  the  title  of  the  Crown  to  the  forfeiture. 

The  Lord  Chief  Baron.  They  are  let  in  to  contest. 

The  Attorney  General.  Just  so,  my  lord. 

Sir  Hdgh  Cairns.  I  will  read  my  learned  Mend's  own  statement.  The  affidavit  as 
to  Messrs.  Fawcett  &  Co.'s  ownership  "  must  be  taken  to  be  true." 

The  Attorney  General.  So  the  statute  says. 

Sm  Hugh  Cairns.  So  the  statute  says :  and  I  desire  to  say  nothing  more,  therefore, 
as  regards  the  state  of  the  seizure.  For  aU  the  purposes  of  this  proceeding,  whether  it 
is  wise  or  unwise,  I  say  again  I  care  not ;  the  legislattnre  is  content  to  say  Messrs.  Faw- 
cett, Preston  and  Company  are  to  be  considered  the  true  and  bona  fide  owners.  Now,  my 
lord,  let  us  consider  for  a  moment  what  is  the  meaning  of  the  phrase  which  is  used  in 
law,  that  this  is  a  proceeding  in  rem.  I  apprehend  that  the  meaning  of  it,  and  the  only 
meaning,  is  this :  that  when  judgment  passes  it  is  a  judgment  conclusive  as  to  the 
status  of  the  ship  in  question;  it  is  a  judgment  which  leads  to  certain  incidents.  It 
cannot  be  contested  or  differed  feomin  any  other  proceeding.    But  as  regards  the  mode 


44  CLAIMS   AGAINST   GEEAT   BRITAIN. 

of  trial,  wMcli  is  what  your  lordship  has  now  to  deal  with.  I  say  that  is  a'perfeotly 
different  matter.  The  trial  is  a  trial  inter  partes  ;  it  is  a  trial  in  which  they  are  defend- 
ants, and  they  are  called  defendants  on  the  record  ;  they  are  admitted  to  plead,  and 
they  have  pleaded,  and  the  record  hefore  your  lordship  is  a  record  containing  the  plea 
of  the  defendants;  and  therefore  I  apprehend  the  mode  and  form  of  trial  must  go  on 
just  in  the  way  in  which  any  trial  goes  on  in  a  case  in  which  there  is  a  plaintiff  on  the 
one  side  and  defendants  on  the  other.  And  I  will  pray  your  lordship  to  be  so  good  for 
a  moment,  as  to  observe  first  what  the  consequence  of  the  argument  on  the  other  side 
is.  Why,  the  consequence  obviously  is  this,  that  all  the  Crown  would  have  to 
do,  in  order  to  attain  the  end  which  is  now  contended  for,  would  be  to  put  into  the 
information  a  large  number  of  names,  including  the  names  of  persons  as  to  whom  the 
Crown  was  perfectly  sure  that  any  admission  that  they  desired  might  be  got  from  some 
of  them,  to  put  in  the  names  of  all  those  persons  and  to  say :  "  Now,  we  will  open  our 
case.  We  do  not  care  who  is  supposed  to  be  the  honafide  owner  or  the  defendant  in  the 
case ;  we  will  prove  to  you  that  Mr.  John  Smith  in  the  street  on  such  a  day  made  such 
a  declaration  to  some  person  or  other."  Turn  to  the  information ;  you  will  find  the 
name  of  John  Smith  in  the  information;  therefore  that  is  evidence  (let  the  jury  attach 
what  weight  to  it  they  lite)  to  show  that  John  Smith  made  an  admission,  and  if  so  it 
is  evidence  to  be  used  on  the  record  between  these  parties.  Now,  my  lord,  I  apprehend 
that  the  very  consequence  to  which  the  argument  would  go  shows  how  intolerable  the 
argument  is,  for  I  pray  your  lordship  to  observe  that  the  whole  of  these  names  in  the 
information  are  laid  under  a  videlicet.  It  is  not  incumbent  upon  the  attorney  general 
to  prove  his  case  with  regard  to  any  one  of  these  single  names.  Moreover,  the  infor- 
mation goes  on  to  say  that  not  only  does  it  make  this  statement  with  regard  to  the 
persons  named  in  it,  but  with  regard  to  various  other  persons  at  present  unknown  to 
the  attorney  general.  Therefore,  according  to  my  learned  friend's  argument,  it  is  not 
the  admission  of  Mr.  Miller,  it  is  not  the  admission  of  Mr.Prioleau,  it  is  not  the  admis- 
sion of  one  person  or  another ;  it  is  the  admission  of  any  person  they  like  in  the  whole 
world  that  they  would  be  competent  to  bring  forward  here  and  say,  "  We  have  alleged 
in  our  information  that  various  other  persons  combined  with  Mr.  Miller  and  these  per- 
sons, and  we  give  you  the  admission  of  any  person  we  choose  to  give  for  the  purpose." 
Now,  my  lord,  I  apprehend  that  the  whole  theory  of  admission  in  law  proceeds  upon 
this.  The  admissibility  of  admissions  depends  upon  the  persons  who  are  the  parties 
to  the  record,  and  if  a  jierson  is  a  defendant  on  the  record  he  cannot  complain  of  this, 
that  an  admission  that  he  has  made  out  of  the  court  is  given  against  him,  because  he 
cannot  dispute  his  own  admission  ;  and  the  purpose  for  which  the  admission  is  put  in 
evidence  is  simply  to  dispense  Avith  the  proof  as  against  a  person  who,  from  his  position 
on  the  record,  is  not  able  to  dispute  the  statement  which  is  so  made.  But  I  apprehend 
that  the  whole  confusion  on  the  part  of  th^  Crown  is  this,  that  they  have  confused  the 
question  of  acts  done  with  the  question  of  admissions  made.  I  will  accept,  for  the  sake 
of  argument,  this  proposition,  that  my  learned  friends  can  give  evidence  of  any  act 
done  by  that  individual,  leaving  the  question  to  be  considered  how  far  the  doing  of 
that  act  will  have  a  particular  effect  under  the  act  of  parliament  or  otherwise.  But  I 
affirm,  and  I  affirm  with  confidence,  that  they  cannot  give  evidence  of  statements 
made,  ofsayings  said  by  that  individual.  Those  are  quite  different  matters.  If  that 
individual  knows  anything,  he  may  be  glad  to  state  what  he  knows  ;  but  what  he  said 
in  conversation  I  say  cannot  be  used  as  evidence  against  any  person  except  himself. 
If  he  is  on  the  record,  if  he  is  here  as  a  defendant,  able  to  conduct  his  case,  and  to 
prove  or  to  disprove  the  allegations  against  him,  then,  as  a  short  out,  the  Crown  may 
prove  what  he  said  out  of  court  because  he  is  on  the  record  and  cannot  estop  it.  But 
I  say,  as  against  a  third  person,  you  cannot  give  any  evidence  as  to  what  that  person 
said.  And  I  pray  your  lordship  to  observe  further  what  the  consequence  would  be  of 
the  question  which  has  been  put  by  my  learned  friends  being  answered.  Is  the  ques- 
tion which  they  have  put  an  inquiry  as  to  what  Miller  said  about  his  own  acts  ?  I  do 
not  admit  that,  even  if  it  was,  that  would  be  admissible  ;  but  the  question  which  they 
put  is  this :  What  did  Miller  say  about  what  thfe  ship  was  intended  for  ?  which,  of 
course,  would  go  not  merely  to  what  he  intended  the  ship  for,  but  what  other  persons 
intended  the  ship  for.  And  your  lordship  will  remember  how  the  evidence  already 
stands  in  this  case.  My  learned  friend  the  attorney  general  has  opened,  and  the  proof 
so  far  has  been  attempted  to  be  directed  in  accordance  with  his  opening,  to  show  that 
Messrs.  Fawcett,  Preston  and  Company  at  this  very  time,  when  the  ship  was  in  the  yard 
of  MiUer,  were  directing  and  interfering  with  regard  to  her,  and  had  a  control  over  her 
entirely  consistent  with  the  evidence  which  they  have  given  that  they  were  the  true 
owners.  Therefore,  the  evidence  which  is  attempted  to  be  used  in  the  shape  of  some 
statement  to  have  been  made  or  supposed  to  have  been  made  by  Miller  is  evidence  not 
as  to  what  the  intention  of  Miller  was,  but  by  the  very  form  of  the  question,  it  is  what 
was  intended  with  regard  to  the  ship  ?  which  would  be  not  merely  what  Miller  in- 
tended but  what  any  one  concerned  with  the  ship  did  intend.  But  I  put  it  on  shorter 
and  simpler  ground,  and,  as  it  seems  to  me  entirely  satisfactorily  that  it  is  of  the 
essence  of  the  admissibility  of  the  declaration  made  by  a  person  who  is  not  a  vri.tness 
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in  tlie  cause,  that  tlie  person  should  he  <a  party  to  the  cause,  so  that  any  atTmission 
made  hy  him  -would  be  evidence.  If  it  is  not  so,  if  the  question  is  to  prove  some  fact 
of  something  done  to  the  ship,  that  must  be  proved  as  a  fact  done  and  cannot  be 
proved,  because  some  other  person  said  it  was  done. 

The  Lord  Chief  Bakon.  I  propose  now  to  state  what  occurs  to  me  upon  the  sub- 
ject, in  order  that  any  other  light  may  be  thrown  upon  it  to-morrow  morning  which 
the  case  admits  of.  It  is  very  much  to  be  lamented  that  this  is  the  first  time  that  the 
foreign  enlistment  act,  which  was  passed,  I  think,  some  forty-five  years  ago,  has  ever 
been  brought  in  question  in  a  court  of  justice.  And  in  looking  at  the  foreign  enlist- 
ment act,  which  miKes  up  some  proceedings  which  may  be  taken  in  the  case  of  a  breach 
of  the  revenue  laws,  there  is  this  remarkable  thing  about  it ;  I  believe  I  am  right  in 
saying  that,  generally  speaking,  smuggling  has  never  been  made  a  crime.  There  may 
be  some  ofl'enses  against  the  revenue  which  are  misdemeanors,  and  some  which  are  fel- 
onies ;  but  ordinarily  the  cases  which  have  come  before  this  court  are  not  a  trial  of  an 
offense  at  all,  and  it  may  be  that  this  is  not.  The  learned  attorney  general  or  solicitor 
general  has  not  pointed  it  out ;  but  in  this  case  the  7th  section  of  the  59th  Geo.  Ill  declares 
that  not  only  the  ship  shall  be  forfeited,  but  every  such  person  so  oifending  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  upon  conviction  thereof,  upon  any  information  or 
indictment,  be  punished  by  fine  or  imprisonment.  And  1  know  it  appeared  to  me  when 
I  iirst  took  up  the  record  (I  took  up  only  the  abstract  of  it ;  I  had  not  the  least  idea 
that  it  extended  to  this  voluminous  parchment)  I  imagined  I  was,  among  other  things, 
trying  whether  the  present  defendants  who  came  in  and  claimed  the  ship,  avowed  It 
was  theirs,  and  asserted  it  upon  their  trial,  were  guilty  of  a  misdemeanor  by  whatthey 
had  done.  And  certainly  I  was  disposed  to  try  this  case  as  I  would  any  other  for  an 
offense,  applying  to  it  all  the  rules  of  evidence  that  belong  to  the  criminal  law,  and 
certainly  many  others — applying  this  rule,  that  no  man  can  be  made  guilty  of  any 
Clime  whatever  by  the  admission  of  some  other  person  that  he,  that  other  person,  was 
guilty.  But  the  case  has  this  peculiar  aspect  about  it :  There  is  apparently  mixed  up 
with  proceedings  which  are  in  the  nature  of  proceedings  in  this  court,  in  matters  of 
revenue,  a  charge  of  misdemeanor.  Now,  with  respect  to  what  fell  from  Mr.  Locke 
about  Miller's  being  mentioned  in  the  information,  and,  therefore,  that  what  is  evi- 
dence against  them  is  to  be  received  as  evidence  against  the  others,  I  hold  that  cer- 
tainly not  to  be  very  valid  reasoning. 

Mr.  LoCEB.  I  said  against  Miller  himself. 

The  LOKD  Chief  Baron.  But  he  is  not  here  to  be  tried.  Miller  is  not  here.  The 
jury  are  not  charged  with  any  question  whether  Miller  is  guilty  or  not ;  therefore,  as 
far  as  that  ground  goes,  it  ought  to  be  precluded.  But  then  I  understand  the  way  in 
which  the  learned  Queen's  advocate  put  it  is  this,  "  Yes,  but  Miller's  admission  is  evi- 
dence to  show  that  in  a  proceeding  in  rem  against  a  ship  the  ship  is  forfeited."  Well, 
I  do  not  feel  quite  clear.  It  certainly  is  to  be  lamented  that  we  are  here  without  any 
precedent  under  the  act  of  Parliament  at  all ;  and  I  do  not  imagine  that  the  act  of 
Parliament  at  all  intended  to  introduce  the  strict  administration  of  the  revenue  laws, 
with  all  that  belongs  to  them,  in  a  case  where  an  inquiry  is  to  take  place,  whether  a 
party  has  been  guilty  of  a  crime  or  not.  I  imagine  all  the  rules  by  which  persons 
charged  with  crime  are  protected ;  and  justice  is,  I  believe,  in  this  country  most  satis- 
factorily administered  under  those  rules,  and  I  do  not  imagine  it  is  intended  to  deprive 
them  of  the  benefit  of  them,  by  putting  this  question  of  seizing  a  vessel  into  this  act 
of  Parliament.  This  view  was  partici3arly  pressed  on  me  by  the  Queen's  advocate. 
The  question  may  be  here  not  whether  any  person  has  been  guilty  in  the  least  degree, 
but  whether  the  vessel  was  properly  seized.  Then  that  would  only  raise  this  ques- 
tion. There  is  no  doubt  that  with  respect  to  all  matters  of  revenue,  whoever  takes 
goods  and  endeavors  to  break  the  revenue  laws  with  those  goods,  occasions  the  forfeit- 
ure of  those  goods,  and  it  is  no  question  whose  they  are.  If  a  man  takes  any  tobacco 
and  tries  to  carry  it  where  he  has  no  right  to  cany  it,  according  to  revenue  laws,  it  is 
thereby  forfeited.  I-  cannot  step  in  and  say  "  I  am  the  owner."  But  query  whether 
that  applies  to  the  case  of  the  foreign  enlistment  act— whether  the  man  whose  property 
the  ship  is  not,  by  anything  he  says  or  does,  can  make  it  liable  to  forfeiture. 

And  I  still  adhere  to  this,  that  the  evidence  I  ought  to  look  at  is  this,  not  so  much 
whose  is  the  property,  as  whether,  under  all  the  circumstances  of  this  case,  supposing 
this  ship  to  be  the  property  of  the  defendants,  that  is,  of  the  persons  who  really  ap- 
pear and  claim  it,  whether  then  any  conduct  of  the  other  parties  giving  the  appear- 
ance of  assisting  persons  in  a  war  with  those  with  whom  we  are  in  amity,  can  afford 
ground  for  the  forfeiture  of  the  ship.  As  it  is  now  nearly  four  o'clock,  and  it  is  so  near 
the  hour  of  adjournment,  I  propose  to  adjourn,  and  to  get  the  assistance  of  my  learned 
hrothers,  and  see  whether  this  evidence  is  admissible  or  not.  Certainly,  considered  as 
a  question  of  trying  an  indictment  for  crime,  I  should  be  of  opinion  that  if  I  received 
the  evidence  I  should  endanger  the  verdict ;  but  I  think  the  proceedings  would  be 
altogether  fruitless  if  I  were  to  reject  or  admit  evidence  improperly. 
The  Attorney  General.  My  lord,  we  should  not  have  tendered  it  in  that  case. 
Adjourned  till  to-morrow. 
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Second  day,  Tuesday,  June  23, 1863. 

Lord  Chief  Baeon.  I  have  to  give  my  decision  upon  the  question  of  evidence.  I 
riiaj'  as  well,  before  the  jury  are  all  returned,  shortly  state  the  grounds  upon  which  I 
propose  to  act  every  day.  This  was  a  case  of  seizure  by  an  officer  of  the  Crown  on  the 
ground  of  forfeiture  for  a  breach  of  the  law  enacted  by  the  59th  George  III,  o.  69,  and  it 
is  the  seventh  section  of  that  act  under  which  the  present  proceeding  takes  place.  The 
liroceedings  are  similar  to  those  which  very  frequently  come  before  this  court  for  a 
seizure  for  a  breach  of  the  revenue  laws.  There  is,  however,  this  distinction  between  the 
present  case  and  those  which  so  frequently  occur  in  this  court,  that  I  believe  I  may  say 
in  general  (I  am  not  now  aware  of  any  exception)  none  immediately  occurs  to  my  mind 
at  present,  although  I  think  it  is  very  likely  that  there  are  some  matters  that  are  made 
misdemeanors,  or  may  be  so  in  some  cases;  yet,  generally  speaking,  breaches  of  the 
revenue  laws  in  this  country,  that  is,  the  evading  the  payment  of  a  tax  or  custom, 
although  matter  for  an  action,  is  not  made  a  misdemeanor  by  any  law  that  I  am  aware 
of  in  this  country ;  whereas  this  particular  matter  is  in  the  first  instance  made  a  mis- 
demeanor. The  provision  of  the  statute  is  this :  "  If  any  person  within  any  part  of  the 
United  Kingdom,  or  in  any  part  of  his  Majesty's  dominions  beyond  the  seas,  shall, 
without  the  leave  and  license  of  his  Majesty  for  that  purpose  first  had  and  obtained  as 
aforesaid,  equip,  furnish,  fit  out,  or  arm,"  and  so  on,  or  "  shall  knowingly  aid,  assist,  or 
be  concerned  in  the  equipping,  furnishing,  fitting  out,  or  arming,"  and  so  on,  with  the 
intent  of  breaking  the  directions  of  the  foreign  enlistment  act,  "  every  such  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof 
upon  any  information  or  indictment,  be  punished  by  fine  and  imprisonment."  And  then 
it  is  added,  "  and  every  such  ship  or  vessel,  with  the  tackle,  apparel,  and  furniture," 
shall  be  forfeited,  and  it  shall  be  lawful  for  an  ofScer  of  the  customs  or  excise  to  seize 
the  vessel,  and  then  a  proceeding  agaiiist  her  may  be  prosecuted,  and  the  vessel  may 
be  condemned  in  such  manner  as,  and  in  such  courts  as  ships  or  vessels  may  be  prose- 
cuted for  the  breach  of  the  laws  for  the  protection  of  the  revenue. 

This  case,  therefore,  has  the  special  circumstance  that  the  act  creates  a  misdemeanor, 
and  it  certainly  places  (upon  that  point  there  can  be  no  question  according  to  the  enact- 
ment) the  parties  as  guilty  of  a  misdemeanor  and  the  vessel  as  forfeited.  Now,  certainly 
the  impression  upon  my  mind  originally  was,  upon  the  abstract  which  was  furnished 
to  me,  that  it  would  involve  an  inquiry  into  the  guilt  or  innocence  of  the  present 
defendants,  who  now  appear ;  and  it  raised  the  question  whether  they  had  been  guilty 
.  of  an  infraction  of  the  foreign  enlistment  act.  It  is  to  be  observed  that  precisely  the 
same  matter  which  condemns  the  vessel  to  forfeiture  subjects  the  party  to  fine  and 
imprisonment.  Now,  generally  speaking,  there  cannot  be,  as  I  own  I  think  obviously 
there  ought  not  to  be,  two  trials  tor  the  same  alleged  offense;  one  to  try  whether  the 
ship  has  been  forfeited,  and  another  to  try  whether  the  parties  are  guilty  of  a  misde- 
meanor. If  the  ship  has  been  forfeited,  the  parties  whose  conduct  led  to  the  forfeiture 
must  be  held  guilty  of  a  misdemeanor,  and  it  would  be  a  considerable  inconvenience, 
and  a  manifest  inconvenience,  that  there  should  bb  two  trials,  possibly  with  two  dif- 
ferent verdicts ;  certainly  it  would  not  lead  to  a  creditable  administration  of  the  law. 

We  next  look  to  the  evidence  of  what  Mr.  MiUer,  senior,  said.  I  certainly  considered 
that  I  was  trying  the  guilt  orthe  innocence  of  the  defendants  upon  the  record.  I  stated 
I  wtjnld  admit  any  evidence  of  an  order  or  direction,  accompanied  by  an  explanation 
for  what  purpose  it  was  given,  but  I  thought  mere  admissions  or  statements  made  any- 
where to  anybody  by  Mr.  MiUer,  senior,  or  his  sons,  or  his  men,  will  be  evidence  against 
the  present  defendants ;  and  if  the  record,  v?ith  its  somewhat  large  number  of  counts, 
raised  the  question  of  the  defendants'  guilt  or  innocence,  I  should  be  of  the  same  opinion 
stiU. 

But  the  attorney  general  contends  that  this  raises  no  question,  as  I  understand  him, 
of  the  guUt  or  innocence  of  the  defendants,  but  merely  of  the  propriety  of  the  seizure. 
Now,  to  explain  this,  I  do  not  think  I  can  do  any  better  than  refer  to  the  instance  that 
I  gave  of  the  declaration  of  a  shoemaker,  who  was  making  a  pair  of  shoes.  The  in- 
stance is  humble  and  familiar,  and  may  be  ordinarily  called,  perhaps,  common  place, 
but  I  selected  it  for  the  purpose  of  bringing  immediately  under  the  cognizance  of  all 
who  might  hear  me  the  precise  view  whwh  I  took  of  the  matter,  and  what  I  thought 
was  the  point  to  be  decided.  I  stated  that,  in  my  judgment,  if  the  question  were  raised 
whether  a  party  accused  of  housebreaking  were  guilty  or  not,  you  could  not  give  in  evi- 
dence a  declaration  of  the  man  who  made  his  shoes  for  what  purpose  they  were  made. 
But  the  attorney  general  says  I  am  not  so  using  the  word.  This  is  what  I  understand, 
Mr.  Attorney,  that  you  contend.  You  say  I  am  justifying  this  seizure  of  the  shoes  iu  the 
hands  of  the  shoemaker,  on  the  ground  that  it  was  unlawful  to  make  shoes  for  the  pur- 
pose for  which  he  avowed  he  was  making  them,  and  that  such  shoes  were  liable  to 
seizure.  If  this  be  the  true  state  of  ( lie  case,  of  the  fa<!ts  and  of  the  record,  it  is  a  com- 
plete answer  to  the  illustration  that  1  gave.  The  question  is,  is  it  so  ?  Now  it  is  some- 
what remarkable  that  this  statute  has  been  on  the  law  books  for,  I  believe,  forty-three 
years,  and  yet  there  has  been  no  instance  hitherto  of  any  seizure,  and  therefore  there 
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never  can  have  been  any  decision  as  to  tlie  x^roper  mode  of  proceeding,  and  whetlier 
the  question  takes  the  aspect  contended  for  by  the  attorney  general,  which  had  belong- 
ing to  it  some  matters  which  appeared  to  me  to  raise  a  little  question.  And  it  is  per- 
haps equally  remarkable  that  the  very  able  argument  that  I  heard  on  both  sides  with 
respect  to  this  question  of  evidence  was  not  supported  by  a  single  authority  in  point 
of  law,  except  by  the  learned  solicitor  general,  who  cited  the  case  of  Woolway  against 
Rowe,  which  merely  decided  that  that  which  would  have  been  evidence,  the  man  being 
dead,  was  equally  evidence  the  man  being  alive ;  it  decided  that,  and  it  decided  nothing 
else,  and  I  do  not  find  that  any  question  arises  here  as  to  whether  the  party  is  dead  or 
alive.  The  discussion  does  not  turn  upon  that,  and  the  case  of  Woolway  vs.  Rowe  pro- 
ceeds upon  the  ground  that  undoubtedly  every  statement  made  by  the  owner  of  landed 
property,  and  while  the  estate  entirely  belonged  to  him,  every  statement  which  he 
made  during  his  lifetime,  the  tendency  of  which  would  be  to  out  down  his  estate,  is 
evidence  against  those  who  may  afterward  possess  it.  There  is  no  doubt  about  that 
being  the  law.  All  that  Wool-yray  vs.  Rowe  decided  was,  that  being  the  law  in  respect 
of  the  declarations  of  a  person  deceased,  it  is  equally  the  law  with  respect  to  a  former 
proprietor  of  the  estate,  he  being  alive.  But  I  altogether  agree  with  what  fell  from 
Sir  Hugh  Cairns,  that  that  applies  exclusively  to  real  property,  and  a  declaration,  for 
instance,  of  a  former  holder  of  a  bUl  of  exchange  most  clearly  is  not  evidence  against 
any  subsequent  holder.  That  has  been  decided ;  I  cannot  say  over  and  over  again,  but 
it  has  been  decided,  and  has  constantly  been  acted  upon.  I  believe  that  the  same  rule 
applies  to  every  species  of  personal  property ;  the  declarations  of  those  who  once  were 
in  possession  of  it  are  not  evidence  against  those  who  afterward  lawfully  acquire  it, 
and  who  are  in  no  way  connected  in  point  of  present  interest  with  the  persons  making 
the  declaration. 

But  then  the  question  arises  thus:  While  the  ship  was  in  the  possession  of  Miller, 
are  Miller's  declarations  evidence?  No  doubt  they  are  against  himself,  but  are  they 
declarations  in  respect,  not  of  the  vessel  when  it  came  into  the  possession  of  and  became 
the  property  of  somebody  else,  but  of  the  vessel  during  the  time  of  the  seizure,  at  which 
time  it  was,  no  doubt,  in  the  possession — at  least  under  the  control — of  Miller  ?  Now, 
from  the  evidence  already  given,  I  have  no  doubt  whatever  that  Mr.  Miller,  who  is  a 
ship-builder,  was  building  the  ship  for  somebody  else.  I  shall  be  inclined  to  think  that 
he  was  hardly  capable  of  committing  the  offense  which  is  charged  in  the  7th  section. 
I  think  there  is  considerable  doubt  whether  a  mere  ship-builder  is  such  a  person,  unless 
you  show  distinctly  that  he  is  in  concert  with  those  who  intend  ultimately  to  dispose 
of  the  vessel.  But  the  rules  under  which  evidence  is  received  or  rejected  appear  to  me 
to  be  these  :  In  a  question  of  doubt,  if  it  be  a  civil  case,  the  practice,  and  I  think  the 
correct  practice,  is  to  receive  the  evidence.  In  a  criminal  case  the  practice  is  to  reject 
the  evidence  if  It  is  doubtful.  But  the  reason  of  that  is  that  in  a  civil  case  if  any  error 
be  committed  by  the  reception  of  evidence,  it  can  be  cured  by  a  new  trial  being  claimed 
in  the  ensuing  year  in  the  court  above.  In  a  criminal  case,  if  it  be  before  a  court  of 
Assize,  or  a  court  of  quarter  sessions,  although,  no  doubt,  the  Court  of  Queen's  Bench  in 
criminal  cases  tried  in  that  court  may  grant  a  rule  for  a  new  trial,  and  ultimately  make 
it  absolute,  yet,  generally  speaking,  the  law  of  this  country  does  not  afford  the  means 
of  retrying  a  criminal  case  heard  before  a  court  of  assize  or  a  court  of  quarter  sessions, 
and,  therefore,  the  rule  is  to  reject  the  evidence.  However,  that  rule  does  not  apply  to 
a  case  like  the  present,  where  there  is  provided  the  means  of  tendering  a  bill  of  excep- 
tions, which  you  cannot  do  in  ordinary  criminal  cases  ;  and  where  you  have  the  means 
of  applying  to  the  court  for  a  new  trial,  which  most  certainly  may  be  done  in  the  pres- 
ent case,  secundd  causd,  secunde  edmntar  lex,  inasmuch  as  a  new  trial  may  be  here  applied 
for,  (and  a  new  trial  certainly  may,)  I  do  not  think  that  the  rule  as  to  criminal  cases 
applies.  And  therefore,  in  a  doubtful  case  I  think  the  evidence  ought  to  be  admitted. 
I  have  consulted  my  brother  Martin  only,  for  I  have  not  had  an  opportunity  of  seeing 
any  of  the  other  judges.  He  entertains  considerable  doubt.  I  think  he  is  rather  in- 
clined to  think  that  the  evidence  is  admissible ;  and  for  that  reason,  and  for  the  reasons 
I  have  before  stated,  I  shall  now  receive  the  evidence  and  let  it  go  to  the  jury  with  such 
observations  as  may  be  made  upon  it.  I  suppose,  Mr.  Attorney,  it  is  the  same  kind  of 
evidence  that  you  tendered  before. 

Mr.  Attorney  General.  It  is  stronger,  my.  lord,  but  of  the  same  class ;  it  is  decla- 
rations with  reference  to  the  ship. 

Sir  Hugh  Cairns.  Of  course  we  bow  entirely  to  the  conclusion  your  lordship  has 
expressed,  with  the  very  clear  grounds  upon  which  it  is  founded ;  but,  although  we 
are  sorry  that  there  should  be  that  amount  of  inconvenience  in  proceeding  in  this  case, 
it  will  be  necessary,  in  point  of  form,  to  reserve  the  question  in  respect  of  the  proceed- 
ing which  your  lordship  mentions  now  with  respect  to  a  bill  of  exceptions.  Your  lord- 
ship will  allow  us  at  the  proper  time  to  have  the  case  put  in  that  form  ? 

Lord  Chief  Baron.  You  may  either  tender  a  bill  of  exceptions,  or  move  the  court 
for  a  new  trial  on  the  ground  of  misdirection. 

Sir  Hugh  Cairns.  I  only  ask  your  lordship  to  reserve  the  point. 

Lord  Chief  Baron.  I  cannot  reserve  the  point ;  all  I  can  do  is  to  take  a  note  of  it. 


48  CLAIMS   AGAINST   GEEAT   BEITAm. 

Mr.  Mellish.  In  the  TjiU  of  exceptions,  as  I  nnderatand,  it  will  be  stated,  supposing 
it  is  a  question  of  fact  for  your  lordsliip,  whicli  I  presume  it  would  Ije,  whether  Mr. 
Miller,  upon  the  evidence  which  has  been  taken,  was  building  the  ship  for  sonie  one 
else,  your  lordship  will  find  as  the  fact  (supposing  it  be  for  you)  that  he  was  buildrng 
the  ship  for  sonae  one  else.  It  is  a  very  essential  part  of  raising  our  question,  and  it 
must  be  on  the  bill  of  exceptions. 

Mr.  Attorxey  General.  That  would  depend  upon  the  state  of  the  evidence  at  the 
close  of  the  case. 

Mr.  Mellish.  UTo  ;  upon  the  state  of  the  evidence  at  the  present  moment. 

Mr.  Attokney  Gbnbeal.  We  tender  the  question,  and  your  lordship  admits  it.  I 
think  it  would  be  very  inconvenient  that  we  should  be  discussing  now  what  may  be 
the  form  of  the  bill  of  exceptions. 

LoED  Chief  Baeon.  You  spoke  of  tendering  a  bill  of  exceptions  yesterday,  Mr.  At- 
torney. 

Mr.  Attobney  Genbeax.  Tes,  my  lord ;  but  the  ground  for  the  bUl  of  exceptions  has 
passed  away. 

LoED  Chief  Bakon.  Your  bill  of  exceptions  will  not  be  tendered,  then,  I  suppose  ? 

Mr.  Attorney  General.  Of  course  not ;  the  question  is  admitted.  How  can  I,  ex- 
cept to  a  ruling  in  my  favor  ? 

Sir  Hugh  Cairns.  With  reference  to  the  other  remark  of  the  attorney  general,  I 
think  your  lordship  will  consider  that  the  hill  of  exceptions  with  regard  to  the  time 
should  proceed  upon  the  evidence  at  present  taken,  and  not  upon  the  state  of  the  evi- 
dence at  the  close  of  the  case. 

Mr.  Attorney  General.  The  bill  of  exceptions  will  come  in  in  proper  time. 

Mr.  Melush.  I  beg  pardon,  the  hill  of  exceptions  must  be  tendered  before  the  ques- 
tion is  answered.  Bills  of  exceptions  to  the  evidence,  I  apprehend,  ought  properly  to 
be  tendered  before  the  question  is  answered. 

Lord  Chief  Baron.  Certainly. 

Mr.  Mellish.  Then  it  cannot  be  tendered  now. 

Lord  Chief  Babon.  I  think  you  had  better  leave  that  for  future  discussion. 

Mr.  Mellish.  It  is  taken,  then,  that  we  tender  it  now  ? 

Mr.  Attorney  General.  You  will  tender  it  in  such  terms  as  you  think  fit,  we  can- 
not interfere  with  that.  Your  lordship's  ruling  would  now  go  to  admit  the  question, 
which,  yesterday,  after  a  short  and  not  very  perfect  discussion,  was  rejected,  namely, 
as  to  whether  any  term  was  used  by  Messrs.  Miller  in  their  yards,  descriptive  of  the 
Alexandra.     To  prove  that,  we  will  recall  that  witness. 

Lord  Chief  Baron.  I  think  you  have  got  it  already ;  one  of  the  witnesses  was  eager 
and  anxious  to  say  that  he  knew  it. 

Mr.  Attorney  General.  The  evidence  will  not  occupy  a  moment. 

Lord  Chief  Baron.  He  called  it  a  gunboat. 

Mr.  Attorney  General.  I  should  not  propose  to  recall  the  witnesses,  but  one  can- 
not tell  what  kind  of  opposing  evidence  may  be  adduced.  We  go  on  with  Mr.  D^ 
Costa  at  present,  upon  whose  evidence  the  second  discussion  arose. 

Mr.  John  Da  Costa  called  and  further  examined  by  the  Queen's  Advocate  : 

Sir  Hugh  Cairns.  I  think  your  lordship  was  good  enough  to  take  down  the  exact 
question  upon  which  the  discussion  arose. 

Lord  Chief  Baron.  I  have  it. 

Sir  Hugh  Cairns.  Perhaps  your  lordship  will  favor  us  by  reading  it. 

Lord  Chief  Baron.  The  question  was  this,  "  Did  Mr.  Miller,  senior,  on  that  occa- 
sion say  anything  to  you  as  to  what  the  vessel  wa^t  intended  for  ?"  The  evidence  was, 
"  I  went  to  see  the  trial  trip  of  the  Alexandra,  the  second  trial,  on  the  3d  of  March, 
1863.  I  saw  the  first  trial,  but  I  cannot  say  the  precise  time  when  the  second  trial  took 
place.  I  saw  Miller,  senior,  on  the  Monday,  and  I  saw  the  boat  called  the  Emperor  ;" 
Then  the  question  comes,  "  Did  Mr.  Miller,  senior,  on  that  occasion,  say  anything  to  yon 
as  to  what  the  Alexandra  was  intended  for  ?" 

Mr.  Ati'ORNEY  General.  I  think  the  objection  would  hardly  be  to  that  preliminary 
question,  but  to  that  which  would  follow. 

liORD  Chief  Baron.  The  natural  answer  to  that  question  would  be  only  "  Yes."  I 
should  call  that  rather  a  curt  and  shabby  answer  to  that ;  the  proper  answer  to  that, 
and  the  natural  answer  to  that,  is  "  Yes,"  he,  did  he  said  so  and  so. 

Mr.  Attorney  General.  The  next  question  would  be  the  question,  "  What  did  he 
say  ?" 

Lord  Chief  Baron.  The  witnesses  do  not  fence  in  that  sort  of  way,  unless  they  are 
told  to  do  so. 

Mr.  AnORNEY  GAnbeal.  The  objection  will  be  to  the  question  whenever  it  shall 
come,  "  What  did  he  say  ?" 

Sir  Hugh  Cairns.  If  my  learned  friend  desires  the  witness  to  answer  "  Yes"  or 
"  No,"  I  will  not  object  to  this  question  ;  but  if  my  learned  friend  does  not  do  that,  I 
take  the  objection  now. 
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Mr.  Attornby  Gbkeeal.  No. 

Sir  Hugh  Cairns.  Tell  liim  to  answer  "Yes"  or  "No." 

Mr.  Attorney  General.  We  ask  him  the  question  and  we  leave  him  to  answer  it. 

The  Queen's  Advocate.  I  think  there  is  a  slight  mistake  in  your  lordship's  note 
with  respect  to  the  time.  I  do  not  think  this  conversation  took  place  at  the  time  of 
the  trial  trip,  but  at  another  time.  Let  me  put  it  again,  first  of  all  taking  it  up  a  little 
earlier  to  make  it  quite  clear.  (To  the  witness.)  Do  you  remember  a  short  time  before 
the  Emperor  was  launched  having  a  conversation  with  Mr.  Miller,  senior  ? — Yes. 

When  was  the  Emperor  launched  ? — On  the  8th  day  of  January. 

1863  ?— Yes. 

You  say  you  remember  having  a  conversation  with  him,  and  now  I  ask  you  what 
that  conversation  was  ? 

Sir  Hugh  Cairns,  (to  the  witness.)  Do  not  answer.  My  lord,  that  would  he  a  ques- 
tion to  which  we  object,  and  your  lordship,  perhaps,  will  be  good  enough  to  take  note 
of  it. 

The  Queen's  Advocate.  Perhaps  I  had  better  put  it,  Had  he  a  conversation  with 
yon  about  the  Alexandra  ? — Several  times. 

Now,  then,  I  will  ask  you  further :  You  had  a  conversation  about  the  Alexandra  f — 
Yes. 

Did  he,  in  the  course  of  that  conversation,  say  anything  to  you  as  to  what  the  Alex- 
andra was  intended  for  ? — On  three  different  occasions — ^ 

Sir  Hugh  Cairns.  My  lord,  we  object  to  that  question,  as  your  lordship  is  aware, 
and  we  shall  tender,  with  your  lordship's  permission,  a  bill  of  exceptions  upon  it. 

The  Queen's  Abvocatb,  (to  the  witness.)  Now,  answer  my  question.  Did  he,  in  the 
course  of  that  conversation,  tell  you  what  she  was  intended  for  ? — He  did. 

What  did  he  say  ? — He  told  me  she  was  a  gunboat  for  the  southern  confederacy. 

Did  he  say  anything  to  yon  at  that  time  about  a  contract  for  the  Alexandra? — He 
did,  my  lord ;  must  I  give  you  the  exact  words  that  passed? 

Lord  Chief  Baron.  Give  us  the  best  of  your  recollection  of  what  passed. 

The  Queen's  Advocate.  The  question  is.  Did  he  say  anything  to  you,  then,  aboat  a 
contract  for  the  Alexandra  ? — He  said,  "  We,  conjointly  with  Messrs.  Fawcett,  PrestoUi 
and  Company,  are  buUding  this  vessel  for  Messrs.  Eraser,  Trenholm  and  Company." 

Did  he  say  for  whom  ? — They  were  the  agents  for  the  southern  confederacy. 

Sir  Hugh  Cairns.  Did  he  say  that  ? — Those  aie  the  words  he  said. 

The  Queen's  Advocate.  What  did  he  say  ? — They  were  the  agents ;  in  the  conver- 
sation that  took  place  he  several  times  said  so. 

In  the  conversation  that  took  place  he  said  several  times  that  they  were  the  ageats 
for  whom  ? — For  the  southern  confederacy. 

Had  you  any  other  conversations  with  him  about  the  Alexandra,  and  for  whomi  she- 
was  intended  ? — Yes,  certainly. 

What  did  he  say  at  those  other  times  ? — It  was  the  same  sort  of  thing. 

Lord  Cheep  Baron.  It  was  to  the  same  effect  ? — Yes. 

The  Queen's  Advocate.  Were  these  conversations  that  you  are  now  speaiing  to 
before  or  after  the  larmching  ? — Before  the  launching. 

Were  these  conversations  which  you  have  last  spoken  to  before  or  after  the  one  you 
have  mentioned  ? — These  were  after. 

And  on  several  occaisions  you  say  he  said  the  same  thing  ? — ^Yes. 

At  these  times  was  the  Alexandra  stiU  on  the  stocks  in  Messrs.  Miller's  yard  ?— She 

was.  ■  .      T_      .         J   T_  •  • 

Lord  Chief  Baron.  What  progress  had  she  made  then  ? — At  the  tune  of  this  con- 
versation or  before  ? 
At  the  time  ?— They  were  driving  copper  bolts  through  the  timbers  and  planking  at 

that  time.  ■,       ,  ■         ■, 

The  Queen's  Advocate.  I  think  yon  said  yesterday  that  he  was  employed  m  mak- 
ing a  tng-boat  for  you  ? — ^Yes. 

Do  you  remember  his  saying  anything  to  you  about  taking  away  the  men  from  your 
tug  to  lay  the  blocks  of  a  gunboat  ? — Yes. 

Sir  Hugh  Cairns.  I  object  to  that. 

The  Queen's  Advocate.  Did  he  say  anything  to  you  as  the  reason  why  he  took  away 
the  man  from  your  tug? 

Snt  Hugh  Cairns.  Did  he  take  away  the  men  ? 

The  Queen's  Advocate.  Did  he  say  anything  to  you  about  taking  away  the  men 
from  working  on  your  tug  ? — ^Yes. 

What  did  he  say  to  you  ?  ,     ,  ,  .       -l  xi,     j.i,- 

Sir  Hugh  Cairns.  Before  that  is  answered,  I  submit  to  your  loidship  whether  this 
has  anything  to  do  with  the  Alexandra? 

The  Queen's  Advocate.  The  answer  will  show. 

Those  men  were  taken  away  for  the  laying  of  the  blocks,  to  lay  the  keel,  of  a  gun- 
boat. 

4  A  C— VOL.  V 
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At  the  time  that  he  said  that,  did  he  make  any  gesture — did  he  point  to  anything  f — 
The  hlock  lay  right  close  to  our  tug. 

Did  he  point  to  them  ?— He  pointed ;  they  were  there,  and  the  men  at  -work  at  them. 

Did  you  afterward  see  any  vessel  upon  these  blocks  which  he  pointed  to  ? — Yes. 

What  vessel  ? — The  Alexandra  that  is  now. 

Do  you  remember  having  a  conversation  with  Mr.  MiUer  upon  the  subject  of  the 
Alexandra  in  November,  1862  ?— I  do. 

Do  you  remember  whether  he  said  anything  about  the  name  of  the  vessel  on  that 
occasion,  in  November,  1862  ? — He  did. 

What  did  he  say  ? — Alexandra. 

Tell  me  what  he  said. — He  said  that  the  vessel — the  gunboat — was  to  be  called  the 
Alexandra. 

Did  yon  ask  him  any  question  why  she  was  to  be  called  the  Alexandra  f — I  did. 

What  was  the  question  ?— I  asked  him,  was  that  the  name  of  some  state  or  city,  and 
he  said  it  was. 

Did  he  say  where  it  was  ? — He  said  it  was  in  the  southern  States ;  I  think  that  was 
the  word. 

Did  he  say  anything  about  its  agreeing  with  any  other  name  ? — ^He  said  it  was  in 
unison  with  the  Alabama  and  the  Florida. 

Upon  this  point  I  will  ask,  did  he  ever  speak  of  the  Florida,  as  yon  caU  it,  by  any 
other  name  ? — The  Oreto. 

You  have  told  us  about  a  conversation  in  November,  1862.  Do  you  remember  having 
a  conversation  with  him  in  December,  1862  ?  Do  you  remember  having  another  con- 
versation with  him  in  the  next  month? — Yes. 

Do  you  remember  anything  ill  that  conversation  being  said  about  guns  ? — I  cannot 
Bay ;  I  do  not  remember  about  the  guns. 

You-  do  not  remember  anything  being  said  about  guns  ? — Nbt  in  December. 

Do  you  remember  anything  being  said  about  copper  ? — ^Yes. 

What  was  it? — I  said  I  thought  we  had  a  great  deal  of  copper  going  on  board  for  a 
vessel  of  that  size. 

What  did  he  say  1 — He  said  it  did  not  matter ;  the  parties  that  they  were  for  did  not 
care  for  exjjense. 

Do  you  remember  at  any  time  his  saying  anything  to  you  about  a  gun  in  connection 
with  the  Alexandra,  or  guns  ? — Nothing ;  only  gunboat,  that  is  all. 

That  is  all  you  remember  ? — Yes. 

Do  you  know  Mr.  Welsman  and  Captain  Tessier  ? — I  know  Captain  Tessier  quite 
well ;  Mr.  Welsman  only  slightly. 

Do  you  know  him  by  Mght ;  Mr.  Welsman,  I  mean  ? — ^Yes. 

Did  you  ever  see  Mr.  Welsman  in  Mr.  Miller's  yard  during  the  time  when  the  Alex- 
andra was  building  ? — I  did. 

LOED  Chief  Bakon.  Did  you  see  Captain  Tessier  ? 

The  Queen's  Advocate.  This  is  Mr.  Welsmau,  my  lord,  that  he  says  he  saw. 

To  the  witness  :  Is  Mr.  Welsman  a  member  of  the  firm  of  Fraser,  Trenholm  &  Co.  ? — 
He  is. 

They  are  merchants  at  Liverpool,  I  believe? — ^Yes. 

Lord  Chief  Baron.  What  firm  ? — Messrs.  Fraser,  Trenhohp  and  Company. 

The  Queen's  Advocate.  Did  you  see  him  more  than  once  ? — Yes. 

Did  he  do  anything  when  he  was  there? — ^I  saw  him  giving  orders  for  one  of  the  men 
to  work  at  this  boat. 

Thait  is  this  Alexandra  you  mean  ? — Yeg. 

Did  you  see  him  doing  that  more  than  once? — The  order ;  that  was  only  once. 

Did  you  see  him  doing  anything  else  beside  giving  orders  ? — He  was  always  inspect- 
ing round  about. 

Always  mspecting,  do  you  say? — ^When  I  saw  him. 

Do  you  know  Captain  Tessier ;  I  think  you  said  you  did? — Quite  well. 

Have  you  seen  him  there  during  the  time  the  Alexandra  was  being  built  ? — Yes. 

More  than  once? — Yes. 

Have  you  seen  him  there  frequently  ? — Yes. 

Have  you  heard  him  give  any  orders  respecting  the  gunboat  T-^-I  did  not  hear  him 
give  any' orders. 
Have  you  seen  him  do  anything  ? — He  was  always  about  her  superintending. 
Messrs.  Miller  and  Sons,  you  say,  were  making  a  tug-boat  for  you ;  when  you  dealt  with 
them  under  what  name  did  you  deal  with  them ;  how  did  you  deal  with  the  Millers,  as 
a  firm  or  as  a  single  person  ? — I  always  took  them  as  Messrs.  Miller  and  Sons. 

This  is  the  way,  in  wjiioh  you  dealt  with  them  ? — I  believe  the  contract  is  only  signed 
by  Mr.  MiUer  himself. 
Did  you  see  the  son  in  the  yard  ever  ?— ^Yes. 
Which  son  was  that  ? — Thomas, 
Was  he  frequently  in  the  yard  ?— Always. 
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Did  you  see  him  do  anything  -with  regard  to  this  boat  ? — Of  course  he  had  all  to  do 
"With  the  Tvhole  of  the  vessels. 

Was  he  generally  superintending  the  business  of  the  yard?— Decidedly. 

Ithink  you  said  yesterda.y  that  there  were  two  trial  trips  of  the  Emperor  ?— Yes. 

We  will  pass  over  the  first  trial  trip  and  come  to  the  second ;  can  you  tell  me  the 
date  of  the  second  trial  trip  of  the  Emperor  f— The  3d  of  March. 

The  3d  of  March  this  yearf — ^Yes ;  that  was  the  second  trial  trip. 

On  that  occasion  did  you  go  on  board  the  Emperor  ?^  did. 

Did  you  see  young  Mr.  Miller  on  that  occasion  ? — Yes. 

Was  he  on  board  the  Emperor  with  you  f — Yes. 

And  Captain  Tessier  ? — Yes. 

On  that  occasion  did  Captain  Tessier,  in  the  presence!  of  Mr.  Miller,  say  anything 
about  the  Oreto  ?  j  r  ,      j       j        s 

Sir  Hugh  Cairks.  I  object  to  that.  Now,  my  lord,  this  is  certainly  a  question  rais- 
ing a  new  point.  I  hope  the  witness  will  not  answer  it  at  present.  Nott,  my  lord,  here 
is  a  question  not  about  the  Alexandra  at  all,  but  about  another  ship,  which,  so  far  as  we 
know,  is  not  in  question  in  this  suit,  which  is  not  mentioned  in  any  way  in  the  infor- 
mation, and  the  relevancy  of  which  to  the  question  of  the  Alexandra,  certainly  we  have 
got  nothing  which  can  guide  us  to  understand  it.  Now  a  statement  made  by  Captain 
Tessier  with  regard  to  another  ship  in  conversation  with  Mr.  Miller,  the  younger,  who 
up  to  this  moment  is  not  even  proved  to  be  a  partner  with  his  father,  but  rather  dis- 
proved and  shown  not  to  be  a  partner  with  his  father,  cannot  on  any  conceivable  prin- 
ciple be  evidence. 

LoKD  Chief  Baron.  I  had  better  take  down  the  question  exactly ;  what  was  it? 

The  Queen's  Advocate.  My  lord,  the  question  is  this :  In  the  presence  of  Mr.  Miller, 
the  younger,  did  Captain  Tessier  say  anything  about  the  Oreto  ? 

Sir  Hugh  Cairns.  My  lord,  I  object  to  that  (Question,  and  it  becomes  a  doublis  objec- 
tion. Now,  in  the  lirst  place,  I  object  to  anything  that  Captaiii  Tessier  said  about  the 
Oreto,  as  being  in  the  first  place  irrelevant,  and  iil  the  second  place' as  being  no  evi- 
dence on  this  issue.  I  object  in  the  next  place  to  the  mode  in  which  the  questibn  was 
put  as  to  Captain  Tessier  in  the  presence  of  Mr.  Miller,  the  ydunger;  saying  anything 
about  the  Or«to,  because  that  supposes  that  the  answer  to  the  question  might  be  made 
evidence,  because  of  its  relating  to  something  which  was  said  in  the  presence  of  Mil- 
ler, the  younger ;  Miller,  the  younger,  as  far  as  we  know,  at  the  present  time  is  a  work- 
man, or  at  least  a  person  employed  in  superintending  the  yard  which  belongs  to  his 
father,  the  father  making  contracts  in  his  own  name.  I  do  not  know  hoW  anything 
said  by  or  in  the  presence  of  Mr.  Miller,  the  younger,  can  be  evidence. 

Mr.  Karslakb.  My  lord,  I  submit  that  this  cannot  be  evidence  in  any  way.  Your 
lordship  has  admitted  evidence  as  to  what  Mr.  Miller,  the  elder,  said  with  rCspect  to 
the  Alexandra  at  the  time  when  Mr.  Miller,  the  elder,  had  tfie  'ship  upon,  the  stocks  in 
the  yard.  Now  my  learned  friend  proposes  to  ask  what  Captain  Tessier,  who  was  in 
the  yard,  and  who  looked  at  all  events  at  the  vessel,  the  Alexandra,  said  in  the  presence 
of  Mr.  Miller,  the  younger,  who  is  said  to  have  been  a  person  einplbyed  in  the  yard  of 
his  father;  and  this  conversation  is  said  to  have  taken  place,  not  as  regards  the  Alex- 
andra, but  as  regards  another  vessel,  the  Oreto,  at  the  time  when  the'Emperor  was  on 
her  trial  trip.  Now,  my  lord,  unless  my  learned  friends  propose  to  ask  any  conversa- 
tion that  any  person  ever  had  with  reference  to  those  vessels,  I  submit  that  this  evi- 
dence cannot  be  admissible.  Your  lordship  has  already  suggested  that  the  mere  fact  of 
naming  persons  as  they  are  named  here  in  this  information  upon  the  record  cannot 
make  the  declarations  of  those  persons  evidence.  You  find  here  that  there  are  several 
persons  named  with  divers  others  unknown  ;  and  according  to  the  cdurse  of  examina- 
tion which  my  learned  friends  are  now  adopting,  a  statement  of  any  person  who  has  at 
any  time  said  anything  with  reference  to  a  vessel,  with  the  purpose  of  fixing  a  character 
upon  her,  even  without  mentioning  her,  but  having  reference  to  another  vessel  upon 
which  they  might  fix  a  character  as  resembling  that  under  which  the  vessel  is  repre- 
sented, is  to  be  evidence  upon  this  information.  I  submit  that  it  is  inadinissible,  both 
upon  the  ground  that  any  statements  of  Captain  Tessier  cannot  be  given  in  evidence, 
and  also  that  they  are  at  all  the  more  admissible  as  evidencej  because  those  statements 
are  said  to  have  been  made  in  the  presence  of  a  young  person  named  Miller,  who  is  said 
to  have  been  the  son  of  the  Mr.  Miller  in  whose  yard  the  Vessel  was  laid  down. 

Mr.  Attorney  General.  My  lord,  I  submit  that  the  question  properly  ought  to  be 
admitted.  The  first  objection  taken  to  it  is  that  it  is  irrelevant.  I  thought,  my  lord, 
that  in  opening  the  case  originally,  I  had  endeavored  to  make  it  very  clear  in  What  way 
I  proposed  to  treat  evidence  with  rCspeot  to  this  vessel,  and  another  as  relevant  to  the 
present  inquiry.  And  the  way  in  which  I  proposed  and  propose  td  use  the  evidence,  if 
admitted,  is  this  :■  It  is  a  part  of  the  case  for  the  Crown  to  establish  the  connection, 
whatever  may  be  the  nature  or  the  extent  of  it,  of  persons  in  Liverpool  whom  I  de- 
scribed, and  who  will  be  understood  by  that  description  as  agents  for  the  cdnfederate 
government,  with  the  construction  and  with  various  arrangements  in  the  course  of  the 
construction  of  the  Alexandra.    Now  in  order  to  prove  that  those  persons  were  agents 
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for  the  confederate  government  as  a  part  of  my  evidence,  I  proposed  and  propose  to 
show  their  connection  with  other  vessels  which,  beyond  all  doubt  and  question,  have 
become  and  are  war  cruisers  in  the  confederate  navy,  the  Alabama  being  one  of  those 
vessels,  and  the  Qreto  the  other.  And  thus,  at  all  events,  I  think  the  oDjeotion  of  ir- 
relevancy is  answered.    Now,  my  lord,  I  come  to  the  other  question. 

LoED  Chief  Baeon.  They  put  it  as  irrelevant,  quoad  the  Alexandra;  it  may  be  very 
relevant  upon  another  view,  but  they  say  it  has  no  connection  with  the  Alexandra,  as 
I  understand. 

Mr.  Attoeney  Gbistbeal.  I  will  state  again  in  a  moment  the  way  in  which  I  put  it. 
It  is  this,  that  I  show  certain  persons  interfering  and  intermeddling  more  or  less  with 
reference  to  the  Alexandra,  and  in  order  to  give  to  those  persons  the  character,  to  show 
that  they  bore  the  character  which  I  assign  to  them  of  agents  for  the  confederate  gov- 
ernment, I  propose  to  prove  their  connection  with  other  vessels,  undoubtedly  and  be- 
yond all  controversy,  as  I  shall  show  before  the  case  is  at  an  end,  the  war  vessels  of  the 
confederate  government.  My  object  is  to  give  to  those  persons  the  character  (and  that 
is  the  only  object  in  the  present  part  of  the  inquiry)  of  agents  for  the  confederate  gov- 
ernment. The  Oreto  is  one  of  those  vessels ;  we  have  it  now  that  that  was  spoken  of 
by  Mr.  Miller  as  being  the  Florida,  and  therefore  that  may  be  literally  assumed.  I  shall 
show  that  the  Florida  is  now,  and  has  been  lor  some  time  past  sailing  as  a  cruiser  un- 
der the  confederate  flag,  acting  in  every  respect  as  a  war  vessel  of  the  Confederate 
States. 

LoED  Chief  Baron.  If  that  were  so,  it  would  be  evidence  upon  the  present  inquiry 
if  you  were  to  prove  that  Mr.  MiUer,  the  younger,  read  a  newspaper  containing  such  and 
such  matters ;  that  would  be  just  as  good  evidence. 

Mr.  Attoeney  Generai..  I  am  coming  to  that  evidence  as  regards  the  statement 
made  in  the  presence  of  the  younger  Miller,  but  that  is  the  second  objection. 

Lord  Chief  Babon.  The  question  is  this  :  "Did  you  hear  Captain  Tessier  make  a 
statement  in  the  presence  of  the  younger  Miller  1" 

Mr.  Attorney  Geneeai,.  Yes ;  I  will  come  to  that.  I  was  addressing  myself  to  the 
first  objection,  namely,  that  of  relevancy. 

LoED  Chief  Baeon.  As  to  the  relevancy,  there  is  no  doubt  that  if  a  man  were  under 
trial  for  arson  alleged  to  have  been  committed  in  the  field  of  a  farmer  in  the  parish  of 
A,  it  would  not  be  wholly  irrelevant  to  say  that  he  had  been  guilty  of  arson  in  a  field 
two  or  three  fields  off;  in  one  sense  it  would  not  be  wholly  inelevant,  because  if  there 
were  a  question  or  a  doubt  about  it,  it  would  be  highly  probable  that  the  person  who 
had  committed  the  one  would  have  committed  the  other ;  but  that  certainly  could  not 
be  evidence.  You  see  what  you  are  bringing  it  to  is  this  :  if  everything  that  was  said 
in  the  presence  of  the  younger  Mr.  Miller  is  evidence,  then  everything  the  younger 
Mr.  Miller  had  read  in  a  newspaper  would  be  evidence. 

Mr.  Attoenby  General.^  am  coming  to  the  objection  as  to  the  younger  Miller. 
Your  lordship  has  admitted  statements  made  by  the  elder  Miller. 

Lord  Chief  Baron.  That  was  a  statement  relating  to  the  Alexandra.  These  are 
statements  relating  to  another  vessel. 

Mr.  Attorney  General.  Then  as  to  the  younger  Mr.  Miller,  I  would  merely  make 
this  observation,  he  being  the  superintendent  and  manager  of  the  business  of  his  father, 
I  apprehend  at  aU  events,  within  the  limits  according  to  which  your  lordship  has 
already  admitted  the  conversations  with  reference  to  the  Alexandra,  his  statements 
will  stand  upon  the  same  footing. 

LoKD  Chief  Baeon.  Certainly  I  have  admitted  the  statements  of  the  elder  Miller. 

Mr.  Attorney  Genbrai..  However,  I  will  not  persist  in  the  question  after  what  has 
fallen  from  your  lordship. 

Mr.  SoLiciTOE  General.  We  wiU  not  press  this  question,  my  lord,  as  to  the  Oreto. 

Lord  Chief  Baron.  I  want  to  point  out  to  you  that  it  is  really  important  in  an  in- 
quiry of  this  sort  that  it  should  be  as  far  as  possible  conducted  with  extreme  care  and 
accuracy,  and  it  seems  to  me  to  follow  immediately,  that  if  ever3rthing  about  the  Ala- 
bama, or  the  Florida,  that  was  said  by  anybody  in  the  presence  of  the  younger  Miller 
is  evidence,  then  everything  that  the  younger  Miller  ever  read  or  did,  or  ever  heard 
anybody  eay,  would  come  in  the  same  way,  it  would  seem  to  me  to  be  going  as  far  as 
this. 

The  QtiEE^'s  Advocate.  We  will  connect  it  with  the  Alexandra,  my  lord,  by-and-by. 
(To  the  witness.)  When  this  objection  was  taken  we  were  on  board  the  Jimperor,  and 
you  say  that  Captain  Tessier  and  Mr.  MiUer,  junior,  were  there.  I  had  asked  a  ques- 
tion about  the  Oreto,  which  my  lord  rules  ought  not  to  be.  put. 

Lord  Chief  Baron.  Or  rather  you  do  not  press  the  question. 

The  QxjEBp's  ApYOCATE.  No,  my  lord,  the  question  is  withdrawn.  I  only  meant  to 
make  it  clear  to  the  witness.  On  this  occasion,  when  you  were  so  on  board  the  Em- 
peror with  Captain  Tessier  and  Mr.  Miller,  did  Mr.  Miller  say  anything  to  you  about  the 
Alexandra! 

SiE  Hugh  Cairns.  My  lord,  assuming  that  that  question  is  to  bring  out  what  vras 
said,  and  is  not  for  the  purpose  of  eliciting  a  mere  answer  "Yes"  or  "No,"  then  I  think 
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it  raises  a  question  whioli  is  not  at  all  covered  by  your  lordship's  ruling  up  to  this  time ; 
and  I  will  now  take  your  lordship's  judgment  upon  it.  The  evidence  up  to  this  time 
stands,  as  I  understand,  in  this  way :  There  was  a  ship  building  in  the  yard  of  Mr.  Mil- 
ler, senior ;  his  name  was  on  the  yard ;  aud  the  only  person  who  has  been  brought  for- 
ward who  has  had  any  dealings  with  them  is  the  present  witness.  The  present  witness 
has  told  us  that  he  had  one  dealing,  namely,  a  contract  which  he  had  with  them,  and 
that  that  contract  was  signed  by  Mr.  Miller,  senior,  in  his  own  name.  It  stands  thus : 
there  is  not  a  particle  of  evidence  that  the  son  was  other  than  as  he  has  been  repre- 
sented in  the  evidence,  the  superintendent  or  the  agent  in  some  wiiy  in  the  yard.  I  ap- 
prehend that  a  very  different  question  there  arises  from  that  which  has  been  already 
ruled  by  your  lordship.  Of  course,  we  bow  entirely  to  your  lordship's  ruling  with  re- 
gard to  Mr.  Miller,  the  owner  of  the  yard,  in  whose  possession  the  ship  was,  under 
whatever  circumstances,  for  a  certain  length  of  time.  But  now  we  come  to  a  wholly 
different  inquiry,  and  I  asli  this  question :  Is  every  person  in  the  yard,  engaged  upon 
the  ships,  an  agent  or  a  workman  of  Mr.  Miller,  senior,  whether  he  is  a  clerk,  or 
superintendent,  or  book-keeper,  or  foreman,  or  joiner,  or  anything  else  ?  Is  anything 
he  says,  in  the  first  place,  in  the  yard  in  regard  to  the  Alexandra,  evidence  against, 
really  I  do  not  know  whom,  against  Mr.  Miller,  senior,  against  other  persons,  such  as 
those  whom  I  represent  upon  this  inquiry  ?  If  so,  in  the  second  place,  shall  we  go  fur- 
ther and  say  that  everything  which  Mr.  Miller,  junior,  every  foreman,  joiner,  or  engi- 
neer says  at  a  dinner,  at  a  trial  trip  of  another  steamer,  walking  in  the  street  in  a  gos- 
siping conversation,  or  anywhere  you  please  to  lay  the  venue,  is  to  be  evidence  either 
against  Mr.  Miller,  senior,  or  against  the  defendants  in  the  present  inquiry.  I  appre- 
hend, my  lord,  that  your  ruling  does  not  in  the  slightest  degree  go  to  that,  and  I  take 
leave  to  take  this  objection  upon  this  point  as  one  entirely  uncovered  by  anything 
which  your  lordship  has  decided  up  to  this  moment,  and  one  which  requires  authority 
to  support  it,  which  we  have  not  heard. 

Mr.  Attorney  General,.  Your  lordship  has  already  determined  that  the  declarations 
of  Mr.  MiUer,  the  father,  with  reference  to  the  Alexandra,  while  on  the  stocks  in  his 
yard,  are  admissible  in  evidence. 

Lord  Chief  Bakon.  The  ship  was  then  in  his  possession  and  under  his  control. 

Mr.  Attorney  General.  Then,  my  lord,  I  submit  that  the  statement  of  the  son  at 
the  same  time  while  the  ship  was  on  the  stocks,  and  with  reference  to  that  ship,  are 
admissible  on  the  same  grounds. 

Lord  Chief  Baron  Pollock.  The  question  is  Whether  there  is  sufficient  evidence  to 
show  that  Miller,  junior,  was  a  partner. 

The  Attorney  General.  I  do  not  put  it  on  that  ground,  bec9,u8e  if  he  was  not  a 
partner  it  would  be  impossible.  As  regards  partnership  we  have  this  evidence.  It  is 
stated,  not  very  regularly,  but  it  came  out,  that  a  contract  entered  into  with  the  witness 
was  signed  by  the  other  alone,  but  he  says  that  in  dealing  with  the  people,  whoever 
they  were,  who  carried  on  the  business  of  the  ship -building  yard,  they  dealt  with  him 
under  the  name  of  Miller  and  Sons. 

Sir  Hugh  Cairns.  No;  pardon  me,  they  said  nothing  of  the  kind.  He  was  asked, 
what  were  the  dealings  ?  and  he  said,  I  had  a  dealing  with  him  on  a  contract  signed  Ijy 
the  father. 

Lord  Chief  Baron  Pollock.  CTo  the  witness.)  Have  you  ever  had  more  than  one 
dealing  with  them  ? — Only  this  one. 

Lord  Chief  Baron  Pollock.  Was  this  particular  son  one  of  the  partners  ? 

The  Attorney  General.  I  cannot  put  it  that  there  is  evidence  that  the  son  was  a 
partner. 

Lord  Chief  Baron  Pollock.  Then  any  statement  made  by  young  Miller  is  no  more 
than  a  statement  of  any  other  workman  in  the  yard. 

The  Attorney  General.  I  put  it  on  this  ground,  that  although  a  statement  made 
by  a  person  of  the  name  of  Speers,  who  was  the  foreman  of  Fawcett,  Preston  and  Com- 
pany, it  has  been  admitted  in  evidence. 

Lord  Chief  Baron  Pollock.  That  was  coupled  with  some  act. 

The  Attorney  General.  Yes,  I  say  on  the  ground  that  he  was  superintending  the 
construction  of  machinery. 

Lord  Chief  Baron  Pollock.  He  wa«  giving  a  direction.  I  will  go  back  if  you  like 
to  his  evidence. 

Sir  Hugh  Cairns.  Your  lordship  is  quite  accurate.  Mr.  Speers  said,  Take  the  machi- 
nery to  a  certain  place. 

Lord  Chief  Baron  Pollock.  This  is  a  conversation  on  board  the  Emperor  during 
the  trial  trip.  If  the  partnership  of  Miller  and  Son  were  proved  so  as  to  make  Thomas 
Miller  a  partner,  I  should  receive  the  statement  on  the  same  ground  on  which  I  received 
that  of  the  father. 

The  Attorney  General.  I  will  make  this  further  remark  only,  thjtt  Miller,  junior, 
in  one  important  particular,  stands  on  the  same  footing  on  which  his  father  stands, 
namely,  that  he,  equally  with  his  father,  is  one  of  the  persons  named  in  this  record  and 
comprised  in  the  statement  of  the  fitting  out  and  keeping  up  this  vessel. 


54  CLAIMS   AGAINST   GREAT    BRITAIN. 

Lord  Chosf  Baron  Pollocjc-  The  fact  of  its  being  on  the  record  is  nothing  unless 
there  is  some  evidence  to  connect  it  with  the  Alexandra. 

The  Solicitor  Genkral.  The  ground  we^ubipit  to  your  lordship  is  shortly  this,  that 
Miller,  junjor,  is  prpved  by  the  witness  to  have  had  the  entire  superintendence  of  the 
whole  of  the  business  of  the  yard  and  the  construction  of  the  Alexandra  in  particular. 
That  being  so,  in  the  course  of  his  employnjeut  he  ^oes  on  this  trial  trip  as  a  matter  of 
business.  One  of  the  ships  built  in  the  yard  is  built  under  his  superiptejadence — and 
during  the  whole  time  while  that  conversation  is  going  on  the  construction  of  the 
Alexandra  under  his  superintendence  is  also  in  progress.  I  would  submit  to  your  lord- 
,  ship,  therefore,  that  the  res  gestw  concerning  the  Alexandra  on  which  this  witness  is 
employed,  as  superintendent  in  the  yard,  are  sufficiently  connected  in  point  of  time  and 
circumstances  with  the  time  and  circumstances  of  this  conversation  to  make  it  admis- 
sible, bearing  in  mind  that  this  trial  trip  of  the  superintendence  and  partnership  of  the 
yard  is  itselfTa  matter  of  evidence  as  f^r  as  the  business  of  the  yard  is  concerned.  As 
a  partnership  it  stands  in  an  inconclusive  state ;  but  I  think  that  the  witness  did  dis- 
tinctly say  that  he  made  his  dealings  as  with  the  firm,  although  a  particular  contract 
was  signed  by  the  father. 

LoftD  Chief  Baeon  Poixock.  He  said  he  never  had  but  orie  dealing  with  him. 

The  Solicitor  General.  Never,  my  lord,  but  this. 

Lord  Chief  Baron  Pollock.  The  inference  from  that  is  that  the  firm  was  under  the 
name  of  Miller  and  Son,  and  old  Miller  dealt  under  the  name  of  Miller  and  Son. 

Lord  Chief  Baron  Pollock.  He  was  not  a  partner.  He  was  clearly  nothing  but  a 
servant,  and  his  declaration  in, giving  directions  would  be  evidence,  but  I  think  not  his 
conversations  on  board  the  Emperor. 

The  Solicitor  General.  If  that  should  be  so  the  only  other  remark  I  venture  to 
submit  to  your  lordship  is  this :  If  in  fact  the  father  carried  on  his  business  under  the 
firm  of  Miller  and  Sons,  he  was  clearly  holding  out  his  sons,  or  one  of  them,  and  that 
the  son  in  the  yard,  to  the  world  as  a  partner,  and  that  put  him,  so  far  as  the  world  is 
concerned,  jirima/acie  in  that  position. 

Lord  Chief  Baron  Pollock.  I  don't  know  how  many  sons  he  has,  or  which  son  he 
held  out  as  a  pE^rtner. 

The  Queen's'Advocatb.  We  will  not  press  that  question,  my  lord. 

We  were  on  the  question  a^  to  the  time  when  you  were  on  board  the  Emperor  on  this 
trial  trip.  You  said  in  answer  to  a  question  which  I  put  to  you  before  that  you  had 
seen  Captain  Tessier  often  in  Mr.  Miller's  yard  ? — Yes. 

I  want  now  to  draw  your  attention  to  a  particular  occasion.  Do  you  remember  after 
the  Emperor's  trial, trip,  I  aan  not  sure  whether  it  was  after  the  first  or  the  second,  but 
it  was  after  one  of  the  trial  tripp  of  the  Emperor — do  you  remember  being  in  the  cabin 
of  the  Emperor  with  Mr.  Miller,  senior  ? — He  was  in  the  cabin  when  I  was  there. 

Sir  Hugh  Cairns.  Was  this  at  the  trial  trip  f 

The  Queen's  Advocate.  It  was  after  the  trial  trip. 

Sm  Hdgh  Cairns.  Was  it  after  the  first  or  second  trial  trip? 

The  Queen's  Advocate.  (To  the  witness.)  Was  that  after  the  first  or  second  trial 
trip  ? — The  second.  • 

1Now,  on  that  occasion  do  you  remember  whether  young  Mr.  Miller  came  down  and 
called  to  his  father  ?— rPe  did. 

What  did  he  say  to  his  father  ? 

Sir  Hugh  Cairns.  Wait  a  minute  before  you  answer  that  question. 

The  Queen's  Ax>vocate.  Did  he  say  anything  to  his  father  ?— Did  young  Mr.  MiUer 
say  anything  to  his  father  ?  Just  answer  the  question  simply  ? — He  told  him  that  Cap- 
tain Tessier  wanted  him. 

What  did  Miller  do  ? — tie  came  up. 

Did  you  go  with  him  ? — Yes,  I  was  up  close  witli  him. 

Did  you  both  go  on  deck  ? — Yes. 

You  and  old  Mr.  Miller  ?— Yes. 

And  then  were  you  and  old  Mr.  MiUer,  and  young' Mr.  MOler,  and  Captain  Tessier  on 
deck  at  the  same  time  ? — Yes.    ; 

Did  Captain  Tessier  on  that  occasion  say  anything  to  Miller,  senior,  about  the  Alex- 
andra— first  of  all,  say  "  Yes  "  or  "  No."    Did  he  say  anything  ? — He  did. 

What  did  he  say? 

SiB  Hugh  Cairns.  Now,  wait  a  moment.  This  is  a  statement,  my  lord,  made  by 
Captain  Tessier  to  Miller,  senior. 

The  Queen's  Advocate.  We  do  not  know  what  it  was  yet.  I  have  only  asked  him 
if  he  sajd  anything. 

Sir  Hugh  Cairns.  No.  I  quite  agree.  The  question  is,  did  he  say  anything  about 
the  Alexandra  ?  I  apprehend,  my  lord,  that  a  statement  made  by  Captain  Tessier, 
who  has  no  control  over  the  Alexandra,  to  Mr.  Miller,  senior,  cannot  be  evidence. 
There  is  no  doubt  that  Captain  Tessier's  name  is  in  the  information,  but  still  that  does 
not  make  it  evident. 

The  QuiffiEN's  Advocate.  It  is  not  on  that  ground. 
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Lord  Chief  Baron  Pollock.  That  is  not  the  ground.  That  is  merely  a  notice 
given. 

Sir  Hugh  Cairns.  Does  your  lordship  think  it  falls  in  the  same  ruling  as  you  have 
already  given. 

Lord  Chief  Baron  Pollock.  Since  I  have  admitted  -what  Miller,  senior,  said,  I 
must  admit  what  is  said  to  him  in  reference  to  the  ship. 

Sir  Hugh  Cairns.  You  will  allow  us  to  take  objection  to  this  as  we  did  to  the  other. 

The  Queen's  Advocate.  (To  the  witness.)  Did  Captain  Tessier  say  anything  to  Mr. 
Miller,  senior,  respecting  the  construction  of  the  Alexandra  ? — ^He  did. 

What  was  it  he  said  ? 

The  Attorney  General.  I  may  state,  my  lord,  that  this  is  the  question  we  wish  to 
put.  It  is  merely  to  alter  the  form.  Instead  of  the  question  which  my  friend  objected 
to,  instead  of  having  the  question  generally,  did  he  say  anything  as  to  the  Alexandra  ? 
We  put  the  question,  did  he  say  anything  as  to  the  construction  of  the  Alexandra  ? — 
Yes. 

The  Queen's  Advocate.  He  did? — Yes. 

Tell  us  what  he  said  with  reference  to  the  construction  of  the  Alexandra  ? — He 
wanted  the  combings  of  the  hatch  higher. 

That  is  what  he  said  ? — Yes. 

Did  he  say  how  much  higher  he  wanted  them  ? — Three  inches,  I  think  it  was. 

Of  what  hatch  ? — The  main  hatch. 

Did  Miller,  senior,  make  any  answer  ? — He  did. 

What  did  he  say  ? — ^He  said  he  would  not  do  it.    It  was  according  to  contract. 

Lord  Chief  Bakon  Pollock.  What  was  dx)ne  was  according  to  contract? — ^Yes. 

But  what  was  proposed  to  be  done  was  not  according  to  contract  ? — No. 

The  Queen's  Advocate.  That  is,  that  Mr.  Miller  said  he  would  not  do  it,  because 
what  was  done  had  been  done  according  to  contract  ? — Yes. 

Cross-examined  by  Mr.  Karslake  : 

How  long  have  you  lived  in  Liverpool  ? — I  was  born  in  Liverpool. 

What  was  youi  first  occupation  in  business ;  keeping  a  sailors'  boarding-house  ? — 
No,  sir. 

Was  that  yonr  second  occupation? — I  am  dealing  in  sailors. 

I  did  not  ask  you  that.    Did  you  keep  a  sailors'  boarding-house? — My  mother  did. 

Did  you  keep  it  afterward  ? — ^Yes. 

Do  you  keep  it  still  t — ^No. 

Now  you  are  a  member  of  the  tug  company  and  also  supply  crews  to  vessels  ? — A 
what  ? 

Are  you  a  member  of  the  tug  company  ? — Yes. 

Do  you  supply  crews  to  vessels  ? — To  ships, 

Do  you  arrange  to  do  that  under  the  superintendence  of  those  in  authority  under 
the  passengers'  act  ? — No. 

You  got  into  a  little  difficulty  with  them  on  the  subject  once,  did  you  not  ? — Yes.  I 
beg  your  pardon,  I  was  agent  for  the  ship  in  that  case. 

You  were  agent  to  the  ship,  and  shipped  men  on  board,  and  they  came  off  to  you,  and 
you  were  fined  ? — I  was  iined,  certainly,  but  they  were  passengers. 

Lord  Chief  BXron  Pollock.  For  what  were  you  fined  ? — A  breach  of  the  passenger 
act. 

Now  you  are  part  owner  of  the  tug  Emperor  ? — I  am. 

Was  the  Huddersfield  being  buUt  by  Mr.  Miller  ?— The  Huddersfield  was  on  the  star- 
board side  of  the  Emperor. 

Then  the  Phantom  was  on  the  other  side  ? — On  the  port  side. 

These  three  were  lying  abreast  ? — They  were. 

Was  the  Alexandra  astern  of  the  Emperor  ? — ^No,  ahead  of  her. 

Now  the  Emperor  was  your  tug  ? — Yes. 

When  was  she  laid  down  ? — ^About  some  time  in  August.  I  think  she  should  have 
been  laid  down  some  time  before  they  did  lay  her  down.  She  was  delayed  for  these 
other  vessels. 

In  August,  1862  f— Yes, 

And  when  was  she  delivered  to  your  company  ? — I  do  not  know  that  she  is  delivered 
yet;  I  cannot  tell;  I  don't  know  whether  the  certificate  is  got  or  not.  '  The  manager 
is  in  court,  and  he  will  tell  you  more  about  it,. 

But  you  knbw  that  in  consequence  of  the  dispute,  Mr.  Miller  has  brought  an  action 
against  yon  and  the  rest  of  your  co-directors  ? — I  am  quite  ignorant  of  it. 

You  do  not  know  whether  an  action  has  been  brought  against  you  or  not  ? — No. 

You  are  a  happy  man.  Will  you  swear  that  you  nave  not  had  an  action  brought 
against  you?— I  will  swear  that  I  did  not  know  that  Mr.  Miller  has  brought  an  action 
against  me.  •    x         » 

Will  you  swear  there  is  not  an  action  going  on  at  the  present  time  agamst  you  ? — 
That  I  will  not. 
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Has  it  never  been  under  your  notice  ? — Never  lirought  to  my  notice. 

The  Phantom,  Captain  Tessier  commanded,  did  he  not  ? — ^He  took  her  away  ftom  this 
port — from  Liverpool. 

And  was  he  generally  down  at  the  Phantom  at  the  time  of  her  being  built  ? — Both 
at  the  gunboat  and  at  her. 

I  did  not  ask  you  that  question  ? — ^He  was  at  both. 

Was  he  frequently  down  at  the  Phantom  during  the  time  she  was  building  1 — He  was, 
and  at  the  gunboat. 

I  did  not  ask  you  that  question. — I  am  answering  you  both. 

I  ask  you  about  the  Phantom  ? — If  you  ask  me  whether  he  was  coming  there,  I  must 
tell  you  what  he  was  doing. 

I  ask  you  about  the  Phantom.  You  can  tell  us  about  the  other.  I  ask  you  now 
about  the  Phantom  ? — ^He  was  at  both  vessels. 

You  say  you  saw  him  give  an  order  on  board  the  Alexandra? — I  did  not  see  him ;  Mr. 
Welsman,  not  Captain  Tessier. 

The  Queen's  Ajdvocate.  No,  he  did  not  say  that. 

Mr.  Kakslake.  He  said,  "I  did  not  hear  him  give  orders;"  he  "was  about  superin- 
tending." 

I  observed  you  dwelt  particularly  on  the  word  "  saw ;"  did  you  ever  hear  Mr.  Wels- 
man give  an  order  ? — I  did. 

What  was  it? — He  told  a  man  to  knock  off;  he  was  doing  something  different  to  his 
wishes,  and  the  man  did  knock  off. 

That  is,  he  stopped  work  ? — He  stopped  work  and  went  away. 

Did  you  see  the  Alexandra  launched  ? — No. 

Do  you  know  that  she  was  launched  on  the  day  that  the  Princess  of  Wales  came  to 
Loudon  ? — I  could  not  tell  the  day ;  I  do  not  know. 

Was  that  about  the  time  ? — I  do  not  know. 

You  live  at  Liverpool  ? — I  do  ;  but  that  is  a  long  way  from  the  place  where  this  ves- 
sel is  built.    It.  is  away  to  the  north  end. 

You  do  not  know  much  about  what  was  going  ou  ? — When  I  was  there  I  did. 

How  many  times  were  you  there  ? — Twenty  times. 

WiU  you  swear  that  ? — ^Yes. 

Were  you  ever  there  more  than  four  times  during  the  time  the  vessel  was  building  ? — 
Yes. 

You  were  ? — Oh  yes. 

Now,  on  this  trial  trip  of  the  Emperor  that  you  have  spoken  of,  the  second  trial  trip, 
there  was  a  champagne  luncheon  ? — ^No, 

Was  there  at  the  first  trial  trip  ? — I  believe  there  was.  I  had  nothing  to  do  with  the 
charjipagne.    I  do  not  drink  it. 

What  did  you  drink  ? — I  drank  a  little  wine,  I  think  it  was. 

Champagne  is  wine,    Wais  this  rather  a  merry  party  on  the  Emperor  ? — ^Not  at  aU. 

A  dull  one  ?— They  kept  it  to  themselves.  There  was  a  lot  by  themselves.  We  kept 
to  ourselves ;  the  directors  with  me. 

Do  you  reooUect  the  second  occasion  ? — ^Perfectly  well. 

Who  had  you  on  board  on  that  occasion  ? — Mr.  Thomas  Miller.  Do  you  want  to  know 
the  whole  of  them  ? 

They  were  not  very  numerous,  were  they  ?— There  were  only  five  or  six  of  them. 
There  were  Mr.  Thomas  Miller,  Captain  Tessier,  Mr.  Speers,  Mr.  CawkhiU,  Mr.  Green, 
myself,  Mr.  Cairns,  Mr.  Taylor,  and  Captain  McStoker. 

And  Mr.  Mcllroy  ?— No.  * 

Mr.  CawkhiU  is  a  brother  director  ?— He  is  our  manager,  and  he  knows  a  great  deal 
more  about  it  than  I  do. 

Who  sent  for  you,  or  who  came  to  you  to  give  some  information  on  this  subject  ? — 
No  person. 

You  went  of  your  own  accord? — Do  you  want  me  to  tell  you,  sir  ? 

No,  I  do  not.  I  want  you  to  answer  my  question.  Who  did  you  first  give  any  infor- 
mation to  on  the  subject  of  the  Alexandra  f— The  consul  asked  me. 

Who  did  you  give  information  to  ?   Was  it  to  the  consul?— The  consul  asked  me. 

I  do  not  ask  you  what  he  asked  ? — I  am  not  an  informer. 

Who  did  you  first  speak  to  about  the  Alexandra  ? — ^The  consul. 

The  American  consul  ? — Yes. 

What  is  his  name? — Dudley. 

When  first  did  you  go  to  him  ?— He  sent  a  note  for  me  after  the  3d  of  Maxch ;  I  think 
it  was  the  4th. 

When  first  ?— After  the  trial  trip ;  after  the  3d  of  March. 

Do  you  mean  after  the  trial  trip  of  the  Emperor  ? — Yes. 

The  second  trial  trip  f — Yes,  I  think  it  was. 

Did  you  also  go  to  Messrs.  Duncan,  Squarey  and  Company? — ^No. 

Have  you  seen  them  ? — I  have  since. 
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Are  the  Bolioitors  to  the  American  consul  and  government  at  Liverpool  ? — I  do  not 
know  that. 

Did  you  go  to  Mr.  Hamel  and  be  examined  before  him  1 — I  did. 

Was  that  after  you  had  seeu  the  American  consul  and  after  you  had  seen  Duncan, 
Squarey  and  Company  ? — I  did  not  tell  yoU  that  I  had  seen  Duncan,  Squarey  and  Com- 
pany.   Oh !  yes ;  I  beg  your  pardon.    Yes,  it  was  after. 

Can  you  give  us  the  date  of  your  going  to  see  Mr,  Hamel  after  seeing  the  consul  and 
Duncan,  Squarey  and  Company  I — I  could  not  give  you  the  date. 

Tell  me  about  when  it  was  1 — It  was  after  this ;  some  time  in  March.  I  do  not 
know ;  I  am  not  certain  about  it ;  I  should  not  like  to  say. 

Did  you  see  McGuire,  the  detective  ?— I  saw  him  after  I  got  out  of  the  custom-house. 

You  saw  him  there  ? — Yes. 

Was  he  going  in  as  you  were  coming  out  ? — He  was  going  in. 

You  have  spoken  about  some  blocks  in  the  yard.  Were  those  blocks  under  the  Phan- 
tom ? — They  were  under  the  gunboat. 

Well,  if  you  will  have  it  so,  I  suppose  you  must.    I  asked  you  about  the  Phantom. 

The  Queen's  Advocate.  We  have  nothing  to  re-examine  him  upon,  my  lord. 

Mr.  John  Wilson  Green  called  and  sworn  and  examined  by  the  Queen's  Advocate  : 

I  believe,  Mr.  Green,  you  are  a  ship-builder  in  Liverpool? — ^Yes. 

Of  very  considerable  experience,  I  believe  ?— I  have  been  for  many  years  a  ship- 
builder. 

Do  you  remember  being  requested  to  look  at  a  vessel  called  the  Alexandra  ? — I  do. 

When  was  that  ? — ^A  fortnight  back. 

For  what  purpose  were  you  requested  to  look  at  her  ? — ^To  make  a  report  of  my  opin- 
ion as  to  what  purpose  she  was  built  for. 

Did  you  go  and  look  at  her  ? — I  did. 

Did  you  examine  her  ? — I  did. 

Now,  Mr.  Green,  wiU  you  be  so  good  as  to  tell  my  lord  and  the  jury  what  was  the 
result  of  your  examination,  what  opinion  you  formed  ? 

Sir  Hugh  Cairns.  Do  not  ask  him  that. 

Lord  Chief  Baron  Pollock.  AU  he  can  tell  you  must  be  the  facts. 

The  Queen's  Advocate.  Yes,  my  lord. 

What  did  you  find  ? — On  going  on  board  ? 

How  was  she  buUt  ?— I  found  her  bulwarks  differently  formed  from  any  merchant 
vessel,  or  any  other  vessel  than  a  vessel  of  war. 

Will  you  go  on  if  you  please  with  the  description  ?  Of  what  timber  was  she  built  ? — 
The  bulwarks,  to  which  I  first  alluded,  as  being  different  from  any  other  vessel  but  a 
ship  of  war,  were  composed  of  very  thick  planks,  three  inches  thick  inside  and  out. 

Lord  Cheep  Baron  Pollock.  What  was  it  ?— It  was  teak. 

The  Queen's  Advocate.  What  was  the  thickness  ?— The  inside  and  the  outside 
planks  were  three  inches  thick  in  the  lower  part,  and  two  and  a  half  inches  thick  in 
the  upper  part,  and  they  were  about  two  and  a  half  feet  deep.  That  would  be  from 
the  deck  to  the  top. 

Do  I  understand  from  you  that  that  is  an  unusual  thickness  for  a  merchant  ves- 
sel ?— Yes. 

Had  she  any  masts  f — She  had  three  masts. 

Had  she  a  propeller  ? — Yes,  her  propeller  is  under  water. 

What  were  her  dimensions  ?  How  long  was  she  ?— Her  length  was  one  hundred  and 
twenty-five  and  a  half  feet,  and  her  breadth  about  twenty-one  and  a  half  feet.  She 
was  not  particularly  measured— not  to  the  plumb  line — ^but  sufficiently  near  to  obtain 
an  approximation.  She  measured  about  two  hundred  and  seventy-six  tons,  builder's 
measurement.  ,•.  .  ,   j.         j 

Did  you  observe  her  rudder?— The  rudder  was  very  strong,  and  a  very  thick  tormed 
rudder — unusually  so. 

Was  it  thicker  and  stronger  than  would  be  used  for  a  merchant  vessel  T— It  was. 

You  have  spoken  of  the  bulwarks ;  did  you  observe  anything  about  the  bulwarks— 
any  arrangements  made  for  the  upper  part  of  the  bulwarks  to  be  fitted  up  with  any- 
thing ?— I  discovered  several  iron  stanchions  for  hammock  racks  which  were  not  put 
up,  but  there  were  arrangements  being  made  for  the  staples  to  receive  them.  They 
were  on  board,  but  there  were  staples  in  the  side  of  the  vessel  to  receive  them. 

Whsbt,  in  your  judgment,  were  the  hammock  racks  for  ?— For  hammocks. 

Is  that  usual  on  board  a  merchant  ship?— Very  seldom.  i-     .    m. 

Did  you  observe  the  arrangement  of  the  deck- was  there  anything  pecuhar?— ine 
scuttles  or  hatchways  were  not  suited  for  a  merchant  vessel. 

Would  you  teU  his  lordship  were  they  or  were  they  not  of  the  same  kind  as  you  wouia 
find  on  board  a  man-of-war  ?— Yes,  quite  so. 

They  were  of  the  same  kind  ? — As  a  small  class  man-of-war. 

Did  you  observe  the  engines  and  the  boilers?— No,  they  were  only  partially  up. 

Did  you  observe  whether  there  was  any  particular  space  before  the  boilers  ?— Xes, 
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What  was  that  ? — I  could  not  say  what  that  would  he  appropriated  for ;  there  was 
an  entrance  to  it  by  a  narrow  scuttle,  not  suflficiently  large  tor  a  hatchway,  it  would 
suit  a  narrow  staircase. 

Was  this  particular  space  before  the  boiler  usual  in  merchant  vessels? — Yes,  in  mer- 
chant vessels  built  for  cargo. 

Was  it  fitted  for  carrying  cargo  ? — No,  because  there  was  no  hatchway,  there  was 
only  a  narrow  scuttl'e. 

It  was  not  fitted  for  carrying  cargo,  because  there  was  no  hatchway? — ^NOi  it  was 
only  what  might  be  termed  a  narrow  scuttle,  which  does  not  come  under  the  denomina- 
tion of  a  hatchway. 

Did  you  observe  the  forecastle  ? — I  observed  that  it  was  not  fitted  for  a  merchant's 
forecastle,  but  as  I  have  seen  yachts  and  small  vessels  of  war. 

Left  me  ask  you,  did  you  observe  a  cooking  apparatus  ? — ^Yes,  there  was  a  cooking 
apparatus  in  the  forecastle,  sufficient  for  one  hundred  and  fifty  to  two  hundred  people. 

Was  that  the  kind  of  cooking  apparatus  whiohis  usual  on  board  merchant  vessels  ? — 
Only  on  board  of  passenger  vessels ;  merchant  vessels  which  are  passenger  vessels  have 
as  large  and  larger  cooking  apparatus,  or  ships  which  go  on  long  voyages  have  as  large. 

But  a  common  merchantman  would  not  have  so  large  an  apparatus  f— No,  not  a  small 
vessel  like  that. 

Did  you  observe  the  cabin  ? — Yes,  I  did  ;  so  much  as  was  put  up  of  it. 

Was  there  anything  peculiar  in  it  ? — Yes;  there  appeared  to  me  to  be  two  compart- 
ments, which  would  either  be  fitted  for  pantries,  but  they  were  larger  than  pantries 
are,  as  I  have  seen  pursers'  or  officers'  cabins  and  also  the  cabins  of  medical  officers 
fitted. 

As  you  have  seen  pursers'  and  medical  officers'  cabins  fitted  ? — Yes ;  soinewhat  similar 
in  their  fittings. 

What  did  you  find  on  the  starboard  side  of  the  cabin? — There  were  two  sleeping 
berths,  each  with  a  bed  place  and  drawers  under  the  bed  place. 

You  found  two  sleeping  rooms  on  the  starboard  side  ? — ^Yes ;  they  are  sometimes  called 
rooms  and  sometimes  berths. 

With  beds,  and  drawers  underneath  the  beds,,you  say? — ^Yes ;  drawers  underneath  the 
beds. 

Was  there  a  third  room  ? — There  was  a  third  room,  but  it  was  not  appropriated.  I 
cannot  say  what  it  was. 

But  there  waa  a  third  room  ? — There  was  a  small  room  fitted  as  a  pantry,  which  I 
might  represent  as  being  at  the  foot  of  the  entrance  of  the  cabin. 

Was  that  the  one  you  spoke  of  just  now,  or  another  one  ? — No. 

You  have  spoken  as  to  the  starboard  side ;  now  tell  me  as  to  the  port  side  ? — I  think 
there  was  one  cabin  with  one  bed  place  on  the  port  side. 

What  sort  of  a  room  was  that  ? — ^The  bedroom  was  similar  to  the  one  on  the  starboard 
side. 

What  kind  of  a  room  did  it  appear  to  be  destined  for  ? — ^There  was  a  room  before  the 
bedroom  which  did  not  appear  to  be  appropriated.  I  could  not  say  what  that  was  in- 
tended for. 

Was  there  an  after  cabin  ? — Yes ;  a  small  after  cabin. 

How  large  was  that  ? — Nine  or  ten  feet.    I  am  not  sure  about  the  exact  size. 

Did  you  observe  the  deck  beams  ? — They  were  closer  together  than  is  usually  required 
in  merchant  vessels. 

Now,  I  will  ask  you  your  opinion  as  a  gentleman  of  science  conversant  with  ship- 
building. I  will  ask  you  for  what  purpose  do  you  conceive  that  the  Alexandra  was 
constructed. 

Sir  Hugh  Caihns.  I  object  to  that ;  that  is  simply  a  question  which  may  become 
material  for  the  jury. 

LoKD  Chief  Bakon  Pollock.  He  has  stated  already  that  it  was  unfit  for  a  merchant 
vessel. 

The  Queen's  Advocate.  I  was  only  going  to  put  the  question  as  I  should  to  an  ex- 
pert in  these  matters. 

The  Lord  Chief  Baron  Pollock.  You  cannot  do  that,  because  there  is  no  expert  le- 
quired.    He  has  not  come  here  in  the  character  of  an  expert. 

You  are  a  shipbuilder  ? — Yes,  my  lord. 

The  Queen's  Advocate.  Therefore  he  is  a  skilled  man. 

Lord  Chief  Baron  Pollock.  I  can  only  take  facts  from  him.  What  occurs  to  me 
as  the  proper  course  is  to  get  from  the  witness  facts. 

The  Queen's  Advocate.  I  have  this  already. 

Lord  Chief  Baron  Pollock.  Then  let  the  jury  form  their  judgment  on  them.  But 
for  a  man  to  say,  In  my  opinion  this  vessel  was  unfitted  for  such  and  such  a  purpose, 
is  usurping  the  functions  of  the  jury. 

The  Queen's  Advocate.  I  wiU  state  the  question  first  to  your  lordship.  The  witness 
need  not  answer  it.  But  I  was  about  to  put  this  question:  "  Was  she,  in  your  judg- 
ment, adapted  for  a  merchant  ship,  or  for  a  vessel  of  war  ?" 
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Lord  Chief  Baron  Pollock.  Or  for  a  yacM  ? 

Th«  Queen's  Advocate.  Yes,  my  lord,  or  for  a  yacht. 

Lord  Chief  Baron  Pollock.  The  aon-adaptation  to  a  merchant  vessel  I  have 
ah-eady. 

The  Queen's  Advocate.  Then  I  will  how  to  your  lordship's  ruling,  hut  I  thought  as 
an  expert  he  might  answer  the  question. 

Lord  Chief  Baron  Pollock.  He  says  In  one  part  that  she  was  fitted  for  a  yacht  and 
therefore  might  be  used  as  a  yacht  or  as  a  small  vessel  of  war. 

Cross-examined  by  Mr.  Karblake  : 

Your  business  lately  has  been  more  in  repairing  vessels  than  building  them  ? — ^Yes. 

I  am  right  in  assuming  that  for  five-and-twenty  years  last  past  you  have  not  built  a 
vessel  at  all  ? — I  think  much  later  than  that. 

Then  for  the  last  twenty  years  I  may  say  that  you  have  not  built  a  vessel  at  all?^ 
About  twenty  years. 

Lord  CnifcF  Baron  Pollock.  The  last  vessel  you  built  was  twenty  years  ago  ? — 
Yes,  my  lord. 

Mr.  Karslake.  Where  is  your  ship-building  yard,  or  rather  your  ship-repairing 
yard? — In  Boundary  street,  Liverpool. 

I  suppose  there  are  great  improvements  being  made  constantly  in  vessels? — ^No; 
there  may  be  alterations,  but  very  few  improvements  of  late  years. 

You  say  improvements,  not  alterations  ? — Alterations  are  not  improvements. 

Then  the  science  of  ship-building  has  stood  still  since  you  gave  up  building  ships? — 
No ;  it  stood  still  before  I  gave  up  building. 

Lord  Chief  Baron  Pollock.  There  are  not  many  alterations  that  are  improve- 
ments. 

Mr.  Karslake.  None,  he  says,  my  lord. 

Just  one  word  about  the  bulwarks  of  this  vessel.  You  say  they  are  peculiarly 
strong? — I  do. 

Does  your  knowledge  enable  you  to  tell  me  whether  in  a  vessel  of  that  construction 
it  is  necessary  to  have  the  bulwarks  strong  to  strengthen  it  ? — ^They  have  nothing  to 
do  with  the  strength.  It  has  rather  a  tendency  to  weaken  the  vessel  than  to  strengthen 
her. 

Did  you  examine  the  build  of  the  vessel  below  ? — I  did  not  examine  her  very  dis- 
tinctly below. 

Was  she  in  the  water  at  the  time  you  saw  her? — In  the  water. 

Will  you  tell  me,  as  a  ship-builder,  whether  it  is  not  a  fact  that  bringing  up  the  bul- 
warks with  additional  strength  added  to  the  strength  of  the  vessel  ?— No,  it  did  not.  It 
weakened  her.    It  was  an  unnecessary  weight,  unless  for  resistance  of  shot. 

You  say  that,  not  having  seen  the  vessel  under  the  water  line? — This  was  in  the 
water. 

Did  you  see  it  below? — I  say  under  any  circumstances  it  would  weaken  her. 

Did  you  see  the  vessel  under  the  water  line  ? — ^No,  not  externally. 

Did  you  ever  build  a  dispatch  boat? — No. 

Did  you  ever  build  a  boat  for  the  opium  trade? — I  have  built  a  sailing  vessel. 

Not  a  screw  steamer  ?— No  ;  a  sailing  vessel. 

You  never  built  a  screw  steamer  at  all? — ^No. 

They  came  in  after  your  time?  It  is  not  the  case  that  the  rudder  post  is  necessarily 
larger  in  a  vessel  that  carries  a  screw  than  in  other  vessels  ? — ^No. 

That  is  your  experience  ? — I  know  it  as  a  fact ;  and  I  have  made  the  survey  of  them 
for  government  for  upward  of  eleven  years. 

According  to  your  experience  in  yachts,  are  the  hammocks  occasionally  put  up  on 
these  hammock  racks  ? — Very  rarely.  „      ,  ,.  j.    •    m 

Do  they  ever  do  so? — I  have  known  large  sailing  vessels  fitted  up  somewhat  similar. 

And  fitted  with  conveniences  for  putting  the  hammocks  on  the  bulwarks  ?— Yes. 

The  sole  object  of  that  is  for  the  purpose  of  greater  cleanliness  among  the  men?— 
Yes. 

And  for  having  the  hammocks  put  from  below  to  air  them?— Yes,  and  there  is 
another  object.    Their  original  intention  was  to  resist  shot.    That  was  their  original 

intention.  »    .  .      j.,.    i_  i       * 

The  object  when  it  is  used  in  a  yacht  is  for  the  purpose  of  amng  the  hammocks  ot 

the  men,  is  it  not? — Yes.  tt  ^   •  i,  j 

Ithiokyousaidthe  vessel  was  unfinished  below?— Unfinished. 

What  were  the  dimensions  of  the  cooking  apparatus  you  told  me  of  ?— I  did  not  meas- 
ure it,  but  I  should  say  it  was  for  150  or  200  men. 

I  should  Uke  to  know  the  dimensions  ?— I  have  no  doubt  that  the  fireplace  w^  some- 
where about  three  feet  nine  inches,  perhaps  it  might  be  from  three  feet  and  a  half  to  tour 
feet.  .    , 

You  say  that  in  a  vessel  destined  for  carryiag  passengers,  it  is  unnecessary  to  nave 
the  cooking  apparatus  of  that  size  ?— Oh,  yes,  some  have  longer  ones. 
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Re-examined  by  the  Queen's  Advocate  : 

I  did  not  understand  what  you  said  about  the  hammock  racks  as  to  their  resisting 
shot  ? — The  original  fixing  of  hammocks  on  the  hammock  racks  was  to  resist  shot  from 
musketry,  which  they  will  do. 

As  I  understand  you,  that  is  not  usual  on  board  merchant  ships  ? — Very  rarely  so. 

Lord  Chief  Baron  Pollock.  Mr.  Attorney  General,  an  application  has  been  made 
to  me  about  the  other  cause  of  Bulloch.  The  proceedings  end  here  tp-morrow.  My 
brother  Martin  will,  I  believe,  be  disengaged  to-morrow,  or  perhaps  he  will  have  part 
of  to-day  disengaged.  When  I  spoke  to  him  in  the  morning  he  had  some  hopes  of 
finishing  in  time  to  render  assistance  to  the  cause  which  now  alone  remains.  Now,  if 
you  could  dispatch  some  part  of  your  army  we  might  dispose  of  that  at  the  same  time ; 
but  I  suppose  there  is  no  chance  of  its  coming  on  to-day. 

Mr.  Karslakb.  I  don't  think  the  case  can  be  tried  to-day.  I  am  for  the  defendant, 
with  my  friend. 

Mr.  Hawkins.  There  are  two  defendants. 

Lord  Chief  Baron  Pollock.  Which  cause  are  you  referring  to  ? 

Mr.  Karslake.  The  cause  of  Bulloch. 

Lord  Chief  Baron  Pollock.  It  cannot  come  on  here  to-day.  It  seems  to  me  out  of 
the  question,  so  far  as  I  can  form  any  judgment.  So  far  as  this  case  is  concerned  it  might 
be  a  remanet.  The  London  sittings  begin  on  Thursday  next,  and  therefore,  instead  of 
keeping  the  witnesses  and  jurymen  waiting  after  the  possibility  of  trial  has  become 
extinct,  it  would  be  better  to  relieve  them. 

The  Attorney  General.  I  should  not  object  to  the  cause  being  made  a  remanet,  as 
far  as  I  am  concerned.  I  don't  think  they  can  be  tried,  and  it  would  be  very  incon- 
venient to  detach  so  many  of  our  army,  to  follow  your  lordship's  simile,  as  would  be 
required  for  the  operation  against  Bulloch. 

Lord  Chief  Baron  Pollock.  We  had  better  dismiss  the  jury  at  once. 

The  Attorney  General.  My  friend,  Mr.  Karslake,  says  he  does  not  consent  to  its 
being  made  a  remanet. 

Mr.  Karslake.  No  ;  I  do  not.  All  I  say  is,  I  have  not  my  client  here,  and  therefore 
cannot  consent.  If  your  lordship  makes  it  a  remanet  on  the  ground  that  it  cannot  be 
tried,  my  consent  is  not  necessary. 

Lord  Chief  Baron  Pollock.  The  attorney  general  is  dominus  Utia  in  all  the  Crown 
cases.    I  only  want  the  consenting  by  the  attorney  general. 

The  Attorney  General.  Then  I  believe  that  the  case  should  be  made  a  remanet. 

Lord  Chief  Baron  Pollock.  I  am  desirous  of  doing  all  homage  to  your  power  in 
this  conrt.  The  first  duty  of  this  court  is  to  attend  to  the  business  of  the  Crown. 
There  is  no  doubt  about  it. 

Mr.  George  Temple  Chapman  called  and  sworn,  and  examined  by  the  Solicitor 
General : 

I  believe  you  are  a  lieutenant  in  the  navy  of  the  United  States? — ^No:  I  am  not. 

Will  you  have  the  goodness  to  state  your  profession? — I  have  no  profession. 

I  think  you  belong  to  the  United  States  ? — ^Yes. 

And  have  lately  come  to  England  ? — Yes. 

How  long  ago  is  it  since  you  came  to  England  ? — Four  months. 

Were  you  at  Liverpool  about  two  months  ago  ? — I  was. 

At  that  time  had  you  business  on  which  you  wanted  to  see  a  person  by  the  name  of 
Captain  Bulloch  ? — I  wished  to  see  Captain  Bulloch. 

Did  you  go  anywhere  to  see  him  ? — I  did. 

Lord  Chief  Baron  Pollock.  When  did  you  come  to  Liverpool?— I  came  to  Liver- 
pool in  the  middle  of  March  last. 

The  Solicitor  General.  Where  did  you  go  to  see  Captain  Bulloch?— To  the  office 
of  Messrs.  Fraser,  Trenholm  &  Co.,  of  Liverpool. 

Was  Captain  Bulloch  a  person  you  were  acquainted  with  in  America  ? — He  was. 

Sir  Hugh  Cairns.  Will  you  fix  a  date  ? 

The  Solicitor  General.  Can  you  state  with  any  degree  of  accuracy  when  it  was 
that  you  went  to  the  office  of  Messrs.  Fraser,  Trenholm  &  Co.  to  see  Captain  BuUoch  ?— 
About  the  1st  of  April. 

Did  you  go  there  more  than  once  for  that  purpose  ? — I  did. 

On  the  first  occasion  when  you  went  there,  did  you  see  Captain  Bulloch  ?— No. 

Whom  did  you  see? — I  saw  a  gentleman  by  the  name  of  Prioleau. 

Did  you  transact  business  with  Mr.  Prioleau  in  any  character  ?— No ;  I  did  not  trans- 
act business  with  him. 

Did  you  communicate  with  him  ? — I  did. 

In  what  character  did  you  communicate  with  him  ? — ^As  an  American. 

And  on  his  side  as  what  ? — I  led  him  to  infer  that  I  was  a  secessionist. 

Did  he  lead  you  to  infer  that  he  was  a  secessionist  ? 

Sir  Hugh  Cairns.  I  do  not  suppose  that  you  mean  to  press  that  question. 
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The  Solicitor  General.  No  ;  I  will  not. 

Sir  Hugh  Cairns.  One  spy  is  enougli. 

The  Solicitor  General.  Did  you  communicate  -with  him  as  filling  any  character  T — 
No. 

I  suppose  I  am  not  at  liberty  to  ask  what  he  said,  but  I  will  ask  you,  did  you  see 
everything  in  his  ofSce  f  over  Mr.  Prioleau's  desk,  did  you  see  anything  in  his  office  1 — 
I  saw  an  English  and  another  flag. 

What  was  that  other  flag  t — ^What  the  Americans  call  the  confederate  flag. 

"Where  did  you  see  the  flag  which  you  say  was  called  the  confederate  flag  ? — In  his 
front  office,  where  his  clerks  were  sitting. 

Did  you  communicate  with  him  at  all  about  the  business  upon  which  you  had  come 
to  see  Captain  Bulloch  ? — I  did. 

Did  that  business  relate  to  Mr.  Bulloch's  private  affairs? — Partially  it  did,  and 
partly  to  the  affairs  of  the  confederate  government. 

Were  you  acquainted  in  the  United  States  with  a  person  named  Clarence  Yonge  ? — 
I  was  not. 

Were  you  acquainted  with  any  person  who  passed  as  his  wife  ? — I  met  his  wife  in 
Liverpool. 

Did  she  intrust  you  with  any  letters  ? — ^Yes. 

Are  those  letters  now  in  court  ? — That  I  do  not  know. 

Sir  Hugh  Cairns.  How  do  you  make  them  evidence  ? 

The  Solicitor  General.  I  ask  whether  the  person  who  passed  as  Clarence  Yonge's 
wife  intrusted  the  witness  with  any  letters. 

Sir  Hugh  Cairns.  They  would  not  be  evidence. 

The  Attorney  General.  We  are  not  putting  them  in  evidence. 

Sir  Hugh  Cairns.  We  must  know  in  some  shape  or  other,  or  have  some  indication 
from  the  Crown,  as  to  what  use  is  to  be  made  of  these  letters,  because  this  case  has 
not  been  opened  at  all. 

The  Attorney  General.  We  simply  wish  at  present  to  identify  certain  papers. 

Lord  CniEr  Baron  Pollock.  I  have  only  got  the  fact  that  somebody's  wife  gave 
the  witness  some  letters. 

The  Attorney  General.  I  wUl  make  the  papers,  or  some  of  them,  evidence  by  the 
next  witness,  Mr.  Yonge. 

Sir  Hugh  Cairns.  You  identify  certain  papers. 

The  Attorney  General.  We  only  want  to  prove  the  handwriting  of  those  letters ; 
but,  if  necessary,  it  wUl  be  identified  afterward  by  recalling  this  witness. 

Lord  Chief  Baron  Pollock.  Are  the  letters  here? 

The  Solicitor  General.  Yes ;  and  the  object  is  to  prove  the  handwriting  of  the 
signature  to  those  letters;  some  of  them  by  this  witness  and  some  of  them  by  another 
witness. 

You  did  not  see  Captain  Bullock  upon  that  day,  did  you?— I  did  not. 

Lord  Chief  Baron  Pollock.  How  many  papers  are  there  ? 

The  Solicitor  General.  Here  they  are,  my  lord.  (The  papers  were  handed  to  his 
lordship.) 

Lord  Chief  Baron  Pollock.  Were  they  opened  when  they  were  given  to  you,  or 
sealed  ? — They  were  delivered  to  me  open,  as  they  are  now. 

The  Solicitor  General.  Did  you  call  again  ? — I  did. 

When  you  called  again,  did  you  see  Captain  BuUoch  ?— Yes. 

While  you  were  at  Fraser,  Trenholm  &  Co.'s,  conversing  with  Captain  Bulloch,  did 
you  refer  to  these  letters? — I  did. 

And  communicated  with  them  on  the  subject  of  them  ? — Yes. 

Did  the  person  you  saw  there  admit  himself  to  be  the  person  referred  to  in  these, 
letters?— He  did. 

Mr.  Karslake.  We  must  object  to  that.  _^  ,      ^     ■,    j.  ^■, 

Sir  Hugh  Cairns.  I  object  to  that  altogether.  We  know  nothmg  about  what  the 
letters  are.  ^         ^,         ,.,     ,    , . 

Lord  Chief  Baron  Pollock.  He  says  the  persons  I  saw  there  did  what  ? 

The  Solicitor  General.  Communicated  with  him  as  the  person  referred  to  in  those 
letters.    That  is  what  the  witness  said,  and  I  apprehend  it  is  perfectly  good  evidence. 

Sir  Hugh  Cairns.  Who  is  the  Captain  Bulloch?    Was  Captain  BuUoch  there? 

The  Solicitor  General.  Yes ;  and  he  then  communicated  with  Captain  BuUoch  on 
the  subject  of  these  letters,  and  Captain  BuUoch  communicated  with  him  as  the  person 
refbrred  to  in  those  letters.  . 

Mr.  Karslake.  The  last  answer  is,  "I  refer  to  these  letters,"  and  then  there  is  a 
question  objected  to.  ,.        ,  j«„ 

Lord  Chief  Baron  Pollock.  "  Is  he  the  person  mentioned  or  named?' 

The  Solicitor  General.  The  person  named  in  the  letters.  „     ,  ^^         ,,,        , 

The  Attorney  General.  It  would  be  better  to  let  my  lord  see  the  letters,  altuougn 
I  do  not  now  tender  them  in  evidence. 
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Sir  Hugh  Cairns.  The  interview,  I  apprehend,  to  which  you  refer  is  after  the 
seizure  ? 

The  SowciTOR  Geneeai,.  Yes. 

Sir  Hugh  Caibns.  Then  this  is  an  interview  after  the  seizure,  my  lord,  and  it  is  pro- 
posed to  put  in  evidence  to  tliis  extent  what  passed,  namely,  as  to  whether  Captain 
Bulloch 

Lord  Chief  Baron  Pollock.  All  I  have  got  down  is  this :  Whose  wife  was  it? 

The  Attorney  General.  The  person  who  delivered  the  letters  to  him  passed  as  the 
wife  of  one  Clarence  Youge,  who  will  be  the  next  witness,  or  one  of  the  next  witnesses 
that  will  be  called. 

Mr.  Karslakb.  The  person  who  represented  herself  to  be  the  wife. 

Lord  Chief  Baron  Pollock.  "  They  were  delivered  to  me  open,  as  they  are  now ; 
when  I  called  again,  I  saw  Captain  Bulloch."  That  is  what  I  have  on  my  note.  (To 
the  witness :)  Did  you  say  you  referred  to  the  letters? 

The  Witness.  I  did. 

In  saying  that,  do  you  refer  to  these  papers  ? — ^Yes. 

Lord  Chief  Baron  Pollock.  "  I  referred  to  the  papers,  and  the  person  I  saw  there 
communicated  with  me  as  the  person  named  in  those  letters."  That  is  what  I  have 
got. 

The  Solicitor  General.  Our  only  object  in  putting  the  letters  in,  or  giving  any 
evidence  about  them,  is  to  show  who  and  what  Captain  Bulloch  was;  and  as  we  have 
brought  him,  whatever  the  weight  of  the  evidfeuce  may  be,  in  connection  with  the 
Alexandra,  I  apprehend  that  that  is  a  perfectly  legitimate  purpose. 

The  Attorney  General.  It  is  the  case  I  opened. 

The  Solicitor  General.  Yes,  it  was  opened  by  my  friend  the  attorney  general,  and 
we  have  given  evidence  accordingly. 

Sir  Hugh  Cairns.  Do  you  withdraw  the  question  ? 

The  Solicitor  General.  No. 

Sir  Hugh  CAniNSi  Then,  certainly,  my  lords,  I  object  to  the  question  on  that  footing. 
Here  is  a  conversation  which  passed  after  the  seizure.  Nothing  which  takes  place, 
then,  can  be  evidence  in  this  cause  on  a  record  raising  the  issue  as  to  what  was  the 
effect  of  certain  things  done  before  the  seizure.  The  circumstance  that  a  gentleman 
spoke  of  himself  as  being  the  same  person  as  the  person  referred  to  in  certain  papers 
produced  to  him  at  this  time  cannot,  I  think,  be  any  evidence  upon  the  issue  between 
the  parties. 

Lord  Chief  Baron  Pollock.  None  of  the  evidence  I  have  got  down  affects  any  one 
at  present,  and  I  must  say  I  do  not  see  what  there  is  to  object  to  in  it. 

Mr.  Karslakb.  The  question  is  put  in  this  way ;  my  friend  has  stated  what  he  does 
it  for. 

Lord  Chief  Baron  Pollock.  You  had  better  wait  until  they  go  one  step  further ; 
at  present  I  see  nothing  to  object  to. 

Mr.  Mellish.  The  question  is,  whether  he  referred  to  him  as  the  person  mentioned 
in  the  letters,  or  is  he  going  to  get  a  statement  from  Bulloch  as  to  whether  he  is  the 
person  referred  to. 

Lord  Chief  Baron  Polxock.  It  does  not  follow  that  he  is  the  person. 

Mr.  Mellish.  It  is  hearsay  evidence,  that  can  have  nothing  to  do  with  the  matter  in 
question. 

Lord  Chief  Baron  Pollock.  If  these  letters  are  to  be  read  or  used  for  any  purpose, 
then  will  come  the  question  as  to  the  admissibility  of  the  evidence ;  but  at  present  I  do 
not  see  how  the  question  is  raised. 

Sir  Hugh  Cairns.  Would  it  not  be  better  for  my  friend  at  the  proper  time  to  make 
what  use  he  can  of  these  letters.  Then  we  can  with  intelligible  mindS'  apply  ourselves 
to  the  present  question  and  this  witness  may  be  called  again. 

Lord  Chief  Baron  Pollock.  You  may  postpone  your  examination  of  this  witness 
until  you  see  something  more  of  the  evidence,  if  you  wish  to  do  that.  (To  the  solicitor 
general.)    Have  you  examined  this  witness  sufficiently? 

The  Solicitor  General.  No,  I  have  more  questions  to  put  to  him. 

Sir  Hugh  Cairns.  It  will  really  come  to  this.  The  statement  is  that  this  witness 
read  certain  letters  to  a  person  calling  himself  Captain  Bulloch,  and  he  is  asked,  did 
Captain  Bulloch  acknowledge  that  he  was  the  person  referred  to  in  the  letters  ? 

The  Attorney  General.  If  the  objection  is  made  to  the  form  of  the  question, 
probably  it  might  be  put  in  a  form  not  objectionable.  I  propose  to  put  it  thus:  the 
witness  has  already  stated  that  he  received  certain  papers  from  a  certain  quarter ;  then 
the  question  is,  did  you  see  Captain  Bulloch  ?  I  should  then  ask,  were  the  letters  then 
in  your  custoiiy ;  and  did  you  communicate  on  the  subject  ?  and  nothing  more. 

Sir  Hugh  Cairns.    He  has  said  that. 

The  Solicitor  General.  I  am  perfectly  satisfied  if  that  is  so.  Then  we  shall  go  on 
to  prove  the  handwriting  of  the  letters  at  the  proper  time. 

Now,  Mr.  Chapman,  while  you  were  at  that  office — that  is,  the  office  of  Fraser  Tren- 
holm  &  Co.,  with  Captain  Bulloch,  did  any  one  else  come  in  ? — Mr.  Hamilton.    ' 
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Who  was  Mr.  Hamilton ;  was  he  a  person  known  to  you  before  ? — Tes,  he  was. 

What  was  he? — ^The  son  of  General  James  Hamilton,  of  South  Carolina,  formerly 
governor  of  that  State ;  and  he  was  himself  a  lievitenant  in  the  service  of  the  United 
States  until  the  year  1861. 

And  then  what  was  he  afterward  ? — He  resigned  his  command  in  the  service  of  the 
United  States,  I  think,  early  in  1861. 

Sir  Hugh  Caikns.  Do  you  know  this  yourself? — I  know  it  by  his  own  statement. 

Sir  Hugh  Caiens.  That  will  not  do. 

The  Witness.  I  know  it  by  the  Navy  Register  of  the  United  States.  • 

Sir  Hugh  Cajrns.  Confine  yourself  to  what  you  have  ascertained  as  a  spy. 

The  Solicitor  Gbneral.  From  your  knowledge,  are  you  able  to  say  whether  he  was 
in  the  service  of  the  United  States  at  the  time  you  saw  him  ?— He  was  not. 

Was  he,  to,  your  knowledge,  at  that  time  in  any  other  service  ? — He  was. 

What  service? — He  was  in  the  service  of 

Sir  Hugh  CAiKisrs.  How  do  you  know  ?— Because  he  told  me. 

You  have  been  told  already  not  to  speak  of  what  he  told  you. 

The  Witness.  I  will  not. 

The  Solicitor  General.  In  what  character  did  he  speak  to  yon  ? 

Lord  Chief  Baeon  Pollock.  If  the  object  is  to  prove  that  the  person  was  in  the 
service  of  the  secessionists,  I  think  it  must  be  proved  in  some  other  way  than  by  his 
merely  saying  so. 

Sm  Hugh  Cairns.  The  danger  is  that  this  witness  said  he  was  himself  a  secessionist 

The  Witness.  I  did  not  say  I  was  a  secessionist. 

Lord  Chlep  Baron  Pollock.  No ;  he  said,  "  I  led.him  to  infer  that  I  was  a  secession- 
ist."   He  did  not  say  he  was  a  secessionist. 

The  Solicitor  General.  I  understand  your  lordship  to  say  that  I  am  not  at  liberty 
to  ask  anything  that  Mr.  Hamilton  said  to  this  witness ;  therefore  I  bow  to  your  lord- 
ship's decision,  and  I  do  not  ask  it ;  but  we  shall  call  him  again  when  we  w  ant  to  prove 
the  handwriting  of  the  letters. 

The  Queen's  Advocate.    We  do  not  pledge  ourselves  to  call  him  again. 

The  Solicitor  General.  No,  I  think  jt  would  be  convenient  that  he  should  be  cross- 
examined  now,  because  I  do  not  propose  to  call  him  again  for  any  other  purpose  than 
the  sole  purpose  of  proving  the  handwriting. 

Lord  Chief  Baron  Pollock.  For  whatever  purpose  you  call  him  again,  they  will 
have  power  to  cross-examine  him, 

The  Solicitor  General.  I  do  not  pledge  myself  to  call  him  again  unless  it  may  be 
necessary  to  do  so. 

Lord  Chief  Baron  Pollock.  If  you  wish  the  cross-examination  of  this  witness 
postponed  altogether,  I  think  it  would  be  convenient  that  that  course  should  be  pur- 
sued until  you  know  something  more  about  what  this  evidence  means ;  for  I  confess 
that  I  do  not  know  what  it  means. 

Sir  Hugh  Cairns.  Without  pledging  my  friends  to  recall  him,  I  think  it  convenient 
to  allow  the  cross-examination  to  be  proceeded  with  at  a  later  period,  so  that  we  may 
see  what  the  further  evidence  brings  forth. 

The  Attorney  General.  It  may  be  convenient  to  recall  the  witness  Acton  merely 
to  speak  to  the  terms  in  which  the  vessel  was  spoken  of  by  Mr.  Miller,  senior,  in  the 
yard. 

Mr.  Joseph  Acton  called  and  sworn,  and  examined  by  the  Attorney  General. 

You  told  us  yesterday  you  were  employed  in  the  building  yard  of  Mr.  Miller,  of  Liv- 
erpool, while  the  Alexandra  was  being  built  or  was  on  the  stocks? — ^Yes,  sir. 

Dtiring  the  time  you  were  there,  did  you  ever  hear  the  elder  Mr.  Miller  speak  of  the 
Alexandra,  or  describe  her  as  a  vessel  of  any  particular  class  or  kind? — No. 

Sir  Hbgh  Cairns.  It  is  understood,  my  lord,  that  our  objection  to  this  evidence  is 
taken  in  the  same  way  as  the  rest. 

Lord  Chief  Babon  Pollock.  He  says,  I-never  did. 

The  Solicitor  General.  Not  this  witness,  my  lord.  We  were  stopped  when  the 
question  was  put  to  this  witness. 

The  Attorney  General.  I  want  to  know  whether  you  ever  heard  Mr.  Miller  speak 
of  the  Alexandra. 

Lord  Chief  Baron  Poixock.  He  said,  I  never  did. 

You  said  you  never  heard  him,  did  you  not  ? — No,  sir. 

You  never  heard  him  speak  of  the  vessel  as  having  any  particular  character  ? — He 
spoke  of  her  as  "the  boat." 

The  Attorney  General.  Yon  heard  him  speak  of  hgr  as  "the  boat  ?" — ^Yes. 

Is  that  all,  according  to  your  recollection,  that  you  heard  him  say  of  her  in  describing 
her?— Yes. 

Cross-examined  by  Sir  Hugh  Cairns  : 
Had  this  boat  any  number  in  the  yard? — I  don't  know  that  she  had. 
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Lord  Chief  Baron  Pollock.  It  is  a  pity  we  did  not  reserve  our  argument  until  we 
knew  the  effect  of  his  evidence. 

Mr.  Clarence  Randolph  Yonge  called  and  sworn,  and  examined  by  the  Attorney 
General: 

Are  you  a  native  of  the  State  of  Georgia  in  the  United  States? — ^I  am. 

Were  you  for  some  time  paymaster  on  board  the  steamer  Alabama? — I  was. 

Did  you  come  from  the  port  of  Wilmington,  in  North  Carolina,  in  a  ship  called  the 
Annie  Childs,  to  Liverpool? — I  did. 

In  what  month  and  year  ?— I  think  we  left  Wilmington  in  the  month  of  March.  We 
arrived  in  Liverpool  on  the  11th  of  March. 

In  what  year  ?— In  1862. 

In  what  employment  had  you  been  previous  to  leaving  Wilmington  ?— I  had  been  a 
clerk  in  the  paymaster's  of&ce  on  the  foreign  station  at  Savannah,  in  Georgia. 

Was  Savannah  a  naval  station  ? — Yes ;  it  was,  at  that  time.  It  never  had  been  pre- 
viously to  this  war. 

At  that  time  it  was  used  as  a  naval  station  ? — Yes. 

For  what  purpose  ? — For  the  confederate  forces. 

You  tell  us  you  were  a  clerk  in  the  paymaster's  department.  Do  you  know,  from  your 
connection  with  the  confederate  navy,  who  at  that  time  was  acting  as  secretary  to  that 
navy? — Do  you  mean  as  secretary  to  the  confederate' navy? 

The  Attorney  General.  Yes.— S.  A.  MaUory.  He  was  the  secretary  to  the  confed- 
erate navy. 

Before  you  left  Savannah,  did  you  see  there  a  person  of  the  name  of  BuUoch  ? — ^I  did. 

Did  he,  before  you  left  Savannah,  leave  that  place  ? — No. 

Did  he  come  with  you? — He  came  with  me. 

Lord  Chief  Bakon  Pollock.  Do  you  mean  that  he  came  with  you  to  Liverpool  ? — 
He  came  with  me  as  far  as  Queenstown,  and  there  he  left  the  ship  and  went  on  land ; 
but  we  came  over  together  in  the  same  vessel. 

You  crossed  the  Atlaiitie  together  ? — Yes ;  we  did. 

Do  you  know,  from  what  you  saw  at  Savannah,  whether  Bnlloch  was  in  any  capacity 
in  the  confederate  service  ? — I  never  saw  Captain  Bulloch's  appointment,  but  I  know 
that  he  acted  for  the  confederate  government. 

In  the  navy,  the  military,  or  what  service  ? — In  the  navy. 

He  acted  in  the  confederate  navy? — In  the  confederate  navy. 

Lord  Chief  Baron  Pollock.  Did  he  command  a  vessel  ? — No ;  he  did  not  command 
any  vessel. 

The  Attorney  General.  Did  you  act  for  a  time  as  his  secretary? — I  did. 

And  acting  as  his  secretary  and  communicating  with  him  as  your  principal,  do  you 
know  that  he  did  act  or  not  with  reference  to  the  confederate  navy? — I  know  that  he 
acted,  because  I  saw  all  the  letters  of  the  secretary  of  the  navy  to  him,  and  his  replies 
to  those  letters. 

Was  it  part  of  your  business  to  make  copies  of  those  various  communications  ? — I 
copied  all  of  his  letters ;  there  may  have  been  a  single  letter  which  I  did  not  copy. 

But  it  was  your  business  to  do  so  ? — Yes;  it  was  my  business  to  do  so. 

Do  you  remember  to  what  place  the  letters  to  Mr.  Mallory  were  addressed? — Rich- 
mond, Virginia. 

That  is  the  capital  of  the  Confederate  [States? — Yes;  the  capital  of  the  Confederate 
States. 

Then,  in  the  course  of  that  employment,  did  you  become  acquainted  not  only  with 
the  handwriting  of  Captain  Bnlloch,  but  with  the  handwriting  of  the  secretary  of  the 
navy? — I  saw  his  signature  to  the  letters. 

Do  you  mean  that  you  saw  MaUory's  signature  ? — ^Yes ;  Mallory's  signature. 

The  Attorney  General.  Will  your  lordship  hand  me  those  letters  ?  (The  letters 
were  handed  to  the  learned  counsel.) 

You  said  that  Captain  Bulloch  acted  with  .reference  to  the  navy.  Did  he  act  in  any 
particular  character,  as  commanding  a  ship,  or  as  paymaster  ? 

Lord  Chief  Baron  Pollock.  He  did  not  command  a  vessel  ? — He  did  not  command 
a  vessel,  nor  did  he  act  as  paymaster  direct.  There  was  no  fund  placed  in  his  hand  to 
pay  to  any  officer. 

In  what  character  did  he  act,  then,  as  long  as  he  was  at  Savannah  ? — I  cannot  say  in 
what  capacity  he  was  acting  there.  He  directed  the  movements  generally  of  the 
steamer  Fingal,  as  she  was  lying  there  ready  to  come  out. 

Was  that  a  war  steamer  ? — ^No ;  she  was  a  merchant  vessel. 

Do  you  remember  about  what  time  it  was  when  you  left  Savannah  with  Captain 
Bulloch  ? — I  do ;  it  was  on  the  2Sd  or  the  23d  of  January ;  about  that  time. 

In  1862  ?— We  left  Savannah  in  1862. 

I  think  you  left  in  the  ship,  the  name  of  which  you  have  given  us  as  Annie  Childs  ? — 
Not  from  Savannah ;  we  went  from  Savannah  to  Wilmington. 

From  Savannah  did  you  sail  to  Wilmington  ? — ^No ;  we  went  by  land. 
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Did  you  there  take  ship  f — ^We  left  Wilmington  in  the  ship. 

In  the  Annie  Childs  ?— Yes. 

You  have  told  us  about  when  you  arrived  in  Liverpool ;  were  there  any  passengers 
that  you  remember  in  particular  on  board  besides  yourself  and  Captain  BuUoch  ? — 
There  were  three  others. 

Who  were  they  ? — John  Low,  Eugene  Maffit,  and  Edward  M.  Anderson. 

Can  you  tell  us  how  the  Mr.  Low  that  you  have  mentioned  was  employed,  whether 
he  was  in  any  service  f — He  had  received  an  appointment  from  the  confederate  navy. 

SiK  Hugh  Cairns.  Do  you  know  what  appointment  he  had  received  ?-^Yes,  I  know. 

How  do  you  know  ? — By  having  his  orders  in  my  possession. 

Sir  Hugh  Caiens.  That  will  not  do. 

The  Attorney  General.  What  do  vou  mean  by  orders  ? — Orders  from  the  secretary 
of  the  navy,  and  also  a  copy  of  his  appointment. 

While  you  w*ere  secretary  to  Captain  Bulloch,  at  Savannah,  had  you  communications 
with  Mr.  Low  ? — Daily. 

At  the  oflBce  ? — Not  at  the  office.    I  used  to  see  him  on  board  of  the  vessel. 

What  vessel  ? — The  steamer  Fingal ;  the  vessel  he  miist  have  come  out  in.  Captain 
Bulloch  had  no  command  at  Savannah  whatever. 

The  Fingal  was  a  vessel  Captain  Bulloch  was  endeavoring  to  get  out  ? — Captain  An- 
derson was  in  command  of  the  vessel ;  Captain  Bulloch's  orders  were  to  return  to 
Liverpool. 

Sir  Hugh  Cairns.  What  did  you  know  about  Captain  Bulloch's  orders? 

The  Attorney  General.  Did  you  hear  Captain  Bulloch  give  orders  with  reference 
to  this  ship. — He  had  the  principal  direction  of  this  vessel. 

Did  you  hear  him  give  orders  t — ^To  Captain  Anderson  ?  . 

Yes.— Yes. 

And  to  Low  ? — Not  to  Low. 

What  orders  or  directions,  if  any,  did  you  hear  Captain  Bulloch  give  to  Captain  An- 
derson f 

Sir  Hugh  Cairns.  I  object  to  that  question ;  we  must  not  have  statements  made  by 
Captain  Bulloch  with  respect  to  some  ship  called  the  Fingal,  and  some  person  called 
Anderson,  as  to  which  ship  and  which  person  we  have  not  heard  anything  yet  which 
makes  their  presence  relevant  to  this  inquiry. 

The  Attorney  General.  I  will  show  that  Captain  Bulloch  was  in  Savannah  in  an 
official  character  employed  by  the  confederate  government,  by  the  witness  who  was  his 
secretary,  and  must  know. 

Lord  Chief  Baron  Pollock.  This  is  a  matter  for  cross-examination. 

The  Attorney  General.  He  must  know  it. 

When  he  was  at  Savannah,  and  you  were  acting  as  his  secretary,  did  you  hear  him 
give  any  orders  to  Low  with  reference  to  his  ship  there  ? — Not  with  regard  to  any  ship. 

Do  you  know  how  Low  is  employed  ? — He  is  now  a  lieutenant  on  board  the  confed- 
erate steamer  Alabama. 

Do  you  know  it  from  having  seen  him  there  ? — Yes ;  I  know  it  from  having  seen  him 
there. 

Lord  Chief  Baron  Pollock.  On  board  the  Alabama  ? — ^Yes. 

The  Attorney  General.  He  is  now  lieutenant  on  board  the  Alabama  ? — Yes. 

When  did  you  see  Low  on  board  the  Alabama  ? — I  left  him  on  the  Alabama  on  the 
25th  January  last. 

In  this  year  ? — ^Yes ;  in  this  year. 

I  will  ask  you  at  once  the  question ;  you  were  on  board  the  Alabama  ? — Yes. 

Was  that  vessel  at  the  time  you  were  on  board  of  her  a  vessel  of  war,  sailing  the  flag; 
of  the  Confederate  States  ?— She  was,  and  she  sailed  under  a  good  many  flags. 

Was  she  commanded  by  an  officer  in  the  confederate  navy  ? — Yes. 

Captain  Semmes  ? — Captain  Raphael  Semmes. 

Possibly ;  I  do  not  know  it  so ;  but  did  you  ever  know  Lieutenant  Low  acting  in  any- 
naval  and  military  capacity  before  you  saw  him  on  the  Alabama  ? — I  know  that  he 
went  out  in  the  Oreto  to  Nassau,  and  I  have  seen  him  when  he  was  a  volunteer  in  the 
land  service. 

Is  that  since  the  war  ? — Since  the  war. 

In  what  service — which  of  the  two  services  ? — In  the  confederate  service. 

You  have  known  him  serving  as  a  lancer  in  that  service  ? — Yes ;  I  have  known  hisa; 
in  the  confederate  service. 

There  is  another  person  whose  name  you  mentioned  as  having  come  to  Liverpool  in 
the  Annie  Childs— Mr.  Maffit ;  had  you  known  a  Mr.  Maffit  before  you  commenced  the 
voyage  from  Wilmington  to  Liverpool  ? — I  did. 

Had  you  or  had  you  not  known  him  as  serving  in  any  fleet  or  army  on  either  of  the 
sides  at  war  ?— ^Yes,  I  have  known  him  in  both ;  that  is,  acting  as  a  volunteer  in  one  of 
the  batteries  at  the  fight  at  Port  Royal. 

Do  I  understand  you  to  say  that  he  was  in  both  services  ? — At  one  time  he  was  serv- 
ing as  a  volunteer  in  the  land  service. 
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Of  which  service  ? — In  the  confederate  ^  and  after  that  he  left  his  appointment  as 
acting  midshipman  in  the  Confederate  States  navy,  and  served  onboard  vessels  in  that 
situation, 

I  thought  you  said  he  had  served  at  one  time  in  the  United  States  ? — No. 

You  mean  that  he  served  in  the  two  services,  the  military  and  the  navy,  of  the  Con- 
federate States  ? — Yes. 

Did  you  say  he  served  in  the  lancers  or  in  the  land  service? — In  Ihe  land  service. 

When  he  came  home  with  you  was  he  in  the  land  service  or  in  the  naval  service  ? — 
"When  he  came  home  with  me? 

When  he  came  home  to  Liverpool  with  you  ? — He  was  then  in  the  navy. 

You  mentioned  another  person  as  coming  in  the  Annie  Childs  of  the  name  of  Ander- 
son ?— Yes. 

Had  you  known  him  before  you  commenced  the  voyage  ? — I  had. 

Had  you  known  him  serving  in  the  land  service  or  the  naval  service-of  the  confed- 
erates ? — I  have  known  him  in  the  naval  service  of  the  confederates. 

In  the  naval  service  only  ?— Yes. 

And  what  was  his  rank  in  the  navy  ? — Acting  midshipman. 

At  the  time  when  he  came  to  Liverpool  ? — At  the  time  he  came  over  previously. 

I  ask  you  about  the  present  employment,  or  rather  the  employment  when  you  were 
in  the  Alabama,  of  Mr.  Low.  Was  either  of  the  other  gentlemen  serving  in  the  Ala- 
bama ? — They  are  both  serving  on  board  the  Alabama. 

That  is  to  say,  Mr.  Maffit  and  Mr.  Anderson  ? — Yes. 

Were  all  serving  in  the  Alabama  when  you  left  that  ship  ? — ^All  were  serving  in  the 
Alabama  when  I  left  that  ship. 

On  your  arrival  at  Liverpool,  with  whom,  if  with  any  one,  did  you  first  communi- 
cate ? — Do  you  mean  last  year  ? 

I  mean  when  you  came  to  Liverpool  from  Wilmington,  in  the  month  of  March, 
1862. — I  was  in  communication  all  the  time  with  Captain  Bulloch. 

You  came  with  Captain  Bulloch  ? — I  came  with  Captain  Bulloch. 

And  did  you  take  counsel  with  him ;  and  did  he  direct  generally  what  you  should 
do  ?— Yes,  he  did. 

You  acted  by  his  direction  ? — I  acted  under  his  directions. 

Shortly  after  your  arrival  at  Liverpool,  did  Captg,in  Bulloch  introduce  you  to  any 
mercantile  firm  there? — ^Yes;  to  the  firm  of  Eraser,  Trenholm  &  Co. 

You  may  as  well  tell  us  at  once  who  tliat  firm  consisted  of.  What  were  the  names 
of  the  gentlemen  composing  that  firm  ? — There  were  Mr.  Prioleau,  Mr.  Welsman,  Mr. 
Armstrong,  and  Mr.  Bushby. 

Who  did  you  understand  were  the  principal  members  of  the  firm  ? — I  understood 

Sir  Hugh  Caiens.  That  will  not  do ;  do  not  tell  us  what  you  understood. 

The  Attorney  Genbral.  Did  you  communicate  with  the  firm  of  Fraser,  Trenholm  & 
Co.?— I  did. 

With  whom  did  you  communicate  as  members  of  the  firm  ? — I  had  very  little  to  do 
with  them  ;  Mr.  Armstrong  was  the  principal  person  that  I  had  any  business  with. 

Do  you  know  what  his  employment  at  the  ofSce  was  ? 

Lord  Chief  Baron  Pollock.  Who  are  you  speaking  of? — Mr.  Armstrong. 

He  was  the  principal  person  you  saw  ? — ^No ;  he  was  the  person  with  whom.  I  con- 
ducted my  portion  of  the  business. 

The  Attorney  General.  You  did  see  Mr.  Prioleau  and  Mr.  Welsman  ? — Yes. 

As  members  of  the  firm  ? — Yes. 

Lord  Chief  Baron  Pollock.  The  members  of  a  firm  are  got  at  by  showing  business 
done  with  the  firm. 

The  Attorney  General.  We  will  give  strict  evidence  of  that  if  it  be  called  for. 

Lord  Chief  Baron  Pollock.  This  certainly  does  not  prove  them  to  be  members  of 
the  firm ;  it  merely  proves  that  he  went  to  the  office,  and  some  one  said  he  was  so- 
and-so. 

The  Attorney  General.  I  will  ask  my  friends  whether  they  require  evidence  to  be 
given  of  who  the  constituent  members  of  that  firm  are  ? 

Sir  Hugh  Cairns.  Some  witness  has  already  said  that  Prioleau  and  Welsman  were 
partners  in  that  firm. 

The  Attorney  General.  It  is  upon  your  lordship's  note  that  the  two  gentlemen 
named  are  members  of  that  firm. 

Lord  Chief  Baron  Pollock.  Welsman  and  Prioleau,  you  mean? 

The  Attorney  General.  Yes ;  I  think  that  is  so. 

Sir  Hugh  Cairns.  You  will  find  it  on  your  lordship's  note. 

Lord  Chief  Baron  Pollock.  Yes ;  it  is. 

The  Attorney  General.  Therefore  I  will  simply  ask  this  witness,  did  you  see  those 
gentlemen  at  the  office  ? — The  Witness.  Nearly  every  day. 

Did  you  see  the  flag  that  has  been  spoken  of  ? — I  do  not  recollect  seeing  any  flags. 

You  say  you  were  introduced  to  those  persons  ;  who  introduced  you  ? — I  was  intro- 
duced by  Captain  Bulloch. 
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Lord  Chief  Baron  Pollock,  He  said  that  before ;  he  says  "Captain  Bulloch  in- 
troduced me." 

Sir  Hugh  Caiens.  Will  you  ask  him,  if  you  please,  was  this  on  the  occasion  of  his 
first  or  second  visit  to  England? 

The  Attorney  General.  I  ask  you  now  about  what  took  place  after  you  came  from 
Wilmington  to  Liverpool,  arriving  in  March,  1862;  do  you  understand  that  I  am  ask- 
ing you  about  that  period  ? — Yes. 

Did  you  see  Captain  Bulloch  there,  from  time  to  time,  at  the  office  of  Eraser,  Tren- 
hobn  &  Co.  ?— I  did. 

I  thought  you  said ;  I  want  to  be  certain  that  you  yourself  were  there  nearly 

every  day  t — Nearly  every  day. 
By  the  direction  of  Captain  Bulloch  ? — ^Yes ;  I  had  to  meet  him  there  sometimes. 
Were  these  meetings  between  Captain  Bulloch  and  yourself  on  matters  of  business  ? 
I  will  not  at  present  ask  what  the  business  was,  but  I  merely  confine  myself  to  the 
question,  were  your  meetings  upon  matters  of  business  ? — They  were  frequently ;  that 
was  not  always  the  case. 

But  principally  ? — They  were  principally  on  business. 

On  the  business  on  which  you  had  come  over  ? — Yes. 

Whatever  that  was,  I  do  not  ask  you  now.  Do  you  remember  whether  there  was  a 
room  in  the  office  or  house  of  business  of  Eraser,  Trenholm  &  Co.,  particularly  used  by 
Captain  Bulloch? — There  was  a  room  used  by  them,  the  only  room  ui  which  we  wrote 
our  letters  and  transacted  our  business  generally. 

It  was  used,  you  say,  by  them  ? — By  Captain  BuUoch,  and  by  Major  Hughes,  a  gen- 
tleman of  the  war  department.. 

Then  there  was  one  room  used  particularly  by  Captain  Bulloch  for  his  business  ? — 
Yes. 

Was  that  the  room — I  presume  it  was — ^in  which  you  transacted  business  with  Cap- 
tain Bulloch  ? — It  was. 

Besides  Captain  Bulloch  and  yourself,  were  there  other  gentlemen  transacting  busi- 
ness in  that  ofiice  ? — There  were. 

From  time  to  time  ? — Occasionally. 

Was  one  of  those  gentlemen  a  gentleman  of  the  name  of  Hughes,  of  the  confeder- 
ate army. 

Sir  Hugh  Cairns.  How  do  you  know  he  was  of  the  confederate  array  ? — From  hav- 
ing met  him  with  Captain  Bulloch  at  his  house,  from  knowing  his  letters,  from  seeing 
him  write  his  letters  in  the  place  I  am  telling  you  about,  and  from  the  general  conver- 
sation that  passed  in  ray  presence. 

Sir  Hugh  Cairns.  That  is  aU?— Yes.  ' 

The  Attorney  Gejteral.  But  as  far  as  he  acted  and  interfered,  did  he  act  and  in- 
terfere as  a  raUitary  officer  of  the  Confederate  States  ? 

Lord  Chlef  Baron  Pollock.  There  is  no  military  business  at  Liverpool. 

The  Attorney  General.  I  am  not  sure  that  there  was  not. 

Lord  Chief  Baron  Pollock.  There  was  no  fighting  there,  at  any  rate. 

The  Attorney  General.  I  do  not  suppose  there  was ;  but  at  any  rate,  if  there  was 
it  was  all  on  one  side. 

However,  you  called  him  Major  Hughes;  was  that  the  name  by  which  he  was 
known  ? — ^When  I  first  came  to  Liverpool  he  was  Captain  Hughes,  but  he  was  after- 
ward promoted  to  the  rank  of  Major  Hughes  while  he  was  here  in  England. 

You  can  tell  us  whether  he  was  a  federal  or  a  confederate  ? — He  was  a  confederate. 

And  as  far  as  you  know  were  the  various  people  who  went  to  this  room  and  trans- 
acted business  of  the  same  side  ? — Generally,  they  were. 

The  confederate  side  ? — ^Yes. 

In  addition  to  the  gentlemen  you  have  mentioned,  was  there  a  gentleman  of  the 
nanie  of  Sinclair  who  used  to  come  backward  and  forward? — There  was. 

What  was  he  called  ? — Lieutenant  Sinclair. 

Sir  Hugh  Cairns.  He  was  called  a  lieutenant  ? — He  was  simply  called  Mr.  Sinclair 
there.    No  title  at  all  was  given  to  anybody. 

The  Attorney  General.  You  raentioned  the  word  "lieutenant;"  did  you  know  him 
in  any  capacity  before  this  time  ? — I  never  saw  his  appointment  or  his  orders ;  I  knew 
him  in  the  Confederate  States  as  an  officer  of  the  confederate  navy. 

You  knew  him  there  acting  as  a  confederate  officer  ? — I  knew  he  was  a  confederate ; 
he  was  not  in  any  business. 

He  was  addressed  as  an  officer  there  ? — Yes. 

What  was  he  called  in  England? — In  the  Confederate  States,  where  I  knew  him,  we 
addressed  him  as  Captain  Sinclair. 

You  can  tell  us  whether  he  was  a  soldier  or  a  naval  man  ? — He  was  a  naval  officer. 

Will  you  tell  me  what  was  the  nature  of  the  business  which  you  and  the  other  gen- 
tlemen whose  names  you  have  mentioned  transacted  from  time  to  time  in  this  office  ; 
what  else  did  you  do  ?  .      . 

Sir  Hugh  Cairns.  I  object  to  that  evidence ;  as  to  what  the  business  transaction  is, 
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or  as  to  the  nature  of  the  office ;  that  must  bring  us  a  fall  detail  of  everything  that 
passed  on  both  sides,  which  must  be  entirely  irrelevant  to  the  issue  of  this  cause. 

The  Attoekey  General.  The  object  is  to  show  the  character  of  these  gentlemen, 
and  you  cannot  show  the  nature  of  their  character  better  than  by  showing  the  nature 
of  the  business. 

Sir  Hugh  Caibns.  Do  you  mean  the  way  in  which  the  business  was  transacted,  as 
to  whether  they  were  honest  or  dishonest  men  ? 

The  Attorney  General.  No  ;  but  generally  what  was  the  nature  of  the  business  in 
which  these  gentlemen  were  engaged. 

Lord  Chief  Baron  Pollock.  I  do  not  see  how  that  bears  on  the  present  inquiry. 
You  see  what  they  did  there  seems  to  be  a  matter  of  no  sort  of  importance.  What 
they  did  elsewhere  may  be  very  important.  But  what  they  did  there,  whether  they 
were  forming  conspiracies  against  the  United  States,  or  whatever  it  might  be,  is  of  no 
importance ;  the  only  matter  that  can  be  material  is,  what  they  did  somewhere  else. 

The  Attorney  General.  Surely  I  may  ask  generally  with  reference  to  what  in  gen- 
eral terms  they  communicated.  I  do  not  want  to  put  words  into  the  gentlemen's 
mouth,  but  cannot  I  ask  to  what  their  communications  had  reference  ? 

Lord  Chief  Baron  Pollock.  I  do  not  see  how  that  can  be  of  any  importance  what- 
ever. 

The  Attorney  General.  Did  they  communicate  with  reference  to  ships,  or  to  mili- 
tary stores,  or  to  what  ? 

Lord  Chief  Baron  Pollock.  That  would  be  only  their  conversation  among  them- 
selves, or  writing  letters  to  other  people,  or  consulting  about  what  they  should  do,  all 
of  which  would  be  of  no  sort  of  importance,  unless  it  resulted  in  something  which 
appeared  somewhere  else. 

The  Attorney  General.  Of  course  we  shall  follow  this  up,  but  I  want  first  to  im- 
press a  particular  character  on  these  people. 

Lord  Chief  Baron  Pollock.  I  think  you  cannot  do  that  unless  by  showing  what 
was  done  elsewhere. 

The  Attorney  General.  Although  it  is  called  conversation,  business  transactions 
consist  merely  in  conversation  passing  between  one  person  and  another.  You  ask  a 
person,  "  Did  you  transact  any  business  ? "  He  replies,  "  I  did."  You  ask  him  what 
was  the  nature  of  that  business.  Then,  perhaps,  he  would  say,  "  The  purchase  of 
goods,"  or  whatever  it  might  be. 

Lord  Chief  Baron  Pollock.  All  of  which  has  no  effect  on  the  present  inquiry.  It 
is  utterly  immaterial  and  irrelevant,  except  it  produced  effect  somewhere  else.  If  they 
talked  together,  or  any  one  gave  a  direction  to  send  a  message,  did  the  message  go, 
and  what  was  it  when  it  came?  If  they  wrote  letters,  to  whom  were  the  letters  sent, 
and  what  were  the  contents  of  those  letters  ?  But  the  character  these  witnesses  might 
give  of  the  nature  of  the  business  is  wholly  unimportant.  After  all,  the  answer  might 
be  nothing.more  than  this,  "We  used  to  consider  what  should  be  done  with  money  and 
ships,  and  what  orders  should  be  given,  and  about  getting  men,"  and  so  on.  But  that 
would  not  be  evidence  at  all,  you  know. 

The  Attorney  General.  I  will  ask  the  question  in  another  shape,  and  see  what  the 
answer  comes  to.    You  say  you  met  on  business  at  the  office  ? — Yes. 

Did  you  transact  business  of  any  kind  in  the  office  ? — Yes. 

What  did  you  do? 

Sir  Hugh  Cairns.  No ;  that  will  not  do.    We  cannot  have  that. 

Lord  Chief  Baron  Pollock.  I  do  not  see  how  anything  that  he  did  there  in  that 
room  is  of  the  slightest  importance,  unless  something  comes  of  it  out  of  that  room. 

The  Attorney  General.  Of  course  my  object  is  very  plain ;  it  is  to  attach  to  certain 
persons  the  character  of  agents  for  the  confederate,  government. 

Lord  Chief  Baron  Pollock.  You  must  do  that  by  showing,  not  conversations 
among  themselves,  but  that  they  were  acting  as  agents  in  the  outer  world. 

The  Attorney  General.  That  is  the  question  I  am  putting.  I  meant  to  direct  the 
witness's  attention  to  acts  done  as  distinct  from  mere  conversations  or  correspondence. 

Lord  Chief  Baron  Pollock.  Those  acts  must  appear  by  something  that  took  place 
out  of  the  room.    I  think  that  is  all  that  you  can  give  evidence  of. 

The  Attorney  General.  I  will  do  that. 

Will  you  tell  us,  you  having  communications  among  yourselves  on  matters  of  business, 
whether,  to  your  knowledge,  anything  was  done  out  of  the  office  of  Fraser,  Trenholm 
&  Co.  in  pursuance  of  those  directions,  or  in  conseqiience  of  those  directions  ? 

Sir  Hugh  Cairns.  Was  anything  done  by  you  in  their  presence  ?  Let  that  question 
be  put  first. 

The  Attorney  General.  Was  anything  done,  do  you  recollect  anything  being  done 
or  orders  being  given,  out  of  the  office  of  Fraser,  Trenholm  &  Co.  in  connection  with 
what  you  discussed  ? 

Sir  Hugh  Cairns.  Put  the  question  simply.  Was  anything  done  in  your  presence  ? 

Lord  Chief  Baron  Pollock.  That  could  only  be  done  by  a  message,  of  which  mes- 
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sage  yon  ought  to  give  evidence,  or  by  letter,  which  letter  you  ought  to  produce,  or  by 
some  personal  direction. 

The  Attoeney  General.  I  asted  the  witness,  Did  this  occTir  to  your  own  knowl- 
edge ? 

Sir  Hugh  Caibns.  It  is  so  much  too  vague ;  the  difficulty  is  in  knowing  what  it  might 
lead  to.  My  friend  must  ask.  Was  any  particular  thing  done  by  you  ?  Where  was  it 
done  ?    When  was  it  done  ?    So  that  we  may  understand  what  he  is  leading  to. 

The  Attorney  General.  Was  anything  done  by  yourself  out  of  the  office? — As  the 
result  of  what  I  was  directed  to  do  in  the  office,  is  your  question,  as  I  understand  it. 

The  Attobnisy  General.  Yes ;  that  is  my  question. 

Lord  Chief  Baron  Pollock.  Was  anything  done  by  you  out  of  the  office  ? — ^No ;  I 
have  received  money  in  the  office  that  I  have  paid  out  aboard  the  Alabama. 

The  Attorney  General.  We  had  better  come  to  that  at  onoe.  This  vritness  had  a 
particular  character. 

When  you  came  to  Liverpool  yon  had  no  particular  commission  or  appointment? — 
My  appointment  was  not  made  out  when  I  arrived  in  England. 

Now  I  speak  more  of  your  appointment ;  tell  me  how  long  did  you  remain  in  Liver- 
pool!—From  the  11th  of  March  to  the  29th  of  July,  1862. 

Did  you  then  leave  Liverpool  ? — I  left  Liverpool. 

In  what  vessel  ? — In  the  Alabama ;  it  was  called  the  Eurioa. 

Or  290  it  was  sometimes  called,  was  it  not  ? — She  was  sometimes  spoken  of  as  the 
290. 

It  was  the  same  vessel  f — ^The  same  vessel. 

It  was  the  vessel  built  by  Messrs.  Laird,  at  Birkenhead  ? — Yes ;  by  Messrs.  Laird. 

When  that  vessel  left  sh«  had  no  armament  on  board  ? — ^Nothing  at  all  in  the  way  of 
armament. 

While  you  were  on  her  did  she  receive  her  armament  and  hoist  the  confederate  flag 
and  pass  to  the  command  of  Captain  Semmes  as  a  ship  of  war  ? — She  did. 

All  that  yon  saw  ? — I  saw  it. 

Do  you  recollect  who  went  on  th«  Alabama  besides  yourself? — ^Do  you  mean  from 
Liverpool  ? 

Yes. — Lieutenant  Low.  . 

Who  else  ? — He  is  the  only  one  on  board  of  her  now — that  is,  in  the  navy.  • 

Do  you  reooUect  other  officers  being  brought  to  join  the  Alabama  in  another  vessel  ? — 
I  do. 

What  was  the  name  of  that  vessel  ? — ^The  Bahama. 

Who  were  the  officers? — Raphael  Semmes,  Captain  J.  Mackentosh,  Lieutenant  R.  F. 
Armstrong,  Lieutenant  Wilson,  and  Arthur  Sinclair. 

Did  Captain  Bulloch  or  not  go  out  in  the  Bahama  ? — ^Yes ;  but  not  as  an  officer  of  the 
Alabama.  I  omitted  the  name  of  one  gentleman  who  went  out  from  Liverpool,  a  gen- 
tleman appointed  in  Liverpool  as  surgeon ;  his  name  was  Llewellyn,  and  he  sailed  also 
in  the  Alabama. 

Captain  Bulloch  went  out  and  returned  in  the  Bahama  ? — Yes. 

Leaving  Captain  Semmes  and  other  officers  in  the  Alabama  ?— Yes. 

Before  you  left  Liverpool  in  the  Alabama  were  you  employed  as  paymaster? — I  acted 
in  that  capacity. 

You  acted  as  paymaster  in  the  confederate  navy? — In  the  confederate  navy. 

We  will  see  what  you  did.  You  continued  to  act  in  that  capacity  for  some  time  ? — 
During  the  entire  time  I  was  in  Liverpool  I  acted  in  that  capacity. 

And  you  made  payments  in  that  capacity  ? — Yes ;  I  continued  to  make  payments  in 
that  capacity. 

Is  the  paper  which  I  now  hand  to  you  the  appointment  which  you  received  and  under 
which  you  acted  ? 

Sir  Hugh  Cairns.  Wait  a  moment ;  do  not  answer  that  question.  Let  us  see  what 
it  is. 

The  Attorney  General.  I  will  ask  him  first:  Look  at  that  paper  and  tell  me  is  that 
the  signature  of  the  gentleman  you  have  described  as  Captain  Bulloch  ?* — ^That  is  it. 

Was  that  paper  so  signed  delivered  to  you  before  you  began  to  make  these  pay- 
ments ? — No ;  it  was  not. 

When  was  it  delivered  to  you  ? — ^The  appointment  was  made  out 

Mr.  Kaeslakb.  Do  not  call  it  an  appointment. 

The  Attorney  General.  You  say  you  made  these  payments  during  all  the  time  you 
were  in  Liverpool  ? — ^Yes. 

But  how  long  had  you  been  in  Liverpool  before  you  got  that  paper  ?— This  paper  was 
given  to  me  on  board  the  Alabama  the  day  she  left  Liverpool. 

Lord  Chief  Baron  Pollock.  You  got  it  just  as  you  were  going  away  ?— Just  alter 
we  left ;  I  think  we  were  away  at  the  time  in  Moelfra  Bay. 

While  you  acted  as  paymaster  in  Liverpool,  as  I  understand  you,  you  had  not  any 
writing  which  authorized  you  to  do  so  ? — I  had  no  writing.  

"YicU  warrant  appointing  C.  E.  Yonge  acting  assistant  paymaster  of  the  Alabama,  post. 
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But  Captain  BuUocli  was  there  in  Liverpool,  who  knew  of  the  payments  that  you 
were  making  from  time  to  time  ? — He  did.  That  is  the  only  writing  in  which  my  name 
appears  as  paymaster. 

SiE  Hugh  Caiens.  Neves  mind  about  that. 

The  Attorney  Gbnbkal.  You  say  you  acted  as  paymaster  ? — Yes. 

You  have  told  ns  in  what  way ;  although  you  had  no  writing,  were  there  any  direc- 
tions or  orders  given  to  you  to  act  in  that  capacity  ? — There  were. 

By  whom  ? — By  Captain  Bulloch.  ■ 

But  they  were  not  written  ? — Not  written. 

Lord  Chief  Bakon  Pollock.  Not  in  writing  ? — ^Not  in  writing  to  act  in  the  capacity 
of  paymaster. 

You  made  payments  to  various  persons ;  were  those  persons  in  the  confederate  service 
to  whom  you  made  these  payments  ? — I  have  made  payments  to  the  officers.  I  know 
the  persons  I  made  the  payments  to  were  in  the  contederate  navy. 

The  Attorney  Genbral.  I  will  ask  him  about  the  particular  individual  about  whom 
he  knows. 

You  were,  whether  rightly  or  wrongly,  as  I  understand  you,  making  these  payments 
as  paymaster  in  the  confederate  service  ? — I  was. 

Who  supplied  the  money? — I  made  requisitions  to  Captain  Bulloch  for  the  amounts, 
and  I  received  an  order  from  him  to  pay  the  moneys,  either  by  check  or  money  itself. 

That  was  the  way  in  which  you  received  the  money? — Yes. 

Lord  Chief  Baron  Pollock.  How  did  you  get  the  money? — I  was  to  make  requisi- 
tions for  the  amount  I  required  at  the  end  of  each  month.  , 

From  Captain  Bulloch  ? — From  Captain  Bulloch. 

Lord  Chief  Baeon.  How  did  he  pay  you  ? — He  would  give  me  an  order  on  Messrs. 
Fraser,  Trenholm  &  Co. 

Mr.  Attorney  General.  You  say  that  the  money  was  furnished  by  Messrs.  Fraser, 
Trenholm  &  Co. ;  on  the  occasions  of  the  money  being  furnished,  have  you  delivered  to 
them  any  order  or  anything  of  the  kind? — I  delivered  Captain  Bulloch's  order. 

And  on  receiving  the  money  did  you  leave  these  orders  with  Messrs.  Fraser,  Trenholm 
&  Co.  ? — I  have  done  so. 

-Mr.  Attorney  General.  Those  gentlemen  have  had  a  aulrpcena  duces  to  produce  those 
OTders,  and  I  now  ask  for  their  production. 

Adjourned  for  a  quarter  of  an  hour  and  resumed. 

Mr.  Attorney  General.  You  have  told  us  that  you  left  the  orders,  when  you  got  the 
money,  with  Messrs.  Fraser,  Trenholm  &  Co.  ? — Yes. 

I  ask  those  gentlemen,  or  any  one  for  them,  to  produce  those  orders. 

Sir  Hugh  Caiens.  I  am  told  that  Mr.  Hamel  has  got  them. 

Mr.  Attorney  General.  It  is  sufficient  if  they  will  be  here ;  perhaps  I  may  go  on 
with  the  witness  without  stopping  for  the  orders. 

Lord  Chief  Baron.  The  orders  wiU  be  produced? 

Mr.  Attorney  General.  I  understand  they  wiU,  my  lord. 

Sir  Hugh  Caiens.  I  am  told  so,  my  lord.  I  am  told  that  the  agent  who  has  them  in 
hand  will  give  them  to  Mr.  Hamel. 

(Some  documents  were  handed  in.)* 

Mr.  Attorney  General.  These  are  produced  from  Messrs.  Fraser,  Trenholm  &  Co. 
I  do  not  know  whether  we  are  to  take  it  that  these  are  all. 

Lord  Chief  Baeon.  Are  they  some? 

Mr.  Attorney  General.  I  was  going  to  ask,  are  they  either  all  or  are  they  some? 

Lord  Chief  Baron.  You  can  put  it  first  are  they  some,  and  then  are  they  all? 

Mr.  Attorney  Genbeal.  Are  those  the  orders  of  which  you  speak  ?  just  look  at 
them  in  succession. 

LoED  Chief  Baeon.  How  many  are  there? 

Witness.  These  are  about  all  the  orders. 

Mr.  Attorney  Geneeal.  You  think  those  were  about  aU  ? — Yes. 

You  feaid  they  were  monthly? — Yes. 

Then  they  probably  would  be  all? — Yes. 

The  signature  to  them  I  take  for  granted  is  that  of  Captain  Bulloch,  as  it  professes 
to  bo? — It  is  that  of  Captain  Bulloch. 

Just  before  we  read  these,  will  you  tell  me  in  what  way  you  put  before  Messrs.  Tren- 
holm &  Co.  the  amount  of  cash,  or  rather  before  Captain  Bulloch,  (I  suppose  it  would 
be,)  the  amount  of  cash  you  would  require;  what  was  the  course  that  you  pursued 
between  Captain  Bulloch  and  yourself? 

LoED  Chief  Baron.  He  says  I  made  a  requisition  to  Captain  BuUooh,  and  it  was 
paid  by  the  order  of  Messrs.  Fraser,  Trenholm  &  Co. 

Witness.  I  used  to  go  to  Captain  Bulloch  and  tell  him  the  amount  of  money  that  I 
required.    I  used  to  specify  it. 

Tide  orders  for  payment  to  C.  E.  Tonge  as  acting  aesiatant  paymaster  of  the  Alabama,  past. 
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Mr.  Attorney  General.  Had  you  any  tlaingwliicli  you  called  pay-rolls?— Yes;  I  had 
pay-rolls. 

What  became  of  themf^-They  are  on  board  the  Alabama.  I  think  it  possible  that 
there  may  be  one  still  in  the  office  of  Messrs.  Fraser. 

You  stated  to  Captain  Bulloch  what  yoa  required,  and  then  the  orders  eame  from 
Fraser,  Trenholm  &  Co.?— Yes. 

They  seem  to  be  all  in  the  same  form  ? — Yes ;  very  little  difference.  (A  paper  was 
delivered  in  and  read  as  follows :)  Liverpool,  1st  of  May,  1862;  addressed  Fraser,  Tren- 
holm &  Co.;  signed  James  D.  Bulloch.  "Pay  to  the  order  of  C.  R.  Yonge,  assistant 
paymaster,  on  account  of  officers'  pay,  £40  3s.  9d." 

Lord  Chief  Barost.  One  is  for  £40  3s.  9d.,  another  £23fi  28.  6d.,  another  £41  10s.  3d., 
another  £203  8a.  Id.,  and  another  £154  17s.  6d.  I  have  the  advantage  of  now  knowing 
who  Fraser,  Trenholm  &  Co.  are,  which  I  have  not  heard  of  to  this  moment;  there  is  a 
very  considerable  difficulty  in  learning  the  proper  names  of  members  of  a  firm,  partic- 
ularly when  as  sometimes  they  are  mixed  up  in  the  name  with  the  initial  letter,  such 
as  M.  Anderson,  which  may  be  Manderson,  or  anything  else. 

Mr.  Attorney  General.  Do  you  remember  who  paid  you  the  cash? — I  i^ceived  it 
from  different  persons  in  the  office. 

In  the  office?— Yes. 

The  Queen's  Advocate.  In  Messrs.  Fraser's  office? — Yes. 

Mr.  Attorney  General.  By  these  orders  it  would  appear  that  you  were  to  receive 
the  money  for  officers'  pay;  did  you  pay  the  money  to  officers  under  these  orders  ? — I 
did. 

Can  you  mention  any  particular  person  t9  whom  you  paid  money  as  being  officers' 
pay? — Yes;  I  have  paid  Captain  Bulloch  money. 

That  is  one. — I  have  paid  to  Captain  Bulloch  money ;  to  John  Low  money ;  to  Edward 
M.  Anderson  money;  to  Eugene  Maffitt  money;  and  to  Irvine  S.  Bulloch  I  have  paid 
money. 

Lord  CmEr  Baron.  Is  that  another  BuUoch? — Yes ;  it  is  a  brother  of  Captain  Bul- 
loch ;  and  to  William  H.  Sinclair. 

Mr.  Attorney  General.  The  person  you  mentioned? — ^No;  it  is  a  son  of  the  person 
who  was  mentioned.  I  have  paid  money  to  T.  C.  Cuddle,  and  I  have  paid  John  R. 
Hamilton  money. 

You  have  paid  officers'  pay  to  them? — ^I  have. 

When  you  say  you  paid  officers'  pay  to  Hamilton  and  to  those  others,  was  the  pay 
the  pay  of  officers  in  the  army  or  in  the  navy? — ^It  was  pay  of  officers  in  the  navy. 

Altogether  ? — Altogether. 

I  suppose  the  pay  varied  according  to  the  rank  of  the  officer  ? — ^According  to  the  rank. 

What  pay  in  rank  did  you  make  to  Mr.  Hamilton  ? — As  a  lieutenant. 

A  lieutenant  in  the  navy  ? — The  pay  of  a  lieutenant  in  the  navy,  according  to  the 
length  of  time  they  had  been  in  the  navy. 

I  do  not  know  whether  you  happen  to  have  known  Mr.  Hamilton  before? — I  did. 

As  what  ? — As  lieutenant. 

In  the  confederate  navy? — Yes;  in  the  confederate  navy. 

Was  that  in  a  confederate  State  ? — In  the  Confederate  States. 

Did  you  happen  to  know  when  Mr.  Hamilton  came  to  England  ? 

Mr.  Karslakb.  From  your  own  knowledge? — I  know  within  a  day  or  two. 

Mr.  Attorney  General.  Did  he  come  before  you  or  after  you  ? — He  came  some  time 
after  me. 

You  were  in  Liverpool,  I  suppose,  when  he  arrived  ? — Yes ;  or  in  Wavertree  at  least. 

Did  you  leave  Mr.  Hamilton  in  Liverpool  when  you  went  out  with  the  Alabama? — I 
did. 

As  far  as  you  know  has  he  continued  in  Liverpool  since  that  time? — I  do  not  know. 

Probably  you  have  not  seen  him  since  you  went  out  ? — I  have  not  seen  him  from 
that  time  to  the  present. 

Besides  the  pay  of  the  officers  you  have  mentioned,  did  you  make  payments  to  other 
persons  under  the  rank  of  non-commissioned  officers  ? 

Lord  Chief  Baron.  I  do  not  see,  Mr.  Attorney  General,  what  is  the  use  of  going 
into  all  these  details  of  the  paymaster's  office. 

Mr,  Attorney  General.  You  have  told  us  that  you  joined  the  Alabama ;  in  what 
capacity  did  you  serve  on  board  that  ship  ? 

Lord  Chief  Baron.  He  has  said  as  paymaster. 

Mr.  Attorney  General.  Yon  were  still  paymaster? — I  was  paymaster  of  the 
Alabama. 

And  acted  aa  paymaster  until  you  left  that  vessel  ? — Until  such  time  as  I  left  the 
vessel. 

Before  you  began  to  act  as  paymaster,  or  about  the  time,  on  the  Alabama,  did  you 
receive  a  written  authority?  Just  look  at  that,  (handing  a  paper  to  the  witness;)  first 
of  all,  do  you  know  that  paper  ? — I  do. 

Does  it  bear  the  signature  of  Captain  Bulloch  ?^It  does. 
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Did  you  receive  that  paper  from  any  one  ? — From  Captain  James  D.  Bulloch. 

You  received  that  paper  from  Captain  Bulloch  ? — I  did. 

At  whp^t  place  were  you  when  you  received  that  paper  ? — I  judge  fi:om  the  date  of  it 
we  were  lying  at  Moelira  Bay,  on  the  Welsh  coast. 

Were  you  on  board  the  ship  at  that  time  ? — I  was  on  board  the  ship  at  that  time. 

Having  received  that,  and  in  consequence  of  that,  did  you  continue  to  act  until  you 
left  the  ship  in  the  capacity  of  paymaster  ? — I  did. 

And  did  the  duties  of  paymaster  ? — I  did. 

Mr.  Attoknby  Genbkal.  I  propose  to  read  this,  it  professes  to  be  a  commission  or 
authority  to  this  witness  from  Captain  Bulloch  to  act  as  paymaster,  and  upon  which 
he  acted. 

Sm  Hugh  Cairns.  I  apprehend,  my  lord,  it  is  entirely  res  inter  alios  acta.  The  fact  is 
already  elicited  from  the  witness  that  he  acted  as  paymaster  on  board  the  Alabama, 
but  the  contents  of  that  document,  and  that  document  itself,  as  evidence  in  the  cause, 
I  apprehend,  are  not  receivable. 

Mr.  Attorney  General.  It  is  not  put  forward  as  a  writing,  but  as  a  commission ;  it 
is  an  act. .  • 

Lord  Chief  Bakon.  The  objection  is  that  it  is  ovdsv  npoa  to  ovaov.  If  the  inquiry 
was  whether  Mr.  Bulloch  had  acted  as  a  confederate  agent  it  would  be  evidence. 

Mr.  Attorney  General.  That  is  a  very  material  question  in  this  case.  I  propose  to 
prove  that  Captain  Bulloch  certainly  did  act  as  a  confederate  agent,  and  to  prove  that 
I  tender  this  in  evidence,  not  as  a  paper  for  the  purpose  of  a  statement  to  be  proved 
from  it,  but  as  the  act  of  Captain  Bulloch.  Without  taking  any  exception,  my  learned 
friends  permitted  me  to  prove  before,  with  reference  to  this  gentleman,  his  acting  as  a 
paymaster  at  Liverpool,  and  that  he  did  so  by  the  directions  of  Captain  Bulloch.  This 
is  only  a  written  order  for  a  person  to  act  in  the  same  way  on  board  the  ship. 

Sir  Hugh  Cairns.  Perhaps  I  may  save  trouble.  I  have  looked  at  it,  and  I  have  no 
objections  to  its  being  read. 

(The  same  was  delivered  in  and  read  ) 

The  Associate.  It  is  dated  Liverpool,  30th  July,  1862 ;  it  is  addressed  to  Clarence  R. 
Yonge,  acting  assistant  paymaster,  C.  S.  N.;  it  is  signed  James  D.  Bulloch,  commander. 
"  Sir  :  By  virtue  of  the  auiiiority  granted  me  by  the  honorable  S.  E.  Mallory,  secretary 
of  the  navy  of  the  Confederate  States,  I  hereby  appoint  you  as  acting  assistant  pay- 
master, this  appointment  to  date  from  the  21st  day  of  December,  1861." 

Mr.  Attorney  General.  What  is  the  date  of  that  commission,  as  they  call  it. 

Lord  Chief  Baron.  The  first  date  is  Liverpool,  30th  July,  1862,  and  then  the  last 
date  is  "  Acting  assistant  paymaster  Yonge,  reported  to  me  duly  on  board  the  Confed- 
erate States  steamer  Alabama,  near  the  island  of  Tercera,  on  the  24th  of  August,  1862," 
that  is  the  only  other  date. 

Mr.  Attorney  General.  Is  the  signature  to  that  paper  also  in  the  hand  writing  of 
Captain  Bulloch?  (handing  a  paper  to  the  witness.)* — That  is. 

Lord  Chief  Bakon.  That  paper  must  be  handed  to  me  that  I  may  identify  it. 

Mr.  Attorney  General.  Without  asking  the  terms  of  that  letter,  or  putting  it  in 
now,  is  that  a  letter  of  instructions  ? — It  is  ;  I  did  not  notice  it  particularly  ;  I  think  it 
is.  I  had  a  letter  of  instructions ;  if  you  will  allow  me  to  look  at  it  I  will  say  whether 
it  is  or  not. 

Did  you  receive  a  letter  of  instructions  which  you  believed  to  be  that,  at  the  time 
you  received  the  commission  ? — I  received  the  letter  of  instructions  previously. 

It  seems  to  be  dated  two  days  earlier  ? — I  received  it  then ;  it  was  just  before. 

A  letter  of  instructions  as  paymaster  ? — Yes. 

From  Captain  Bulloch  ? — From  Captain  Bulloch. 

When  you  got  the  commission,  did  you  take  those  two  together  as  your  directions 
and  authority  ? — I  did. 

I  propose  to  read  these  instructions.  It  is  a  letter  of  instructions  to  the  officer  how 
he  is  to  act. 

Sir  Hugh  Cairns.  Certainly  I  object  to  that.  On  the  former  occasion  I  withdrew 
the  objection  because,  it  having  been  verbally  stated  that  he  had  received  the  appoint- 
ment of  paymaster,  it  seemed  very  immaterial  whether  a  written  statement  to  the 
same  effect  was  superadded  or  not.  I  had  not  the  least  idea  of  what  these  may  be ; 
but  all  the  instructions  in  the  world  communicated  verbally  or  by  writing  to  the  wit- 
ness would  not  have  been  evidence  upon  this  case.  If  Captain  Bulloch  told  the  witness 
to  do  this  or  that  on  board  the  Alabama,  that  is  no  evidence  as  regards  the  Alexandra. 
Instructions  given  on  board  the  Alabama  by  Captain  Bulloch,  or  by  anybody  else,  must 
be,  I  apprehend,  about  as  irrelevant  evidence  with  regard  to  the  Alexandra  and  the 
acts  of  parties  upon  the  record  with  regard  to  her  as  could  be  oenoeived. 

Mr.  Attorney  General.  I  have  put  this  forward,  and  I  apprehend  rightly,  as  really 
a  part  of  the  commission  of  this  witness  to  act  as  paymaster,  which  has  been  read 
already  and  without  objection.  It  merely  describes  the  office  or  the  function  which  he 
had  to  discharge.    He  tells  us  that  he  received,  at  or  about  the  same  time  as  the  com, 

*  Vide  inatructions  to  C,  B.  Yonge  as  acting  aasiatant  paymaster  of  the  Alabama,  post 
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mission,  fthe  difference  of  two  days,  I  think,  will  not  be  relied  on  as  making  any 
difference,)  written  directions  as  to  what  he  should  do.  I  propose  to  put  those  in  evi- 
dence. I  apprehend  that  they  are  evidence  upon  the  same  ground  as  an  act — an  act 
giving  directions  by  a  person  in  authority  to  the  witness — ^is  evidence  upon  the  same 
ground  as  the  commission  was  admitted. 

Lord  Chief  Baroh.  I  am  of  opinion  that  the  letter  cannot  be  read  as  evidence  in 
this  cause.  The  question  here  is  whether  the  vessel,  the  Alexandra,  was  forfeited,  and 
properly  therefore  seized,  in  the  month,  I  think,  of  April  in  this  year.  And  I  think 
that  cannot  at  all  depend  upon  what  the  nature  of  the  instructions  were  that  Captain 
Bulloch  thought  proper  to  address  to  the  paymaster  of  the  Alabama. 

Mr.  Attoenky  General.  I  was  only  tendering  that  as  evidence  to  support  the  char- 
acter, but  I  will  not  press  the  question  ^fter  your  lordship's  opinion.  (To  the  witness.) 
While  you  were  on  board  the  Alabama  I  believe  you  saw  and  actually  witnessed  the 
acts  of  war  by  the  crew  in  command  of  that  vessel  upon  ships  of  the  United  States, 
the  federals  ?— I  did. 

You  saw  vessels  captured  ? — I  did. 

And  destroyed  ? — ^Yes. 

You  saw,  in  fact,  a  great  number  of  ships  destroyed — it  is  not  material  how  many — 
we  prove  it  to  be  a  vessel  of  war.    You  saw  twenty-three  vessels  destroyed,  I  think? 

Sir  Hugh  Cairns.  I  have  not  been  objecting  to.  this,  because  it  is  a  vessel  of  war ; 
everybody  knows  that  the  Alabama  is  a  vessel  of  war. 

Lord  Chief  Baron.  We  all  know  that  the  Alabama  is  a  vessel  of  war ;  with  what 
success  is  not  material. 

Mr.  Attorney  General.  (To  the  witness.)  When  you  had  the  guns  on  board  of  that 
ship  of  course  you  would  see.  Did  they  bear  the  name  of  any  maker  ? — I  am  not  posi- 
tive that  they  did ;  but  I  am  under  the  impression  that 

Sir  Hugh  Cairns.  You  must  not  teU  us  that. 

Mr.  Attorney  General.  If  you  do  not  distinctly  recollect  so  as  to  pledge  your  oath 
I  will  not  ask  the  question.    You  cannot  pledge  your  oath  ? — No,  I  cannot. 

Besides  the  papers  spoken  of,  and  which  are  produced,  were  there  any  allotment 
notes  that  you  know  of  given  to  the  friends  and  wives  and  families  of  the  crew  of  the 
Alabama  ? — There  were. 

At  Liverpool  ? — ^No  ;  those  allotment  tickets  were  made  out  at  the  Island  of  Terceira 
after  the  ship  went  into  harbor.  There  were  a  lot  of  notes  that  were  made  out  and 
signed. 

Sir  Hugh  Cairns.  Never  mind  that. 

Mr.  Attorney  General.  Do  you  happen  to  know  yourself,  one  way  or  the  other,  of 
any  of  those  allotment  notes  going  to  Messrs.  Fraser,  Trenholm  and  Company  ? — I  do. 
Do  I  know  of  their  having  been  received  there  by  them  ? 

Yes. — ^No ;  I  cannot  say  that  they  were  received  by  them.  I  know  that  they  were 
made  to  be  paid  by  them. 

Sir  Hugh  Cairns.  You  must  not  go  on. 

Mr.  Attorney  General.  Is  Herring  here,  the  policeman,  and  Mrs.  Parkinson,  the 
wife  of  Richard  Parkinson  ? 

(Mr.  Herring  and  Mrs.  Parkinson  were  called.) 

Mr.  Attorney  General.  I  shall  produce  the  documents,  I  hope,  by  and  bye.  (To 
the  witness.)    Do  you  remember  a  person  of  the  name  of  Herring  ? — I  do  not. 

Or  Mrs.  Parkinson  ? — Mrs.  Parkinson. 

You  say  some  of  the  allotment  notes  were  signed  by  you ;  I  think  you  said  that  ? — 
They  were  all  signed  by  me. 

Did  they  bear  another  signature  as  well? — They  did. 

Whose  ? — Captain  Semmes'e. 

He  was  the  commander  of  the  ship  ? — He  was  the  commander  of  the  Alabama. 

Sir  Hugh  Cairns.  I  think  you  should  not  call  them  allotment  notes. 

Mr.  Attorney  General.  When  you  speak  of  allotment  notes,  you  mean  the  papers 
given  to  Mrs.  Parkinson. 

Lord  Chief  Bakon.  It  was  the  practice  that  the  allotment  notes  should  be  signed 
by  the  commander  and  by  the  paymaster  ? 

Mr.  Attorney  General.  Yes,  and  I  hope  to  put  two  of  them  in  evidence.  (To  the 
witness.)  When  you  call  them  allotment  notes,  do  you  mean  the  sort  of  document  that 
was  given  to  Mrs.  Parkinson? — Yes. 

Lord  Chief  Baron.  That  is  what  may  be  called  an  order  ? 

Mr.  Attorney  General.  I  hope  to  put  in  two  of  them  ;  I  wish  to  identify  the  one 
which  will  be  put  in  by  Mrs.  Parkinson  as  what  he  spoke  of  as  an  allotment  note.  (To 
the  witness.)  You  mentioned  the  Bahama,  did  not  you  ? — I  did. 

As  coming  out  to  the  Alabama ;  I  forget  whether  you  said  who  commanded  that 
vessel  ? — She  was  at  that  time  under  the  command  of  Captain  Tessier. 

Besides  the  Bahama,  was  there  another  vessel  that  came  out  with  materials  for  the 
Alabama  ? — ^There  was. 

What  was  her  name?— The  barque  Agrippina. 
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Were  any  goods  of  any  kind,  or  stores  of  any  kind,  transhipped  from  each  of  those 
ships  to  the  Alabama  ? — There  were. 

From  each  of  them? — From  each  of  them. 

What  were  they,  guns  or  naval  stores  i — They  were  munitions  of  war. 

For  the  armament  of  the  Alabama  ? — ^For  the  armament  of  the  Alabama. 

Had  you  any  means  of  knowing  who  sent  out  this  armament  or  any  part  of  it? — ^I 
had  nothing  in  writing  to  prove  it ;  I  merely  know  from  what  I  have  heard  in  conver- 
sation. 

I  understand  that  you  know  nothing  about  this  except  what  you  were  told  or  heard 
in  conversation  ? — I  received  an  invoice,  which  I  had  in  my  possession. 

Where  is  it  ?    Have  you  got  it  now  ? — ^No,  I  have  not. 

What  have  you  done  with  it  ? — I  copied  it  into  the  invoice  book ;  I  kept  copies  of 
all  those  papers  at  Liverpool. 

What  did  you  do  with  the  invoice  itself? — I  returned  it  to  Captain  Bulloch. 

Can  you  tell  us  what  the  Alabama  received  from  the  Bahama? — ^I  received  guns. 

How  many  ? — From  the  Bahama  I  had  no  invoice. 

What,  in  point  of  fact,  did  you  receive? — Two  gun  carriages  and  guns. 

Did  you  mention  two  ? — There  were  two. 

Did  you  receive  guns  and  gun  carriages  from  the  other  vessel? — I  did. 

Besides  stores  ? — Besides  stores. 

Mr.  Attorney  General.  Are  these  people  here  now,  Herring  and  Mrs.  Parkinson  ? 
Aa  the  witnesses  do  not  appear,  I  will  not  waste  time ;  if  they  appear  at  the  end  of  the 
cross  or  the  re-examination,  your  lordship  will  allow  us  to  put  forward  those  docu- 
ments. 

Lord  Chief  Barost.  To  propound  them  ? 

Mr.  Attorney  General.  To  propound  them,  my  lord. 

Lord  Chief  Baron.  I  very  much  doubt  whether  they  are  evidence. 

Mr.  Attorney  General.  I  should  have  to  recall  this  witness  to  make  them  evidence, 
of  course ;  I  should  deal  with  them  as  acts  of  this  witness,  because  he  used  the  word 
"  allotment,"  of  course. 

Sir  Hugh  Cairns.  We  will  come  to  that  in  due  time. 

Cross-examined  by  Mr.  Kaeslake  : 

I  understand  you  to  say  that  you  paid  Edmund  M.  Anderson  and  Irvine  S.  Bulloch 
and  William  H.  Sinclair ;  did  you  pay  Mr.  Clarence  R.  Yonge  ? — I  did. 

That  is  yourself  ? — That  is  myself. 

Where  were  you  brought  up  ? — I  was  raised,  I  lived  in  the  State  of  Georgia. 

Do  not  alter  the  term;  you  were  " raised "  in  the  State  of  Georgia? — It  is  particu- 
larly an  expression  that  is  used  in  America,  "  raised." 

You  were  " raised "  in  Georgia? — Yes. 

When  did  you  first  come  to  England  ? — I  came  to  England  in  March,  1862. 

From  Savannah ;  at  least  you  had  been  living  at  Savannah  ? — ^I  had  been  living  in 
Savannah. 

Then  you  left  your  wife  at  Savannah  when  you  came  over,  did  you  not  ? — Has  that 
anything  to  do  with  the  case,  sir  ? 

It  has  a  very  material  bearing  upon  it,  I  think ;  is  that  so,  that  you  left  your  wife 
and  children  at  Savannah  ? — May  I  ask  a  question,  whether  I  am  obliged  to  answer 
that  question  ? 

I  think  you  will  find  it  necessary  ;  have  you  any  objection  to  answer  it? — I  have  an 
objection  to  answer.  • 

I  must  ask  you  to  answer,  nevertheless. — ^Am  I  obliged  to  answer,  my  lord  ? 

Lord  Chief  Baron.  What  is  your  objection? — ^I  do  not  see  what  my  own  family 
affairs  have  to  do  with  the  ease. 

Lord  Chief  Baron.  I  must  explain  to  you  that,  in  this  and  every  other  court  where 
testimony  is  received,  the  witnesses  are  cross-examined  as  to  their  credit  and  what 
they  have  done,  and  whether  they  have  ever  conducted  themselves  in  a  manner  not 
creditable  to  them  either  as  men,  or  husbands,  or  fathers,  or  in  any  way.  You  may 
decline  to  answer ;  but  a  question  may  be  put  in  some  instances  that  a  witness  cannot 
decline  answering.  I  suppose  the  object  of  the  learned  counsel  is  to  show  that  you 
left  a  wife  and  a  family  in  a  way  that  does  you  no  credit. 

Mr.  Karslake.  There  was  a  question  put  to  the  last  witness  whether  certain  docu- 
ments were  given  into  the  hands  of  Mr.  Clarence  Yonge's  wife,  in  Liverpool,  which 
leads  me  to  ask  certain  questions  as  regards  Mr.  Clarence  Yonge's  wife. 

Lord  Chief  Baron.  The  learned  counsel  has  another  ground.  I  took  it  more 
generally. 

Witness.  I  left  her  there. 

Lord  Chief  Baron.  Any  witness  may  be  asked  anything  respecting  his  past  life, 
the  object  of  which  is  to  show  that  he  is  a  witness  of  credit  or  not ;  and  the  learned 
counsel  baa  now  suggested  that  aa  cextain  docaments  were  handed  over  to  your  wife 
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in  Liverpool,  we  -want  to  know  something  mote  about  her. — I  have  answered  the  ques- 
tion of  the  learned  counsel. 

Mr.  Kakslake.  Did  you  leave  your  wife  and  two  children  in  Savannah  when  you 
left?— I  did  not. 

One  child  ?— One  child. 

Have  you  been  in  the  confederate  army  yourself? — I  never  was. 

Nor  in  the  navy,  except  as  paymaster  ? — Yes,  I  have  been  acting  so. 

When  did  you  first  make  the  acquaintance  of  Captain  Bulloch? — I  made  the 
acquaintance  of  Captain  Bulloch  shortly  after  the  arrival  of  the  steamer  Fingal  in 
Savannah. 

And  were  you,  until  the  time  when  you  and  Captain  Bulloch  parted,  his  confidential 
secretary  ? — Until  such  time  as  I  left  him  here  in  England,  do  you  mean  ? 

Yes. — I  was  not ;  I  wrote  some  letters  for  Captain  Bulloch. 

You  describe  yourself  as  his  secretary  ? — I  do  not ;  in  Savannah  I  wrote  or  copied 
nearly  all  his  letters ;  in  England  not  nearly  all ;  I  do  not  know  how  many  he  wrote, 
but  I  copied  some  of  his  letters. 

You  came  over  with  him  ? — I  came  over  vfith  him. 

You  were  in  his  employment  when  you  came  to  England  ? — I  was  in  the  employment 
of  the  confederate  government. 

You  are  at  this  time  a  spy  in  the  service  of  the  United  States  government,  are  you 
not  ? — I  am  not. 

'    In  their  employment  ? — I  received  no  employment  from  the  United  States  govern- 
ment or  anybody  else. 

Will  you  look  at  that  letter  and  tell  me  whether  that  is  your  signature  ? — May  I  ask 
a  question  before  I  look  at  this  letter  ? 

It  is  not  general  in  this  country. 

Lord  Chief  Baeon.  Your  business  is  to  answer  the  questions,  not  to  ask  them. 

Mr.  Kakslake.  Perhaps  you  will  tell  me  what  I  want  to  know ;  'will  you  look  at 
that  letter,  and  say  whether  it  is  your  signature  or  not  (handing  the  letter  to  the  wit- 
ness) ? — That  is  my  letter  ;  I  wrote  it. 

Hold  it  in  yonr  hand  a  moment ;  I  have  a  copy  of  it.  Now,  when  you  were  in  Eng- 
land with  Captain  Bulloch,  were  you  at  that  time  communicating  everything  that 
passed  with  Captain  Bulloch  to  the  United  States  government? — What  is  your 
question  ? 

At  the  time  when  you  were  in  England  with  Captain  Bulloch,  before  the  sailing 
of  the  Alabama,  were  you  in  communication  with  the  United  States  government  ? — I 
was  not. 

When  did  you  first  make  the  acquaintance  of  his  excellency  Mr.  Adams,  the  minis- 
ter in  London  of  the  United  States  government  ? — ^About  the  1st  of  April. 

What  year? — ^In  this  year ;  the  latter  part  of  March,  or  the  1st  of  April. 

Is  it  true  that  you  gave  him  valuable  information  relative  to  the  confederate  steamer 
Alabama  ? — I  gave  to  the  United  States  officials  what  I  suppose  went  to  Mr.  Adams ; 
I  made  certain  statements  to  them. 

Did  you  make  them  after  you  returned  to  England  the  second  time,  after  your  cruise 
in  the* Alabama  ? — I  did. 

I  suppose  I  may  infer  that,  whatever  you  were,  you  are  not  a  secessionist  now  ? — I 
am  not  at  any  rate. 

You  received  confederate  pay  from  the  Alabama  until  you  left  her  in  Kingston  har- 
bor ? — I  received  my  pay  in  Kingston. 

Up  to  what  date  did  you  receive  your  pay  in  Kingston  ? — In  Port  Eoyal,  it  is  the 
same  thing. 

Up  to  what  date  was  that  ?— Up  to  the  25th  of  January. 

The  25th  of  January,  1863  ?— Yes,  1863. 

Have  you  received  confederate  pay  since  that  time  ? — ^I  have  not. 

How  long  had  the  Alabama  been  in  the  harbor  at  the  time  that  you  left  her  ? — How 
long  had  she  been  in  port  ?    About  a  week. 

She  was  then  waiting  to  get  out  again,  was  not  she  ? — She  was  to  sail  that  night. 
■  And  when  she  sailed  out  did  you  drop  overboard  and  go  ashore  ? — Not  exactly. 

What  was  it  exactly,  then? — Several  hours  before  the  ship  sailed  I  left  Her. 

Youleft?— Yes,  Ile^. 

How  did  you  get  ashore? — I  was  allowed  to  come  ashore.        . 

You  were  allowed  to  come  ashore,  and  did  not  come  back  again  ? — 1  did  not. 

You  knew  that  she  was  trying  to  break  the  blockade  that  night  ^No,  there  were 
no  vessels  to  blockade  her  that  I  am  aware  of. 

You  knew  she  was  trying  to  get  out  that  night  ? — I  knew  it  was  the  intention  of 
Captain  Semmes  to  sail.  ■  t.   o    tj. 

I  may  assume  your  connection  with  the  confederates  stopped  ftom  that  night  v — It 
stopped  during  the  day. 

•  Yon  received  payment  up  to  that  day,  and  you  then  became  a  northerner  ?— Any- 
thing you  choose  to  say. 
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I  was  wrong  in  my  question  just  now ;  but  the  vessel  was  watched  when  she  was  in 
the  harbor,  was  not  she,  at  Port  Royal  ? — Not  that  I  am  aware  of. 

Were  not  there  several  vessels  watching  ? — Not  that  I  am  aware  of;  I  suppose  you 
mean  United  States  vessels. 

Yes,  I  do. — There  were  none  there. 

After  you  had  gone  ashore,  where  did  you  go  before  you  came  to  England  agaiu  ? — I 
did  not  go  anywhere. 

Did  you  remain  in  Kingston  ? — I  remained  in  Kingston. 

And  there  did  you  marry  a  mulatto  woman  who  now  passes  as  your  wife  in  Liver- 
pool ? — I  did  not. 

I  beg  your  pardon ;  did  you  marry  a  woman  who  now  passes  as  your  wife  in  Liver- 
pool, or  did  until  recently  ? — Yes,  I  did. 

Lord  Chief  Bakon.  You  married  a  woman,  who  now  passes  as  your  wife  in  Liver- 
pool, at  Kingston  ? — Yes. 

Mr.  Karslake.  A  young  widow  in  whose  house  you  had  been  lodging,  was  it  not  ? — 
Yes,  I  had  been  there. 

Having  married  the  lady,  and  the  Alabama  having  sailed,  was  a  sale  made  of  all  her 
property  almost  ? — There  was. 

Not  all,  I  think?— Not  aU  of  it. 

I  was  going  to  make  an  excejjtion ;  I  believe  there  was  a  little  negro  boy  that  was 
not  sold  f — I  do  not  know  that  negroes  are  considered  property  in  England. 

Did  you  say  we  will  take  the  negro  boy  down  to  Charleston,  and  he  will  fetch  £100' 
there  ? — I  do  not  know ;  perhaps. 

Did  you  not  say  "  We  will  take  the  young  negro  to  Charleston ;  he  will  sell  there  ?" — 
I  did  not  say  "  We  will  take  him  down." 

That  it  would  be  a  good  thing  to  do  ? — I  have  made  remarks  about  it. 

Did  he  fetch  a  great  price  ?— When  he  is  sold  I  will  inform  you. 

Then  he  is  not  sold  ? — When  he  is  I  will  tell  you. 

Did  you  tell  your  wife  that  the  only  thing  to  do  was  to  go  across  to  Liverpool  ? — ^I 
did  not. 

Did  you  come  across  to  Liverpool  ? — I  did. 

And  Mrs.  Clarence  E.  Yonge,  the  second,  with  you  ? — She  came  in  the  ship. 

And  you  came  in  the  ship  ? — And  I  came  in  the  ship.      .  • 

Lord  Chief  Baron.  How  old  was  the  young  person  you  were  speaking  of? — ^Which 
person ;  the  negro  ? 

Yes. — The  boy ;  he  was  about  fourteen  years  of  age.  I  stippose  he  was  the  one  you 
had  reference  to. 

Mr.  Karslake.  What  became  of  the  little  black  boy  ? — ^He  is  in  Liverpool. 

He  is  in  Liverpool  now,  is  he  ? — He  is ;  he  was  when  I  last  was  there. 

When  were  you  last  there  ? — About  two  or  three  weeks  ago ;  no,  about  a  month  ago ; 
five  weeks  probably. 

When  did  you  arrive  in  Liverpool  ? — I  arrived  in  Liverpool  from  Kingston  about  the 
20th  or  25th  of  March  of  this  year. 

I  think  you  lived  a  little  while  at  the  "Angel?" — Yes,  I  was  there. 

And  then  did  you  go  off  and  live  with  some  other  person,  not  Mrs.  Yonge  the  second  ? — 
I  went  away. 

Was  the  consequence  of  that  that  your  wife  was  left  destitute,  and  did  yon  go  off  to 
New  York  ?— Not  that  I  am  aware  of. 

Did  you  leave  England  again  ? — I  did  not. 

Did  you  leave  Liverpool  ? — I  did. 

Did  you  leave  your  wife  a  single  sixpence  when  you  left  ? — I  did. 

How  much  ? — I  do  not  recollect. 

Did  she  become  in  a  state  of  destitution  while  you  were  away? — She  was  not  partic- 
ularly destitute.    I  do  not  know  what  you  call  destitute. 

Had  she  anything  to  eat  and  drink,  except  what  she  received  from  the  bounty  of 
strangers? — She  had;  her  mother  was  with  her,  who  had  plenty  of  money. 

You  left  her  to  her  mother,  did  you  ? — I  did  not  leave  her  to  her  mother.  I  came  off 
as  I  intended,  on  my  own  business. 

Was  not  the  business  you  came  off  from  Liverpool  on,  to  go  up  to  town  and  see  Mr. 
Adams,  the  minister  ? — I  came  up  on  what  I  might  call  my  own  business. 

Was  that  for  the  purpose  of  seeing  Mr.  Adams  ? — I  had  not  fhlly  made  up  my  mind 
at  that  time  whetiier  I  would  see  Mr.  Adams  or  not. 

When  you  got  TO  town  did  you  make  up  your  mind  that  you  would  go  to  him,  and 
see  him  ? — I  saw  him ;  but  it  was  not  in  London  that  I  made  up  my  mind  that  I  would 
see  him. 

You  made  up  your  mind  in  coming  to  town  or  somewhere  else  ? — I  made  up  my  mind 
and  saw  him. 

I  suppose  at  that  time  you  were  not  any  longer  a  secessionist  ? — As  far  as  my  opinion 
is  concerned.  Is  that  another  question  I  have  to  answer,  whether  I  am  a  secessionist 
or  not? 
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Have  yon  been  giving  information  to  Mr.  Adams,  tlie  minister  of  tlie  United  States, 
ever  since  that  time?— 5  had  only  one  statement  to  malte,  which  I  made  at  that  time, 
or  about  that  time;  since  that  time  I  have  been  questioned  with  regard  to  the  same 
things. 

Did  you  go  to  his  excellency  for  the  purpose  of  being  questioned  ? — I  did  not. 

They  came  to  you,  did  they  ? — ^He  did  not  come.  I  was  with  parties  to  whom  I  was 
authorized  to  give  the  information. 

Had  you  made  up  your  mind  to  leave  Captain  Bulloch  and  the  southern  States'  at 
the  time  you  were  on  board  the  Alabama  ? — I  had  not  made  up  my  mind  to  leave  the 
southern  States,  but  I  had  made  up  my  mind  to  leave  the  Alabama. 

Was  that  when  it  began  to  get  too  hot  to  please  you  ? — Not  particularly.. 

You  came  over,  as  I  understand,  to  Liverpool  for  the  express  purpose  on  the  second 
occasion  of  putting  yourself  in  communication  with  Mr.  Adams  ? — I  have  not  said  any- 
thing of  the  kind. 

Is  that  so  ? — That  was  not  an  objection  if  I  did. 

Did  you  come  over  for  the  purpose  of  giving  information  of  what  had  happened  when 
you  were  with  Captain  BuUooh  ? — I  did  not  come  with  that  purpose. 

Ton  did  not  come  with  that  purpose,  but  yon  had  made  up  your  mind  to  do  so  ?^ 
After  I  came  I  made  up  my  mind  what  course  I  would  adopt. 

Have  you  got  an  appointment  yet  in  the  United  States  service  ? — I  have  not. 

Where  have  you  been  living  lately  ?    Since  what  time  ? 

Within  the  last  month? — ^I  have  been  part  of  the  time  in  LanoashirC)  and  part  of  the 
time  in  London. 

How  long  after  you  arrived  in  Liverpool  on  the  second  occasion  did  you  put  yourself 
in  communication  with  Mr.  T.  H.  Dudley,  the  United  States  consul  at  Liverpool  ?—  Mr. 
T.  H.  Dudley  !    I  met  him  the  day  I  called  on  Mr.  Adams. 

Was  it  in  London  you  met  him,  then  ? — I  met  him  in  London. 

That  is,  Mr.  Dudley  who  is  consul  of  the  United  States  at  Liverpool  ? — He  is  consul 
of  the  United  States  at  Liverpool. 

Were  you  at  Liverpool  after  that  time  at  all  ? — Yes,  after  seeing  Mr.  Adams,  I  was. 

When  were  you  last  in  Liverpool? — I  was  in  Liverpool  about  iive  or  six  weeks  ago. 

Have  you,  since  your  arrival  in  England,  by  your  own  actions  for  the  benefit  of  the 
northern  States,  cut  yourself  off  from  all  property  you  previously  possessed  ? — I  have. 

Mr.  Attorney  Gbnekal.  Pardon  me ;  you  are  asked  about  these  statements.    This 
letter  has  been  in  your  hand.    Were  the  statements  you  have  been  referring  to  by  word 
of  mouth  or  in  a  letter  ?    You  were  asked  whether  you  h^d  stated  that  you  had  cut 
yourself  off. 
•    Lord  Chiei"  Bajkon.  He  is  asked  as  to  the  fact. 

Witness.  Is  it  whether  I  cut  myself  off  or  whether  I  have  made  that  statement  to 
any  one  ? 

Lord  Chief  Baron.  The  question  is  not  whether  he  made  a  statement,  but  whether 
in  point  of  fact  he  has. cut  himself  off. 

Mr.  Attorney  General.  I  do  not  know  what  that  means. 

Sir  Hugh  Cairns.  Perhaps  the  witness  does. 

Mr.  Attorney  Gbnbrai..  Have  you  looked  at  the  letter  that  was  handed  to  you,  and 
read  it  ? — I  have. 

Mr.  Attorney  Gbnebai..  It  is  pretty  clear  that  the  examination  is  from  the  letter. 

Lord  Chief  Baron.  So  it  may  be ;  why  not  ? 

Mr.  Attorney  General.  If  it  be  an  examination  as  to  the  statement,  which  it  is 
really,  I  submit  that  the  letter  ought  to  be  put  in. 

Lord  Chief  Baron".  The  examination  is  as  to  certain  facts ;  the  letter  was  put  into 
his  hands  before ;  he  says  they  are  true.  Mr.  Karslake  takes  the  letter  and  says : 
Look  at  that  and  see  what  you  have  said,  and  then  asks  the  question,  "Is  so  and  so 
true?"— He  says,  "Yes." 

Mr.  Attorney  General.  Of  course  he  may  refresh  his  memory  by  the  letter.  I 
thought  the  question  was  whether  he  had  made  such  a  statement. 

Lord  Chief  Babon.  No  ;  the  question  is  as  to  a  matter  of  fact,  whether  he  has  cut 
himself  off.  I  do  not  know  exactly  what  it  means,  nor  do  I  quite  know  exactly  how 
it  is  ad  rem. 

Mr.  Karslake.  (To  the  witness.)  There  are  at  present  circumstances  which  prevent 
your  remaining  in  England  ? — I  imagine  that  there  were. 

Look  at  that  letter ;  do  you  remember  the  terms  ? — I  remember  them,  but  I  would 
like  to  look  at  the  entire  letter  again.  (The  letter  was  handed  to  the  witness.)  I 
have  read  it.  , 

Were  you  at  that  time  possessed  of  any  means  at  all  ? — I  was  not  entirely  out  of 
means. 

Very  nearly  ? — I  was. 

Now  the  other  question  I  put  was,  Were  there,  at  the  time  that  you  were  writing  that 
letter,  circumstances  which  prevented  your  remaining  in  England  at  all  ? — There  were 
no  circumstances  whicli  prevented  my  remaining. 
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Will  you  first  look  at  your  letter  ? — I  have  read  it. 

Were  there  circumstances  -which  rendered  it  expedient  for  you  to  go  away  to  the 
States  ? — At  the  time  the  statement  was  made,  I  believe  it  to  have  been  the  case. 

At  that  time  you  considered  that  it  was  necessary  for  you  to  leave ;  was  that  so  f — 
Yes ;  I  deemed  at  that  time  that  it  was  necessary  for  me  to  go. 

Did  you  desire,  if  you  could  arrange  with  Mr.  Gideon  Welles,  to  return  to  England 
and  finish  the  work  you  had  already  commenced  ?— If  it  was  necessary,  if  they  deemed 
it  was  necessary  for  me  to  do  so,  I  would  have  returned. 

And  finish  the  work  you  had  commenced  ? — ^Anything  that  I  could  do. 

Anything  you  could  do  for  the  United  States  government  ? — Yes ;  for  the  United 
States  government. 

I  suppose  you  expected  to  receive  as  much  as  you  could  get  for  that? — I  asked  no 
questions.    When  I  went  to  the  United  States  minister  I  asked  no  questions. 

How  long  after  your  arrival  in  Liverpool,  if  at  all,  did  Messrs.  Duncan,  Squarey  and 
Company,  or  either  of  them,  see  you  ?— I  saw  Mr.  Squarey  for  the  first,  time,  to  the  best 
of  my  knowledge,  about  eight  weeks  ago. 

How  many  weeks  ago  did  you  say? — Six  or  seven  weeks  ago ;  just  previously  to  my 
leaving  Liverpool  the  last  time. 

Had  you  seen  Mr.  Maguire,  the  detective,  at  all  up  to  that  time  ? — If  I  had,  I  do  not 
know  him. 

Did  you  see  Mr.  Hamel  when  he  was  down  in  Liverpool  1 — I  did  not. 

(The  witness  withdrew.) 

Mr.  Edwakd  Fitz  Maurice  sworn  and  examined  by  Mr.  Locke  : 

What  are  you? — I  was  cook  on  board  the  Alabama. 

Was  she  called  the  290  ? — When  I  joined  her  she  was  called  that. 

Where  did  you  join  her  ? — From  Birkenhead. 

How  many  men  went  with  you  from  Birkenhead  ? — About  twenty  men,  to  the  best 
of  my  recollection. 

Do  you  recollect  when  that  was  ? — In  July. 

What  July  ?— Last  July. 

July,  1862?— Yes. 

Where  was  the  vessel  lying  when  you  joined  her ;  how  did  you  get  to  her  ? — By  a 
tow-boat. 

Wliat  was  that  ? — I  do  not  recollect. 

You  went  out  by  a  tow-boat,  and  where  did  you  find  the  290  or  the  Alabama  ? — Down 
channel. 

Was  she  off  the  Welsh  coast  ? — By  the  Welsh  coast. 

Were  you  sent  into  the  cabin  aft  with  the  others  ? — I  went  as  a  sailor  first. 

Then  did  you  go  into  the  aft  cabin  along  with  the  rest  ? — No ;  I  was  a  month  or  two 
mouths  working  on  the  deck. 

After  those  two  months  where  did  you  go  ? — ^Affcer  the  two  months  I  was  asked  then 
whether  I  would  go  as  steward. 

Lord  Chief  Baron.  Is  this  witness  called  merely  to  prove  these  facts  about  the 
Alabama  ? 

Mr.  Locke.  Did  you  see  Captain  Bulloch  there? — Yes,  I  did. 

Lord  Chief  Baron.  Is  the  witness  called  for  any  particular  matter,  or  is  it  merely 
to  show  that  the  Alabama  was  a  confederate  vessel? 

Mr.  Attorney  General.  I  think  that  part  of  the  case  is  proved  as  much  as  can  be 
proved. 

Lord  Chief  Baron.  Of  course  we  do  not  act  upon  mere  newspaper  information,  or 
upon  what  may  be  called  common  rumors  i  and  reports.  If  it  was  to  be  said  that  the 
Alabama  was  a  confederate  vessel,  some  evidence  must  be  given  of  it,  but  the  moment 
any  evidence  is  given  it  becomes  necessary  to  overload  the  case. 

Mr.  Locke.  This  witness  speaks  to  the  whole  course  of  the  Alabama  all  through. 

Mr.  Attorney  General.  My  learned  friends  may  wish  now  to  cross-examine  the 
witness  whom  we  thought  we  should  have  occasion  to  recall,  but  we  have  not  occa- 
sion to  do  so  in  consequence  of  the  absence  of  evidence  which  we  expected  to  be  able 
to  produce.    Will  Mr.  Chapman  step  back  into  the  box  ? 

Sir  Hugh  Cairns.    We  do  not  want  to  cross-examine  him. 

Mr.  Attorney  General.  Then,  my  lord,  that  is  the  case  for  the  Crown. 

Lord  Chief  Baron  Pollock.  You  do  not  make  use  of  those  papers  ? 

The  Attorney  General.  I  cannot  get  the  witnesses  here,  my  lord,  and  of  course, 
therefore,  I  do  not  make  use  of  them.  , 

Sir  Hugh  Cairns.  My  lord,  before  I  proceed  to  address  the  jury,  under  your  lord- 
ship's permission,  upon  this  case,  on  behalf  of  the  defendants,  it  might  be  convenient 
that  I  should  state  to  your  lordship  that  it  occurs  to  myself  and  my  learned  friends 
who  appear  with  me  in  this  case,  that  there  will  be  certain  matters  of  law  upon  the 
construction  of  the  act  of  Parliament  to  which  it  will  be  nece^ary  at  some  period  of 
the  case  to  call  your  lordship's  more  particular  attention,  and  it  might  be  convenient 
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at  the  outset  that  I  should  state  to  your  lordship  what  those  matters  of  law  appear  to 
us  to  be,  and  having  stated  them  in  the  outset,  I  wiU  remain  in  your  lordship's  hands, 
whether  to  ask  your  lordship's  consideration  of  them  for  the  purpose  of  the  direction 
to  the  jury  or  to  take  the  objection  in  any  other  form  that  may  appear  to  be  proper. 

Now,  I  must  remind  your  lordship  of  that  which  was  stated  about  the  form  of  what 
I  may  call  the  information  in  this  case.  Your  lordship  was  told,  and  indeed  your  lord- 
ship saw  by  the  summary  of  the  counts,  that  there  were  some  counts  toward  the  end 
of  the  information  of  which  I  may  at  once  get  rid.  I  suppose  it  will  be  agreed  by  the 
attorney  general  on  behalf  of  the  Crown,  that  those  counts  at  the  end  of  the  informa- 
tion, which  I  believe  are  numbered  ninety-seven  and  ninety-eight,  and  which  allege  a 
building  and  equipment  of  the  Alexandra  as  a  transport  and  store-ship,  I  suppose  it 
may  be  admitted  that  those  may  be  put  out  of  the  case  altogether ;  and  if  so,  it  is  bet- 
ter that  we  should  understand.that  that  is  the  view  which  my  learned  friends  take  of 
the  case. 

The  Attoknby  Gbsteeai,.  We  will  not  stand  on  any  count  which  describes  the  inten- 
tion to  have  been  that  this  should  be  used  as  a  transport  or  store-ship.  We  have  not 
so  opened  our  case. 

Sir  Hugh  Cairns.  I  did  not  suppose  that  my  learned  friend  so  considered  it ;  only, 
in  order  to  prevent  misconception  hereafter,  I  mention  it  now.  I  now  come  to  the 
main  counts  in  the  case  which  my  learned  friend  said,  very  fairly,  might  be  judged 
by  the  first  eight  counts  of  the  information,  the  others  repeating  the  same  idea  in  dif- 
ferent forms  of  words.  Those  counts  are  all  found  in  the  7th  section  of  the  act  called 
the  foreign  enlistment  act,  and  I  will  pray  your  lordship's  attention  to  that  section, 
and  I  do  so  with  the  more  anxiety  because,  as  your  lordship  has  more  than  once  ob- 
served, this  is  the  first  occasion  on  which  a  court  has  been  called  upon  to  put  a  con- 
struction upon  this  section,  which  is  one  of  an  extremely  involved  character,  as  to  the 
construction  of  the  words  of  which  no  one,  I  think,  will  say  it  is  a  very  plain  section, 
or  one  inclosed  in  a  very  easy  form  of  words  to  put  a  construction  upon.  Now,  if  your 
lordship  has  that  clearly  before  you,  you  will  see  that  it  enacts  that  "  If  any  person 
within  any  part  of  the  United  Kingdom  or  any  part  of  his  Majesty's  dominions  beyond 
the  seas  shall,  without  the  leave  and  license  of  his  Majesty  for  that  pvu-pose  first'  had 
and  obtained,  equip,  furnish,  fit  out  or  arm,  or  attempt  or  endeavor  to  equip,"  &o. — 
I  pass  over  those  words — "any  ship  or  vessel,  with  intent  or  in  order  that  such  ship  or 
vessel  shall  be  employed  in  the  service  of  any  foreign  prince,  state,  or  potentate,  or  of 
any  foreign  colony,  province,  or  part  of  any  province  or  people,  or  of  any  person  or 
persons  exercising  or, assuming  to  exercise  any  powers  of  government  in.  or  over  any 
foreign  state,  colony,  province,  or  part  of  any  province  or  people  as  a  transport  or 
store-ship,  or  with  intent  to  cruise  or  commit  hostilities  against  any  prince,  state,  or 
potentate,  or  against  the  subjects  or  citizens  of  any  prince,  state,  or  potentate,  or 
against  the  persons  exercising  or  assuming  to  exercise  the  powers  of  government  in 
any  colony,  province  or  part  of  any  province,  or  country,  or  against  the  inhabitants 
of  any  foreign  colony,  province,  or  part  of  any  province  or  country  with  whom  his 
Majesty  is  at  peace."  Then,  without  reading  the  rest  of  the  section,  the  person  so 
offending  shall  be  guilty  of  misdemeanor,  and  then  there  shall  be  a  certain  punish- 
ment, and  annexed  to  the  punishment  for  the  misdemeanor  is  the  forfeiture  of  the  ship. 
Now  I  will  pray  your  lordship's  attention  to  this  in  the  section.  Your  lordship  ob- 
serves it  speaks  of  two  different  kinds  of  ships  or  vessels,  one  a  transport  or  store-ship, 
which  is  one  kind  of  vessel  contemplated,  the  other  a  vessel  or  ship  to  cruise  or  com^ 
mit  hostilities,  evidently  pointing  to  two  things  which  are  extremely  distinct ;  the  one, 
a  ship  which  no  doubt  may  be  employed  in  a  hostile  expedition,  because  we  know  that 
a  transport  or  store-ship  is  useful  or  necessary  for  a  hostile  expedition,  but  the  other  a 
ship  of  quite  a  different  kind,  a  ship  which  is  to  take  part  as  an  armed  vessel  in  an 
expedition,  or  to  cruise  against  the  forces  of  another  country.  Now  the  points  (I  shaU 
endeavor  to  make  them  as  short  and  distinct  as  I  can  to  your  lordship,  and  I  should 
perhaps  hardly  argue  them  now,  because  your  lordship  wiU  better  consider  them  at 
the  proper  time)  which  I  submit  to  your  lordship  on  the  construction  of  that  section, 
are  two.  Your  lordship  has  probably  observed  that  there  is  no  count  in  this  informa- 
tion alleging  an  arming  of  the  Alexandra  or  any  attempt  or  endeavor  to  arm  her. 
There  is  no  such  suggestion  in  the  information,  nor  indeed  has  any  such  case  been 
opened  at  the  bar.  Now,  the  first  proposition  which  I  submit  to  your  lordship  on  the 
construction  of  the  section  is  this  :  I  apprehend  it  is  obvious,  on  the  ooustruotiou  of 
this  particular  section  of  this  act  of  Parliament,  that  the  words  which  we  find  here 
together,  "  equip,  furnish,  fit  out  or  arm,"  are  words  which  are  to  be  read,  as  we  say  in 
law,  redSendo  singula  singulis,  with  the  descriptions  of  ships  which  afterward  are  given. 
•  It  cannot,  of  course,  for  a  moment  be  conceived  that  the  act  of  Parliament  ever  con- 
templated that  a  transport  or  store-ship  should  be  armed,  for  that  would  be  absurd ; 
and,  on  the  other  hand,  it  never  can  have  been  contemplated  that  a  ship  equipped  and 
fitted  out,  but  not  armed,  should  ever  be  a  ship  to  cruise  and  commit  hostilities.  I 
apprehend,  therefore,  that  the  proper  construction  of  the  section  would  be  to  refer 
those  words,  "  to  equip,  furnish,  and  fit  out,"  to  the  kind  of  ship  or  vessel  afterward 
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spoken  of,  say  a  transport  or  store-ship,  as  to  which  these  words  are  extremely  proper 
and  apposite,  and  describe  a  ship  leaving  the  shores  of  this  country — and  the  gist  of 
the  offense  is  that  it  should  be  committed  within  this  country — describe  a  ship  when 
leaving  the  shores  of  this  country  to  answer  the  purpose  of  a  transport  or  store  -ship  ; 
a  transport  or  store-ship  competent  to  fulfill  the  duties  for  which  she  is  intended  when 
fitted  out.  If  that  should  be  the  view,  the  consequence  to  which  that  would  le  ad  is 
simply  this :  the  whole  of  these  counts,  rejecting  the  two  last,  which  we  hav  e  now 
done  with,  allege  an  equipment,  furnishing,  and  fitting  out,  and  nothing  more^  and 
allege  it  with  an  intent  to  cruise  and  to  commit  hostilities.  Some  of  them  all  e.'fce  it 
with  the  intent  to  be  employed  in  the  confederate  service ;  some  omit  that  alleg  ation 
as  to  the  intention  to  employ,  which  I  shall  have  a  word  to  say  about  afterward  i  but 
all  of  them  allege  this,  an  equipping,  furnishing,  and  fitting  out  with  an  inte^it  to 
cruise  and  to  commit  hostilities.  Now,  if  I  am  right  in-saying  that  the  vessel  spoken 
of  here  as  the  vessel  to  cruise  and  commit  hostilities  is  the  vessel  described  in  the  ear- 
lier part  of  the  clause  as  a  vessel  to  be  armed,  and  that  the  word  "  cruise  "  is  the  word 
to  be  properly  referred  to  the  vessel  to  cruise  and  commit  hostilities,  there  really  is  not 
a  single  count  in  the  whole  of  this  information  which  has  alleged  the  offense  in  the 
shape  and  form  in  which  the  act  of  Parliament  suggests  that  the  offense  may  be  com- 
mitted ;  the  act  of  Parliament  with  regard  to  a  vessel  to  cruise  and  commit  hostilities, 
stating  that  that  vessel  must  be  armed  or  that  an  attempt  must  be  made  to  arm  her. 
Now  that  would  be  the  first  objection  I  submit  to  your  lordship  as  going  to  the  whole 
of  the  counts  of  the  declaration,  except  the  two  last,  which  are  here  disposed  of  on 
other  grounds. 

But  now  I  come  to  another  view  of  this  section,  which  seems  to  me  to  be  one  not 
merely  of  great  consequence  in  itself,  but  one  which  must  necessarily  be  adopted  in 
order  to  give  the  act  of  Parliament  the  construction  which  we  know  is  consistent  with 
the  whole  system  of  legislation  on  this  subject,  and  which  is  indeed  consistent  with 
reason  and  common  sense.  I  will  pray  your  lordship  to  observe  that  you  find  two 
clauses  in  this  7th  section,  both  of  which  commence  with  the  words  "  with  intent." 
Your  lordship  will  observe,  the  first  time  the  word  "intent"  occurs  is  at  the  end  of  the 
seventh  line  of  the  second  clause,  where,  after  speaking  of  equipping,  furnishing,  fitting 
out,  or  arming  any  ship  or  vessel,  these  words  follow  :  "  with  intent  or  in  order  that 
such  ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince,  state,  or 
potentate,  or  of  any  foreign  colony,  province  or  part  of  any  province  or  people,  or  of 
any  person  or  persons  exercising  or  assuming  to  exercise  any  powers  of  government  in 
or  over  any  foreign  state,  colony,  province,  or  part  of  any  province  or  people,  as  a  trans- 
port or  store-ship."  That  is  the  first  intent.  The  equipment  is  supposed  to  be  with  the 
intent  that  the  ship  or  vessel  should  be  employed  in  the  service  of  a  foreign  state  as  a 
transport  or  store-ship  ;  and  in  order  to  make  up  the  idea  indicated"  in  those  words, 
your  lordship  will  observe  the  vessel  must  be  employed  by  a  foreign  state,  and  the  pur- 
pose for  which  the  foreign  state  is  to  employ  her  is  as  a  transport  or  store-ship";  and 
the  latter  words  showing  for  what  purposes  against  any  other  prince  or  foreign  state. 
But  then,  having  got  to  the  end  of  the  clause  which  spoke  of  the  transport  or  store- 
ship,  we  commence  with  a  new  clause  in  the  alternative,  "  or  with  intent  to  cruise  or 
commit  hostilities  against  any  prince."  The  question  is,  to  what  is  that  last  clause,  "or 
with  intent  to  cruise  or  commit  hostilities,"  to  be  referred  ?/  I  apprehend,  on  every 
principle  of  construction,  that  clause  must  be  referred  and  carried  back  to  the  words 
"  ship  or  vessel,"  and  must  be  read  as  an  alternative  to  the  other  clause,  which  likewise 
begins  with  the  words  "  with  intent."  So  that,  as  your  lordship  wiU  see,  there  is  an 
alternative  supposed  by  the  act  of  Parliament,  equipping  and  arming  any  ship  or 
vessel  with  either  of  two  intents  and  we  must  accurately  discriminate  what  those  two 
alternative  intents  are.  The  one  of  the  two  alternative  intents  is  the  one  I  have 
already  read  and  spoken  of,  that  the  ship  should  be  employed  in  the  service  of  a  for- 
eign state  as  a  transport  or  store-ship ;  the  other  alternative  intended  is  that  she  should 
be  equipped  with  intent  to  cruise  or  commit  hostilities ;  and  the  whole  is  overridden 
by  the  introductory  words,  that  there  is  to  be  some  person ;  the  words  are,  "  if  any 
person."  There  is  to  be  some  person  within  her  Majesty's  dominions  who  is  supposed 
to  equip  and  arm  a  ship  or  vessel  with  one  or  other  of  these  two  intents.  You  must 
have  a  person;  you  must  have  him  within  her  Majesty's  dominions;  you  must  have 
him  equipping,  furnishing,  fittingout,  or  arming  (whatever  that  may  mean  we  will  con- 
sider afterward)  a  ship  or  vessel;  and  you  must  have  him  doing  so  with  one  of  two 
intentions.  The  other  is  the  alternative  intention,  that  she  shall  cruise  and  commit 
hostilities,  with  no  reference  there  to  whether  she  is  or  is  not  to  be  employed  in  foreign 
service;  and  I  apprehend  that  the  history  of  the  case  will  show  that  the  latter  alter- 
native was  really  the  main  and  obvious  end  against  which  this  act  of  Parliament  was 
directed,  namely,  the  fitting  out  by  subjects  of  this  country  of  privateers  to  cruise  and 
commit  hostilities,  the  ship  or  vessel  being  fitted  out  by  the  person  who  intended 
either  by  himself  or  his  agents,  to  cruise  and  commit  hostilities ;  and  I  will  point  out 
the  absurdity  of  any  other  construction.  If  you  are  to  hold  that  these  two  clauses 
which  I  have  read,  both  beginning  with  the  word  "intent,"  have  the  meaning  that  the 
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person  spoken  of  in  the  beginning  of  the  clause  -vras  supposed  to  equip  a  vessel  with 
the  intent  that  she  should  he  employed  by  a  foreign  state  with  the  intent  to  commit 
hostilities,  you  would  have  this :  a  man  in  her  Majesty's  dominions  equipping  a  vessel, 
not  with  an  intention  to  do  something,  but  with  an  intention  to  have  that  vessel  em- 
ployed by  another  party,  a  foreign  state,  with  an  intention  in  that  foreign  state,  as  to 
which  he  could  have  no  control  or  knowledge,  to  employ  the  ship  in  a  particular  man- 
ner. Now  I  find  that,  in  some  of  the  counts  in  this  information,  the  construction  which 
I  have  submitted  to  your  lordship  has  been  adopted.  I  find  that  in  some  of  the  counts 
the  allegations  are  that  the  Alexandra  was  fitted  out  by  persons  in  this  country  with  an 
intent  to  cruise  and  commit  hostilities!  as  a  matter  of  evidence.  We  will  deal  with 
that  at  the  proper  time,  and  upon  that  I  shall  be  heard  addressing  the  jury,  under  your 
lordship's  sanction.  But  there  are  other  counts  in  the  declaration,  a  great  number, 
which  make  wholly  different  allegations,  which  allege  that  certain  persons  in  this 
country  have  equipped  the  ship  Alexandra  with  the  intent  that  she  shall  he  employed 
by  a  foreign  government,  namely,  the  Confederate  States,  with  the  intent,  the  second 
time,  to  cruise  and  commit  hostilities ;  that  is,  the  persons  in  this  country  have  equipped 
the  Alexandra,  not  merely  with  a  single  intention,  that  she  Should  be  employed  by  the 
Confederate  States,  but  with  an  affirmance  of  what  the  intention  was  that  the  Con- 
federate States  should  do  with  the  vessel  so  employed.  I  apprehend,  as  a  matter  of 
law,  that  wUl  be  found  to  be  an  incorrect  construction  of  this  section ;  and  I  desire,  in 
whatever  may  appear  to  your  lordship  to  be  the  most  convenient  way,  to  take  those 
two  points — the  one  going  to  the  whole  of  the  points  in  the  information,  the  other 
going  to  a  very  large  number  of  them — ^to  take  those  two  points,  and  to  submit  them 
to  your  lordship  for  your  consideration,  to  be  dealt  with  at  the  proper  time,  when  your 
lordship  may  direct  the  jury  on  the  points  of  law  to  arise  in  the  case. 

Lord  Chief  Baeon  PoiioCK.  I  think,  Sir  Hugh  Cairns,  the  proper  course  would  be 
to  go  on  with  the  case  now,  and  when  the  opinion  of  the  jury  is  delivered,  assuming 
that  there  is  one  count  which  is  objectionable  upon  the  verdict,  then  that  count  would 
not  stand.  There  would  then  be  either  a  motion  for  arrest  of  judgment  or  by  arrange- 
ment. If  the  court  thought  that  the  count  was  not  within  the  act  of  Parliament,  a 
verdict  of  "  Not  guilty"  could  be  entered. 

The  Attokket  General.  I  may  mention,  my  lord,  that  it  strikes  me  at  present  that 
the  first  point  taken  by  Sir  Hugh  Cairns  is  on  the  record. 

Sir  HuGfH  Cairns.  I  agree  to  that. 

Lord  Chief  Baron  Pollock.  In  reality  the  whole  is  on  the  record. 

Sir  Hugh  Cairns.  The  whole  of  the  second  point  would  not  be  quite  on  the  record ; 
the  first  would  be  on  the  record  and  would  be  an  objection  in  arrest  of  judgment ;  and 
this  would  he  on  the  record  so  far  as  regarded  a  certain  number  of  counts.  As  to  the 
other,  it  would  be  a  point  whether  there  was  any  evidence;  as  to  which,  of  course,  I 
shall  address  the  jury,  under  your  lordship's  sanction. 

Now,  I  have  stated  those  points  which  are  pecuharly  for  your  lordship's  consideration. 
Of  course  there  wiU  arise,  in  the  observations  which  I  shall  have  to  make,  certain  other 
q.uestions  on  the  construction  of  the  act  of  Parliament,  but  those  will  be  more  par- 
tioidarly  dealt  with  as  I  venture  to  put  them  forward  in  my  address.  My  learned 
friend  suggests,  and  I  quite  accept  the  suggestion,  that  it  would  be  convenient  also  if 
your  lordship  would  be  kind  enough  to  take  a  note  of  our  objection.  It  is  putting  the 
same  objection  in  another  form,  that  inasmuch  as  the  intent  to  cruise  and  commit  hos- 
tilities must  be  the  intent  of  the  persons  who  are  engaged  either  in  the  control  or  in 
the  building  of  the  ship  as  proprietors  and  as  having  dominion  over  the  ship,  there  is 
no  evidence  whatever  in  this  case  to  go  to  the  jury  that  there  was  any  such  intent. 

Mr.  Mellish.  What  I  just  mentioned  that  your  lordship  would  take  a  note  of  was 
this :  We  state  that  an  equipment  with  intent  to  cruise  and  commit  hostilities  neces- 
sarily involves  an  arming  in  this  country ;  that  if  the  ship  is  to  sail  from  this  country 
in  an  unarmed  state,  and  the  intention  of  the  parties  is  that  she  should  sail  in  an  un- 
armed state,  that  is  not  sailing  with  intent  to  commit  hostiUties  within  tlje  meaning 
of  this  section,  and  that  there  is  no  evidence  in  this  case  of  an  intention  that  she  should 
be  armed  in  this  country. 

Sir  Hugh  Cairns.  May  it  please  your  lordship,  gentlemen  of  the  jury,  I  have  the 
honor  to  appear  in  this  case  on  behalf  of  the  firm  whose  names  you  have  so  often  heard 
mentioned  in  the  case,  Fawcett,  Preston  and  Company.  Gentlemen  of  the  j  ury,  you  have 
heard  that  this  firm  has  been  established  in  Liverpool  for  a  great  number  of  years ;  I 
think  it  was  said  for  as  many  as  forty  years.  I  heard  one  of  my  learned  friends  who 
appears  here  on  behalf  of  the  Crown  say  that  it  was  a  very  singular  and  remarkable 
thing  that  we  had  not  a  partner  in  the  firm  who  appeared  to  have  the  name  of  the 
firm. 

In  point  of  fact,  that  is  not  quite  right,  because  Mr.  Preston,  I  am  happy  to  say,  is 
still  alive,  and  is  still  a  partner,  though  not  one  of  the  active  partners  in  the  business. 
But  you  are  aware  that  when  a  firm  has  existed  in  this  country  for  forty  years,  and 
has  made  a  great  deal  of  money,  a  great  many  of  those  who  were  the  original  partners 
retire  Irom  it  on  very  pleasant  terms,  others  succeed  as  continuing  partners,  and  the 
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name  of  the  i3rm,  wliicli  has  become  so  celebrated  and  renowned  for  its  character  and 
its  workmanship,  is  continued  often  when  the  original  partners  have  ceased  to  have 
any  part  in  it. 

You  have  had  already  a  general  description  of  the  business  of  this  firm.  We  were  told 
that  they  employed  as  many  as  nine  hundred  men  on  an  average ;  that  they  made  every 
kind  of  work  which  can  be  made  in  a  manufactory,  and  work  of  this  kind  not  merely 
for  peaceful  purposes,  engines  for  steamboats,  works  for  sugar  manufactories,  and 
cotton  presses ;  but  also  that  they  made  cannons  of  all  kinds  and  descriptions.  I  thiuk 
one  of  the  witnesses  for  the  Crown  said  that  they  made  ordnance  of  every  sort,  and  it 
was  lying  about  for  any  person  who  chose  to  come  in  to  buy  it.  They  make  shot  and 
shell,  and  things  like  that  ripon  the  scale  and  in  the  manner  which  was  described  to  you. 
The  firm  of  Fawcett,  Preston  and  Company,  we  must  take  it  as  being  admitted,  was,  on 
the  6th  of  April  in  the  present  year,  the  owners  of  the  ship  Alexandra,  of  which  you 
have  heard  so  much  said  in  the  case.  That  is  admitted  as  regards  the  date  at  all  events; 
that  on  the^th  of  the  present  year  they  were  owners,  and  the  bona  fide  owners  of  the 
ship.  The  ship  at  this  time  was  lying  in  a  dock  at  Liverpool,  which  you  have  heard 
called  the  Toxteth  dock.  Now,  the  Toxteth  dock  is  one  of  the  public  docks  at  Liver- 
pool ;  the  ship  was  lying  then  in  public ;  there  was  no  concealment  about  it ;  any 
person  might  go  to  look  at  the  ship  who  chose,  and  from  first  to  last  it  appears  that 
there  was  not  the  slightest  attempt  at  concealment  at  any  stage  of  the  construction  of 
the  ship.  She  was  lying  in  the  Toxteth  dock  on  the  6th  April  of  this  year;  and  on 
that  day  she  was  seized,  as  you  have  heard,  by  the  ofiSoers  of  the  customs,  and  seized 
upon  the  allegation,  not  that  she  was  to  be  kept  in  safe  custody  until  there  was  some 
investigation  made  with  regard  to  her,  but  she  was  seized  as  forfeited,  a  ship  that  had 
passed  away  from  whoever  might  be  her  owner  and  had  become  the  property  of  the 
Crown,  because  an  offense,  a.  misdemeanor,  had  been  committed,  and,  therefore,  that 
the  ship  had  become  the  property  of  the  Crown,  and  had  ceased  to  be  the  property  of 
the  owner. 

That  was  the  allegation,  and  I  need  not  tell  you,  of  course,  that  the  seizure  of  a  ship 
under  those  circumstances  can  only  be  justified  if  the  Crown  can  make  good  to  the 
letter  the  allegation  which  it  has  put  forward.  If  it  cannot,  the  seizure  is  a  wrongful 
seizure;  the  ship  does  not  belong  to  the  Crown ;  and  there  is  no  justification  for  hav- 
ing take  her  from  the  owners.  The  course  which  was  adopted  was  one  which  is  very 
easily  described.  It  was  understood  that  the  Crown,  of  course,  would  not  have  acted 
in  a  ease  of  that  kind  without  some  information  given.  It  was  understood  that  depo- 
sitions had  been  made,  6n  which  the  ofiicers  of  the  Crown  had  acted.  The  request  was 
made  on  the  part  of  Messrs.  Fawcett,  Preston  and  Company,  to  those  who  represent  the 
customs,  to  be  allowed  to  see  the  depositions  which  had  been  made,  and  on  which  the  ship 
had  been  seized.  Messrs.  Fawcett,  Preston  and  Compay  knew  (we  have  seen  evidence 
enough  of  it  in  this  case)  that  spies  were  about  and  tolerably  rife  in  Liverpool.  They 
knew  that  those  gentlemen  were  not  the  most  scrupulous  in  the  statements  that  might 
be  made ;  and  certainly  they  entertained  the  hope  that  they  would  have  been  informed, 
on  behalf  of  the  Crown,  of  what  the  nature  and  character  of  the  information  was  upon 
which  the  seizure  of  the  vessel  had  been  made ;  and  I  have  not  the  least  doubt  that  if  it 
had  appeared  advisable  to  furnish  those  gentlemen,  whom  I  represent,  with  information 
of  that  kind,  much  of  what  has  occurred  since  might  have  been  spared ;  and  if  it  had  only 
been  known  on  what  ground  the  Crown  proceeded,  the  Crown  might  easily  have  been 
made  aware  that  the  proceeding  was  entirely  misconceived,  and  could  not  be  supported. 
However,  the  course  adopted  was  this :  The  matter'  has  been  brought  on  for  trial  in 
the  usual  way ;  and  the  first  information  which  we  have  has  been  a  document,  which 
has  been  referred  to ;  you  have  heard  me  refer  to  it  just  now  in  my  addiess  to  my 
lord.  The  pleadings  in  the  cause,  what  is  called  by  a  somewhat  amusing  and  somewhat 
ironical  term,  the  "information,"  because  I  am  bound  to  tell  you  that  it  does  not  con- 
tain the  least  information  in  the  world,  and  I  suppose  that  this  is  the  reason  why  it 
has  got  its' name.  This  ponderous  document  is  one  consisting  of  ninety-two  counts. 
The  attorney  general  described  it  in  his  opening  by  words  which  were  extremely  accu- 
rate. He  said  that  ninety-nine  hundredths  parts  of  it  might  be  disregarded ;  'that  it 
was  simply  ringing  the  changes  on  the  various  words  in  the  section  of  the  act  of 
Parliament,  and  that  it  did  not  supply  any  information  at  all  on  the  points  which 
were  in  question.  We  are,  therefore,  driven  to  look  at  the  opening  of  the  attorney 
general,  for  the  purpose  of  seeing  what  is  the  nature  of  case  which  the  Crown  put 
forward. 

Now,  the  attorney  general  says,  and  says  very  accurately,  that  this  is  the  first  case 
which  has  ever  been  brought  to  trial  under  the  foreign  enlistment  act,  although  we 
are  now  in  the  year  1863,  and  the  foreign  enlistment  act  was  passed  in  the  year  1819 
which  is  exactly  forty-four  years  ago.  Now,  that  is  a  very  significant  fact,  and  I  can- 
not help  thinking  a  very  remarkable  part  in  the  case.  There  have  been  since  1819  a 
great  many  wars  in  the  world.  There  have  been  a  great  many  wars  in  which  happily 
we  have  not  been  engaged,  in  which  the  government  of  this  country  has  been  neuter. 
There  have  been  a  great  many  wars  between  nations  on  the  continent  of  Europe  and 
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nations  in  other  parts  of  the  ■world,  with  regard  to  which  we  have  taken  no  part  what 
soever ;  and  during  the  whole  of  that  time  the  neutrality  of  the  country  has  heeu 
preserved  and  efficiently  maintained,  and  all  the  time  the  commerce  and  the  dealings 
of  the  country  have  not  heen  disturhed  or  interfered  with.  There  has  not  heen  a  single 
allegation  made  in  a  court  of  justice,  or  brought  to  trial  against  any  trader  or  merchant 
in  this  country,  for  having  done  any  act  within  the  scope  and  compass  of  the  foreign 
enlistment  act,  either  as  to  a  ship  or  otherwise,  which  could  be  made  the  subject  of 
complaint  in  a  court  of  law.  Now,  I  cannot  help  thinking  that  it  will  be  found  in 
this  case  that  there  is  some  explanation  for  that  very  remarkable  circumstance ;  I 
mean  the  circumstance  that  there  never  has  been  a  case  brought  to  trial  previous  to 
the  case  which  is  now  being  tried  before  yon. 

Gentlemen,  you  have  seen  in  this  case  sufficient  indications  from  the  evidence  which 
you  have  already  heard,  that  we  have  here  the  advantage  not  merely  of  the  advisers 
of  the  Crown  and  who  represent  the  Crown,  but  that  behind  them  these  proceedings, 
as  the  attorney  general  said  very  fairly  and  candidly,  were  urged  on  and  promoted  by 
the  agents  of  the  United  States  government  in  Liverpool.  My  learned  friend  the 
attorney  general  said  that  the  United  States  had  their  agents  there  who  were  on  the 
alert.  They  thought  that  they  had  a  right  to  complain  of  what  was  being  done  at 
Liverpool;  they  applied  to  the  Crown,  and  they  asked  the  Crown  to  put  the  foreign 
enlistment  act  into  operation ;  and  the  Crown  has  put  the  foreign  enlistment  act  into 
operation.  The  advisers  of  the  American  government  are  here  assisting,  and  counsel- 
ing, and  conducting  the  proceedings  which  are  now  taken  before  you.  I  do  not  think 
we  can  be  ignorant  of  that  f  the  attorney  general  referred  to  what  are  matters  of  noto- 
riety in  his  opening ;  but  there  are  matters  of  notoriety  in  all  those  affairs ;  we  all  of 
us  know  perfectly  well  that  there  has  been  the  greatest  anxiety  on  the  part  of  the 
United  States  government  to  try  whether  they  could  strain  and  stretch  the  laws  of 
this  country,  and  have  an  itidictment  maintained  in  this  country,  founded  upon  allega- 
tions of  theirs,  that  they  conceived  acts  were  being  done  in  this  country  of  which  they 
thought  they  had  a  right  to  complain. 

What  has  evidently  happened  is  this.  The  law  officers  of  the  Crown  have  said  to 
those  who  are  called  the  agents  of  the  United  States  government,  "  We  have  a  foreign 
enlistment  act ;  it  was  passed  in  the  year  1819 ;  there  never  has  been  an  information 
under  it ;  we  do  not  in  the  least  think  that  you  have  any  evidence  which  can  prove  a 
case  under  it ;  but  if  you  think  otherwise,  we  wiU  bring  it  before  a  jury ;  we  wiU  do 
our  best ;  but  do  not  be  surprised  if  you  find  in  the  result  that  you  are  entirely  mis- 
taken, and  fail  in  your  case."  It  was  a  very  fair  course  to  take,  and  it  will  explain  the 
circumstance  that  we  have  now  got  a  case  of  this  kind,  which  of  course  is  nothing 
dififerent  from  that  which  has  been  done  for  years  and  years,  ever  since  the  foreign 
enlistment  act  was  passed,  and  before  which  nobody  ever  thought  that  it  was  a  pro- 
ceeding upon  which  any  imputation  could  be  cast  as  being  contrary  to  law.  It  will 
explain  why  we  have  never  had  such  a  complaint  before,  and  why  we  now  have  it  for 
the  first  time. 

Now,  gentlemen,  I  must  ask  you  to  consider,  with  a  little  minuteness  for  a  moment, 
the  way  in  which  the  attorney  general  puts  his  indictment ;  and  I  will  ask  you,  for  that 
purpose,  to  divide  it  into  what  I  think  will  be  found  to  be  the  four  Charges  of  which, 
in  his  opening  and  in  his  explanation  of  the  indictment  in  this  case,  the  accusation  of 
the  attorney  general  consists.  In  the  first  place  he  says,  that  in  the  proceedings  which 
are  complained  of  there  were  a  great  number  of  persons  concerned,  mixed  up,  and  im- 
plicated together.  Very  vague  terms  are  used,  and  they  are  described  in  this  way. 
Taking  the  names  from  the  indictment  in  this  case,  the  names  are  these  :  The  Messrs. 
Miller,  who  are  ship-builders  at  Liverpool,  who  have  a  public  ship-building  yard,  and 
who  build  ships  for  those  who  desire  to  have  ships  built.  I  will  take  the  names  of  the 
firms,  because  it  wiU  be  more  convenient  and  will  keep  the  matter  more  in  your  minds. 
The  second  parties  are  Messrs.  Fawcett,  Preston  and  Company,  who,  as  I  told  you,  are 
the  parties  in  the  case  for  whom  I  have  the  honor  of  appearing ;  the  third  parties  are 
the  firm  of  Fraser,  Trenholm  and  Company ;  and  then  yon  have  the  individuals  named. 
Captain  Tessier  one,  Captain  Bulloch  another,  and  a  person  whose  name  I  have  only 
seenin  the  information,  called  Butcher;  I  will  leave  out  Mr.  Butcher.  The  attorney 
general  says  that  all  these  persons  were  mixed  up  together  in  what  he  has  to  lay  before 
you. 

His  first  charge  is  some  sort  of  connection  between  the  persons  I  have  named.  His 
second  charge  is  this,  that  these  persons,  or  some  of  them,  equipped,  furnished,  or  fitted 
out  the  Alexandra,  or  attempted  to  do  it,  with  intent  to  cruise  and  commit  hostilities 
in  some  shape  or  form.  His  third  charge  is  that  they  did  this  with  the  intent  that  she 
should  be  employed  in  the  confederate  service ;  and  the  fourth  is,  that  she  should  cruise 
and  commit  hostilities  against  the  federal  States.  These  I  apprehend  wUl  be  found  to  be 
the  four  propositions  which  go  to  make  up  the  entire  proposition  on  which  the  attorney 
general  rests :  first,  the  connection  between  the  parties ;  secondly,  that  the  Alexandra 
was  fitted  out  to  cruise  and  commit  hostilities ;  thirdly,  that  she  was  to  be  employed 
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by  the  confederate  government ;  and,  fourthly,  that  she  ■vras'to  cruise  and  commit  hos- 
tilities against  the  federal  States. 

Now,  I  must  call  your  attention  to  this.  If  those  charges  can  be  sustained,  we  must 
have  no  misunderstanding  or  misapprehension  as  to  what  the  effect  of  them  is.  The 
effect  of  those  charges,  supposing  they  can  be  sustained  in  point  of  evidence  and  in 
point  of  law,  is  that  they  constitute,  under  the  foreign  enlistment  act,  a  misdemeanor 
against  all  the  persons  concerned.  My  lord  said  to  us  this  morning,  and  said  most 
accurately,  that  in  point  of  form  we  are  not  trying,  and  my  lord  is  not  trying  fti  this 
court  amisdemeanor  for  the  purpose  of  criminal  sentence.  That  is  most  true  and  accurate ; 
but  at  the  same  time  you  will  bear  in  mind  that  these  very  acts,  if  they  are  within  the 
foreign  enlistment  act  at  all,  constitute  a  misdemeanor  within  the  foregn  enlistment  act,  a 
crime  that  is  against  all  the  persons  who  may  be  found  to  be  concerned.  No  doubt  there 
is,  as  incident  to  and  as  consequent  upon  the  crime  and  the  misdemeanor,  the  forfeiture  of 
the  ship ;  but  there  is  the  crime  declared  by  the  act  of  Parliament,  and  then  the  forfeiture 
of  the  ship.  Now,  I  beg  your  attention  to  that,  because  I  cannot  help  thinking  that  in  that 
has  been  said  in  some  parts  of  the  occasional  arguments  which  have  taken  place  in 
your  hearing,  there  has  been  rather  a  desire  to  treat  this  as  a  light  matter,  and  to  say : 
"  There  is  no  doubt  something  about  misdemeanor  in  the  act  of  Parliament,  but  we  are 
talking  of  this,  whether  we  have  a  right  to  hold  the  ship  or  not.  Let  the  misdemeanor 
stand  for  itself  and  be  judged  of  at  the  proper  time."  Gentlemen,  I  apprehend  that 
that  is  not  the  course  which  is  to  be  taken.  The  matter  must  not  be  blinked.  The 
charge  is  a  charge  of  misdemeanor.  The  charge  and  the  mode  of  proving  it  must  be 
considered  by  you  on  the  footing  that  these  acts,  if  they  are  properly  described  by  the 
record,  and  properly  proved  in  the  evidence,  would  go  to  create  and  constitute  a  misde- 
meanor, and  that  in  substance,  therefore,  the  charge  against  Messrs.  Fa  wcett,  Preston  and 
Company — for  their  names  are  in  the  information — the  charge  against  them  is  that  they 
were  parties  to  and  participators  in  an  act  which  is  made  a  misdemeanor  and  a  crime  ac- 
cording to  the  law  of  the  couutry.  I  dwell  on  that,  and  I  ask  your  particular  attention 
to  it  the  more  for  this  reason,  that  I  venture  to  think  that  a  case  of  this  kind  was  never 
spoken  of  in  the  opening  before  in  the  way  in  which  it  has  been  dfealt  with  by  the 
attorney  general.  Because,  how  did  he  open  this  case  and  present  it  to  you  ?  I  am  in 
your  judgment  whether  I  do  not  with  substantial  accuracy  describe  the  manner  in 
which  my  learned  Mend  spoke  of  the  case  which  he  had  to  present  to  you.  My  learned 
friend  said:  "I  will  prove,  with  regard  to  the  Alexandra,  that  she  could  very  easily  be 
turned  into  a  ship  of  war.  I  will  prove  that  by  the  evidence  of  skillful  persons,  who 
can  speak  to  it."  Then  he  said,  "  I  will  show  you  that  these  men,  Captain  Bulloch, 
Captain  Tessier,  and  Mr.  Hamilton,  were  seen  about  the  yard  and  about  the  spot  where 
this  ship  and  her  equipments  were  being  prepared.  They  were  occasionally  looking  at 
her,  talking  about  her,  interfering  with  her ;  and  then  I  wHl  show  you  further  this,  that 
those  persons  are  proved  on  other  occasions,  in  some  way  or  other,  to  be  acting  for  or  on 
behalf  of  the  Confederate  States  ;  and,"  says  the  attorney  general,  "  it  may  be  nothing 
that  may  be  very  far  from  proving  the  case;  it  may  be  ex^ained.  I  don't  in  the  least 
suggest  that  it  cannot  be  explained,  but  (says  the  attorney  general)  I  will  ask  you  to 
take  these  scraps  of  evidence,  the  fact  that  the  Alexandra  could  be  converted  into  a 
gunboat,  and  the  fact  that  these  persons,  Captain  Tessier,  Mr.  Hamilton,  and  Captain 
Bulloch,  were  seen  in  her  neighborhood,  interfeiing  or  interesting  themselves  in  her 
and  about  her,  and  the  fact  that  they  are  proved  in  other  matters  to  act  as  agents  for 
the  Confederate  States.  I  will  ask  you  to  put  these  things  together  and  not  to  hold  that 
the  case  is  proved,  but  I  will  ask  you  to  presume  that  that  is  sufficient  as  proof  of  the 
case,  unless  (says  my  learned  friend)  indeed  Mr.  Miller  or  Messrs.  Fa  wcett,  Preston  and 
Company,  or  any  other  person  that  we  choose  to  throw  imputations  against,  come  into  the 
box  and  state  their  case  and  explain  to  the  Crown  everything  which  the  Crown  may 
choose  to  require  explanation  of.  Unless  that  is  done,  (says  the  attorney  general,)  I 
ask  you,  the  jury,  to  presume  in  my  favor  that  certain  circumstances  and  facts,  which 
I  agree  do  not  in  the  least  go  to  prove  the  case,  that  they  will  constitute  a  proof  because 
they  constitute  a  presumption,"  because,  forsooth,  the  Crown  choose  to  say,  "  We  can- 
]jot  prove  the  case  of  forfeiture ;  we  cannot  prove  that  an  offense  has  been  committed, 
but  we  can  prove  scraps  and  fragments  here  and  there  of  things  which  in  our  judgment 
look  a  little  suspicious,  and  we  will  throw,  therefore,  the  whole  burden  on  the  other  side 
of  coming  forward  and  proving  our  case."  It  is  not  our  business  to  prove  a  case.  We 
come  here  on  a  charge  of  misdemeanor.  We  come  here  on  a  charge  of  misdemeanor 
leading  to  a  forfeiture.  We  ask  the  Crown  to  prove  how  it  was  that  on  a  bright  day  in 
Liverpool  their  officers  walked  in  and  seized  the  ship,  which  they  had  no  more  right  to 
than  you,  gentleman  ;  or  I  ask  the  Crown  or  the  advisers  of  the  Crown,  to  prove  to 
the  letter  before  an  English  jury  that  they  had  acquired  clearly  and  distinctly  the  right 
to  make  the  seizure  which  in  point  of  fact  they  did  make.  I  could  not  help,  when  I 
heard  the  opening  of  my  learned  friend,  the  attorney  general,  contrasting  what  my 
learned  friend  said,  for  the  pui-poses  of  this  case,  with  the  doctrine  which  I  had  heard 
elsewhere,  and  from  a  very  able  expounder  of  the  law  in  such  cases,  and  of  the  duty  of 
the  Crown  in  such  cases.    I  will  take  leave  to  read  to  you  a  statement  of  what  was 
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supposed  to  be  the  duty  of  the  Crown  in  such  cases.  I  will  take  leave  to  read  to  you 
a  statement  of  what  was  supposed  to  be  a  statement  of  what  was  supposed  to  be  the 
dnty  of  the  Crown  in  putting  into  force  the  foreign  enlistment  act.  That  statement 
was  made  by  oae  of  the  ofScers  of  the  Crown.  An  accusation  was  made,  and  I  speak 
of  that  which  has  been  referred  to  to-day,  and  referred  to  in  court.  You  kuow  a  great 
deal  has  taken  place  with  regard  to  the  Alabama,  and  all  that  has  taken  place  about 
the  Alabama  is  a  matter  of  common  information.  The  American  government  was  very 
much  dissatisfied  that  the  British  government  did  not  try  some  parties  about  the  Ala- 
bama. I  am  sure  I  have  not  the  least  idea,  whether  any  offense  was  or  was  not  com- 
mitted, but  I  know  perfectly  well  the  answer  which  was  given  in  that  case,  and  which 
was  laid  down  upon  the  judgment  of  one  well  competent  to  tell  us  the  mode  of  alleging 
a  forfeiture  or  proceeding  under  the  foreign  enlistment  act.  The  adviser  of  the  Crown 
to  whom  I  have  referred  said :  "  The  United  States  government  have  no  right  to  com- 
plain if  the  act  in  question  (that  is,  the  foreign  enlistment  act)  is  enforced  in  the  way 
in  which  English  laws  are  usually  enforced  against  English  subjects,  on  evidence  and 
not  on  suspicion,  on  facta  and  not  on  presumption  ;"  I  pray  your  attention  to  that, — "  on 
facts  and  not  on  presumption ;"  "  on  satisfactory  testimony,  and  not  on  the  mere  accu- 
sations of  a  foreign  minister  or  his  agent ;"  and  if  he  had  said  "  spies,"  it  would  have 
been  nearer  the  truth.  Now,  the  officer  of  the  Crown  who  laid  before  us  those  sound 
and  constitutional  principles  was  my  learned  friend  the  solicitor  general,  whom  we  have 
the  pleasure  of  seeing  here. 

The  Solicitor  General.  And  he  adheres  to  every  word  of  that. 

Sir  Hugh  Cairns.  I  know  my  learned  friend  too  well  to  suppose  that  he  would  de- 
part from  a  single  word  of  a  doctrine  so  sound  and  so  constitutional  as  what  I  have 
read;  and  if  he  were  not  the  counsel  in  this  case,  and  involved  in  the  exigencies  in 
which  counsel  are  sometimes  involved,  I  know  he  would  not  depart  from  it  for  a  single 
moment.  But  I  ask  you  to  apply  that  to  the  opening  of  his  colleague,  my  learned 
friend  the  attorney  general,  whether  he  is  applying  that  part  of  the  doctrine  "  on  facts 
and  not  on  presumptions,"  when  he  says,  "  I  have  not  any  facts,  but  I  will  prove  some- 
thing to  you,  and  that  will  lead  to  presumption,  and  unless  you  have  those  who  are  ac- 
cused of  a  criminal  offense  coming  forward  as  witnesses,  and  being  examined  as  wit- 
nesses, persons  under  a  charge  of  committing  a  criminal  offense,  tendering  themselves 
to  be  examined  as  witnesses,  you  will  be  kind  enough  to  accept,  not  my  facts,  for  I 
have  not  got  them,  but  my  presumptions,  for  that  is  all  I  havQ  to  offer  you." 

Now,  gentlemen,  this  reference  to  the  act  of  Parliament  leads  me  to  ask  yon  to  eon- 
sider  a  subject  which  is  one  of  very  great  interest,  and  upon  which  I  think  you  will 
not  be  unwilling  to  bear  with  me  a  little  while ;  I  mean  the  history  and  the  policy  of 
this  foreign  enlistment  act,  as  far  as  it  is  necessary  for  us  to  consider  it  on  the  present 
question.  It  is  a  great  and  important  question ;  a  much  greater  question  than  the 
value  of  the  ship  Alexandra,  because  it  is  a  question  which  will  be  found  applicable 
not  merely  in  the  present  case,  but  to  a  number  of  other  cases  which  may  arise  in  this 
country,  and  which  will  be  found  to  be  not  only  of  the  gravest  but  of  the  most  essen- 
tial importance  to  the  mercantile  interests  of  this  country. 

I  ought,  perhaps,  just  to  take  notice  of  what  has  been  called  the  proclamation  of 
nentrEuity  in  this  case.  It  was  read  to  you  with  some  ceremony  at  the  commencement 
of  the  case  of  the  Crown,  as  if  it  had  the  slightest  bearing  on  the  case.  We  have  the 
happiness  of  living  in  a  constitutional  country,  with  a  constitutional  form  of  govern- 
ment, with  a  sovereign  who  never  transgresses  that  constitutional  form  of  govern- 
ment; and  I  do  not  suppose  that  you  will  believe  that  the  proclamation  by  the  Queen 
was  ever  meant  to  lay  down  any  law  not  to  be  found  in  the  act  of  Parliament;  and  we 
find  that  all  the  proclamation  did  was  to  repeat  the  enactments  of  the  foreign  enlist- 
ment act,  to  inform  the  subjects  of  this  country  that  there  was  such  an  act  of  Parlia- 
ment, and  that,  war  having  sprung  up,  and  this  country  remaining  neutral,  the  provi- 
sions of  that  act  of  Parliament  would  have  to  be  observed  in  the  way  in  which  the  pro- 
visions of  every  other  act  of  Parliament  would -have  to  be  observed.  Every  subject  of 
a  country  is  supposed  to  know  the  laws  of  the  country,  whether  they  are  made  the  sub- 
ject of  a  proclamation  or  not ;  therefore  we  may  put  aside  the  proclamation  as  not 
bearing  on  the  case. 

Now,  it  is  said,  very  truly,  that  an  unfortunate  war  has  sprung  up  between  the  two 
parts  of  what  formerly  were  the  United  States  of  America.  It  is  said  that  we  are  neu- 
trals in  that  war,  and  think  it  is  of  the  greatest  importance  that  we  should  under- 
stand the  dnty  of  the  subjects  of  this  country,  as  the  subjects  of  a  neutral  country,  in 
a  commercial  point  of  view,  because  we  may  put  asideany  question  of  our  duty  with  ref- 
erence to  our  enlisting  in  the  army  of  the  belligerents,  for  I  do  not  suppose  that  any 
person  before  me,  except  perhaps  a  few  of  the  witnesses,  have  the  least  idea  of  enlist- 
ing in  the  army  on  one  side  or  the  other.  There  can  be  no  doubt  that  enlisting  in  the 
army  of  a  belligerent  is  an  offense,  but  I  rather  ask  you  to  consider  the  position  of 
things  in  a  commercial  point  of  view.  I  say,  subject  to  my  lord's  correction,  but  with 
very  considerable  confidence,  and  I  think  I  will  prove  it  to  demonstration,  that,  put- 
ting for  a  moment  what  is  called  the  foreign  enlistment  act  out  of  the  question,  put- 
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ting  it  aside  for  the  moment,  beyond  all  manner  or  shadow  of  doubt  it  is  the  free  and 
undisputed  privilege  of  the  subjects  of  a  neutral  power,  there  being  a  war  between 
two  belligerents,  to  trade  with  either  or  with  both  of  the  belligerents ;  to  sell  to  either 
or  both  of  the  belligerents  ships,  and  arms,  and  munitions  of  war,  and  every  requisite 
for  war  which  you  can  suppose  in  any  shape  or  form.  I  say,  beyond  all  doubt,  that  un- 
less that  privilege  is  limited  by  act  of  Parliament,  it  is  clearly  and  beyond  dispute  the 
privilege  of  every  subject  of  this  country,  this  country  being  neutral  in  this  war,  to 
sell  to  belligerents,  in  both  cases  or  in  either,  ships  of  war,  ships  not  of  war,  munitions 
of  war  and  arms,  and  every  requisite  which  can  be  thought  desirable  for  the  purpose 
of  carrying  on  the  war. 

Indeed,  if  cominon  rumor  is  to  be  trusted,  I  am  not  sure  that  the  side  in  this  case 
which  is  represented  by  those  who  co-operate  with  my  learned  friends  in  this  prosecu- 
tion have  not  benefited  and  profited  by  this  rule  quite  as  largely  as  the  other  parties 
in  the  contest.  But  at  all  events  they  had  a  perfect  right  to  do  so,  and  nobody  can  find 
fault  with  them  if  they  come  to  the  best  market  where  they  can  get  every  requisite  for 
carrying  on  the  war. 

Now,  I  want  you  to  consider  how  this  act  of  Parliament  came  to  be  passed;  because 
I  think  it  is  remarkable  how  strong  a  light  it  will  throw  on  the  whole  form  and  struc- 
ture of  the  act  of  Parliament.  Now,  I  say,  and  I  say  it  without  hesitation,  that  the 
intention  of  this  act  of  Parliament  never  was  to  fetter  or  to  impair  bona  fide  commerce 
in  any  way.  The  intention  of  the  act  of  Parliament  was  this,  and  this  only,  to  pre- 
vent waxlike  expeditions  leaving  the  ports  of  this  country,  at  a  time  when  this 
country  was  neuter,  issuing  from  the  ports  of  this  country  in  a  shape  and  form  in 
which  they  could  do  injury  to  either  belligerent,  and  thereby  enable  one  or  other  of 
the  belligerents  to  come  to  the  government  of  this  country,  and  say :  "Look  at  your 
port  of  Plymouth  ;  there  sailed  out  of  that  port  on  a  certain  day  a  ship  fully  armed 
ready  to  capture  any  ship  she  might  meet  with.  Your  ports  are  being  used  as  places 
of  safety  and  shelter  ;  armed  vessels  can  sail  out,  or  transports  or  store  ships  can  sail 
out,  prejjared  to  do  all  the  mischief  in  war  which  a  transport  or  storeship  or  an  armed 
vessel  can  do." 

The  belligerent  government  would  say :  "  Observe  the  consequences ;  we  cannot  pursue 
these  vessels  into  your  port ;  we  cannot  go  into  your  ports  to  take  out  a  privateer,  and 
yet  you  allow  a  privateer  to  go  armed  from  your  ports  at  the  same  time  that  we  cannot 
enter  your  ports  to  destroy  that  vessel."  I  apprehend  that  that  was  a  very  intelligible 
and  clear  principle,  if  w8  find  that  that  was  the  principle  which  was  proceeded  on. 

Now,  gentlemen,  what  was  the  history  of  the  act  of  1819  ?  It  was  referred  to  in  a 
very  cursory  way  by  my  learned  friend,  and  I  think  we  should  have  a  more  clear  under- 
standing about  it.  I  dare  say  you  have  heard,  although  it  is  a  little  more  remote  from 
the  present  time,  that  the  possessions  of  Spain  which  lie  in  the  equatorial  districts  had 
revolted  from  the  government  of  the  mother  country,  and  were  struggling  for  their 
independence  just  in  the  same  way  in  which  the  southern  States  are  said  to  be  strug- 
gling. At  that  time  there  was  great  interest  felt  for  these  revolted  Spanish  colonies. 
A  great  majority  of  the  people  in  this  country  thought  that  they  had  been  badly  treated 
and  oppressed,  and  that  it  would  be  a  very  desirable  thing  if  they  could  free  themselves 
from  the  mother  country  and  set  up  a  government  for  themselves ;  and  it  was  the  more 
remarkable  because,  our  own  war  having  come  to  an  end,  there  were  a  great  many  re- 
tired military  men  in  want  of.  employment,  and  there  was  a  great  disposition  in  this 
country  to  get  up  expeditions  in  this  country — to  enlist  men  and  to  arm  ships  to  be  sent 
from  the  ports  of  this  country  to  scour  the  seas  in  favor  and  support  of  these  revolted 
Spanish  colonies.  And  there  was  a  gentleman  of  great  note,  one  Sir  Gregor  McGregor, 
who  was  a  sort  of  commander-in-chief  in  this  country,  and  he  marshaled  his  men,  put 
his  troops  on  board,  and  sailed  from  the  ports  of  this  country,  and  carried  war  across 
the  high  seas,  and  committed  hostilities,  and  with  very  great  injury  to  the  mother 
country  of  Spain.  The  Spanish  ambassador  remonstrated ;  he  said :  "  Observe  the  posi- 
tion we  are  in ;  you  are  our  allies  ;  our  navy  cannot  go  into  your  ports  and  make  war 
there,  but  we  see  armed  vessels  issuing  out  of  your  ports,  and  they  make  wur  on  the 
high  seas,  and  we  must  ask  you  to  put  a  stop  to  your  country  being  made  a  place  for 
the  preparation  of  warlike  expeditions." 

I  had  the  cmiosity  to  refer  to  one  of  the  historians  who  writes  about  that  period, 
and  perhaps,  as  the  passage  is  not  very  long,  you  will  allow  me  to  read  the  passage  from 
history,  which  in  a  few  sentences  describes  the  state  of  things  at  that  time.  I  read 
from  Sir  Archibald  Allison  a  passage  as  to  the  history  of  this  country  in  the  year  1819. 
He  says :  "  Another  subject  of  general  interest  was  discussed  in  Parliament  this  year, 
which  was  that  of  the  succors  clandestinely  furnished  by  the  British  to  the  insurgents 
in  South  America.  Ever  since  the  contest  between  the  splendid  colonies  of  Spain  and 
the  mother  country  had  begun,  iu  1810,  it  had  been  regarded  with  warm  interest  in 
Great  Britain,  partly  in  consequence  of  the  strong  and  instinctive  attachment  of  its 
inhabitants  to  the  cause  of  freedom  and  sympathy  with  all  who  are  engaged  in  assert- 
ing it ;  partly  in  consequence  of  the  extravagant  expectations  formed  and  fomented  by 
interested  parties  as  to  the  vast  field  that  by  the  independence  of  those  colonies  would 
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be  opened  to  British  commerce  and  enterprise.  So  long  as  the  war  in  Europe  lasted, 
this  sympathy  was  evinced  only  by  an  anxious  observance  of  the  struggle,  for  the 
physical  resources  of  the  country  were  entirely  absorbed  by  the  terrible  contest  with 
Napoleon.  But  when  peace  succeeded,  and  the  armies  of  all  the  European  states  were 
in  great  part  reduced,  the  interest  taken  in  the  cause  of  South  American  independence 
began  to  assume  a  more  practical  and  efficient  form.  Great  numbers  of  officers  from 
all  countries,  wearied  of  the  monotony  of  pacific  life,  or  tempted  by  the  high  rank  and 
liberal  pay  offered  to  them  in  South  America,  began  to  go  over  to  the  ranks  of  the  in- 
surgents, and  ere  long  rendered  their  forces  greatly  more  formidable  than  they  had  pre- 
viously been.  The  English,  prompted  by  the  love  of  freedom,  wandering,  and  adven- 
ture which  seems  to  be  inherent  in  the  Anglo-Saxon  character,  were  soon  pre-eminent 
in  this  respect,  and  the  succors  they  sent  over  ere  long  assumed  so  formidable  an  ap- 
pearance as  attracted  the  serious  notice  of  the  Spanish  government.  Not  only  did  great 
numbers  of  the  peninsular  veterans,  officers  and  men,  go  over  in  small  bodies,  and  carry 
to  the  insurgents  the  benefit  of  their  experience  and  the  prestige  of  their  fame,  but  a 
British  adventurer,  who  assumed  the  title  of  Sir  Gregor  McGregor,  collected  a  consid- 
erable expedition  in  the  harbors  of  this  country,  with  which,  in  British  vessels  and 
under  the  British  flag,  he  took  possession  of  Portobello,  in  South  America,  then  in  the 
undisturbed  possession  of  Spain,  a  country  at  peace  with  Great  Britain.  This  violent 
aggression  led  to  strong  remonstrances  on  the  part  of  the  Spanish  government,  in  con- 
sequence of  which  the  government "  (that  is,  the  English  government)  "  brought  in  the 
foreign  enlistment  bill,  which  led  to  violent  debates  in  both  houses  of  Parliament." 

This  was  the  history  of  the  foreign  enlistment  bill  being  brought  into  the  House  of 
Commons.  I  cannot  help  thinking  that  it  is  worth  whUe  observing  the  state  of  the 
country,  described  in  a  few  sentences  at  that  time  by  one  of  the  greatest  ministers  we 
ever  had,  the  author  of  the  foreign  enlistment  bill,- Mr.  Canning.  He  had  a  great  deal 
of  opposition  to  contend  with  in  the  House  of  Commons,  and  he  put  the  state  of  things 
with  regard  to  the  position  of  the  country  in  this  way.  He  said:  "  What  would  be  the 
result  if  the  House  refused  to  arm  government  with  the  means  of  maintaining  neu- 
trality ?  Government  would  then  possess  no  other  power  than  that  which  they  exercised 
two  years  ago,  and  exercised  in  vain.  The  House  would  do  weU  to  reflect  seriously 
before  they  placed  government  in  so  helpless  a  situation.  Do  honorable  and  learned 
gentlemen  really  think  it  would  be  a  wholesome  state  of  things  that  troops  for  foreign 
service  should  be  parading  about  the  streets  of  the  metropolis,  without  any  power  on  the 
part  of  the  government  to  interfere  to  prevent  it ;  that  that  very  moment  such  was  the 
case  in  some  parts  of  the  empire,  and  he  had  but  little  doubt  but  that  in  a  very  short  time 
the  practice  wo  iild  be  extended  to  London."  And  again  he  said,  in  a  later  part  of  the  same 
speech :  "  Ministers  did  not  apply  to  Parliament  for  this  aid  until  they  had  tried,  without 
effect,  all  the  means  which  were  in  their  power.  If  they  were  not  now  vested  with  the 
requisite  authority,  if  before  next  summer  the  country  should  exhibit  a  scandalous  and 
disgraceful  scene  of  lawless  bands  of  armed  men,  raised  for  foreign  service,  jparading 
through  the  streets,  let  not  the  ministers  be  blamed,  for  they  had  warned  Parliament 
of  the  danger,  and  had  called  on  them  to  prevent  it." 

Therefore  the  kind  of  evil  which  *as  Telt  in  the  year  1819,  and  which  was  to  be 
guarded  against,  was  that  of  fitting  out  regular  expeditions  with  arms  and  -^ith  troops 
in  thisxountry,  some  marshaling  troops  together  and  preparing  ships  to  receive  them, 
and  arming  ships  for  the  purpose  of  carrying  on  a  war  on  the  high  seas — that  was  the 
state  of  things  which  had  to  be  dealt  with  at  the  time  when  the  foreign  enlistment  act 
was  brought  in. 

Now,  gentlemen,  I  come  to  the  act  of  Parliatnent  itself,  for  the  purpose  of  asking 
your  attention  to  the  information  which  the  act  of  Parliament  gives  us  on  the  subject. 
Now,  you  know  it  is  a  very  convenient  plan,  in  the  first  place,  to  see  in  the  preamble, 
as  it  is  called,  of  an  act  of  Parliament,  what  it  states  to  be  the  evil  to  be  guarded 
against  and  to  be  remedied  by  the  act  of  Parliament.  And  the  preamble  tells  us  this. 
It  says  :  '.'  Whereas  the  enlistment  or  engagement  of  his  Majesty's  subjects  to  serve  in 
war  on  foreign  service,  without  his  Majesty's  license,  and  the  fitting  out  a,nd  equipping 
and  arming  of  vessels  by  his  Majesty's  subjects  for  warlike  operations,  on  or  against  the 
dominions  or  territories  of  a  foreign  prince,  may  be  prejudicial  to  and  tend  to  endanger 
the  peace  and  welfare  of  this  kingdom." 

Therefore  you  will  see  that  what  is  provided  here  is  this:  It  is  directed  against  his. 
Majesty's  subjects  engaging  in  war  on  their  own  account.  That  is  the  essence  of  the 
offence  as  described  in  the  preamble  of  the  act  of  Parliament.  The  act  of  declaring 
war  or  peace  is  with  the  sovereign  of  this  realm.  If  the  sovereign  chooses  to  remaia 
neuter,  it  is  not  to  be  tolerated  that  some  of  his  subjects  shall  say :  "  We  will  become  bel- 
ligerents on  our  own  account;  we  will  have  a  little  expedition ;  we  will  marshal  troops 
and  arm  ships ;  we  will  carry  on  war  on  our  own  account ;  and  if  we  happen  to  find 
an  enemy  with  whom  we  can  cope,  we  will  make  plunder,  and  so  benefit  ourselves."  I 
apprehend  that  is  entirely  a  constitutional  view  of  the  position  of  the  sovereign  and 
of  the  subjects  of  this  country.  The  sovereign  is  the  arbiter  of  peace  and  war.  The 
subjects  have  no  right  to  interfere  with  the  exercise  of  the  rights  of  the  sovereign,  and. 
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it  is  perfectly  idle  for  the  sovereign  to  say,  "  I  choose  to  remain  at  peace,"  if  the  suh- 
jeots  of  the  country  are  each,  according  to  their  own  will,  to  be  allowed  to  engage  in  war 
and  fit  out  warlike  expeditions  on  their  own  account.  Because  if  twenty  or  one  hundred 
men  in  Liverpool  choose  to  fit  out  a  warlike  expedition  to  attack  and  injure  one  bel- 
ligerent, twenty  or  one  hundred  men  in  London  may  choose  to  fit  out  a  warlike  expedi- 
tion to  attack  and  injure  the  other  belligerent,  and  you  would  have  this  state  of  things, 
the  sovereign  of  this  country  saying,  "  I  choose  to  remain  at  peace ;  my  view  is  that 
there  should  be  no  war  on  the  part  of  this  country  ;"  and  you  would  have  the  whole  or 
a  great  part  of  the  subjects  of  the  coiintry  engaged  in  war  and  carrying  on  expeditions 
against  the  will  of  the  sovereign  and  on  their  own  account.  Therefore,  as  I  said,  that 
is  the  state  of  things  to  be  prevented.  That  was  the  state  of  things  in  1819;  that  was 
the  state  of  things  under  which  Sir  Gregor  McGregor  was  making  himself  a  petty  sov- 
ereign under  the  sovereign  for  the  purpose  of  carrying  on  the  war,  and  that  is  what  is 
struck  at  under  the  act  of  Parliament.  Carrying  that  view  with  us  into  the  case  which 
we  have  to  deal  with,  I  think  we  shall  find  a  very  clear  and  distinct  explanation  of  the 
seventh  clause.  Now,  in  the  first  place,  I  will  call  your  attention  to  this — that  the 
gist  of  the  offense  which  is  spoken  of  in  the  seventh  section,  whatever  the  ofl^nse  may 
be,  is  that  the  offense  must  be  committed  within  the  United  Kingdom.  If  a  subject  of 
her  Majesty  does  the  act  out  of  the  United  Kingdom,  it  is  no  offense  at  all ;  it  is  not 
like  every  other  prohibitory  act  which  we  are  acquainted  with,  because  every  other 
prohibitory  act,  if  it  prohibits  a  thing  to  be  done,  prohibits  its  being  done  by  the  sub- 
jects of  her  Majesty  everywhere.  But  it  is  not  so  by  the  foreign  enlistment  .act.  It 
admits  that  the  subjects  of  the  Queen,  if  they  are  not  in  the  country,  may  do  what  they 
please  so  far  as  the  foreign  enlistment  act  is  concerned,  and  what  is  not  to  be  done  is 
only  not  to  be  done  within  the  country.  And  that  leaves  out  what  I  took  the  liberty 
of  submitting  :  that  the  whole  object  of  the  act  of  Parliament  of  1819  was  to  prevent 
the  ports  of  this  country  becoming  arsenals  for  the  benefit  of  one  or  the  other  of  two 
belligerent  powers,  out  of  which  expeditions  might  issue  in  this  way.  They  might 
issue  out  of  the  ports  of  one  of  the  belligerent  powers  themselves.  Therefore  the 
seventh  section  begins  with  saying  that  the  person  supposed  to  commit  the  offense 
afterward  described,  must  do  it  within  some  part  of  her  Majesty's  dominions,  and  the 
offense  cannot  be  committed  anywhere  else. 

The  next  very  remarkable  thing  which  I  would  venture  to  call  your  attention  to 
upon  this  section  is  this :  There  is  not  the  least  prohibition  against  building  a  ship ; 
there  is  not  a  word  said  in  the  section  about  prohibiting  the  building  of  a  ship  or  ves- 
sel; there  is  not  a  word  said  about  selling  a  ship  or  vessel.  Beyond  all  doubt  and 
controversy,  consistently  with  every  word  in  this  section,  you  may  build  a  ship  or  ves- 
sel in  any  way  you  think  fit  and  with  any  purpose.  I  will  add,  although  it  is  not  at 
all  necessary  for  my  case  to  put  the  case  so  high,  with  any  purpose  you  like.  There  is 
no  suggestion  in  any  part  of  the  section  that  it  is  criminal ;  that  it  is  an  offense  against 
the  act  of  Parliament,  to  be  punished  by  forfeiture  or  otherwise,  to  build  or  construct 
a  ship.  The  only  words  used  are  words  which  suppose  that  a  ship  is  to  be  built,  because 
the  words  are  "  equip,  fit  out,  or  arm  a  ship  or  vessel,"  and  I  take  it  yoii  cannot  equip,  fit 
out,  or  arm  a  ship  or  vessel  until  the  vessel  is  built.  It  is  assumed,  therefore,  that  the 
building  of  the  ship  is  a  perfectly  harmless  act ;  whatever  may  be  the  meaning  of  the 
words  afterward  used,  equipping,  fitting  out,  or  arming,  is  a  matter  to  be  donsTto  the 
ship  or  vessel  which  is  so  supposed  to  be  a  ship  or  vessel  that  may  be  built. 

Now  I  will  go  on,  and  I  think  you  will  see,  when  I  read  the  section,  that  the  next 
thing  you  must  consider  is  this.  I  submit  it  to  my  lord,  and  I  put  it  to  yoh,  gentlemen, 
as  a  matter  I  think  you  will  quite  follow,  because  it  is  not  a  matter  of  law  at  all,  but 
a  matter  of  common  sense  and  understanding,  that  the  meaning  of  this  section  and 
that  which  is  described  iA  it  is  this:  It  means  throughout,  that  the  person  who  is 
spoken  of  in  the  section,  and  who  is  supposed  to  equip,  fit  out,  or  arm  a  vessel,  is 
the  person  who  has  the  intent  to  cruise  on  his  own  account,  or  for  his  own  purposes 
to'  cruise  and  to  commit  hostilities  against  a  foreign  nation  with  that  ship  or  vessel. 
And  it  falls  in  exactly  with  what  I  have  shown  you  was  the  policy  and  history  of  the 
act  of  Parliament,  an  act  directed  against  persons  doing  those  very  things,  fitting  out, 
arming  privateers,  for  the  sake,  with  those  privateers,  of  cruising  and  committing  hos- 
tilities out  of  the  ports  of  this  country.  Then  you  will  see  it  is  quite  apparent  that  what 
is  contemplated  by  this  act  of  Parliament  is  this :  there  must  be  an  equipping,  furnish- 
ing, fitting  out,  or  arming,  or  an  intent  to  do  that  within  the  kingdom,  and  in  such  way 
that  you  should  cruise  and  commit  hostilities.  I  need  not  tell  you  the  word  "cruise" 
is  a  technical  word.  We,  in  common  parlance,  talk  of  cruising  perhaps  in  a  yacht ;  but 
cruising,  coupled  with  the  words  "  committing  hostilities,"  is  a  technical  term  applied 
to  vessels  of  war,  which  cruise  for  the  purpose  of  committing  hostilities.  Therefore  I 
apprehend  that  what  you  have  laid  down  in  this  section  you  must  narrowly  and  accu- 
rately carry  with  you  in  your  mind  in  the  consideration  of  this  case.  The  only  thing 
which  this  section  strikes  at  is  this:  some  person  in  this  country,  who  has  the  contract 
of  a  vessel  or  a  sliip,  who  may  use  it  in  any  way  he  thinks  proper,  and  that  person  is 
supposed  to  fit  out  and  arm  a  vessel,  and  to  do  it  with  the  intention  of  committing  hos- 
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tilities,  he,  being  the  judge  and  the  arbiter  and  determiner  whether  he  will  or  will  not 
cruise  and  commit  hostilities.  And  you  must  have  further  this:  the  shij)  armed,  or 
equipped,  or  fitted  out  in  such  a  way  as  will  make  her  such  a  ship,  as  well  at  the  time 
she  leaves  this  country,  for  that  is  the  point,  be  competent  and  able  to  cruise  and  com- 
mit hostilities.  Because,  I  say  it  with  confiaeuce,  that  it  is,  upon  the  history  of  this  act 
of  Parliament,  entirely  open  to  any  person  to  build  a  ship  in  this  way,  to  sell  that  ship, 
even  and  though  she  may  be  competent  to  be  converted  into  a  ship  of  war,  to  either  of 
the  belligerent  powers ;  and  the  circumstance  that  he  might  know  that  after  she  was 
sold  to  the  belligerent  power  she  might  be  used  in  a  particular  way  has  nothing  to  say 
to  it.  He  is  not  the  person  who  arms  and  equips  the  ship  to  cruise  and  commit  hostil- 
ities unless  he  has  the  intention  of  arming  her  in  such  a  way  as  that  when  she  leaves 
the  port  she  will  be  in  a  state  to  cruise  and  commit  hostilities. 

Now,  gentlemen,  before  I  leave  the  act  of  Parliament  I  ought  to  fortify  this  argument 
by  that  which  seems  to  me  to  reflect  very  much  upon  it.  And  here  I  will  beg  my  lord's 
attention  also  to  what  I  am  going  to  submit,  namely,  the  eighth  section,  because  you 
have  another  section  upon  which  you  have  not  heard  a  word  yet,  which  is  not  included 
in  any  of  the  counts  of  this  indictment,  but  which  seems  to  me  to  show  in  the  clearest 
manner  the  object  and  intention  of  the  act  of  Parliament.  The  eighth  section  deals  in 
the  case  of  actual  ships  of  war  about  which  there  is  no  doubt  at  all,  ships  of  war  com- 
ing into  harbors  in  this  country,  and  wanting  something  in  the  shape  of  equipment,  an 
addition  to  'their  inventories  or  their  stores.  It  deals  therefore  with  the  case  of  a  ship 
of  a  foreign  country  coming  to  do  repairs  in  our  own  country. 

Does  it  say  that  a  ship  of  that  kind  that  comes  to  one  of  our  harbors  shall  have  nothing 
furnished  to  her?  No  equipment  furnished,  no  supplies  furnished  to  it?  Nothing  of 
the  kind.  The  only  thing  that  it  says  is  this :  A  ship  of  war  coming  into  one  of  our 
harbors  shall  not  have  in  our  harbors  the  number  of  its  guns  increased,  or  the  guns 
changed,  smaller  for  larger,  or  an  equipment  for  war  furnished;  not  an  ordinary  equip- 
ment, but  an  equipment  for  war,  leaving  it  nearly,  therefore,  at  the  will  of  any  one  in 
this  country,  with  regard  to  the  nationaJ  ship  of  war  of  a  belligerent  state  which  comes 
into  one  of  our  harbors,  to  supply  that  ship  with  an  equipment,  with  means  of  repairing 
sea  damage,  with  masts  and  sails,  provided  you  do  not  supply  her  guns,  or  warlike 
equipment,  which  of  course  would  mean  something  in  the  nature  of  guns,  or  gun  slides, 
and  so  on.  We  have  heard  how  that  clause  has  been  acted  on,  because  you  will  remem- 
ber that  very  early  in  this  unfortunate  American  contest  there  came  a  ship  into  the 
harbor  of  Southampton — I  really  forget  whether  she  belonged  to  the  southern  navy  or 
to  the  northern- — I  mean  the  Tuscarora.  There  were  some  of  each.  There  was  the 
Tuscarora,  and  there  was  another  ship,  the  Nashville.  One  or  other,  or  both,  had  sus- 
tained sea  damage.  They  were  allowed  to  repair  and  refit  in  the  harbor  of  Southamp- 
ton, because  that  with  which  they  were  repaired  or  refitted  was  not  a  warlike  equip- 
ment, was  not  an  increase  or  alteration  of  guns,  and  was,  therefore,  perfectly  legal  and 
perfectly  harmless  within  the  foreign  enlistment  act. 

But  I  will  not  stop  there,  because  I  will  show  you  that  this  which  I  submit  has  been 
the  construction  of  the  act  of  Parliaipent  and  the  meaning  and  the  object  of  it,  al- 
though we  have  not  had  in  this  country  a  case  tried  under  this  act  of  Parliament ;  has 
been  the  meaning  attached  to  the  act  of  Parliament  by  the  statesmen  and  lawyers  of 
this  country  from  time  to  time,  and  by  authorities  to  which  those  who  promote  the 
present  proceeding  of  the  Crown  will  have  respect.  I  mean  the  authorities  of  the 
American  courts.  A  similar  meaning  has  been  affixed  to  the  American  foreign  enlist- 
ment act,  which,  you  will  remember,  the  attorney  general  told  you  was  passed  at  two 
different  intervals  in  the  United  States,  and  which  might  be  taken  to  be  the  precursor 
and  the  model  or  exemplar  of  our  act  of  Parliament.  There  is  a  very  remarkable 
thing,  which  I  find  in  one  of  the  American  state  papers,  which  I  will  refer  to  here, 
upon  the  subject,  merely  to  show  yon  the  footing  on  which  this  doctrine  has  been  put 
in  America.  At  the  very  time  when  the  first  American  enlistment  act  was  passed,  the 
great  and  illustrious  man  who  then  swayed  the  destinies  of  America,  I  mean  Washing- 
ton, was  the  President ;  and  he  had  ordinances  issued  to  the  various  ports  in  America, 
informing  their  own  officers  what  things  were  lawful  and  what  were  unlawful  with 
regard  to  the  equipment  of  vessels,  there  being  at  that  time  a  war  in  which  America 
took  no  part.  Now,  I  will  just  read  you  in  a  few  sentences  the  instructions  issued  by 
Washington  to  the  officers  of  the  outports.  In  the  first  place  he  says  this :  "  Equipments 
in  the  ports  of  the  United  States  of  vessels  of  war,"  that  is  the  first  thing,  "  in  the  im- 
mediate service  of  the  government  of  any  of  the  belligerent  parties,  which,  if  done  to 
other  vessels,  would  be  of  a  doubtful  nature,  as  being  applicable  either  to  commerce 
or  to  war,  are  deemed  lawful."  There  is  no  harm  in  that.  If  the  equipments  are  of  a 
doubtful  character,  if  they  would  be  useful  to  a  vessel  of  war,  if  they  would  be  useful 
also  for  purposes  of  commerce,  then,  if  they  are  useful  to  a  vessel  of  war,  those  equip- 
ments may  be  made.  Then,  further ;  "Equipments  in  the  ports  of  the  United  States 
by  any  of  the  parties  at  war  with  France  of  vessels  fitted  for  merchandise  and  war, 
whether  with  or  without  commissions,  which  are  doubtful  in  their  nature,  as  being 
applicable  either  to  commerce  or  war,  are  deemed  lawful."    And  in  like  manner, 
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"  Equipments  of  any  of  the  vessels  of  France  in  the  ports  of  the  United  States,  which 
are  doubtful  in  their  nature,  as  being  applicable  to  commerce  or  war,  are  deemed  law- 
ful. " 

Therefore  we  have,  in  the  very  first  year  when  the  American  enlistment  act  passed, 
this  construction  put  upon  it  by  the  greatest  man  America  ever  saw,  Washington. 
You  have  him  pronouncing  that  which  is  deemed  unlawful  as  simply  putting  on  board 
munitions  or  arms  of  war,  and  anything  which  may  serve  the  twofold  purpose,  and 
which  is  useful  to  either  purpose,  is  perfectly  harmless. 

But  it  does  not  stop  there,  because  I  wiU  show  you  authorities  which  come  much 
nearer  home,  and  which  are  even  much  clearer  than  that.  I  will  tell  you  what  hap- 
pened in  this  country  in  1830,  which  was  at  a  time  much  nearer  the  foreign  enlistment 
act,  and  when  there  were  many  men  alive  who  had  taken  part  in  the  foreign  enlistment 
act.  In  1830  the  war  in  Portugal  was  going  on,  the  civil  war  between  Don  Miguel  and 
the  former  Queen  of  Portugal.  There  were  a  great  many  parties  in  this  country  who 
were  opposed  to  Don  Miguel,  and  there  were  certain  persons  who  were  supposed  to  be 
very  much  in  his  favor.  There  came  to  the  shores  of  this  country,  I  think  Plymouth, 
some  refugees  from  Portugal,  and  they  had  some  ships  there,  and  they  lived  at  Ply- 
mouth, and  ultimately  they  sailed  from  Plymouth  in  their  ship.  They  had  no  arms  in 
their  ship,  but  it  turned  out  that  they  had  sent  their  arms  to  one  of  the  Azores,  Ter- 
ceira,  in  some  other  vessel,  and  they  intended,  no  doubt,  when  they  got  there,  to  take 
their  arms  on  board  their  own  vessel. 

There  was  an  attempt  made  to  stop  them  sailing  from  this  country,  but  they  were 
allowed  to  sail.  But  when  it  was  found  that  they  were  at  Terceira,  and  that  they 
were  going  to  land  there,  (Terceira  at  that  time  being  in  possession  of  Don  Miguel,) 
some  of  our  cruisers  fired  on  them  and  intercepted  them.  A  very  stormy  debate  took 
place  in  the  House  of  Commons  as  to  whether  our  cruisers  were  justified  in  doing  this. 
I  will  tell  you  for  what  purpose  I  am  mentioning  it.  It  was  said  then  on  the  part  of 
the  government,  "Well,  but  we  have  a  right  to  stop  these  vessels  off  Terceira,  because 
it  is  quite  true  they  did  not  go  away  from  the  shore  of  England  in  an  armed  vessel,  but 
they  did  the  same  thing ;  they  sent  their  armament  before  them,  and  they  sent  to  take 
it  up,  and  that  was  clearly  an  offense  within  the  foreign  enlistment  act."  They  might 
have  been  tried  for  it ;  and  that  was  the  defense  made  for  all  the  cruisers  firing  on  them 
off  Terceira.  At  that  time  the  House  of  Commons  had  the  benefit  of  the  advice  and 
assistance  of  a  very  eminent  man,  Mr.  Huskisson.  He  had  been  the  colleague  of  Mr. 
Canning  at  the  time  the  foreign  enlistment  act  was  passed.  Some  person  said  in  the 
debate  that  the  policy  of  Mr.  Canning  would  have  approved  of  what  was  done  with 
reference  to  those  ships  off  Terceira.  It  is  to  Mr.  Huskisson's  own  policy  in  the  foreig-n 
enlistment  act  that  I  now  want  to  call  your  attention.  Now,  what  Mr.  Huskisson  said 
was  this  :  He  said  he  was  induced  to  trouble  the  House  by  the  reference  that  had  been 
made  to  Mr.  Canning  and  Mr.  Canning's  views  on  the  enlistment  act.  He  said  :  "  It 
might  be  supposed  from  his  right  honorable  friend's  (Sir  Robert  Peel's)  remarks  that 
during  the  fifteen  years  we  had  been  at  peace  our  neutrality  had  never  been  violated. 
Had  he  forgotten,  then,  the  repeated  complaints  made  by  Turkey,  and  had  he  forgotten 
that  to  those  complaints  we  had  constantly  replied :  '  We  will  preserve  our  neutrality 
within  our  dominions,  but  we  will  go  no  further.'  Turkey  did  not  understand  our  ex- 
planation, and  thought  we  might  summarily  dispose  of  Lord  Cochrane  and  those  other 
subjects  of  his  Majesty  who  were  assisting  the  Greeks.  To  its  remonstrances  Mr.  Can- 
ning replied,  and  his  right  honorable  friend,  being  then  a  colleague  of  Mr.  Canning, 
must  be  considered  a  party  to  his  opinions  :  '  Ships  may  leave  this  country  as  matter 
of  merchandise,  and,  however  strong  the  general  inconvenience,  the  law  cannot  inter- 
fere to  stop  them.  It  is  only  when  the  elements  of  armaments  are  combined  that  they 
come  within  the  purview  of  the  law ;  and  if  that  combination  does  not  take  place  tiU 
they  have  left  this  country,  we  havg  no  right  to  interfere  with  them.'  Those  were  the 
words  of  Mr.  Canning,  who  extended  the  doctrine  to  steam  vessels  and  yachts  that 
might  afterward  be  converted  into  vessels  of  war ;  and  that  appeared  quite  consistent 
with  the  acknowledged  law  of  nations.  When  his  right  honorable  friend  placed  so 
much  reliance  on  the  authority  of  Mr.  Canning,  he  could  only  account  for  his  having 
overlooked  this  remarkable  passage  by  his  perceiving  that  it  contained  a  complete  con- 
tradiction of  the  doctrine  laid  down  by  his  right  honorable  friend.  His  right  honor- 
able friend  made  it  a  part  of  his  case  that  the  elements  of  armament  were  not  com- 
bined when  the  refugees  left  our  shores  for  Terceira,  and,  according  to  the  opinion  of 
Mr.  Canning,  therefore,  the  government  had  no  right  to  interfere  with  them."  And 
further  on  Mr.  Huskisson  proceeds  to  say :  "  He  would  tell  his  right  honorable  friend 
that  if  he  acted  on  this  doctrine  and  pursued  such  a  policy,  he  would  not  keep  for  ten 
months,  much  less  ten  years,  this  country  out  of  war.  At  the  very  moment  he  was 
speaking  arms  and  clothing  were  about  to  be  sent  out  of  this  country  to  belligerents. 
Were  they  to  be  stopped,  or  were  they  to  be  followed  and  brought  back  ?  He  believed 
the  answer  would  be.  No  ;  and  if  it  were  Yes,  of  what  use,  he  would  ask,  would  be 
our  skill  in  building  ships,  manufacturing  arms,  and  preparing  instruments  of  war  if 
wrongly  to  sell  them  to  all  belligerents  were  a  breach  of  neutrality."  ' 
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Gentlemen,  as  we  are  told,  and  told  truly,  that  there  never  was  a  case  before  tried 
in  one  of  these  courts  where  the  policy  and  construction  of  the  foreign  enlistment  act 
has  been  brought  under  the  notice  of  the  court,  surely,  at  all  events,  we  may  look  to 
this,  that,  in  1830,  a  minister,  Mr.  Huskisson,  says:  "Yes,  truly,  there  never  has  been  a 
case  tried,  but  minister  after  minister  has  been  applied  to  to  interfere  on  the  principle 
and  policy  of  the  foreign  enlistment  act.  Mr.  Canning  has  been  applied  to  on  behalf 
of  the  government  of  Turkey,  and  what  has  Mr.  Canning  said  again  and  again — the 
minister  who  introduced  the  act  in  question — '  that  unless  you  show  me  that  there  is 
the  combined  element  of  armament,  so  that  the  ship  may  leave  this  country  as  from 
an  arsenal,  armed  and  equipped  and  ready  for  war,  if  that  combination  does  not  take 
place  in  this  country,'  there  is  no  offense  under  the  act  of  Parliament ;"  and  I  extend 
that  to  steam  vessels  and  yachts  equally.  That  is,  they  are  capable  of  being  converted 
into  vessels  of  war ;  and  if  that  were  not  so  there  would  be  an  end  to  the  advantage 
which  this  country  has  in  the  building  of  ships,  and  the  country,  in  place  of  being  pre- 
served neutral,  would  not  be  kept  out  of  war  for  one  year  if  you  could  say  that  those 
making  their  livelihood  by  such  means  were  prevented  from  selling,  so  long  as  they 
sold  equally  to  all  comers ;  because  you  may  depend  on  it,  that,  let  the  law  be  laid 
down  as  the  Crown,  for  the  sake  of  the  United  States  consul,  woiild  ask  it  to  be  laid 
down,  and  you  will  put  an  end  in  the  most  summary  way  to  one  of  the  greatest  induce- 
ments which  exists  to  continue  the  subjects  of  this  country  neutral,  and  of  the  peace ; 
for,  if  you  show  the  subjects  of  this  country  that  their  commerce  is  to  be  tampered 
with  and  harassed  at  the  will  of  one  or  other  of  the  belligerent  powers,  the  people  of 
this  country  will  say:  "Let  us  have  done  with  neutrality,  we  had  much  better  be  at 
war ;  we  shall  escape  the  surveillance  of  the  United  States  spies ;  we  would  rather  be 
at  war  than  be  in  the  position  of  those  whose  acts  are  to  be  regulated  and  xmder  the 
control  of  the  United  States  consul." 

Now,  I  go  further.  I  said  I  would  show  you  an  authority  which  at  all  events  the 
United  States  government  cannot  dispute,  and  I  will  tell  you  a  very  remarkable  case* 
which  occurred  in  America  on  that  point.  There  was  a  ship  in  America  called  the 
Independencia.  She  had  made  a  prize  at  sea  somewhere  about  the  year  1821  or  1822, 
and  the  question  was  whether  she  had  made  a  lawful  capture ;  and  it  was  a  suit  in 
one  of  the  courts,  in  the  Supreme  Court  of  the  United  States.  Now,  the  Independencia 
had  no  right  to  make  that  prize  or  to  make  that  capture,  and  I  will  tell  you  why. 
They  said,  the  Independencia  herself  has  broken  the  foreign  enlistment  act.  She  left 
in  a' time  of  war,  when  there  was  war  between  two  foreign  countries,  and  when  the 
United  States  was  neutral.  She  left  a  port  of  the  United  States  as  an  armed  vessel, 
to  be  sold  to  and  transferred  to  one  of  the  belligerent  powers.  Therefore,  having  so 
left  the  port,  any  prize  made  at  sea  would  not  be  a  lawful  prize.  Now,  I  will  state 
what  is  said  by  an  eminent  judge,  well  known  to  my  lord,  Mr.  Justice  Story.  The 
volume  from  which  I  am  reading  is  the  7th  Wheaton's  Eeports  of  the  Supreme  Court, 
page  334.  Now,  the  story  about  her  history  is  told  in  a  sentence,  and  told  by  the 
learned  judge.  He  says,  in  January,  1816,  this  Independencia  "  was  originally  built  and 
equipped  at  Baltimore  as  a  privateer,  during  the  late  war  with  Great  Britain,  and  was 
then  rigged  as  a  schooner,  and  called  the  Mammoth,  and  cruised  against  the  enemy. 
After  the  peace  she  was  rigged  as  a  brig  and  sold  by  her  original  owners.  In  January, 
1816,  she  was  loaded  with  a  cargo  of  munitions  of  war  by  her  new  owners,  (who  are 
inhabitants  of  Baltimore,)  and  being  armed  with  twelve  guns,  constituting  a  part  of 
her  original  armament,  she  was  dispatched  from  that  port,  under  the  command  of  the 
claimant,  on  a  voyage,  ostensibly  to  the  northwest  coast,  but  in  reality  to  Buenos 
Ayres.  By  the  written  instructions  given  to  the  supercargo  on  this  voyage,  he  was 
authorized  to  sell  the  vessel  to  the  government  of  Buenos  Ayres,  if  he  ooiild  obtain  a 
suitable  price.  She  duly  arrived  at  Buenos  Ayres,  having  exercised  no  act  of  hostility, 
but  sailed  under  the  protection  of  the  American  flag  during  the  voyage.  At  Buenos 
Ayres  the  vessel  was  sold  to  Captain  iChaytor  and  two  other  persons ;  and  soon  after- 
ward she  assumed  the  flag  and  character  of  a  public  ship,  and  was  understood  by  the 
crew  to  have  been  sold  to  the  government  of  Buenos  Ayres ;  and  Captain  Chaytor 
made  known  these  facts  to  the  crew,  and  asserted  that  he  had  become  a  citizen  of 
Buenos  Ayres ;  and  had  received  a  commission  to  command  the  vessel  as  a  national 
ship,  and  invited  the  crew  to  enlist  in  the  service ;  and  the  greater  part  of  them  ac- 
cordingly enlisted.  From  this  period,  which  was  in  May,  1816,  the  public  functionaries 
of  our  own  and  other  foreign  governments  at  that  port  considered  the  vessel  as  a  public 
ship  of  war,  and  such  was  ner  avowed  character  and  reputation."  Therefore,  you  see 
the  long  and  short  of  it  comes  to  this :  Buenos  Ayres  was  at  war  at  that  time  with 
Spain.  The  United  States  were  neutral.  This  Independencia  leaves  an  American 
port,  Baltimore,  belonging  to  American  owners,  built  at  Baltimore,  fully  equipped  and 
armed.  Therefore  it  is  a  stronger  case  than  any  I  have  suggested  to  you  yet.  But 
then  she  was  sent,  no  doubt,  in  order  to  be  sold  to  one  of  the  belligerents ;  sent  to  Buenos 
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by  the  vessels  Independencia  del  Sud  and  the  Altravida, 
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Ayres,  under  the  care  of  the  captain,  who  was  authorized  to  sell  her  to  oue  of  the 
belligerents,  of  course,  in  the  way  in  which  you  might  sell  arms  to  one  of  the  belligerents. 
What  does  Mr.  Justice  Story  say  ?  He  says :  "  It  is  apparent  that,  though  equipped  as 
a  vessel  of  war,  she  was  sent  to  Buenos  Ayres  on  a  commercial  adventure ;  contraband 
indeed,  but  in  no  shape  violating  our  laws  or  our  national  neutrality.  If  captured  by 
a  Spanish  ship  of  war  during  the  voyage,  she  would  have  been  justly  condemned  as  a 
good  prize."  That  is,  if  one  sends  out  guns  or  arms  to  the  United  States  of  America, 
the  United  States  might  capture  them  ou  the  way  as  contraband,  and  it  would  be  no 
offense  in  sending  out  arms.  "  But  there  is  nothing  in  our  laws,  or  in  the  law  of  nations, 
that  forbids  our  citizens  from  sending  armed  vessels,  as  well  as  munitions  of  war,  to 
foreign  ports  for  sale."  Now,  why  is  that  ?  Why,  of  course,  because  the  construction 
of  the  foreign  enlistment  act  is  adopted  which  I  submitted  to  you— that  you  must  find 
an  intent  on  the  part  of  the  person  who  furnishes,  fits  out,  and  even  arms  the  ship,  to 
cruise  and  commit  hostilities ;  and  if  his  intent  is  not  to  cruise  and  commit  hostilities 
at  all,  but  to  sell  his  sliip  as  a  commercial  speculation,  "  there  is  nothing"  (says  Justice 
Story)  "in  the  foreign  enlistment  act  or  in  the  law  of  nations"  which  prevents  that 
being  done.  "  It  is  a  commercial  adventure  which  no' nation  is  bound  to  prohibit ;  and 
whidi  only  exposes  the  persons  engaged  in  it  to  the  penalty  of  confiscation  ;"  that  is, 
confiscation  by  being  taken  at  ^ea,  as  a  ship  being  contraband,  not  confiscation  in  the 
United  States  of  America.  "  Supposing,  therefore,  the  voyage  to  have  been  for  com- 
mercial purposes,  and  the  sale  at  Buenos  Ayres  to  have  been  a  bona  fide  sale — and  there 
is  nothing  in  the  evidence  before  us  to  contradict  it — there  is  no  pretense  to  say  that 
the  original  outfit  for  the  voyage  was  illegal."  Now,  this  is  a  case,  I  say,  very  much 
stronger  than  anything  we  have  had  in  the  present  case.  This  is  a  case  which  never  has 
occurred  perhaps  even  in  this  country  in  so  strong  a  shape.  Citizens  of  the  United 
States  of  America,  while  America  is  neutral,  fitting  out  a  ship  and  arming  her  to  the 
teeth,  and  sending  her  to  the  belligerent  power  for  the  purpose  of  being  sold,  yet 
because  the  ship  is  not  fitted  out  or  equipped  or  armed  with  the  intent  of  the  person 
who  is  the  owner  and  the  director  of  the  movements  of  the  vessel  to  cruise  and  commit 
hostilities,  but  nothing  but  this,  the  sale  of  a  commercial  adventure — because  that  is 
so,  (says  Mr.  Justice  Story,  the  greatest  authority  iu  law  which  the  United  States  per- 
haps ever  possessed,)  there  is  nothing  illegal  in  that,  nothing  in  that  contrary  to  the 
foreign  enlistment  act,  or  to  the  law  of  nations.  I  will  mention  another,  a  very  short 
authority,  which  also  occurred  in  America. 

Lord  Chief  Barost  Pollock.  You  probably  will  not  be  able  to  finish  to-day,  there- 
fore I  propose  to  adjourn  now.  We  probably  shall  be  able  to  finish  this  to-morrow  at 
a  reasonable  hour. 

Adjourned  to  to-morrow  at  10  o'clock. 

Third  Day,  Wedjstesday,  June  24,  1863. 
Sir  Hugh  Cairns.  May  it  please  your  lordship  ;  gentlemen  of  the  jury :  Ton  will 
perhaps  recollect  that  when  we  adjourned  yesterday  I  had  taken  the  liberty  of  calling 
your  attention,  in  the  absence  of  any  decisions  in  this  country  on  the  subject  of  the 
foreign  enlistment  act,  to  what  has  been  said  by  a  most  renowned  statesman,  Mr.  Hus- 
kissou,  with  regard  to  that  act,  its  policy  and  its  intention,  and  with  regard  to  the  way 
in  which  it  has  been  acted  on  by  the  ministers  of  this  country  up  to  the  year  1830.  I 
then  showed  you,  from  the  decision  of  the  Supreme  Court  of  the  United  States,  as 
given  by  Mr.  Justice  Story  in  the  case  of  the  Indepeudencia,  how  that  most  eminent 
judge  had  pointed  out  in  a  case  which  you  would  suppose  oue  of  the  most  extreme 
cases  you  could  put,  namely,  that  of  a  ship  of  war  equipped  and  armed  and  fitted  out 
in  a  port  of  the  United  States,  when  the  United  States  were  neutral  and  other  states 
at  war,  and  that  ship  sent  to  one  of  the  belligerent  powers  to  be  sold  to  and  employed 
by  that  belligerent  power,  that  inasmuch  as  this  was  merely  a  commercial  adventure, 
and  those  who  sold  the  ship  had  themselves  no  design  to  engage  in  war,  but  simply  to 
sell  that  which  was  a  necessary  of  war,  it  was  a  mere  commercial  adventure,  and  did 
not  come  at  all  within  the  meaning  of  the  act  of  Parliament.  There  was  another  case, 
which  occurred  some  years  before  the  Indepeudencia  occurred,  and  which  occurred 
during  the  time  of  the  English  war,  at  the  time  when  Great  Britain  was  at  war  with 
France.  During  that  time  there  was  a  ship  that  was  called  the  Alfred,  and  the  question 
was  whether  she  had  been  fitted  out  as  a  privateer  in  a  port  of  the  United  States  in 
violation  of  the  neutrality  of  the  United  States,  and  the  foreign  enlistment  act  of  the 
United  States,  and  with  a  view  of  being  engaged  in  the  war  between  France  and  Eng- 
land. That  case,  I  may  mention  for  the  information  of  my  lord,  is  reported  in  the  first 
volume  of  Curtis's  Reports  of  the  Supreme  Court  of  the  United  States,  at  page  234.* 
But  the  whole  statement  of  the  case  lies  iu  a  sentence  or  two,  which  I  will  take  the 
liberty  of  reading  to  you.  Gentlemen,  this  is  what  we  find  in  the  report  of  that  case : 
"  It  is  not  a  violation  of  the  neutrality  laws  of  the  United  States  to  sell  a  foreigner  a 
vessel  built  in  that  country,  though  suited  to  be  a  privateer,  and  having  some  equip- 


*Tide  3  Dallas,  307.— 1  Curtis,  p.  234     Mooclie  v.  Xho  ship  Alfred. 
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ments  calculated  for  war  but  frequently  used  for  merchant  ships.''  The  allegation  in 
this  case,  as  supported  by  the  evidence,  was  that  the  privateer  which  took  the  British 
prize  in  question  had  been  buUt  in  New  York,  with  tlie  express  view  of  being  employed 
as  a  privateer  in  case  the  then  existing  controversy  between  Great  Britain  and  the 
United  States  should  terminate  in  war ;  that  some  of  her  equipments  were  calculated 
for  war,  though  they  were  also  frequently  used  for  merchant  ships ;  "  that  the  privateer 
was  sent  to  Charleston,  whence  she  was  sent  to  a  French  citizen,"  France  and  England 
being  at  war  at  the  time ;  "  that  she  was  carried  by  them  to  a  French  island,  where  she 
was  completely  armed  and  equipped,  and  furnished  with  a  commission" — that  is  to  say, 
she  was  partly  equipped  and  partly  fitted  out  for  war  in  the  United  States;  then  taken 
to  a  French  island,  and  arms  put  on  her  while  there ;  "  that  she  afterward  sailed  on  a 
cruise,  during  which  the  prize  was  taken  and  sent  to  Charleston ; "  and  the  question 
was  whether  she  had  violated  the  law  of  America.  The  learned  counsel  for  the  plaintiii 
in  error  "  contended  that  this  was  an  original  construction  or  outfit  of  war,  and  that 
if  it  was  tolerated  as  legal  it  would  be  easy  by  collusion  to  subvert  the  neutrality  of 
the  United  States  and  involve  the  country  in  a  war."  That  was  the  argument  of  the 
counsel  who  filled  the  position  there  which  my  learned  friends  the  counsel  for  the 
Crown  fill  in  this  case. 

Now  what  did  the  court  do  ?  "  The  court,  however,  without  hearing  the  opposite 
counsel,  directed  the  decree  to  be  affirmed,"  that  is  to  say,  they  decided  that  there  was 
nothing  whatever  illegal  in  the  matter,  and  refused  even  to  call  upon  the  counsel  on 
the  other  side  to  argue  the  question. 

Now,  gentlemen,  the»e  are  those  two  authorities  from  America,  the  United  States, 
the  country  whose  minister  it  is  who  promotes  the  prosecution  in  England;  and  I  ap- 
peal from  his  view  of  the  law  to  the  view  taken  by  the  Supreme  Court  in  his  own 
country.  I  said  yesterday  that  I  would  give  you  a  further  instance  of  the  view  that 
has  been  taken  by  statesmen  of  this  question. 
Lord  Chiei'  Baeon.  Will  you  give  me  the  reference  to  the  case  you  last  cited  ? 
Sir  Hugh  Caikns.  Your  lordship  will  find  it  in  the  first  volume  of  Curtis's  Decisions 
Sf  the  Supreme  Court  of  the  United  States.  I  have  a  print  of  the  whole  case,  which  I 
can  hand  up  to  your  lordship,  if  you  desire  it ;  it  is  Curtis's  Reports  in  the  Supreme 
Court ;  there  is  another  set  of  reports  in  another  court,  which  I  do  not  refer  to. 

Now,  gentlemen,  I  will  show  you  what  a  statesman,  and  one  of  the  most  eminent 
statesmen  in  this  country  in  much  more  modern  times,  has  thought  of  this  question, 
and  thought  of  it,  too,  with  reference  to  the  transactions  which  are  going  on  every  day. 
I  hold  in  my  hand  a  public  document,  a  communication  from  Earl  Russell,  the  secre- 
tary of  state  for  foreign  affairs,  to  the  American  minister.  He  argues  the  question 
upon  the  foreign  enlistment  act  and  the  law  of  this  country,  and  he  cites  to  the  Amer- 
ican minister  the  two  cases  which  I  have  taken  the  liberty  of  laying  before  you,  the 
Independencia  and  the  Alfred.  And  then  what  does  he  say  ?  He  appeals  to  the  Amer- 
ican minister  upon  the  authorities  of  his  own  country.  He  says  :  "  It  seems  clear,  on 
the  principle  enunciated  in  these  authorities,  that  except  on  the  ground  of  any  proved 
violation  of  the  foreign  enlistment  act  which  those  cases  decided  had  not  been  violated 
In  those  cases,  her  Majesty's  government  cannot  interfere  with  commercial  dealings  be- 
tween British  subjects  and  the  so-styled  Confederate  States,  whether  the  object  of  those 
dealings  be  money,  or  contraband  goods,  or  even  ships  adapted  for  warlike  purpose." 

Well,  now,  gentlemen,  that  is  the  opinion  of  a  minister  of  the  Crown  at  the  present 
day.  But  I  will  not  stop  there ;  I  will  appeal  to  the  opinion  of  a  legal  authority  in  this 
country,  as  high  as  any  we  possess,  not  given  in  this  case,  but  given  in  general  terms. 
I  hold  in  my  hand  a  speech  made  in  the  House  of  Commons,  in  which  the  solicitor  gen- 
eral says :  "  It  would  be  a.  great  mistake  to  suppdfee  that  the  foreign  enlistment  act 
was  meant  to  prohibit  all  commercial  dealings  in  ships  of  war  with  belligerent  coun- 
tries. It  would  be  a  great  mistake  to  suppose  that.  It  was  not  intended  to  do  so. 
Two  things  must  be  proved  in  every  case  to  render  the  transaction  illegal ;  that  there 
has  been  what  the  law  regards  as  the  fitting  out,  arming  and  equipment  of  a  ship  of 
war,  and  that  this  was  done  with  the  intent  that  the  ship  should  be  employed  in  the 
service  of  a  foreign  belligerent.  But  it  would  be  a  great  mistake  to  suppose,  in  gen- 
eral terms,  that  the  foreign  enlistment  act  was  meant  to  prohibit  all  commercial  deal- 
ings in  ships  of  war  with  foreign  countries."  And  referring  to  the  case  which  has 
been  so  often  referred  to  before  you — namely,  the  Alabama,  which,  as  I  have  said,  we 
are  not  trying  here,  but  which  you  have  heard  so  much  about,  the  solicitor  general 
says :  "  Were  our  government  wrong  in  not  seizing  the  vessels,  the  circumstances  dis- 
closed in  the  case  tried  before  Mr.  Justice  Story,  of  the  Independencia,  were  so  far  ex- 
actly the  same  as  those  which  occurred  in  the  case  of  the  Alabama,  that  in  the  absence 
of  any  further  evidence,  the  seizure  of  that  ship  would  have  been  altogether  unwar- 
rantable by  law ;  she  might  have  been  legitimately  built  by  a  foreign  government, 
and"  (I  pray  your  particular  attention  to  these  words)  "though  a  ship  of  war,  she 
might  have  formed  a  legitimate  article  of  merchandise,  even  if  meant  for  the  Confed- 
erate States." 
Now,  gentlemen,  there  is  a  cloud  of  authorities,  authorities  of  statesmen  m  olden 
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times,  at  least  in  a  past  generation;  authorities  of  statesmen  in  the  present  genera- 
tion ;  authorities  of  the  legal  advisers  of  the  Crown  at  the  present  day,  and  authorities 
of  the  Supreme  Court  of  the  United  States,  whose  minister  promotes  this  indictment ; 
and  every  one  of  those  authorities  concurs  in  saying  that  the  object  and  intention  of 
the  foreign  enlistment  act  was  not  to  prevent  any  commercial  speculation  in  ships, 
which  even  might  be  made  available  afterward  as  ships  of  war,  and  that  you  must 
have  brought  home  to  the  person  who  is  accused  of  a  violation  of  the  foreign  enlist- 
ment act  proof,  and  clear  proof,  that  he  was  a  person,  or  that  they  were  persons,  who 
intended  to  take,  and  that  they  took  part,  in  the  war  going  on  between  the  two 
countries.  I  think  that  will  be  sufficient  for  the  purpose  of  leading  you  to  consider 
what  the  purpose  of  this  statute  was,  and  what  is  the  construction  put  upon  it,  and 
the  view  taken  of  it  from  time  past  down  to  the  present  time.  But  I  really  do  not 
think  that,  as  to  this  case,  we  shall  ultimately  be  embarrassed  by  any  question  of  law 
upon  the  point,  because,  as  I  view  the  evidence  which  has  been  brought  forward,  and 
which  I  will  lay  before  you  shortly,  it  is  beyond  all  doubt  that  in  this  case  it  is  not 
proved  by  the  Crown  that  a  forfeiture  has  been  incurred;  but  I  think  I  may  say  that 
it  has  been  disproved  by  the  Crown  that  there  was  any  ground  whatever  for  say- 
ing that  there  was  a  forfeiture. 

Now,  gentlemen,  I  will  ask  your  attention,  as  briefly  as  the  importance  of  the  case 
rendersitpossible;  itmaybedone,  Ithiuk,  in  areasonable  compass;  I  ask  your  attention 
to  two  questions  upon  the  evidence,  and  what  is  the  state  of  the  case  upon  these  questions  ? 
These  questions  I  believe,  will  be  found  to  exhaust  everything  to  which  it  is  requisite 
that  you  should  turn  your  attention  upon  the  evidence.  The  twe  questions  which  I  will 
ask  you  to  consider,  and  to  which  I  ask  you  to  apply  the  evidence,  are  these.  In  the 
first  place,  I  will  take  the  question,  "Was  the  ship  fitted  out  and  equipped  andfurnished 
in  this  country,  or  intended  to  be  fitted  out,  equipped,  and  furnished  in  such  a  manner 
as  to  be  ready  to  cruise  and  commit  hostilities  ? ''  The  next  question  is  as  regards  the 
ship,  "  Was  it  done  ?"  The  second  question  will  be,  "  Was  she  equipped,  or  intended  to 
be  so,  with  the  intent  that  she  should  be  employed  by  the  Confederate  States  to  cruise 
and  to  commit  hostilities  against  the  federal  States  of  America  ?  "  To  those  two  quA- 
tions  I  will  ask  your  attention. 

Lord  Chief  Baeon.  I  am  afraid  I  have  not  the  questions  exactly  as  you  put  them. 

SiE  Hugh  Caikns.  The  first  question  is,  "  Was  she  equipped,  fitted  out,  or  furnished 
in  this  country,  or  intended  to  be  so,  in  such  a  manner  as  to  be  ready  to  cruise  and 
commit  hostilities  at  all  against  anybody  ?  "  The  second  question  is,  "Was  she  equipped, 
fitted  out,  or  furnished  with  the  intent  that  she  should  be  employed  by  the  Confed- 
erate States  to  cruise  or  to  commit  hostilities  against  the  federal  States  ?  "  Of  course 
your  lordship  will  see,  and  you,  gentlemen  of  the  jury,  will  see  that  these  two  ques- 
tions will  involve  in  them  the  further  consideration  of  who  it  was  who  is  said  to  have 
equipped  or  fitted  out,  or  been  the  directing  hand  in  equipping  or  fitting  out  the  ship 
in  question.    That  will  naturally  be  involved  in  the  discussion  of  this  question. 

Lord  Chief  Baron.  I  am  not  sure  that  these  words  do  not  mean  pretty  nearly  the 
same  thing,  "  equip,  furnish,  fit  out,  and  arm."  It  has  been  suggested  that  three  of 
them  applied  to  one  vessel,  and  the  fourth  one  applied  to  a  ship  of  war,  I  think. 

Sir  Hugh  Cairns.  To  a  ship  of  war,  my  lord ;  that  would  be  a  question. 

Lord  Chief  Baron.  There  is  one  of  those  expressions  upon  which  this  remark  may 
be  made.  I  think  "  fit  out"  or  "furnish,"  in  the  French  language  means  the  same  as 
'*  arm." 

Sir  Hugh  Cairns.  That  would  be  a  question  of  law  upon  the  indictment,  which  I 
am  not  going  to  consider. 

Lord  Chief  Baron.  My  impression  is  that  they  are  aU  meant  to  signify  the  same 
thing. 

Sir  Hugh  Caibns.  For  the  purpose  of  my  argument,  and  for  the  purpose  of  what  I 
have  to  lay  before  the  jury,  I  am  quite  wilMng  to  aigue  upon  that  assumption. 

Lord  Chief  Baron.  It  strikes  me  that  they  are  all  various  expressions,  which  meant 
that  the  vessel  is  put  into  a  condition  to  be  useful  for  war. 

Sir  Hugh  Cairns.  Quite  so,  my  lord.  I  believe  that  will  be  as  convenient  and  at 
the  same  time  as  accurate  a  mode  as  any  other  to  look  at  the  case  and  the  evidence  in 
the  case.  I  am  quite  willing  to  accept  your  suggestion,  and  deal  with  the  case  on  that 
footing. 

Lord  Chief  Baron.  "Shall,  without  the  leave  of  her  Majesty  for  that  purpose  first 
had  and  obtained,"  and  so  on,  "equip^  furnish,  fit  out,  or  arm,  with  intent  shat  she 
shall  be  employed  to  cruise  or  to  commit  hostilities."  I  thiuk  that  they  aU.  mean  the 
same.    I  forget  exactly  what  "armer"  means;  I  think  it  means  to  equip  a  vessel. 

Sir  Hugh  Caiens.  If  there  be  room  for  legal  argument  upon  that  point  I  do  not  desire 
to  raise  it  now;  it  will  be  raised,  if  it  is  ever  necessary,  in  another  form.  I  will  accept 
entirely  your  lordship's  suggestion  for  the  purpose  of  my  present  observations  and  I 
will  take  the  words  "  equip,  fit  out,  furnish,  or  arm  "  as  a  simple  ringing  of  the  changes 
upon  the  phrases  which  might  be  used  to  describe  a  ship  prepared  to  cruise  and  commit 
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hostilities.  That  would  disemharrass  the  question  for  the  present,  at  all  events,  of  any 
technicalities  as  to  the  meaning  of  those  words. 

Now,  gentlemen,  let  us  look  first  at  the  evidence  upon  this  point,  the  case  of  the  ship. 
I  confess  that  that  is  the  part  of  the  case  which  one  has  the  most  pleasure  in  dealing 
with,  because  you  have  to  deal  there  with  witnesses  of  some  character  and  respecta- 
bility. I  refer  to  Captain  Inglefield,  an  officer  in  her  Majesty's  navy,  of  whom  wo  must 
all  be  proud;  and  I  refer  also  to  Mr.  Green,  who  appears  to  be  a  very  respectable  man 
in  his  way ;  he  is  a  repairer  of  or  a  dealer  in  ships  at  Liverpool.  Those  are  the  two 
witnesses  upon  that  point.  Let  me  remind  you  what  Captain  Inglefield  said,  because 
I  suppose  his  evidence  may  be  taken  as  having  stated  fairly  what  ought  to  be  stated 
and  laid  before  you  upon  this  point.  What  did  Captain  Inglefield  say  ?  He  said  he 
had  inspected  the  ship ;  he  said  she  might  be  used  as  a  yacht ;  she  was  easily  converti- 
ble to  a  man-of-war;  she  was  strong  enough  for  that;  she  had  accommodation  for  men 
and  officers;  she  was  quite  capable  of  being  converted  to  a  man-of-war.  There  was  no 
preparation  when  he  saw  her  for  fittings  for  guns ;  there  was  no  preparation  for  guns. 
She  was  of  sufficient  strength  to  receive  guns,  but  she  had  no  appurtenances  indicating 
that  guns  were  intended  to  be  put  on  board.  She  had  no  ring  bolts  on  deck  in  which 
to  travel  the  guns ;  indeed  there  would  be  no  difficulty  in  adding  those  appurtenances ; 
she  might  be  used  as  a  yacht.  I  agree,  he  said,  for  want  of  stowage  room  she  was  not 
a  vessel  prepared  to  carry  a  cargo  as  a  merchant  ship  usually  carries  a  cargo ;  she  might 
be  used  as  a  yacht ;  she  might  be  converted  into  a  man-of-war ;  she  was  not  a  man-of- 
war;  she  was  easily  convertible  when  he  saw  her;  there  were  no  appurtenances  for 
guns,  though  she  might  be  converted  to  receive  guns. 

Now,  gentlemen,  when  we  talk  about  the  convertibility-. 

Lord  Chief  Baeon.  1  have  not  a  note  of  the  precise  day  or  time  of  that. 

Mr.  Karslake.  It  was  on  the  first  day,  my  lord.  ' 

Lord  Chief  Baron.  I  mean  the  precise  day  or  time  when  he  saw  her. 

Sir  Hugh  Catens.  Your  lordship  is  quite  accurate ;  he  did  not  give  the  day,  but  he 
said  it  was  after  the  seizure,  as  I  understand. 

Mr.  Attorney  General.  When  she  was  in  the  state  in  which  she  was  at  the  time 
of  the  seizure. 

Sir  Hdgh  Cairns.  I  am  quite  willing  to  assume  that  she  was  in  the  state  in  which 
she  was  at  the  time  of  the  seizure. 

Now,  gentlemen,  when  we  talk  of  the  capability  of  a  ship  or  vessel  for  being  converted 
into  a  man-of-war  or  a  gun-boat,  we  must,  I  think,  be  very  careful  in  remembering  what 
that  means.  I  do  not  know  whether  you  remember — I  have  a  very  lively  remembrance 
of  it — when  this  country  was  in  very  considerable  alarm  on  the  queWon  of  invasion  a 
few  years  ago,  and  when  there  were  a  great  many  schemes  afloat  for  the  purpose  of 
putting  the  country  into  a  state  of  defense,  an  important  proposal  which  was  made  and 
very  much  taken  up  in  the  House  of  Commons,  and  ventilated  there  by  an  eminent 
ship-builder  in  Liverpool,  whose  name  has  been  mentioned  in  these  discussions,  and 
who  is  now  a  member  of  the  House  of  Commons.  He  said :  "  You  may  be  laying  out 
your  thousands  and  millions  of  money  in  building  your  boats,  but  I  will  convert  all  the 
tug-boats  in  the  Mersey  and  in  the  Thames  into  gun-boats  for  £250  apiece,  and  I  vriU 
do  that  in  a  week."  Then  the  government,  as  I  remember,  took  up  the  project  and 
considered  it,  and  had  the  tug-boats  inspected  by  their  surveyor.  What  was  the  argu- 
ment that  was  used  when  the  government  was  pleased,  in  the  House  of  Commons,  to 
adopt  that  proposal?  The  government  did  not  say:  "We  do  not  think  that  that  can 
be  done ;  our  surveyors  say  that  it  could  not  be  done."  Quite  the  contrary,  they  said : 
"It  is  so  feasible  a  proposal,  and  it  can  be  done  in  so  short  a  time,  a  week  or  ten  days, 
and  it  can  be  done  at  so  small  an  expense,  namely,  £250  a  gun-bOat,  that  there  will 
not  be  the  least  occasion  for  doing  it  until  the  exigency  arises.  We  can  do  it  whenever 
we  like,  and  by  doing  it  we  can  in  that  short  space  of  time  protect  every  one  of  our 
ports  and  rivers  by  a  fleet  of  tug-boats,  prepared  and  strengthened  to  receive  a  gun  or 
two  guns,  and  to  take  their  places  in  rivers  as  gun-boats." 

Gentlemen,  that  shows  how  easily  you  can  deal  with  a  question  of  this  kind  when 
you  once  take  the  step  of  talking  about  converting  boats  into  anything  into  which  they 
suppose  a  vessel  can  be  converted.  But  the  question  is,  what  is  she  as  she  is  in  this 
country,  when  you  find  her  where  she  is  being  built  and  fitted  out  ?  Is  she  there  a 
vessel  of  which  you  can  say :  There  is  a  vessel  equipped,  outfitted,  and  furnished  and 
armed,  prepared  to  cruise  and  commit  hostilities  ?  I  say  that  is  not  proved,  but  it  is 
disproved  by  the  witness  who  comes  forward  and  says:  "She  can  be  converted  to 
another  purpose,  because  she  is  not  at  present  adequate  or  fit  for  that  purpose." 

But,  gentlemen,  I  wish  to  call  your  attention  to  this :  What  were  the  matters  to 
which  Captain  Inglefield  referred,  when  he  said  that  she  had  in  her  this  capability  of 
being  converted  into  a  man-of-war  or  a  gun-boat  ?  He  referred  to  this :  He  said  she  has 
thick  bulwarks,  she  has  strong  beams,  she  has  the  beams  close  together,  and  she  has 
got  her  planking  of  a  particular  kind;  she  has  got  a  strong  rudder-post.  I  believe 
those  were  every  one  of  the  matters  to  which  Captain  Inglefield  referred.  But,  gentle- 
men, are  those  equipments?    Are  those  outfittings?    Are  those  furnishings?    Above 
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all,  are  those  armameiits  ?  Nothing  of  the  kind;  that  is  part  of  the  building  of  the 
ship.  Now,  I  pointed  out  to  you  (and  you  wiU  see  the  importance  of  the  observation 
now)  when  I  was  beginning  to  consider  the  provisions  of  the  act  of  Parliament,  that 
there  was  not  in  the  act,  or  in  any  part  of  it,  one  word  prohibiting  the  building  of  ships 
for  any  purpose  whatever.  Carefully  does  the  act  abstain  from  saying  that  it  shall  be 
unlawful,  or  an  act  prohibited  in  any  person,  to  build  or  to  finish  a  ship  in  any  way 
applicable  for  any  purpose  which  he  thinks  fit.  The  act  takes  it  up  at  a  different  point ; 
it  assumes  the  ship  to  jbe  built  and  finished  as  a  ship,  and  then  it  speaks  of  the  fitting  oxxt, 
the  equipping,  the  furnishing,  and  the  arming  with  intent  to  cruise  or  commit  hostili- 
ties ;  therefore,  I  care  not  one  rush  about  the  planking,  or  the  beams,  or  the  rudder- 
posts,  or  any  other  parts  of  the  ship  which  are  parts  of  a  ship  as  a  complete  ship,  and 
without  which  there  could  be  no  ship  at  all ;  that  is  not  what  the  act  points  to,  and  I 
cannot  help  being  struck  by  the  course  which  has  been  taken  by  the  Crown  in  this 
matter.  Did  they  venture  to  ask  Captain  Inglefield,  who  more  than  any  one  could  have 
told  us,  what  is  the  equipment  of  a  ship  ?  Did  they  venture  to  ask  one  single  question 
of  that  eminent  officer  in  the  navy  such  as  this :  "  "Wbat  do  you  call  the  fitting  out  of  a 
ship  ?"  Did  they  venture  to  ask  him :  "  What  do  you  call  the  furnishing  of  a  ship  ?" 
or  "  What  do  you  call  the  equipping  of  a  ship  ?  "    Not  a  word  of  it. 

Gentlemen,  do  you  not  think  that  if  the  Crown  could  have  got  any  officer  in  the  navy 
to  say :  "  I  will  show  you  what  we  call  the  fitting  out,  and  equipping,  and  the  furnish- 
ing of  a  ship,  and  I  will  show  you  things  on  this  ship  which  are  parts  of  the  fitting  out, 
and  equipping,  and  furnishing  of  a  ship,"  they  would  have  put  the  question  and  have 
got  an  answer  ?  But  the  Crown  put  questions  to  Captain  Inglefield  only  with  regard 
to  a  ship  built  upon  the  stocks  as  a  hull,  and  there  they  left  the  case;  they  did  not  go 
one  iota  further.  And  when  Mr.  Green,  the  ship-builder,  who  has  not  built  for  upward 
of  twenty  years,  and  who  thinks  that  all  improvements  in  ship-building  ceased  twenty 
years  ago,  and  that  we  have  been  going  down  hill  ever  since  that  time,  and  that  our 
ships  now  are  very  much  worse  than  they  were  twenty  years  ago,  said :  "  I  saw  prepara- 
tions for  stanchions  for  hammock  nettings ;"  and  then  I  began  to  suppose  that  it  was 
intended  to  get  Mr.  Green  to  say  that  hammock  nettings  and  the  stanchions  for  ham- 
mock nettings  are  never  used  except  in  a  ship  of  war,  and  therefore  here  was  a  prepara- 
tion for  a  ship  of  war ;  but  Mr.  Green  said  nothing  of  the  kind ;  he  said  stanchions  for 
hammock  nettings  may  have  been  originally  wanted  to  prevent  the  shot  coming  into 
the  ship,  but  merchants  have  adopted  them ;  they  are  required  for  purposes  of  cleanli- 
ness, for  hanging  out  the  linen,  and  so  on,  to  be  aired  and  ventilated ;  and  although 
he  said  that  they  were  not  used  universally  in  the  merchant  service,  he  said :  "  There 
are  many  occasions  in  the  merchant  service  of  their  being  so  used."  Therefore  that 
will  be  sufficient  to  dispose  of  the  case  as  I  understand  it.  The  case  of  the  Crown  has 
hardly  been  launched,  to  use  a  phrase  which  is  somewhat  analogous  to  what  we  are 
speaking  of;  the  Crown  have  not  launched  the  case  as  to  any  furnishing,  fitting,  and 
equipping  of  the  ship ;  they  have  brought  us  to  consider  what  the  build  of  the  ship  as 
a  hull  is,  and  there  they  have  left  the  case.  I  say  that  the  evidence  upon  that  point, 
even  as  to  the  build  of  the  hull,  amounts  to  this  and  this  only ;  not  that  the  ship  is  a 
ship  of  war,  or  that  Captain  Inglefield  is  prepared  to  say  that  she  was  fitted  out  and 
ready  to  cruise  and  to  commit  hostilities,  but  that  she  could  be  converted  like  the  ves- 
sels in  the  cases  I  have  read  to  you,  as  indeed  might  every  ship  in  the  kingdom  be  con- 
verted or  be  changed,  with  more  or  less  advantage,  some  more  easily  and  some  less 
easily,  some  at  more  outlay  and  some  at  less  outlay;  this  ship,  like  all  others,  might  be 
changed  into  a  ship  of  war,  or  be  furnished  or  equipped  as  a  ship  of  war  at  that  time; 
that,  I  say,  is  not  only  not  proved  by  the  witnesses,  but  the  witnesses  have  proved  th« 
very  contrary,  and.  put  an  end  to  it. 

Now,  gentlemen,  I  say,  that  that  disposes  of  the  first  question  you  had  to  consider  on 
the  evidence;  there  are  no  other  witnesses  upon  that  point.  You  wUl  judge  for  your- 
selves upon  the  testimony  of  those  two  gentlemen  how  the  matter  stands;  that  ques- 
tion alone,  I  say,  is  suificient  to  decide  that  the  accusation  which  has  been  brought  by 
the  Crown  in  this  case  is  such  as  I  present  to  you. 

Now,  gentlemen,  I  come  to  the  second  point  of  the  case,  to  which  I  ask  your  very 
particular  attention,  because  that  is  a  point  which  goes  not  merely  to  the  merits  of  the 
case,  but  to  cases  which  may  arise  to-morrow,  or  the  next  time,  at  every  time  and  every 
moment  of  the  year  in  this  country.  I  mean  the  question  of  the  state  of  the  evidence 
in  this  case  as  to  any  intention  on  the  part  of  any  person  with  regard  to  this  ship,  that 
she  should  be  employed  by  the  confederate  government  to  cruise  and  to  commit  hostili- 
ties against  the  federal  States.  Now,  in  the  first  place,  I  must  remind  you  of  the  wit- 
nesses who  are  the  witnesses  on  this  part  of  the  case,  and  their  character,  and  the 
maimer  in  which  they  come  forward  to  give  their  evidence.  I  find,  gentlemen,  upon 
this  part  of  the  case  we  have  got  these  witnesses  on  the  part  of  the  Crown  and'  these 
only ;  we  have  five  discharged  workmen ;  we  have  got  one  crimp,  and  we  have  got  two 
infoKmers  or  .spies.  Now,  that  is  a  very  handsome  and  presentable  array  of  witnesses 
to  prove  a  Crown  case — five  discharged  workmen,  one  crimp,  item  two  informers  or 
spies— and  they  are  the  persons  who  are  to  prove  an  intention  on  the  part  of  respectable 
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meroliaiits  to  commit  an  illegal  act.  Before  I  proceed  to  consider  the  evidence,  I  want 
you  to  consider  for  a  few  moments,  first  of  all,  the  probability  of  the  case  withont  the 
assistance  of  these  bright  luminaries  in  the  world  of  evidence.  In  the  first  place,  do 
you  think  that  such  of  the  facts  of  this  case  as  are  proved  beyond  all  doubt  are  such  as 
to  lead  to  a  supposition  beforehand  that  anything  illegal  was  intended  ? 

Let  me  remind  you  of  what  has  been  done  about  the  building  of  this  ship.  Wns 
anything  secret  or  concealed  carried  on  about  her  ?  In  the  first  place,  where  was  she 
when  she  was  built  ?  She  was  in  an  open  building  yard  in  Liverpool — open  in  this 
sense,  I  agree,  that  there  was  a  gate,  as  most  ship-building  yards  must  have,  and  a 
porter  at  the  gate.  The  porter  was  called  here.  What  did  he  say?  "Had  persons 
written  passes  or  orders  to  come  in  ? — Nothing  of  the  kind  ;  any  one  came  in  who 
could  give  any  excuse  for  coming  in ;  they  did  not  even  give  their  names.  All  I  had 
to  do  was  to  let  them  in."  And  take  notice  that  the  gate  was  not  a  gate  to  be  pro- 
miscuously open,  but  there  was  no  pass,  no  voucher  of  any  kind  required ;  he  men- 
tioned that  there  were  some  who  did  and  some  did  not  give  their  names ;  he  had  noth- 
ing to  say  for  them ;  he  was  not  asked,  and  could  not  venture  to  say  that  there  was 
any  kind  of  concealment  or  secrecy  practiced  with  regard  to  the  persons  who  come 
into  the  yard ;  they  might  come  in  and  did  come  in  as  spies,  and  see  what  they  could 
see ;  there  was  no  kind  of  concealment.  Now  what  is  there  about  the  ship  when  she 
left  the  yard  f  She  is  put  into  one  of  the  public  docks  at  Liverpool,  the  Toxteth  Dock, 
under  the  care  and  superintendence  of  that  eminent  board  who  rule  all  the  docks  at 
Liverpool.  The  public  may  go  in  and  watch  all  the  work  done  upon  her,  and  what 
was  going  on  on  board,  as  it  seemed  good  to  them,  and  come  in  and  out  and  see  all 
that  is  done,  without  any  attempt  at  prevention  on  the  part  of  those  who  are  repre- 
sented now  by  the  Crown  to  have  been  all  the  time  intending  to  commit  some  illegal 
act.  Now  about  the  works  of  Messrs.  Fawcett,  Preston  and  Company,  where  the  engines 
were  l)eing  prepared.  Was  there  any  concealment  there  ?  You  will  remember  what  a  wit- 
ness said  upon  that.  He  said  that  there  were  a  great  many  people  coming  in  and  out, 
and  he  did  not  know  who  came  in  and  who  went  out  when  the  works  were  going  on ; 
they  were  seen  freely.  There  is  not  one  of  those  discharged  workmen  who  came  here 
to  make  out  the  case  of  the  Crown  who  says  there  was  the  least  attempt  ever  to  pre- 
vent us  or  auybody  else  from  seeing  the  work  that  was  going  on,  or  judging,  as  far  as 
we  were  able  to  judge,  of  the  meaning  and  intent  of  anything  that  was  going  on 
there. 

Now,  gentlemen,  can  you  believe  it  possible  that  manufacturers,  if  you  could  sup- 
pose that  they  had  an  object  or  an  intent  to  break  the  laws  of  the  country  in  this 
respect — I  say,  is  it  possible  to  suppose  that  they  could  have  carried  on  this  work  in  the 
open  light  of  day,  where  it  was  accessible  to  any  one  who  chose  to  look  at  it,  if  they 
thought  all  the  while  they  were  doing  something  contrary  to  the  law,  and  which, 
therefore,  ought  to  be  kept  secret  ? 

Now  with  regard  to  Mr.  Miller,  the  ship-builder,  about  whom  I  shall  Wave  something 
to  say  presently.  With  regard  to  Messrs.  Fawcett,  Preston  and  Company,  is  it  suggested, 
from  beginning  to  end,  that  they  were  persons  who  hadsympathies  with  onebelligerent  or 
the  other,  with  the  northern  or  the  southern  States  ?  That  they  had  any  motive  to  go 
out  of  their  way  to  incur  risk  and  to  subject  themselves  to  a  charge  of  misdemeanor,  ,, 
or  any  charge  of  any  other  kind  ?  That  they  had  any  motives  or  sympathy  in  the 
case,  or  that  they  had  any  desire  from  first  to  last,  except  to  carry  on  the  trade  in 
which  they  are  engaged,  and  to  do  that  which,  as  honest  citizens,  they  ought  to  do  in 
obedience  to  the  lawsl.  There  is  no  suggestion  of  the  kind  with  regard  to  them. 

You  have  heard,  gentlemen,  a  great  deal  about  the  Alabama  in  this  case.  You  have 
heard  the  time  when  she  left  Liverpool ;  you  have  heard,  more  or  less,  of  what  has 
been  done  by  her  since,  and  the  great  discussions  which  have  arisen  about  the  legality 
or  illegality  of  her  proceedings  in  this  country,  which  I  say  again  we  have  not  to  try 
here  and  know  nothing  about.  I  appeal  to  those  facts  for  my  purpose.  It  was  per- 
fectly well  known  in  Liverpool;  it  was  perfectly  well  known  before  this  ship,  the  Alex- 
andra, was  built,  that  the  United  States  government  were  on  the  alert ;  that  they 
were  alleging  that  they  had  a  right  to  prevent,  and  would  endeavor  to  prevent,  any  infrac- 
tion of  the  law  which,  by  spies  or  otherwise,  they  could  discover  to  have  taken  place. 
But  after  that,  knowing  perfectly  well  what  the  temper  of  the  representatives  of  the 
United  States  in  this  country  was,  and  what  the  intention  was  which  they  had  with 
regard  to  doing  everything  they  could  to  stop  anything  which  they  could  make  out  to  be 
an  illegal  act  in  this  country;  in  the  face  of  all  that,  this  work  was  conducted  in  the 
open  light  of  day,  as  I  have  described,  and  without  any  kind  of  secrecy  or  obstruction 
to  inspection.  Those  are  only  circumstances  which  you  will  bear  in  mind,  and  they 
are  not  conclusive  in  the  case ;  but  they  are  circumstancesnot  unworthy  to  be  regarded 
when  we  approach  the  consideration  of  the  evidence  tendered  on  the  part  of  the  Crown. 

Now  I  come  to  the  next  point  upon  this  evidence,  which  is  this :  We  are  surely 
entitled  here(andIcannot  help  thinking  that  my  lord  will  agreeinwhatlam  going  now 
to  lay  before  you)  to  hear  on  behalf  of  the  Crown,  at  all  events,  who,  out  of  all  the  per- 
sons you  have  named,  that  you,  the  Crown,  say  did  the  illegal  act  which  led  to  the 
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forfeiture  of  this  vessel.  Surely  it  is  only  fair  that  we  should  know  who  it  is.  Now  I 
take  them  all.  I  take  all  the  names  which  you  have  heard  mentioned.  I  am  sure  you 
will  agree  with  me  that  a  more  candid  and  straightforward  way  of  dealing.with  a  case 
cannot  he  imagined  than  that  in  which  I  am  going  to  deal  with  it,  hecause  I  am  satis- 
lied- the  more  it  is  investigated  the  more  utterly  hopeless  the  case  of  the  Crown  wiU 
be  felt  to  he.  I  will  probe  and  search  the  case  in  respect  to  every  one  of  the  persons 
who  have  been  mentioned,  for  the  purpose  of  blowing  the  case  of  the  Crown  out  of 
court.  Now  there  are  only  three  classes  of  persons  who  can  by  any  possibility  be  sug- 
gested to  have  done  any  act  which  could  lead  to  the  forfeiture  of  the  vessel  in  this 
case.  Those  three  classes  are  these:  The  first  is  Mr.  Miller,  the  builder.  I  will  take 
his  case  separately  from  the  others.  The  second  class  is  that  of  my  clients,  Messrs.  Fawcett, 
Preston  and  Company ;  and  the  third  is  a  class  of  persons  whom  I  will  take  together, 
because  the  Crown  takes  them  together,  Messrs.  Fraser,  Trenholm  and  Company,  Cap- 
tain Tessier,  and  Captain  BnUooh,  those  who  are  said  to  be  the  agents  or  the  financiers  (I 
do  not  know  what  they  are  to  be  called)  of  the  confederate  government. 

Now  here  a  question  arises  which  my  lord  was  kind  enough  to  suggest  early  in  the 
case,  because  his  lordship  at  once  apprehended  that  it  would  become  a  point  of  great 
importance  to  be  considered  in  the  case.  What  is  the  position  of  Mr.  Miller,  and  how 
far  was  it  competent  for  Mr.  Miller  in  this  case  to  do  any  act  or  to  make  any  statement 
which  could  in  any  way  interfere  with  the  ship  or  lead  to  the  forfeiture  of  the  ship  ? 
Who  was  Mr.  Miller  ?  Now  on  that  part  of  the  evidence  which  had  been  given  very  early 
in  the  case,  I  think  it  was  an  observation  that  fell  from  my  lord  that  it  must  be  as- 
sumed that  Mr.  Miller  was  building  the  ship  as  he  was  building  other  ships  in  the  yaid ; 
he  was  a  builder  building  ships  by  order.  He  was  an  agent  for  others  to  construct  the 
ship  according  to  the  orders  he  had  received.  There  was  no  kind  of  evidence  which 
could  lead  you  to  imagine  that  he  was  building  the  ship  on  his  own  account,  or  as  the 
person  entitled  to  control  the  destination  of  the  ship.  But  the  case  became  clear  as  the 
case  proceeded,  because  when  the  crimp  came  forward,  on  whose  proceedings  in  other 
respects  I  shall  have  something  to  say  to  yon  presently,  among  the  various  species  of 
gossip  which  he  had  to  retail  to  us  he  said  that  he  had  heard  on  one  occasion  Captain 
Tessier  say  to  Mr.  Miller  that  he  thought  it  would  be  an  improvement  if  the  hatches 
were  raised  two  or  three  inches.  Now  what  said  Mr.  Miller?  "No,  I  am  building  the 
ship  on  contract,  and  according  to  my  contract.  I  am  not  going  to  do  anything  of  the 
kind."  So  that  that  at  once  became  proved  to  demonstration  which  otherwise  yon 
would  have  assumed,  namely,  that  Mr.  MiUer  was  a  mere  builder,  building  the  ship, 
just  as  a  coachmaker  in  Long  Acre  might  have  built  a  carriage  for  yourselves  accord- 
ing to  your  contract. 

Now  you  will  remember  what  was  the  reply  of  Mr.  Miller.  With  regard  to  the  aet 
of  Parliament,  the  act  of  Parliament  says,  no  doubt,  "  If  any  person  within  any  part 
of  the  United  Kingdom,  or  in  any  part  of  his  Majesty's  dominions  beyond  the  seas,  shall, 
without  the  leave  and  license  of  his  Majesty  for  that  purpose  first  had  and  obtained 
as  aforesaid,  equip,  furnish,  fit  out,  or  arm"  any  ship  or  vessel  with  intent  to  cruise  or 
commit  hostilities,  so  and  so  shall  happen ;  he  shall  be  guilty  of  a  misdemeanor,  and 
there  shall  be  forfeiture  of  the  ship.  But  what  does  "  any  person"  mean  ?  (I  speak  sub- 
ject to  the  correction  of  my  lord.)  It  seems  to  me  that  is  a  matter  that  we  can  put  be- 
yond all  possibility  of  doubt.  Does  it  mean  any  person  out  of  the  street,  for  instance, 
in  the  first  place  ?  Does  it  mean,  if  there  is  a  ship  in  the  process  of  construction,  if  any 
trespasser  comes  in,  or  if  any  stranger  comes  in,  or  if  any  one  who  has  nothing  to  do 
with  the  ship  comes  in  by  night,  with  the  design  of  putting  upon  her  some  warlike 
equipment,  with  the  design  on  his  part  that  if  he  can  accomplish  it  the  ship  shall  be 
used  for  a  particular  purpose,  is  that  within  the  meaning  of  the  act,  which  says,  "If 
any  person  within  any  part  of  the  United  Kingdom,  or  any  part  of  his  Majesty's  domin- 
ions beyond  the  seas,  shall,  without  leave  and  license  of  his  Majesty  for  that  purpose 
first  had  and  obtained  as  aforesaid,  furnish,  equip,  fit  out,  or  arm,  or  endeavor  to  equip, 
furnish,  fit  out,  and  arm,"  any  ship  or  vessel  with  intent  to  cruise  or  commit  hostili- 
ties? Why,  our  own  common  sense  recoils  at  the  notion,  and  we  at  once  say  it  is  ab- 
surd; the  act  moans  nothing  of  the  sort. 

•  Now,  gentlemen,  if  it  does  not  mean  that,  what  is  the  consequence  ?  The  consequence 
is  this:  the  "any  person"  here  spoken  of  must  be  a  person  who  has  got  a  right  to  con- 
trol the  destination  of  the  ship;  a  person  who  has  got  a  right  to  control  the  construc- 
tion of  tlfe  ship ;  a  person  who  has  got  a  right  to  say  in  what  shape  or  build  the  ship 
shall  be  built,  and  for  what  she  shall  be  used ;  and  he  is  the  person,  and  I  say  he  is  the 
only  person,  who  can  form  in  his  mind  any  intention,  within  the  meaning  of  the  act  of 
Parliament,  that  the  ship  shall  be  used  or  shall  not  be  used  in  a  particular  manner. 
Now,  was  Mr.  Miller  capable  of  forming  an  intention,  within  the  meaning  of  the  act 
of  Parliament,  as  to  how  the  ship  was  to  be  used?  What  would  you  think  if  any  one 
of  you  were  to  order  a  carriage  to  be  made  by  your  directions  by  a  coachmaker  in 
Long  Acre,  assuming  that  this  could  happen :  that  you  heard  he  had  been  saying,  "I 
am  bnilding  that  carriage,  and  that  carriage  is  to  be  used  for  a  particular  purpose  and 
for  an  illegal  purpose,"  and  you  were  told  that  that  carriage  had  been  seized,  your 
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carriage  building  for  you,  building  according  to  your  order,  you  having  the  control  of 
rS,  you  and  you  only  having  the  right  to  say  vrhat  the  carriage  should  be  used  for ; 
that  that  carriage  and  what  it  -was  to  be  used  for  was  going  to  be  judged,  not  by  what 
you  ordered,  but  what  the  coachmaker  chose  to  say  to  some  other  person  ?  The  thing 
is  too  absurd,  and  one  only  wonders  how  the  Crown  could  struggle,  as  they  have 
struggled  here,  to  bring  in  as  evidence  what  Mr.  Miller  may  or  may  not  have  chosen 
to  say  upon  the  matter. 

Therefore  we  have,  gentlemen,  beyond  aU  doubt,  this :  that,  with  regard  to  Mr.  Mil- 
ler, it  is  now  proved  to  demonstration  that  he  was  simply  the  builder  of  the  ship,  build- 
ing it  on  contract,  and  bound  to  obey  orders ;  that  he  was  a  person  incapable,  within 
the  meaning  of  the  act,  of  forming  any  intent,  and  therefore  we  have  not  the  question 
to  try  now  what  his  intent  was ;  we  get  rid  of  that  intent.  He  could  have  had  no 
intent.  He  could  not  control  the  destination  of  the  ship,  and  therefore  we  need  not 
trouble  ourselves  about  trying  that  part  of  the  question.  You  see  what  he  says  stands 
just  on  the  same  footing  as  if  one  of  Mr.  MiUer's  workmen  had  said  anything ;  because 
if  you  are  to  try  in  the  case  of  Mr.  MiUer,  who  has  got  to  build  the  ship  according  to 
contract,  and  has  only  got  to  build  the  ship,  and  not  to  control  it,  what  his  private 
views,  thoughts,  and  imaginings  were  upon  the  point,  you  might  just  as  well  try  what 
the  private  views  and  thoughts  and  imaginings  of  one  of  his  workmen  were.  What 
more  has  Mr.  Miller  to  say  to  the  matter  than  the  private  view  of  one  of  his  own  work- 
men who  may  have  been  engaged  upon  the  ship,  who  may  have  planed  the  boards,  or 
riveted  the  joints,  or  done  some  work  to  some  part  of  the  machinery  ?  AVhen  we  con- 
sider the  act,  we  get  a  clear  and  certain  view  of  what  the  act  may  mean.  It  is  important 
to  see  what  a  man  who  had  the  control  over  the  ship  intended  to  do  with  her,  but  it  is 
unimportant  to  see  what  a  mere  agent  and  builder,  like  Mr.  Miller,  intended  to  do  with 
her.  You  will  see  how  that  completely  annihilates  the  evidence  of  the  crimp  Da  Costa. 
At  the  same  time  I  cannot  help  pausing  to  remind  you  of  the  kind  of  evidence  that  Da 
Costa  gave.  He  came  forward,  and  what  did  he  tell  us  he  was  ?  He  said  he  was  a 
shipping  agent  and  a  steamboat  owner ;  that  is  his  own  account,  in  the  first  instance, 
of  his  character.  I  am  sorry  to  destroy  that  illusion,  but  it  turns  out  in  cross-examina- 
tion that  he  is  a  crimp  and  a  partner  in  a  tug.  He  says  he  is  a  shipping  agent  and  a 
steamboat  owner.  How  easily  great  titles  may  descend  to  something  smaller.  He  is  a 
crimp  and  a  partner  in  a  tug.  He  is  brought  forward  by  the  Crown — I  beg  pardon, 
not  by  the  Crown;  he  is  one  of  the  witnesses  of  Mr.  Dudley,  the  Liverpool  consul,  and 
of  Messrs.  Duncan,  Squarey  and  Company ;  he  is  in  communication  with  them ;  it  is  to 
them  that  he  reported  the  evidence  he  thought  he  could  give,  and  they  are  the  persons 
who  sent  him  on  to  the  very  respectable  and  excellent  gentleman  whom  we  have  the 
pleasure  of  seeing  here,  Mr.  Hamel.  He  is  not  Mr.  Hamel's  witness,  I  beg  to  say  on  the 
part  of  Mr.  Hamel ;  he  is  the  witness  of  the  American  consul,  Mr.  Dudley,  and  of  Messrs. 
Duncan,  Squarey  and  Company.  My  learned  friends  for  the  Crown  could  not  moderate 
him;  he  had  one  thing  to  say,  and  he  was  always  saying  it;  and  whatever  he  was 
asked,  it  always  came  out,  "There  is  a  gunboat."  "There  is  a  gunboat;"  that  is  what 
he  came  to  tell,  and  he  would  say  nothing  else — "  the  Phantom  and  the  gunboat ;  all  I 
know  is,  there  was  a  gunboat."  That  is  what  he  came  here  to  say,  and  he  brought  it 
into  every  answer  he  gave ;  he  would  give  no  answer  without  mixing  up  with  it  that 
which  he  thought  he  was  brought  here  to  prove. 

Now,  gentlemen,  one  cannot  forget  that  it  was  opened  by  my  learned  friend  on  beh  alf 
of  the  Crown  himself  that  there  were  admissions  made  by  Mr.  Miller,  not  only  to  Da 
Costa,  but  to  a  person  of  the  name  of  Acton ;  and  you  will  remember  that  the  first 
struggle  we  had  about  letting  in  what  Mr.  Miller  said  at  all  was  with  regard  to  a 
person  of  the  name  of  Acton,  and  iiltimately  Acton  was  recalled  to  say  whether  Mr. 
Miller  had  not  said  to  him  something  like  what  he  said  to  Da  Costa.  You  remember 
what  Acton  said,  "  Did  Mr.  Miller  say  to  you,  who  were  constantly  in  the  yard,  and 
listening  to  what  was  said  and  done,  anything  about  the  character  and  destination  of 
this  boat  ?"  He  said,  "  No,  he  did  not ;  he  always  called  it  the  boat ;  I  never  heard  him 
call  it  anything  else."  Mr.  Da  Costa  is  the  privileged  man.  How  it  happened  I  can 
hardly  imagine ;  he  is  the  privileged  man,  not  connected  with  the  yard,  for  he  was  not 
connected  with  the  yard ;  he  was  there  for  no  purpose  on  earth  but  to  see  that  his  little 
tug-boat  was  built  in  which  he  was  a  partner ;  and  he  is  the  person  to  whom  it  is  sup- 
posed that  Mr.  Miller  divulged  this  great  state  secret,  if  it  were  a  matter  of  conse- 
quence whether  Mr.  MiUer  md  or  did  not ;  the  crimp  is  the  person  to  whom  Mr.  Miller 
divulged  the  secret  about  the  ship,  with  which  he  had  nothing  to  do,  and  which  he  did 
not  profess  to  be  interfering  with  in  any  way.  It  is  improbable  enough,  and  it  is  not 
unworthy  of  your  consideration  whether  Da  Costa  is  worthy  of  credit  or  not.  I  put  it 
upon  this  ground:  it  has  been  ruled— and  I  am  very  glad  of  the  ruling,  because  we 
have  got  to  the  bottom  of  it— it  has  been  ruled  that  Da  Costa  might  tell  us  what  Mr. 
Miller  said  to  him ;  but  I  pray  you  to  remember  the  clear,  and  accurate,  and  broad, 
and,  if  I  may  say  so,  distinct  ground  upon  which  my  lord  put  the  admission  of  Da 
Costa's  evidence.  It  was  this  :  My  lord  said,  I  do  not  mean  that  I  am  going  to  admit 
the  evidence  of  Da  Costa  to  bo  'jsed  against  the  three  persons ;  but  he  said.  The  attor- 
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ney  general  alleges  that  one  of  the  questions  to  he  tried  in  this  case  is,  whether  there 
was  on  the  part  of  Mr.  Miller  some  act  done,  or  some  intent  entertained,  which  inured 
to  or  led  to  the  forfeiture  of  the  vessel.  Upon  this  point  I  do  not  exclude  the  evidence 
of  what  Mr.  MiUer  said,  but  the  moment  we  come  to  the  question,  which  my  lord  dis- 
tinctly said  was  to  he  afterward  considered,  and  was  one  upon  which  he  certainly  had 
not  at  all  made  up  his  mind — hut  the  moment  we  come  to  consider  whether  Mr.  Miller 
could,  whether  he  had  the  power  hy  any  expression,  however  strongly  marked,  to  affect 
in  any  way  the  destinies  of  the  ship  or  the  right  to  the  ship,  the  moment  we  come  to 
consider  that,  we  iind  that  Mr.  Miller,  the  builder,  had  no  power  of  interference,  and 
was  not  the  person  intended  by  the  act.  He  having  no  power  to  use  the  ship  in  any 
way,  any  statement  such  as  Da  Costa  represented  him  to  have  made  would  be  utterly 
irrelevant  and  immaterial  upon  that  point. 

Now,  gentlemen,  I  put  aside,  therefore,  Mr.  Miller,  the  first  of  the  three  classes  of 
persons  whose  acts  were,  I  said,  to  be  considered  as  acts  inuring  or  leading  to  the  for- 
feiture of  tlie  ship.  I  now  come  to  the  second  class,  namely,  my  clients,  Messrs.  Faw- 
cett,  Preston  and  Company.  What  was  the  case  opened  by  the  attorney  general  ?  Yon 
remember  what  the  attorney  general  said.  He  said  :  "  I  will  show  you  that  Messrs. 
Fawcett,  Preston  and  Company  were  interfering  about  the  building  of  the  ship,  that 
some  of  their  partners  were  giving  directions,  and  that  they  were  making  the  machinery 
for  the  ship  ;"  that  is  to  say,  machinery  to  work  her  as  a  screw  propeller.  "  But,"  said 
the  attorney  general,  "  that  is  not  all."  And  of  course  if  that  had  been  all,  that  would 
have  been  nothing.  But  he  said,  "  I  will  go  on  to  show  you  that  at  the  very  time 
that  Messrs.  Fawcett,  Preston  and  Company  were  making  guns  for  the  ship,  and  that," 
said  he,  "  of  course  stamps  the  character  of  the  transaction,  and  shows  that  they  were 
connected  with  the  equipment  of  the  ship  for  a  warlike  purpose." 

Now,  we  have  had  the  evidence  on  that  point,  and  you  know  that  the  whole  case  as 
to  the  guns  for  the  ship  has  been  a  miserable  failure.  You  have  had  a  witness  who 
comes  forward  and  says,  Messrs.  Fawcett,  Preston  and  Company  were  making  guns 
by  the  hundred,  and  boring  them  every  day,  and  they  were  making  gun-carriages  at 
the  same  time  ;  as  the  witnesses  say  that  the  machinery  was  being  made  for  the  Alex- 
andra, machinery  was  also  being  made  for  the  Phantom,  and  machinery  was  also  being 
made  for  various  other  vessels  at  the  same  time ;  guns  were  being  made ;  there  was  a 
large  gun  being  made,  and  there  were  small  guns  being  made,  and  there  were  gun-car- 
riages. An  attempt  was  made  to  identify  these  guns  in  any  way  with  the  Alexandra^ 
but  the  attempt  was  a  perfect  failure.  No  person  could  suggest  that  there  was  any 
single  particle  of  evidence  which  could  identify  the  one  with  the  other,  except  the  evi- 
dence that,  as  they  were  making  scores  of  other  guns,  so  they  were  making  three  guns 
in  particular  at  the  same  time.  But  it  did  not  stop  there,  though  it  would  have  been 
bad  enough,  but  I  listened  with  some  amazement  when  I  heard  the  Crown  go  on  to  ask 
some  witnesses  what  had  become  of  the  three  guns,  which  I  understood  were  to  be 
made  out  to  be  the  guns  of  the  Alexandra.  What  is  the  last  we  have  heard  of  those 
three  guns  ?  Why,  that  they  went  to  the  London  and  Northwestern  railway.  The 
Alexandra  lying  in  the  Toxteth  dock  at  Liverpool ,  the  three  guns  went  to  the  London 
and  Northwestern,  directed  to  London  to  a  gentleman  named  Captain  Blakely,  I  think. 
What  has  that  to  do  with  the  Alexandra  ?  The  Crown  go  out  of  their  way  to  prove 
that  the  three  pet  guns  upon  which  they  have  fixed  their  affections  were  carried  from 
the  only  place  where  they  could  have  been  of  the  least  importance  as  appurtenant  to 
and  to  be  brought  on  board  of  the  Alexandra,  and  taken  to  London.  That  was  the 
last  sight  we  had  of  them.  I  do  not  know  whether  Captain  Blakely  has  got  them,  or 
what  has  become  of  them.  I  must  leave  my  learned  friend,  the  attorney  general,  to 
describe  that  to  you.  Beyond  that,  is  there  a  scrap  or  a  particle  of  evidence  on  the 
point  from  any  one  of  the  discharged  workmen,  a  spy  or  a  crimp,  or  any  one  else,  to 
show  that  Messrs.  Fawcett,  Preston  and  Company  were  interfering  with  the  ship,  ex- 
cept in  the  most  legitimate  manner,  that  they  were  preparing  the  ship  for  the  screw 
propeller,  and  that  they  were  doing  the  same  for  the  Phantom,  a  perfectly  harmless 
boat  which  was  lying  beside  her;  that  they  were  employing  their  men  to  do  that  ?  Are 
Messrs.  Fawcett,  Preston  and  Company  brought  into  connection  in  any  way  with  any- 
thing concerning  the  Confederate  States,  except  this,  that  Captain  Tessier,  who  is  said 
(whether  that  is  true  or  not)  to  be  an  agent  of  the  Confederate  States,  is  employed  ia 
the  building  of  the  Phantom,  and  is,  therefore,  brought  into  connection  with  Messrs. 
Fawcett,  Preston  and  Company,  being  himself  at  the  yard,  superintending  the  ship  of 
which  he  takes  possession,  which  he  takes  away,  and  with  which  he  sails  off  in  a  per- 
fectly harmless  way  out  of  the  country  ? 

Those  gentlemen  are  the  second  of  the  three  classes  of  persons  who  can  by  any  pos- 
sibility have  had  any  interference  in  the  direction  of  this  vessel.  Now  I  come  to  the 
third  class,  a  larger  class,  and  who  are  described  as  being  the  persons  who  are  agents 
in  this  country  of  the  confederate  government — I  mean  Messrs.  Fraser,  Trenholni  and 
Company,  Captain  Tessier,  and  Captain  Bulloch,  and  I  wiU  add  Mr.  Hamilton  Lf  you 
like,  though  I  do  not  believe  that  his  name  is  in  the  information.  I  will  take  them 
altogether,  and  consider  what  there  is  about  them  all.    First,  what  we  must  see  is 
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this— is  there  any  pretence  for  saying  that  any  one  of  those  persons  had,  or  ever  as- 
sumed, any  direction  or  control  over  the  Alexandra  ?  That  is  the  question  -which  you 
have  to  try,  and  upon  that  point  I  pledge  myself  to  prove  my  case  to  you  as  clearly  as 
a  case  -vvas  ever  proved  or  disproved  in  this  or  any  other  court. 

First,  what  was  Da  Costa's  evidence  upon  this  point  ?  What  was  the  amount  of  in- 
formation he  gave  us  ?  It  comes  to  this,  he  said :  the  Phantom  and  the  Alexandra 
were  lying  together  in  the  dock  ;  there  were  workmen  working  on  both ;  the  Phantom 
was  being  built  for  Captain  Tessier,  and  through  him  for  Messrs.  Fraser,  Trenholm  and 
Company.  I  do  not  care  about  that.  The  Phantom  is  a  vessel  which  nobody  has 
thrown  th6  least  accusation  against.  There  were  workmen  of  Messrs.  Fawoett,  Pres- 
ton and  Company  working  there,  and  Mr.  Welsman,  a  partner  of  Messrs.  Fraser,  Tren- 
holm and  Company,  on  one  occasion  he  saw  present  in  the  yard,  and  he  heard  Mr. 
Welsman  make  this  most  remarkable  statement — there  was  a  workman  at  work,  the 
two  ships  lying  together,  the  two  being  put  in  operation  at  the  same  time — he  heard  Mr. 
Welsman  tell  a  workman  to  "knock  off;"  that  is  the  amount  of  evidence  which  he 
has  to  give  to  connect  Mr.  Welsman  with  the  control  and  direction  of  the  Alexandra. 

Now  I  will  give  yon,  from  their  own  mouths,  the  evidence  of  the  five  discharged 
workmen  upon  this  point,  and  really  the  point  which  I  want  you  to  be  good  enough 
to  consider  is,  what  did  those  persons,  who  come  forward  here  in  the  way  in  which  we 
must  suppose  persons  to  come  forward  to  do  their  best  to  make  out  a  case,  if  they  can 
make  it  out ;  what  did  they  tell  us  with  regard  to  anything  on  the  part  of  Messrs.  Fra- 
ser, Trenholm  and  Company,  and  Mr.  Bulloch,  or  Mr.  Hamilton,  with  respect  to  the 
destination  of  the  Alexandra?  The  first  who  comes  is  Action;  Action,  you  remember, 
is  the  person  who  stood  at  the  gate  of  the  building  yard  of  Mr.  Miller,  wJdo  said  he  was 
in  the  habit,  at  meal  tiuies,  of  going  round  the  ships  and  looking  about  them  ;  he  was 
not  engaged  himself  in  the  construction  of  the  ships,  but  he  was  a  watchman  at  the 
gate  ;  he  was  in  the  habit  of  going  round  and  taking  a  look  at  the  vessels.  What  did 
he  tell  ns  of  the  vessels,  he  being  called  to  make  out  the  case  that  Mr.  Bulloch,  or  Cap- 
tain Tessier,  or  Mr.  Hamilton  were  interfering  about  theAlexandra  ?  He  said  "  I  have 
seen  Mr.  Hamilton  in  Mr.  Miller's  yard  while  the  Alexandra  was  being  built,  once  or 
twice  a  week.  He  took  a  little  notice  of  the  Alexandra.  Mr.  Bulloch,  I  believe,  came 
with  him ;  they  looked  at  her  together  more  than  once."  They  looked  at  her.  He  was 
a  watchman  at  the  gate,  and  the  utmost  that  he  can  tell  us  is,  that  these  two  men  came 
into  the  yard,  and  were  actually  detected  looking  at  the  Alexandra  !  Gentlemen,  it  is 
a  frightful  state  of  things ;  they  looked  at  her !  They  did  nothing ;  they  gave  no  or- 
ders that  I  am  aware  of. 
Lord  Chief  Baeon.  It  is  more  than  that ;  they  did  nothing  but  look  at  her. 
SiE  Hugh  Cairns.  Exactly.  He  says,  "They  gave  no  orders  that  I  am  aware  of.  I 
have  heard  Mr.  Hamilton  speak  to  Mr.  Miller  once  as  to  the  Alexandra,  and  I  heard  Mr. 
Bulloch  speak  to  Mr.  Miller.    I  let  them  in  through  the  yard  gate." 

Lord  Chief  Bakon.  "  I  have  heard  Mr.  Bulloch  speak  to  Mr.  Miller  on  the  subject  of 
theAlexandra." 

Sir  Hugh  Cairns.  Yes,  on  the  subject  of  the  Alexandra.  I  assume  that  that  would 
be  what  he  meant,  "  I  have  heard  Mr.  Hamilton  speak  to  Mr.  Miller  once  on  the  sub- 
ject of  the  Alexandra,  and  I  have  heard  Mr.  Bulloch  speak  to  Mr.  Miller  also  on  the 
same  subject.  I  let  them  in  through  the  yard  gate ;  they  had  no  orders ;  they  came  in 
like  other  people;  they  had  no  particular  order.  I  did  not  see  Mr.  Mann"  (that  is  a 
partner  in  Messrs.  Fawcett,  Preston  and  Company's  house)  "  go  with  Mr.  Bulloch  or 
with  Mr.  Hamilton."  Then,  on  cross-examination,  he  said,  "  I  stood  at  the  gate ;  I  had 
nothing  to  do  with  the  building."  Then,  when  he  is  asked  as  to  Mr.  Bulloch,  he  said, 
"  I  do  not  know  that  it  was  Mr.  Bulloch  at  all."  He  said,  "  I  know  Mr.  Hamilton ;  I  let 
him  in.  I  cannot  say  if  Mr.  Bulloch  was  ever  so  called  in  my  hearing.  People  some- 
times gave  their  names  at  the  gate;  Mr.  Bulloch  never  did,"  The  person  he  speaks  of- 
was  a  little  man  with  dark  whiskers  and  beard.  He  never  heard  any  more';  he  never 
heard  anybody  attempt  to  identify  him,  to  say  that  Mr.  Bulloch  was  the  person  with 
dark  whiskers  and  beard.  It  turns  out  that  this  man  had  taken  into  his  head  that  a 
particular  person  was  Mr.  Bulloch,  and  that  those  two  persons  whom  he  mentions,  Mr. 
Bulloch  and  Mr.  Hamilton,  were  in  the  yard  looking  at  theAlexandra  together,  and  he 
heard  them  say  something,  he  does  not  know  what,  once  about  the  Alexandra. 

Now,  what  is  the  other  witness,  the  witness  discharged  for  being  drunk — Barnes? 
He  is  the  engine-driver  in  the  yard.  He  keeps  up  the  fires  and  oils  the  machinery,  and 
keeps  the  engine  going,  and  so  on,  and  he  says  he  went  round  at  dinner  time,  and  was 
accustomed  to  go  round  at  dinner  time,  and  look  at  the  ships.  He  was  not  working  at 
the  ships;  he  was  in  the  engine-house.  He  says,  "I  recollect  Captain  Tessier  coming 
whUe  the  vessel  was  being  built :  he  was  the  captain  of  the  Phantom,  which  was 
building  at  the  same  time;  the  Phantom  was  built  at  the  same  time.  Captain  Tessier 
used  to  go  roand  her ;  he  took  less  notice  of  the  Alexandra  than  the  Phantom ;  he 
looked  chiefly  at  the  Phantom ;  he  walked  about  and  looked  at  all  the  vessels  that  were 
building."  Then  he  says  he  knows  Speers,  the  overlooker  of  Messrs.  Fawcett,  Preston 
and  Company;  he  superintended  the  engineering  both  for  the  Phantom  and  the  Alexau- 
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clra.  and  Messrs.  Fawoett,  Preston  and  Company's  men  were  working  upon  the  Phantom 
and  the  Alexandra."    Then  he  says,  "  She  is  lilce  a  merchant  vessel." 

That  is  the  whole  of  the  evidence  on  the  yard.  So  far  as  the  yard  goes,  therefore, 
you  will  agree,  I  think,  with  me,  that  we  may  fairly  put  away  Messrs.  Fawcett,  Pres- 
ton and  Company,  Captain  Tessier,  and  Mr.  Bulloch,  as  persons  who  have  exercised  no 
control  or  shown  any  interest,  except  that  of  common  lookers-on  in  the  Alexandra. 

The  other  three  discharged  witnesses  are  from  Messrs.  Fawcett,  Preston  and  Com- 
pany's works.  What  do  they  say  ?  The  first  is  Eobinson  the  joiner.  He  says  he 
was  engaged  in  making  gun-carriagee,  and  then  he  spoke  of  the  three  mysterious  guns 
which  we  have  lost  sight  of,  because  they  came  to  London.  Then  he  says,  "  Carter  was 
also  employed.  "While  I  was  there  a  man  called  Hamilton  came" — what  Hamilton  we 
do  not  know,  hut  a  man  called  HamOton — "  at  the  time  I  was  making  the  carriages; 
he  merely  looked  at  them."  He  says,  "  I  know  the  Alexandra,  and  I  did  some  work 
on  the  Alexandra.  Therefore  the  whole  of  it  is  this,  that  while  those  three  guns  of 
which  we  know  nothing  were  being  made,  a  man  called  Hamilton  came  to  Messrs. 
Fawcett,  Preston  and  Company's  works,  and  actually  looked  at  the  guns.  Carter,  the 
other  workman,  discharged  at  the  same  time,  says  he  is  a  joiner,  and  was  working 
also  at  the  gun-carriages ;  he  says  they  were  making  the  machinery  at  Messrs.  Faw- 
cett, Preston  and  Company's  for  the  Alexandra,  No.  2209.  He  says,  "I  was  sometimes 
in  the  erecting  shop ;  I  saw  Mr.  Hamilton  there  pretty  often ;  I  recollect  the  machinery 
for  both  vessels  being  erected ;  and  Mr.  Hamilton,  if  he  is  connected  with  the  confed- 
erate government,  had  of  course  every  interest  in  looking  after  the  machinery  of  the 
Phantom,  which  was  being  built  for  Captain  Tessier ;  could  not  say  that  he  took  more 
interest  in  the  machinery  and  the  guns  than  in  any  other  guns  which  were  being  built 
at  the  same  time  as  the  guns  of  the  Alexandra  were  being  made. 

Lord  Chief  Baron.  He  says,  "  I  cannot  say  that  he  paid  attention  to  anything  in 
particular." 

Sir  Hugh  Cairns.  Then  he  says,  "I  have  seen  Mr.  Hamilton  with  Mr.  Sillem,  one  of 
llie  partners.  Mr.  Sillem  spoke  of  improvements  in  the  compressor  screws — that  is, 
the  compressor  screws  of  the  gun-carriages — to  Mr.  Hamilton.  Mr.  Hamilton  said 
that  he  thought  '  it  was  an  improvement  on  the  original  kind  of  screw.' "  That  is  the 
whole  evidence  of  Carter,  upon  that  point  I  mean.  No  w  the  fifth  discharged  workman 
and  witness  is  Hodgson.  Hodgson  says  that  he  was  a  man  in  the  warehouse  engaged 
about  packing  ;  he  says  with  regard  to  the  machinery  of  the  2209,  Speers,  the  foreman 
of  Messrs.  Fawcett,  Preston  and  Company,  said  to  him,  "  take  them" — this  is  when 
■  they  were  packed  and  ready  to  be  taken  away — "  take  them  to  Miller's  yard  or  to  the 
gunboat,"  as  far  as  my  memory  serves.  Therefore,  if  that  were  worth  thinking  about, 
he  cannot  tell  exactly  what  he  was  told ;  he  was  told  to  take  them  either  to  the  yard 
or  to  the  gunboat,  he  cannot  tell  which.  According  to  his  memory  he  was  told  to  take 
them  to  the  one  or  the  other.  Then  he  says,  "  I  know  Mr.  Hamilton.  I  saw  him  in 
the  packing-room.  I  do  not  remember  what  he  said.  He.  examined  the  shot  and 
sheila.    I  do  not  remember  what  he  said." 

Now,  gentlemen,  not  only  was  this  the  evidence  which  these  discharged  workmen 
gave,  which  failed  miserably  iu  proving  anything  for  a  moment  against  my  clients, 
but  I  am  sure  yon  cannot  have  failed  to  observe  how  completely  this  evidence  was  a 
surprise  to  my  learned  friends  who  appear  here  for  the  Crown,  because  to  these  wit- 
nesses they  put  question  after  question,  which  showed  that  they  expected  totally  dif- 
ferent answers.  I  cannot  help  thinking  that  by  some  means  or  other  the  Crown  had 
been  totally  misled  with  regard  to  the  evidence  which  they  expected  in  this  case.  To 
the  last  witness,  Hodgson,  they  put  this  question  with  regard  to  the  partners,  "  Did 
not  they  talk  in  a  lower  tone  of  voice  when  you  approached  ?"  "  No,"  he  said,  hon- 
estly enough.  Then,  gentlemen,  I  think  there  has  been  some  curious  hallucination 
which  has  come  over  those  who  have  got  up  this  evidence,  that  those  discharged  work- 
men were  coming  forward  to  make  out  some  case  which,  when  they  came  and  were 
asked  upon  their  oath,  they  refased  and  denied  to  say  one  word  about,  and  left  the 
case  exactly  as  I  have  described. 

But  it  does  not  stop  there.  I  have  still  to  deal  with  the  two  illustrious  witnesses 
who  remain — the  two  spies.  I  will  take  first  Mr.  George  Temple  Chapman,  whose 
history  seems  to  be  this.  I  cannot  help  thinking  that  there  is  a  result  of  his  evidence 
which  is  extremely  important,  though  I  do  not  think  it  is  important  for  the  case  of  the 
Crown.  George  Temple  Chapman's  story  is  this.  He  went  to  the  counting-house  of 
Messrs.  Fraser,  Trenholm  and  Company,  on  the  1st  of  April  of  this  year.  Will  yoii 
allow  me  to  remind  yon  for  a  moment  of  the  dates,  because  it  becomes  of  importance  ? 
You  recollect  that  the  ship  was  seized  on  the  6th  of  April,  that  is,  six  days  after  George 
Temple  Chapman  went  to  Messrs.  Fraser,  Trenholm  and  Company's  office;  but  you  will 
remember  also  that  the  seizure  was  contemplated  and  was  being  prepared  for  before 
the  1st  of  Ajiril.  I  will  tell  you  how  that  appears.  You  recollect  a  respectable  man 
enough  was  called  here,  Mr.  Neil  Blake,  a  foreman,  who  was  called  to  give  some  meas- 
urements in  the  ship,  and  he  said,  "  I  went  to  the  ship  on  the  Slst  of  March  to  look 
round  her,  and  to  get  her  measurements,  and  I  was  sent  there  by  a  captain  of  a  United 
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States  vessel,  -who  as]fed  me  to  go  and  look  at  her,  and  then  I  repo*'ted  to  the  consul 
and  to  Messrs.  Duncan,  Squarey  and  Company."  Now  the  fact  was  this.  So  early  as 
the  21st  of  March,  and  from  then  to  the  6th  of  April,  the  American  consul  and  Messrs. 
Duncan,  Squarey  and  Company  were  preparing  for  the  seizure,  which  was  made  on 
the  6th  of  April.  Then  I  pray  your  attention  to  this.  George  Temple  Chapman  goes 
to  the  office  of  Messrs.  I'^aaer,  Trenholm  and  Company,  and  has  an  interview  with 
Mr.  Prioleau.  On  the  1st  of  April,  while  the  seizure  is  being  prepared  for,  he  goes  to 
the  office  of  Messrs.  Fraser,  Trenholm  and  Company,  and  leaves  Mr.  Prioleau  under 
the  impression  that  he  is  a  compatriot  of  his,  a  secessionist,  and  a  warm  supporter  of 
the  Southern  States.  He  goes  on  with  that  lie  on  his  lips  to  have  a  conversation  with 
Mr.  Prioleau.  Now  what  was  the  object  of  telling  that  lie  ?  On  the  1st  of  April  Mr. 
George  Temple  Chapman  was  sent  to  the  office  of  Messrs.  Fraser,  Trenholm  and  Com- 
pany, to  have  an  interview  with  Mr.  Prioleau,  and  to  beguile  him  by  a  false  statement 
into  making  admissions  to  him.  I  suppose  you  will  see  that  Mr.  George  Temple  Chap- 
man was  sent  by  the  American  consul  as  a  spy,  in  order  to  obtain  from  Mr.  Prioleau 
some  admission  about  the  Alexandra.  Well,  what  came  of  it  ?  Mr.  Prioleau  did  not 
at  the  moment  suspect  the  imposture,  and  he  seems  to  have  commuiitcated  with  him. 
Certain  papers  were  referred  to.  He  communicated  about  those  papers  with  this  Mr. 
George  Temple  Chapman,  who  was  sent  to  spy  out  and  to  obtain  admissions  from 
Messrs.  Fraser,  Trenholm  and  Company.  Does  hp  say  he  was  able  to  extract  one  single 
sentence  from  that  firm,  or  to  obtain  from  Mr.  Prioleau,  who  was  confiding  in  him,  be- 
lieving in  him  as  a  compatriot — does  he  say  that  he  obtained  one  single  piece  of 
information  with  respect  to  the  Alexandra,  or  with  respect  to  any  interest  of  theirs  in 
her  f  Nothing  of  the  kind.  The  whole  thing  is  a  failure  which  recoils  on  the  Crown, 
but  which  is  extremely  important  with  respect  to  the  case  of  the  defendant,  because 
trying  their  process,  and  trying  it  in  the  most  legitimate  way  at  the  time  the  seizure  is 
contemplated,  the  witness  who  comes  forward  and  tells  this  story  cannot  put  his  finger 
on  a  single  fact  which  could  bear  upon  the  case  of  the  Alexandra. 

Well,  but,  gentlemen  of  the  jury,  I  now  come  to  the  greatest  witness  of  all  in  this 
case,  the  witness  who  was  reserved  by  the  Crown  to  the  last,  and  was  brought  forward 
certainly  with  some  i)omp  and  some  ceremony.  I  mean  Mr.  Clarence  R.  Yonge.  I  am 
sorry  I  do  not  know  his  intermediate  name. 

IiOBD  Chief  Barox.  Eandolph. 

Sib  Hdgh  Caiens.  I  am  obliged  to  your  lordship.  Mr.  Clarence  Eandolph  Yonge. 
How  am  I  to  describe  tliis  specimen  of  humanity,  raised,  as  he  said  himself,  in  the 
State  of  Georgia;  the  man  who  begm  his  career  by  abandoning  his  wife  and  child  in 
his  native  country,  who  wormed  himself  into  the  confidence  of  Captain  Bulloch,  be- 
came his  private  secretary,  had  access  to  his  papers,  was  his  confidential  agent,  who 
was  then  accepted  as  the  companion  of  those  who  were  engaged  in  the  confederate 
cause,  persuaded  them  that  he  shared  in  the  feeling  of  patriotism  which  actuated  them, 
who  came  over  to  Engla.nd,  who  still  asnmed  the  same  character,  was  received  by 
Messrs.  Fraser,  Trenholm  and  Compafiy,  became  possessed  of  every  secret  with  regard  to 
the  proceedings  of  those  who  were  engaged  in  the  war  on  the  part  of  the  Southern  States, 
who  accepted  a  commission  from  his  native  country  in  her  service,  became  an  officer 
enrolled  in  her  navy,  owing  allegiance  to  her,  received  h'er  pay,  distributed  her  money, 
who  then  became  a  deserter,  slipping  overboard  or  leaving  the  ship  of  which  ho  was  an 
ofiicer,  in  order  that  he  might,  by  a  lying  pretence  of  a  marriage,  effect  the  ruin  and 
plunder  the  property  of  a  widow  who  had  had  the  misfortune  to  entertain  him  in  her 
country  and  to  be  possessed  of  some  property  of  her  own,  who  succeeded  in  possessing 
himself  of  that  property,  who  brought  her  over  to  Liverpool,  and  who  then  turned  her 
adrift  penniless  upon  the  streets,  who  then  hurried  up  to  London, in  order  to  pour  into 
the  ear  of  Mr.  Adams,  the  American  minister,  his  tale  of  treachery,  betraying  every 
one  of  his  familiar  friends,  and  every  one  of  his  brother  officers,  and  the  cause  of  the 
country  to  which  he  had  promised  allegiance,  who  stood  there  in  the  box  before  you, 
who  denied  no  crime,  and  blushed  at  no  villainly,  until,  indeed,  it  was  suggested  that 
the  victim  of  his  bigamy  had  been  a  nmlatto  woman,  and  not  his  wife,  and  then  all  his 
feelings  of  self-respect  recoiled,  and  he  indignantly  denied  the  charge.  This,  gentle- 
men, is  the  man  who  is  brought  forward  at  the  end  as  the  climax  of  the  case  on  the 
part  of  the  Crown ;  but  I  beg  pardon,  he  is  not  the  witness  of  the  Crown,  he  is  the  wit- 
ness of  Mr.  Adams,  the  United  States  minister.  It  is  Mr.  Adams,  to  whom  Mr.  Clarence 
Eandolph  Yonge  told  his  tale.  It  is  Mr.  Adams  who  did  not  expel  him  from  his  home 
and  drive  from  his  presence  this  miscreant  who  polluted  the  air  he  breathed.  It  is  Mr. 
Adams  who  forwards  him  to  the  Crown  to  be  put  into  the  witness-box  before  a  jury  of 
English  gentlemen,  to  repeat  the  tale  which  that  unmitigated  villain  told  in  our  ears. 
Gentlemen,  I  know  the  honorable  and  straightforward  character  of  my  honorable  and 
learned  friend  the  attorney  general,  and  I  felt  how  he  must  have  loathed  and  recoiled 
from  his  task  when,  reading  from  the  brief  of  the  American  minister,  he  put  question 
after  question  to  this  witness,  question  after  question  which  elicited  the  tale  which  we 
heard  from  Mr.  Clarence  Eandolph  Yonge  ;  but  I  pray  you  to  observe  at  once  the  folly 
and  thefatality  of  the  course  which  has  been  taken  in  putting  Mr.  Clarence  Eandolph 
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YoBge  into  tlie  -witness  box.  And  first  observe  tlie  folly  of  the^conrse  taken.  What 
was  it  that  Mr.  Clarence  Randolph  Yonge  told  us  after  all?'  He  gave  us  a  great 
deal  of  information  about  the  Alabama ;  he  told  us  who  the  officers  were  on  board 
the  Alabama;  he  told  us  how  the  money  was  procured  to  pay  the  officers  on 
board  the  Alabama;  he  told  us  where  the  Alabama  went  to  and  where  she  did  not 
go  to,  what  she  did  and  what  she  did  not  do  on  her  criiises.  But,  gentlemen,  are  we  try- 
ing the  question  of  the  cruises  of  the  Alabama  here  ?  Is  it  material  for  you  to  know 
what  Avas  or  what  was  not  done  on  board  the  Alabama?  What  was  it  that  all  this 
evidence  was  intended  to  show  ?  I  cannot,  for  the  life  of  me,  oouoeive  what  object  it 
was  the  Crown  thought  they  would  attain  by  putting  this  miscreant  into  the  witness- 
box  to  tell  us  the  narrative  of  the  secrets  which  he  had  found  out  on  board  the  Ala- 
bama. But,  in  the  second  place,  I  beg  you  to  observe,  not  only  the  folly  but  also  the 
fatality  of  the  course  taken  by  the  Crown  in  putting  this  witness  into  the  box,  because 
I  will  venture  to  say  that  this  evidence  recoils  on  the  case  of  the  Crown,  and  actually 
puts  an  end  to  any  shadow  or  fragment  of  a  case  which  could  have  been  alleged  to  be 
proved  on  the  previous  evidence.  I  do  not  merely  mean  to  say  that  this  evidence  would 
cover  with  shame  and  confusion  any  case  that  was  ever  brought  before  a  jury,  though 
that  is  perfectly  true.  But  consider  this.  We  have  now  had  here  that  which  you  never 
expected  to  hear,  and  that  which  my  clients  could  never  have  been  able  to  lay  before 
you,  because  they  have  no  spies  and  informers  ;  we  have  obtained  by  this  happy  coin- 
cidence, for  so  I  will  call  it,  an  insight  into  the  interior  of  the  whole  of  the  secrets 
and  proceedings  of  those  who  are  said  to  have  been  the  agents  of  the  confederate  gov- 
ernment. We  have  got  by  the  accident  of  this  treachery,  I  say  we  have  got  laid  before 
you  by  one  who  was  the  trusted  and  familiar  friend  and  one  of  the  agents,  as  it  was 
said,  of  the  confederate  government,  everything  that  they  contemplated  last  April,  at 
the  time  when  they  were  engaged  in  fitting  out  and  sending  away  the  Alabama.  Do 
you  suppose  it  to  be  possible  that  those  gentlemen  could  have  had  any  project  or 
any  plan  whatever  about  the  Alexandra,  which  is  the  ship  you  are  trying  ?  Do  you 
suppose  they  had  anything  on  earth  to  do  with  her  ?  Do  you  suppose  that  they  had 
ever  made  any  arrangement  or  plan  for  her  construction  ?  Do  you  suppose  it  possible 
that  such  a  thing  could  have  existed,  and. that  Mr.  Clarence  Randolph  Yonge,  their 
trusted  and  familiar  friend,  would  not  have  known  of  it,  and  would  not  have  told  of 
it  ?  Why,  gentlemen,  the  evidence  of  Mr.  Yonge,  fully,  triumphantly,  and  perfectly  ac- 
quits the  Alexandra. '"  It  is  utterly  impossible  that  those  gentlemen  who  were  acting, 
as  it  is  said,  as  the  agents  of  the  confederate  government  in  Liverpool,  I  say  that  it  is 
utterly  impossible  that  they  could  have  had  any  design  on  the  Alexandra  without  Mr. 
Yonge  being  aware  of  it.  Therefore  I  add  that  the  foUy  and  fatality  of  the  Crown  in 
bringing  forward  Mr.  Yonge  is  perfectly  manifest,  and  I  cannot  help  rejoicing,  though 
at  the  sacrifice  of  everything  which  revolts  humanity,  at  having  heard  his  evidence, 
because  he  came  here  to- curse  us  and  has  altogether  blessed  us.  He  has  disclosed  the 
secrets  of  the  cabinet  council  in  Liverpool,  and  not  one  single  secret  of  those  cabinet 
councils  has  reference  to  the  ship  you  are  now  tr^ng. 

Gentlemen,  I  have  now  done  with  the  consideration  of  the  e-vidence,  and  I  say  that, 
upon  the  two  points  of  the  case  which  I  have  laid  before  you,  there  is  not  a  fragmen-t 
of  evidence  of  any  act  done  by  any  of  the  persons  who  could  do  such  an  act  which 
justifies  these  proceedings.  I  pray  you  to  remember  that  it  is  for  the  Crown  to  prove 
and  to  establish  the  case.  You  will  hear  from  the  .Crown  (for  the  Crown  in  this  case 
have  the  advantage  of  a  reply) — you  will  hear  from  my  learned  friend  the  attorney  gen- 
eral everything  which  ingeuuity  or  eloquence  can  do  to  establish  the  case  of  the 
Crown.  But  I  pray  you  to  try  the  case  of  the  Crown  by  the  considerations  which  I 
have  put  before  you,  and  I  have  no  apprehension  of  the  result.  I  have  no  doubt  my 
learned  friend  the  attorney  general  will  suggest  to  you,  as  he  did  at  the  outset  of  this 
case,  that  "it  is  much  pleasanter  to  him  not  to  prove  the  case,  but  to  suggest  the  case, 
and  leave  the  defendants  to  come  forward  and  disprove  the  case  alleged  on  the  part  of 
the  Crown.  JSTow  I  will  repeat  here  what  I  said  before.  I  do  not  stop  to  consider 
technicallv  whether  we  could  have  called  the  persons  who  are  charged  with  doing 
that  which  is  crimiijal.  Possibly  we  could  not.  But  I  do  not  stop  to  consider  that.  But 
as  long  as  I  hold  a  brief  at  this  bar  I  shall  maintain  to  the  utmost  of  my  power  this 
doctrine,  that  though  in  civil  cases  it  may  be  proper  that  a  jury  should  hear  the  case 
told  on  evidence  on  both  sides  before  coming  to  the  conclusion — I  say  I  shall  maintain 
the  doctrine,  and  I  expect  that  my  Lord  Chief  Baron  will  confirm  it,  that  the  duty  of 
the  Crown,  when  it  rudely  steps  in  and  interrupts  the  course  of  business  and  seizes  on 
property  on  the  ground  of  a  criminal  charge— the  duty  of  the  Crown  is  to  allege  its 
case  to  the  letter  and  prove  it  to  the  letter,  and  the  privilege  and  protection  of  the 
subject  is  to  stand  upon  his  innocence,  and  charge  and  challenge  the  Crown  to  prove  his 
guilt;  and  I  charge  and  challenge  my  learned  friend  the  attorney  general,  now  in  his 
reply,  to  stand  up  and  say  to  you,  "  I  appear  for  the  Crown,  and  I  will  show  by  proof 
that  a  criminal  act  has  been  committed  in  this  ease,  and  I  will  show  you  that  by  evi- 
dence such  as  must  be  accepted  in  a  criminal  case." 

I  ought  to  say,  before  I  sit  down,  that,  appearing  here  as  counsel  for  the  defend- 
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ants,  I  cannot  Ijut  regret  that  these  proceedings  have  heen  instituted.  Wealthy 
as  my  clients  may  he,  and  engaged  in  extensive  husiness  as  they  are,  it  is  not  a  matter 
of  no  importance  to  them  to  be  challenged  with  the  loss  of  a  ship  worth  £10,000  or 
£12,000;  it  is  not  a  matter  of  small  importance  for  Liverpool  merchants  to  he  sum- 
moned up  here  to  try  a  cause  of  the  Crown  upon  a  footing  which  no  cause  of  a  subject 
has  ever  been  tried  upon;  namely,  that  in  the  event  of  success  on  the  part  of  the 
defendants,  being  unable  to  recover  from  the  Crown  one  shilling  of  costs,  or  one  shil- 
ling of  indemnity  for  the  wrong  which  the  defendants  have  sustained — it  is  no  small 
hardship  and  one  which  no  person  would  like  to  be  subjected  to.  But  if  I  were  able 
to  look  beyond  that,  and  to  look  at  the  case  on  public  grounds,  I  could  hardly  regret 
that  these  proceedings  have  been  instituted.  I  dare  say  the  Crown  had  but  little 
choice  in  the  matter.  I  dare  say  the  Crown  thought  that  the  best  way  was  to 
let  the  American  government  see  what  would  be  thought  by  an  English  jury  and 
court  of  justice ;  but  I  think,  now  that  we  have  a  trial  under  this  act,  there  is  reposed 
in  your  hands  a  duty  and  a  power  of  far  greater  importance  than  the  ship  Alexandra, 
or  a  ship  a  hundred  times  her  value.  The  matter,  gentlemen,  now  rests  with  you. 
You  have  it  in  your  power,  if  you  please,  to  paralyze  the  interests  of  commerce  and 
industry  in  our  seaports.  You  have  it  in  your  power  by  fetters,  by  hampering  and 
irritating  fetters,  to  drive  the  trade  of  ship-building — the  honest  and  straightforward 
trade  of  ship-building — from  this  country  into  a  neighboring  country  which  is  quite 
capable  to  receive  it,  and  which  is  quite  willing  to  accept  it.  You  have  it  in  your  power 
to  rejoice  the  hearts  and  quicken  the  energies  of  the  spies  and  informers  who,  I  am 
sorry  to  say,  infest  our  dockyards,  and  who,  I  am  still  more  sorry  to  say,  appear  to' 
throng  the  ante-chamber  of  the  American  minister.  You  have  it  in  your  power  to  do 
all  this  by  bringing  in  a  verdict  for  the  Crown.  But  you  have  also  in  your  power  a 
greater  and  a  better  result  than  that.  You  have  it  in  your  power  to  show  to  the  Ameri- 
can government,  and  that  with  all  courtesy,  and  all  good  feeling  and  good  fellowship, 
that  there  is  one  thing  which  we  are  determined  upon,  that  is  to  say,  to  have  our  laws 
applied,  not  upon  suspicion  or  upon  presumption,  but  upon  legal  and  proper  proof. 
You  have  it  in  your  power  to  show  that  the  neutrality  which  we  have  adopted  in  this 
unfortunate  war  has  been  adopted,  not  to  hamper  or  destroy,  but  to  foster  our  commerce. 
You  have  it  in  your  power  to  show  that  just  as  we  will  not  change  our  law,  so  also  we 
will  not  stretch,  or  strain,  or  warp  our  laws  to  suit  the  temper  of  foreign  ministers  or 
the  exigencies  of  a  foreign  state.  You  can  do  this,  and  I  trust  you  will  do  it  in  this 
case  by  returning  a  verdict  against  the  Crown  and  for  the  defendants. 

Mr.  Attoexey  Ge>'EEal.  May  it  please  your  lordship ;  gentlemen  of  the  jury,  my 
learned  friend.  Sir  Hugh  Cairns,  whose  very  able  services  the  defendants,  (as  I  will  call 
them  for  convenience,)  Messrs.  Fawcett,  Preston  and  Company,  have  obtained  on  this 
occasion,  in  the  address  which  you  have  listened  to  from  him,  has  been  very  discursive 
and  rather  lengthy.  I  fear  that  in  the  discursiveness  of  my  learned  friend,  to  some 
extent,  at  least,  it  will  be  my  duty  to  foUow  him,  and  for  this  reason  many  of  the  obser- 
vations of  my  learned  friend,  to  which  I  shall  as  briefly  as  I  can  in  justice  call  your 
attention,  and  which  I  venture  to  class  under  this  head  of  discursiveness,  not  bearing 
properly  upon  the  case  or  upon  the  question  which  you  have  to  try,  are  yet,  as  you 
would  suppose  from  their  proceeding  from  an  advocate  of  the  ability  and  experience  of 
my  learned  friend,  observations  which,  if  not  adverted  to,  and  commented  upon,  would 
be  calculated  either  to  withdraw  your  minds  entirely  from  the  subject,  or  to  perplex  and 
bias  your  minds  when  you  come  to  consider  the  questions  at  issue,  and  the  manner  in 
which  they  ought  to  be  determined  in  that  box. 

My  learned  friend  a  short  time  ago  told  you,  applying  to  me  that  which  I  do  not 
deserve,  that  no  doubt  from  the  counsel  for  the  Crown  you  would  hear  a  display  of 
much  ingenuity  and  eloquence.  Now,  gentlemen,  from  my  learned  friend  you  have 
heard  such  a  display,  and  of  that  we  are  all  conscious,  but  the  difference  between 
the  position  of  myself  as  counsel  for  the  Crown  and  the  position  of  my  learned  friend, 
Sir  Hugh  Cairns,  as  counsel  for  the  defendants,  is  this,  and  I  think  you  will  be  of 
opinion  that  it  is  a  material  distinction,  that  whereas  his  clients  have  relied  iipon  the 
ingenuity  and  upon  the  eloquence  of  my  learned  fi'iend  alone,  and  have  not  allowed 
him  to  adduce  before  you  a  single  tittle  of  evidence,  I  have  no  such  necessity,  if  I  could 
command  it,  for  the  use  of  ingenuity  or  the  display  of  eloquence,  because  my  case  rests, 
not  like  that  which  is  put  forward  before  you  as  the  defendants'  case,  upon  observation 
and  comment  and  declamation,  but  upon  facts,  the  nature  of  which  I  explained  to  you 
at  the  outset,  and  which,  when  I  come  to  that  part  of  my  observations,  I  shall  submit 
to  you,  at  all  events  under  the  circumstances,  have  been  satisfactorily  proved.  But  let 
me  make  this  observation  upon  the  general  position  of  the  defendants'  case.  You  wiU 
recollect  that  at  about  the  close  of  the  first  day  of  this  inquiry,  we  proposed,  on  the 
part  of  the  Crown,  to  get  from  a  witness  put  in  the  hox,  Mr.  Da  Costa,  whom  my 
learned  friend  is  content  to  call  by  no  other  epithet  than  that  of  "  crimp  "—I  say  we 
sought  to  obtain  from  him  a  statement  of  a  conversation  with  regard  to  the  Alexandra  . 
and  its  destination,  and  the  contract  under  which  it  was  built ;  we  seeking  to  obtain 
that  evidence,  you  will  recolleot  that,  although  the  answers  of  Mr.  Miller  were  after- 
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ward  treated  by  my  learned  friend  as  immaterial,  and  not  entitled  to  any  weight  or 
consideration,  still  you  will  reoolleot  that  very  arduous  struggle  which  my  learned 
Mend,  and  those  who  were  with  him  on  the  part  of  the  defendants,  made  to  shut  out 
the  evidence.  When  that  evidence  was  tendered  and  the  discussion  took  place,  every 
one  would  suppose,  from  the  manner  in  which  the  discussion  was  conducted,  that  the 
evidence,  if  obtained,  would  be  considered  not  less  important  on  the  part  of  the 
defendants  than  on  the  part  of  the  Crown ;  that  it  would  not  only  be  relevant,  but 
material  and  cogent  proof  in  the  case.  Well,  a  long  argument  took  place,  and  the 
Lord  Chief  Baron  took  time  to  consider,  and  in  the  end  admitted  the  proof.  It  must 
be  taken,  therefore,  that  that  is  evidence.  It  is  evidence  before  you ;  it  is  evidence 
upon  the  notes  of  the  Lord  Chief  Baron,  just  as  much  as  any  other  particle  of  proof 
is  evidence  in  this  case ;  but  you  would  have  supposed,  not  only  with  respect  to  the 
other  parts  of  the  case,  but  certainly  with  respect  to  this,  that  if  the  defendants  were 
desirous  of  placing  before  you  the  very  truth  and  the  very  facts  of  the  case,  and  if 
they  were  aware  that  the  statement  made  by  Da  Costa  was  an  unfounded  statement, 
they  would  have  put  Mr.  MiUer  forward  to  contradict  it,  and  would  have  given  other 
e'^'idence.  You  would  have  supposed  that  they  would  not  have  left  you  with  the  evi- 
dence of  the  Crown  on  one  side  and  the  eloquent  speech  of  my  learned  friend.  Sir  Hugh 
Cairns,  upon  the  other.  It  is  a  very  important  consideration,  and  I  make  it  thus  at  the 
outset  of  my  reply,  before  I  proceed  to  the  details  of  the  evidence.  I  say  it  is  a  very 
important  consideration  that,  although  I  threw  out  in  the  beginning  of  my  speech 
that  we  should  make,  at  all  events,  a  case  calling  for  an  answer,  and  though  we  have 
•given  evidence  which  (uncontradicted  as  it  is)  establishes  a  case  on  behalf  of  the  Crown, 
and  it  being  in  the  power  of  the  defendants  to  call  persons  now  confronting  me  in  this 
court  to  contradict  that  case  by  showing  what  the  very  facts  are,  the  defendants  also 
knowing,  as  they  must  have  done,  that  such  observations  as  I  am  now  addressing  to 
you  must  of  necessity  be  made,  they  permit  their  counsel  to  sit  down  without  calling 
witnesses,  and  instruct  my  learned  friend.  Sir  Hugh  Cairns,  who  acts  of  course  as 
counsel  upon  their  instructions — they  have  instructed  him  to  leave  the  case,  as  far  as 
they  are  concerned,  upon  the  proofs  of  the  Crown,  and  upon  the  observations  and  com- 
ments which  the  ingenuity  and  eloquence  of  my  learned  friend  have  enabled  him  to 
make  to  you  on  this  point,  and  on  other  matters  not  so  directly  connected  with  the 
case. 

Now,  my  learned  friend  has  said  that  this  is  a  criminal  proceeding.  I  shall  show 
you  that  there  is  no  foundation  for  that  assertion,  but,  criminal  proceeding  or  not,  the 
proof  of  the  existence  of  the  facts  and  causes  justifying  the  seizure  and  forfeiture  of 
the  property — I  say  the  proof  of  those  facts,  of  course,  and  without  reference  to  the 
nature  of  the  proceeding,  rests  upon  the  Crown,  by  whom  those  proceedings  were  taken. 
WeU,  then,  my  learned  friend  says,  and  says  truly,  "  You  are  not  to  call  upon  us,  upon 
the  suggestion  that  we  are  guilty  or  have  done  certain  things,  to  adduce  any  evidence 
before  a  jury  to  negative  that  suggestion."  I  quite  agree  in  that.  It  would  overturn 
the  whole  course  of  evidence,  and  would  be  contrary  to  reason  and  justice  that  a  person 
who  was  merely  and  simply  accused  should  be  called  upon  to  prove  his  innocence.  But 
does  the  question  so  stand  ?  After  the  evidence  of  the  witnesses  with  respect  to  the 
construction  of  this  vessel,  and  with  respect  to  the  destination  of  the  vessel,  and  with 
respect  to  the  character  of  the  persons  implicated  and  mixed  up  more  or  less  in  its 
construction — I  say  after  that  evidence,  is  it  not  idle  to  suggest  that  the  defendants  are 
now  in  a  position  in  which,  if  they  were  to  do  what  they  could  do  without  difiioulty, 
namely,  give  evidence  of  the  real  nature  of  the  transaction — I  say,  are  the  defendants 
now  in  a  position  in  which,  if  they  were  to  adopt  that  course,  they  would  be,  to  use 
the  language  of  my  learned  friend,  going  into  the  witness-box  to  exculpate  themselves 
from  a  matter  merely  of  accusation?    I  am  sure  you  will  see  that  that  is  not  the  case. 

After  these  general  observations  I  will  proceed  to  deal  with  theobservations  of  my 
learned  friend  which  preceded  his  closer  argument  upon  the  evidence  in  the  case,  be- 
cause I  think  the  time  which  my  learned  friend  occupied  yesterday,  and  some  portion 
of  the  time  which  he  occupied  this  morning,  was  consumed  in  making  observations 
such  as  I  have  already  alluded  to  as  being  of  a  discursive  character,  but  at  the  same 
time  observations,  many  of  them,  on  which  it  would  not  be  right  that  I  should  not  say 
a  few  words  to  you. 

Now,  in  the  first  place,  my  learned  friend,  though  he  must  I  think  have  known  better, 
would  persist  in  describing  the  proceeding  in  this  case — I  mean  the  information — as  an 
indictment,  and  he  would  persist  in  calling  the  acts  imputed  to  his  clients,  or  others, 
for  his  clients  are  not  necessarily  implicated— I  say  he  would  persist  in  calling  those 
acts  misdemeanors.  Now,  gentlemen,  this  is  no  indictment ;  you  by  this  time  know 
enough  of  the  proceedings  to  be  aware  that  it  is  not  an  indictment,  it  is  an  information. 
An  indictment  is  an  accusation  against  an  individual  attended  on  proof,  with  penal 
consequences  to  be  visited  upon  the  person  of  the  individual,  and  not  of  necessity 
^  touching  the  property  of  any  one.  This  proceeding  is  a  proceeding,  not  against  the 
person  of  any  one,  but  against  the  hull  of  the  ship  Alexandra,  as  it  now  lies  in  Toxteth 
dock ;  and  although  the  acts  imputed  in  this  information,  and  which  must  be  proved  to 
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your  satisfaction  in  order  to  uphold  the  seizure  and  justify  the  forfeiture  of  the  ship— 
I  say,  although  these  acts  are  acts  or  may  be  acts  which  might  form,  if  tha 
individual  were  sufifioiently  ascertained  for  the  purpose  of  a  criminal  prosecution, 
a  ground  of  such  a  prosecution,  with  that  we  have  no  concern — we  have  nothing 
to  do  with  the  question  whether  they  might  or  migh,t  not  form  a  ground  of  a 
criminal  prosecution ; .  they  do  form  the  ground  of  proceedings  against  the  vessel 
such  as  the  present  proceeding,  and  in  that  light  alone  is  it  right  that  you  should 
regard  the  subject.  And  my  learned  friend  must  permit  me  to  remark  that  there 
is  this  very  great  difference  to  be  observed.  Those  of  us  who  have  attended  to 
proceedings  in  criminal  courts  are  aware  that  it  is  a  very  frequent  and  common 
topic  for  counsel  who  defend  persons  accused  of  crimes  to  urge,  "  My  unfortunate 
client's  mouth  is  closed,  you  can  hear  witnesses  for  the  Crown,  but,  as  far  as  he  is 
himself  concerned,  you  can  hear  nothing  in  reply."  But,  gentlemen,  who  has  closed 
the  mouth  of  my  learned  friend's  clients  on  this  occasion  ?  I  will  not  say  he  has  done 
so,  for  I  know  that  he  has  not ;  he  has  acted  on  his  instructions  ;  but  the  defendants 
themselves  have  thought  fit,  so  to  speak,  to  close  their  own  months.  They  are  there- 
fore in  a  different  position  from  the  position  in  which  any  one  would  be  placed  who 
was  at  a  criminal  bar  charged  with  committing  a  misdemeanor.  They  had  it  in  their 
power  to  throw  full  light  on  that  which  may  now,  in  your  judgment,  be  more  or  less 
obscure.  They  have  refused  to  do  so,  and  they  have  voluntarily  abstained  from  giving 
you  further  aid  in  your  inquiry.  Therefore  I  am  entitled  to  make  this  observation, 
that  my  learned  friend's  complaints  on  the  evidence  on  the  part  of  the  Crown  as  being 
slender  and  unsatisfactory,  are  deprived  of  all  their  force  and  all  their  weight  when 
you  consider  that  that  which,  as  it  at  present  stands,  may  not  appear  to  you  to  lead  as 
conclusively  as  might  be  desired  to  the  decision  to  which  I  invite  you  to  arrive — I  say, 
when  you  consider  that  that  might  have  been  cleared  up,  that  that  which  attaches 
s  uspicion,  and  which  proves  in  some  measure  guilt  on  the  part  of  the  defendants,  might 
have  been  explained  or  might  have  been  contradicted — when  you  consider  that  the  de- 
fendants would  ntft  adopt  the  course  which  was  open  to  them — I  think  I  may  make 
this  observation  once  for  all,  that  the  observations  of  my  learned  friend  on  what  he  has 
called  the  meagerness  and  weakness  of  the  evidence  for  the  Crown  receive  a  complete 
and  satisfactory  answer.  But  I  may  make  this  observation  farther  in  justification  of 
the  course  adopted  by  the  Crown.  The  Crown  have  not  thought  it  right  in  this  case 
to  indict  any  one  of  those  persons.  I  have  stated  that  the  consequences  of  a  conviction 
on  indictment  would  penally  affect  the  persons  indicted,  while  the  consequences  of  the 
success  of  these  proceedings  would  be  to  affect  the  property  in  the  ship,  which  would 
then  stand  forfeited  to  the  Crown.  It  is,  in  fact,  a  more  lenient  course  of  proceeding, 
and  it  is  a  course  of  proceeding  which  is,  perhaps,  very  advisable,  when  it  is  considered 
that  this  case  is,  as  far  as  we  know,  the  first  case  under  the  act  of  Parliament  in  Which 
the  question  has  been  brought  into  a  court  and  submitted  to  the  consideration  of  a  jury. 
Bearing  that  in  mind,  the  course  taken  of  proceeding  by  information  rather  than  by 
indictment,  is,  I  think,  a  wise  and  merciful  course,  because  it  is  a  means  of  giving  to 
those  who  may  possibly  not  have  adverted  to  the  matter,  or  may  not  have  been  informed 
upon  it,  information  as  to  what  the  law  is,  and  of  showing,  if  your  verdict  shall  be  for 
the  Crown,  that  it  is  not  to  be  endured,  for  the  sake  of  the  interests  of  a  few  ship- 
builders at  Liverpool,  that  the  relations  of  two  powerful  governments  are  to  be  threat- 
ened and  possibly  disturbed.  Sach  is  the  character  of  these  proceedings,  and  such  is 
the  abundant  vindication  for  this  form  of  proceeding  having  teen  adopted. 

My  learned  friend,  rather  to  my  surprise,  considering  his  great  ability  as  a  lawyer, 
was  a  little  severe  upon  what  we  are  compelled  to  calf  an  information,  because  by  no 
other  name  is  it  known.  It  is  a  written  statement  of  the  charge  on  which  the  forfeit- 
ure has  been  based  or  is  to  be  sustained.  Now,  my  learned  friend,  for  the  sake  of  what 
appears  to  me  to  be  not  a  very  happy  pun,  told  you  that  the  information  was  mis- 
named, because  it  gave  to  him  no  information  whatever.  He  would  have  you  believe 
that  so  dark  was  he  with  respect  to  the  accusation  made  against  his  clients,  with  others, 
that  until  he  heard  my  opening  and  my  statement  in  more  popular  language  than  the 
technical  language  of  the  information,  he  was  at  a  loss  to  know  what  nis  clients  had 
come  to  London  to  resist  or  to  answer.  But  I  think  my  learned  friend  in  making  that 
statement,  can  hardly  have  intended  that  you  should  receive  it  as  a  serious  statement. 
The  information  consists  of  a  great  nutaber  of  counts — that  is  to  say,  various  forms  of 
putting  the  charge.  The  reason  for  that  would  be  veTy  intelligible,  I  will  not  say  to  a 
barrister  of  seven  years'  standing,  but  to  a  student  of  six  months'  standing  in  the  law. 
It  is  very  difficult — although  my  learned  friend  does  not  usually  allow  us  in  this  court 
the  aid  of  his  great  forensic  ability  and  legal  attainments — it  is  very  difficult  to  under- 
stand how,  with  that  document,  voluminous,  I  admit,  before  him,  which  his  very  able 
junior  would  have  abstracted  into  intelligible  and  popular  language  in  a  quarter  of  an 
hour— I  say  it  is  very  difficult  to  understand  how  my  learned  iriend,  with  his  general 
knowledge,  and  with  the  able  assistance  of  the  gentleman  behind  him,  could  feel  any 
doubt  as  to  what  was  the  precise  meaning  of  the  information.  I  will,  however,  pass 
over  that,  and  come  to  some  more  general  observations  which  my  learned  friend  made. 
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My  learned  friend  said,  truly  enough,  iu  observing  upon  wliat  I  opened  to  you, 
(namely,  that  this  was  the  first  case  brought  to  trial,  so  far  as  we  know,)  that  since  the 
year  1819  there  have  been  other  wars.  The  object  of  those  observations  of  my  learned 
friend  was  to  suggest  that  former  governments,  in  the  presence  of  other  wars,  had  not 
embroiled  themselves,  as  he  would  say,  in  any  attempt  to  enforce  the  provisions  of  this, 
not  very  happily  expressed,  act  of  Parliament ;  whereas  the  present  government,  whom 
my  learned  friend  did  not  speak  of  with  any  particular  respect,  being  either  more  rash 
than  their  predecessors  or  perhaps  influenced  and  pressed  upon,  (I  do  no  know  whether 
my  learned  friend  would  have  gone  so  far  as  to  say  concussed  by  one  of  the  belliger- 
ents,) whereas  the  present  government,  under  the  influence  of  one  class  of  feelings  and 
motives  or  another,  have  undertaken  this  task,  which  we  do  not  disguise  is,  under  the 
circumstances,  a  task  not  free  from  difficulties.  But  it  is  to  be  remarked  that  there 
are  peculiarities  in  the  pending  war  which  sufficiently  distinguish  it,  for  the  purpose 
of  prudent  proceedings  under  this  act,  from  any  former  war  since  1819.  In  the  first 
place,  one  of  the  belligerents,  the  United  States,  is  a  great  naval  power.  The  other,  as 
we  know,  the  Confederate  States,  have  no  navy,  properly  so  called,  have  no  means  of 
keeping  the  sea  as  belligerents.  And  there  is  this  further  peculiarity  in  the  war ;  it  is 
a  war  of  revolt  by  one  portion  of  a  common  state  (which  was  for  many  years  submit- 
ting to  a  common  rule)  against  the  other  ;  and  it  so  happens  that  all  the  members  of 
aU  the  various  states  composing  that  common  state,  who  had  any  commercial  affairs  to 
manage  and  conduct,  had,  (that  is,  on  both  sides,  on  that  side  which  is  now  called  the 
North  and  on  that  side  which  is  now  called  the  South,)  so  long  as  peace  continued, 
very  extensive  commercial  dealings  with  the  port  of  Liverpool,  and  with  the  merchants 
and  others  who  carry  on  business  there;  and  that  was  therefore  likely  to  happen 
which  has  occurred,  namely,  that  attempts  should  be  made,  more  or  less  successfully, 
to  repair  from  that  port,  or  the  adjacent  waters,  to  repair  and  redress  the  disadvantage 
of  the  absence  of  a  regular  naval  force  on  the  jiart  of  the  confederate  government. 
Now,  supposing  such  attempts  to  be  made — and  no  doubt  can  exist  that  they  have 
been  made — then  comes  the  observation  that  they  would  be  likely  to  become  known  to 
the  consul  and  to  the  other  agents  of  the  United  States  who  are  properly  residing  for 
commercial  purposes  in  the  port  of  Liverpool,  and  accredited  to  tMs  country.  It  is  not 
to  be  concealed,  and  I  stated  it  in  my  opening,  that  tjie  government  of  the  United 
States  has  the  strongest  and  the  most  direct  interest  in  preventing  the  rendering  of 
warlike  assistance  to  those  who  are  now  their  enemies  from  British  quarters,  or  British 
arsenals,  or  British  harbors.  Well,  then,  what  follows?  The  American  government 
know  very  well  that  we  have  in  Great  Britain  the  act  which  has  been  so  often  referred 
to,  namely,  the  foreign  enlistment  act ;  in  fact  we  have  borrowed  it  from  them.  They 
began  their  legislation  in  this  beneficial  direction  as  early  as  1796,  and  they  amended 
and  extended  it  in  1818,  while  we  followed  their  example  in  1819.  Now,  recollect 
what  would  have  been  our  position  with  reference  to  the  United  States  if,  instead  of 
the  United  States  being  belligerent,  we  had  been  in  that  condition,  in  the  condition, 
namely,  of  warring  with  another  power  with  which  the  United  States  were  at  peace. 
We  should  then  have  had  the  advantage  of  the  existence  in  the  statute-book  of  the 
United  States  of  the  act  of  1818,  and  we  should  have  had  a  right,  according  to  the 
comity  of  nations,  if  our  minister  at  Washington  or  our  consul  at  New  York  had  been 
supplied  with  credible  information  that  ships  were  being  prepared  with  the  direct  and 
express  intent  and  purpose,  when  complete,  of  passing  under  the  flag  of  our  enemy,  say 
Eussia,  for  the  sake  of  example,  and  cruising  against  the  merchant  ships  and  ships  of 
war  of  this  country  ;  I  say,  upon  such  information  being  laid  before  the  consul,  or  being 
laid  before  the  minister  at  Washington,  he  would  have  been  perfectly  justified  in  com- 
municating it  to  the  Executive  of  the  United  States.  He  would  have  been  justified  in 
doing  that,  and  in  asking  the  United  States  government,  if  they,  or  those  who  advised 
them,  thought  the  case  was  well  established  and  proved,  to  taite  proceedings  upon  it. 
And  I  say  more ;  I  say  that,  in  such  case,  it  would  have  been  a  gross  dereliction  of 
duty,  either  on  the  part  of  a  consul  or  a  plenipotentiary,  if,  with  such  means  in  his 
possession,  he  had  not  sought  to  avail  himself  of  them  in  the  way  in  which  I  have 
described.  Well,  but  what  should  we  have  said  if,  under  those  circumstances,  and 
such  credible  and  well-supported  information  being  furnished,  the  government  of  the 
United  States  had  said,  "It  is  true  we  have  a  foreign  enlistment  act;  it  is  true  that 
these  statements  appear  to  make  out  a  ease  in  which  we  might  interfere  effectually, 
but  we  do  not  think  fit  to  do  so.  You  have  laid  this  information  before  us,  but  of  our 
own  mere  motion  we  are  not  disposed  to  do  anything  ?"  And  I  ask  you  to  suppose, 
further,  that  that  had  occurred,  not  once,  but  a  dozen,  or  twenty,  or  a  hundred  times; 
and  that  then  you  found  sailing  out  of  the  harbors  of  the  United  States  Alabamas,  or 
Alexandras,  or  Oretos,  or  whatever  they  might  be,  ships  adapted  for  war  and  not 
adapted  for  commerce,  adapted  for  an  armament,  not  at  the  moment  having  an  arma- 
ment on  board,  but  proceeding  three  or  four  .miles  from  the  shores  of  the  United  States 
and  then  meeting  other  vessels  or  tenders,  and  taking  from  them  their  armaments  and 
at  once  hoisting  a  Russian  flag  and  passing  into  the  warlike  service  of  the  Russian 'gov- 
ernment.   That,  gentlemen,  is  the  case  I  ask  you  to  suppose.    Now,  I  am  supposing 
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that  all  these  facts  are  made  known  to  the  government  of  the  United  States,  and  that 
they  are  invited,  for  nothing  more  could  occ\ir  than  invitation,  to  act  upon  the  subject. 
With  respect  to  the  idea  of  one  government  acting  in  pressure  upon  another,  it  may  be 
very  vrell  for  an  eloquent  advocate,  like  my  learned  ftiend  Sir  Hugh  Cairns,  to  suggest 
or  insinuate  such  a  matter ;  but  to  those  who  have  any  knowledge  of  the  relations  and 
the  manner  of  conducting  relations  between  governments,  it  is  perfectly  well  known, 
and  does  not  admit  of  any  doubt,  that  beyond  a  representation  or  request  no  foreign 
government  dares  to  go  in  its  communications  with  another  in  such  cases.  Well,  I  put 
that  case,  and  I  ask  whether  an  interference  of  the  British  minister  or  the  British 
consul  such  as  I  have  mentioned  would  not  only  be  warranted,  but,  with  respect  to 
their  own  country,  would  be  a  fair  discharge  of  his  duty  ?  What  is  there  in  the  pres- 
ent case  that  shows,  or  what  foundation  is  there  for  imagining  or  suggesting  to  you, 
that  anything  beyond  those  limits  has  been  done  on  the  part  of  the  American  consul 
or  the  American  minister  ?  The  American  consul  is  stationed  at  Liverpool ;  he  is  on 
the  spot ;  he  is  the  person  who,  if  he  were  not,  (I  have  used  the  expression  before,  and 
I  vrill  repeat  it,)  I  say,  if  he  were  not  on  the  alert  in  the  interest  and  fot  the  sake  of  his 
own  country  with  respect  to  matters  of  this  kind,  would  not  be  doing  his  duty ;  he  is 
in  a  position  in  which,  if  such  proceedings  were  going  on,  they  would  be  very  likely  to 
come  to  his  knowledge ;  he  is  very  likely  to  have  the  means  of  knowing  the  persons  of 
those  who  may  still  rank  as  his  own  countrymen.  The  knowledge  of  the  American 
consul  is  likely  to  be  such  as  would  give  him  facilities  and  advantages  with  respect  to 
the  knowledge  of  persons  and  the  knowledge  of  the  proceedings  of  persons  visiting  that 
port,  members  at  the  present  moment  of  either  the  northern  or  the  southern  States. 
And  when  my  learned  friend  suggested  that  the  United  States  urged  these  proceedings, 
and  put  it  to  you  as  if  I  had  made  any  such  statement  in  my  opening  address,  he  made 
a  mistake.  I  made  no  such  statement.  I  said,  and  I  said  advisedly,  because  I  thought 
it  ought  to  be  known,  that  the  Crown  has  nothing  to  keep  back  or  conceal ;  that  the 
information  which  was  deemed  by  those  who  advised  the  Crown  important  and  suf- 
ficient for  the  purpose  was  furnished  from  the  hands  of  the  American  consul  at  Liver- 
pool, and  was  treated  in  the  ordinary  and  proper  manner — that  is  to  say,  it  was  laid 
before  those  who  advised  the  Crown,  upon  the  advice  of  whom  the  seizure  was  made  ; 
and  there  begins  and  there  ends — I  will  not  venture  to  call  it  the  connection,  for  con- 
nection it  is  not — there  begins,  I  say,  and  there  ends,  as  far  as  the  Crown  is  concerned, 
the  action  of  the  American  government,  either  on  the  part  of  the  consul  or  on  the  part 
of  the  minister  in  London.  This  information  being  supplied  to  the  Crown,  to  suppose 
that  in  these  proceedings  the  government  have  been  influenced  by  the  American  gov- 
ernment, or  any  officer  of  the  American  government,  is  as  pure  a  piece  of  imagination 
as  the  imaginary  report  of  which  my  learned  friend  has  spoken,  thinking,  I  suppose,  at 
the  moment,  that  he  was  jocose,  and  not  meaning  you  to  take  it  seriously.  I  say  it  is 
just  as  imaginary  and  just  as  much  without  foundation  as  the  imaginary  report  which 
my  learned  friend  asked  you,  I  presume  in  jest,  to  suppose  that  an  officer  of  the  Crown 
might  have  presented  to  the  government.  My  learned  friend  says,  I  can  imagine  this 
statement  laid  before  the  law  officers  of  the  Crown,  and  I  can  imagine  their  saying, 
Why,  there  is  no  case  here;  there  is  no  substantial  proof;  you  must  fail  if  you  go  into 
court ;  but  the  American  government  are  urgent,  and  they  ask  you  to  see  what  can  be 
done;  and  therefore  you  may  as  well  seize  the  ship  and  file  an  information,  and  see 
what  comes  of  it.  Gentlemen,  my  lord  the  chief  baron  has  himself  been  a  distinguished 
officer  of  the  Crown,  and  I  am  quite  sure  I  shall  have  his  support  when  I  say  that, 
unless  you  are  to  treat  this  as  meant  in  a  purely  jocular  sense,  my  learned  friend  has 
imagined  that  which  is  not  merely  unlikely,  but  simply  impossible ;  and  he  knows  it ; 
and  I  will  to  that  only  add,  that  if  such  a  proceeding  as  between  this  government  and 
its  advisers  were  possible,  and  were  to  occur,  it  would  be  one  which  ought  to  consign 
to  disgrace  the  law  officers  who  so  advised  the  Crown,  and  ought  to  banish  from  office 
with  ignominy  the  minister  who  adopted  or  listened  to  such  advice.  I  am  afraid  I 
may  be  giving  too  much  importance  to  these  observations,  but  it  is  impossible  to  teU 
beforehand  what  weight  may  be  put  on  any  observation  made  by  so  grave  and  learned 
a  personage  as  my  learned  friend  Sir  Hugh  Cairns.  I  therefore  repeat,  that  if  this  was 
not  intended  as  a  jocular  imagination,  not  perhaps  very  clearly  developed,  there  is 
nothing  in  it  to  which  you  could  be  expected  to  pay  any  attention  whatever. 

I  now  come  to  a  series  of  observations  of  my  learned  friend,  a  good  many  of  which,  I 
think  the  greater  part  of  which,  must  have  been  intended,  or  should  probably  have 
been  addressed  to  the  learned  judge.  My  learned  friend  urged  a  great  many  legal 
topics,  no  doubt,  in  the  hearing  of  the  chief  baron,  but  also  in  your  hearing,  and  appar- 
ently directed  to  you,  which  bore  exclusively  upon  questions  of  construction  of  the 
statute  and  other  matters  of  law ;  but  as  my  learned  friend  took  that  course,  I  have  no 
option  but  to  follow  him  through  his  observations,  I  will,  however,  ask  the  attention 
of  my  lord  the  chief  baron  upon  those  points  to  which  I  shall  have  to  advert,  and 
which  may  rather  be  matters  of  law.  With  respect  to  the  matters  of  fact  I  am  sure  I 
shall  have  your  attention,  gentlemen,  and  before  I  sit  down  I  will  endeavor  separately 
and  distinctly  to  lay  before  you  the  actual  state  and  proofs  of  the  facts  disconnected 
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With  matters  of  law ;  as  to  wliich  last-mentioned  matters  you  will  take  the  direction 
of  the  chief  baron,  and  with  the  discussion  of  which  you  will  not  therefore  have  to 
disturb  your  minds.  My  learned  friend,  among  other  matters  of  law,  said,  and  it  is 
not  for  me  to  controvert  the  proposition,  that  it  was  perfectly  lawful  for  the  subject  of 
a  neutral  state  to  sell  a  ship,  complete  in  her  equipment,  in  all  respects  fit  for  warlike 
purposes,  to  a  belligerent.  Now,  gentlemen,  there  would  have  been  a  great  deal  of 
force  in  that  if  my  learned  friend  had  been  able  to  suggest  (what,  if  it  be  the  fact,  he 
could  easily  prove)  that  this  vessel,  the  Alexandra,  was  intended  to  be  offered  for  sale 
as  a  contingency,  which  offer  might  or  might  not  have  been  accepted  hj  any  belliger- 
ent, or  any  one  of  those  two  belligerents ;  but  on  the  face  of  it  the  evidence,  which  was 
uncontradicted,  shows  that  there  was  no  such  object  or  purpose  as  the  construction  of 
a  vessel  of  war  with  a  view  to  offering  it  for  sale,  or  to  obtain  a  purchaser  from  either 
of  the  belligerents.  The  intent  would  be  there  that  the  vessel  should  be  equipped 
with  intent  to  be  offered  for  sale,  and  if  a  belligerent  purchaser  could  be  got,  then  to 
sell  it  to  that  belligerent  purchaser ;  that  would  be  the  intent  in  the  case  supposed, 
whereas  the  intent  alleged,  and  which  must  be  proved  to  your  satisfaction  in  this  case, 
is  an  intent  that  the  vessel  when  completed  should  not  be  sold,  but  should  at  once  pro- 
ceed to  be  employed  in  the  service  of  one  of  those  belligerents,  I  mean  the  Confederate 
States ;  therefore  I  at  once  dispose  of  the  observation  of  my  learned  friend  on  the  le- 
gality of  a  sale,  by  observing  that  we  have  no  proof  or  even  suggestion  of  an  inten- 
tion; and  therefore,  except  for  the  purpose  of  leading  your  minds  to  conclusions  for- 
eign to  the  case,  I  do  not  really  see 

Lord  Chief  BAROisr.  Do  you  admit  that  a  ship-builder  could  sell  a  vessel  to  either 
of  the  belligerent  parties  ? 

Mr.  Attorney  General.  I  say  that  there  was  no  intention  to  sell. 

Lord  Chief  Baron.  But  do  you  admit  that  it  would  be  lawful  for  a  ship-builder  to 
build  a  ship  for  general  purposes  and  then  sell  it  to  either  of  the  belligerent  parties  ? 

Mr,  Attoknby  General.  If  there  were  no  intent  in  the  course  of  equipping,  or  fur- 
nishing, or  fitting  out  the  ship ;  if  there  were  no  formed  or  decided  intent  that  the  ves- 
sel should  enter  into  the  service  of  either  of  the  belligerents,  without  saying  affirma- 
tively that  that  might  come  under  other  considerations,  I  say  the  case  would  not  be 
that  which  is  contemplated  under  this  statute. 

Lord  Chief  Baron.  I  am  asking  with  a  view  to  obtain  some  information  as  to  what 
your  opinion  of  the  law  is.  I  ask  you  whether,  in  your  opinion,  it.is  lawful  for  a  ship- 
builder to  build  a  vessel  which  may  have  a  warlike  aspect,  a  vessel  capable  of  being 
turned  into  a  warlike  vessel,  whether  it  is  lawful  for  a  ship-builder  to  build  such  a 
vessel,  with  a  view  to  offer  it  for  sale  indifferently  to  one  or  other  of  the  belligerent 
parties  ? 

Mr.  Attorney  General.  I  would  rather  confine  my  answer  to  this,  that  I  do  con- 
tend-that any  intent  by  a  builder  of  a  vessel  other  than  that  which  we  charge  here, 
namely,  the  intent  that  it  should  enter  into  the  service  of  a  foreign  power  at  war  with 
another  and  at  peace  with  the  British  government — I  say  I  do  not  allege  that  any 
intent  short  of  that  would  create  an  offense  under  this  act. 

Lord  Chief  Baeon.  I  have  of  course  no  power  to  enforce  an  answer  to  the  question 
I  have  put  to  you  if  you  decline  to  give  it. 

Mr.  Attorney  General.  My  object  in  not  wishing  to  bind  myself  to  any  conclusive 
answer  is  this,  that  as  it  appears  to  me,  the  facts  and  circumstances  of  the  present  case 
give  no  rise  at  all 

Lord  Chief  Baron.  I  am  not  quite  sure  of  the  facts  because  you  did  not  give  me 
an  answer;  if  you  give  an  answer,  I  should  put  another  question,  and  then  you  might 
perhaps  see  that  it  was  perhaps  very  germane  to  the  inquiry.  I  have  no  hesitation  in 
eaying  that,  according  to  all  the  authorities  and  all  the  decisions  that  we  can  get  at,  a 
ship-builder  has  as  much  right  to  build  a  ship  and  to  sell  it  as  a  maker  of  gun-powder 
has  a  right  to  sell  it  to  any  belligerent  parties,  or  the  maker  of  any  sort  of  cannon  or 
muskets,  or  pistols,  or  anything  else.  It  is  laid  down  in  Kent's  Commentaries  on 
American  LaW  that  it  is  the  right  of  neutral  subjects  to  supply  both  belligerents  with 
with  arms,  gunpowder,  and  all  munitions  of  war;  to  which  I  add,  why  not  ships? 

Mr.  Attorney  General.  I  do  not  controvert  the  proposition,  nor  do  I  controvert  the 
doctrine  Ikid  down  in  the  two  oases  of  the  Independencia  and  the  ship  Alfred,  which 
is  the  case  in  1st  Ouitis  which  was  cited  this  morning.  And  the  note  is,  that  it  is  not 
a  violation  of  the  neutrality  laws  of  the  United  States  to  sell  to  a  foreigner  a  vessel 
built  in  this  country  which  may  be  completely  equipped  for  war,  but  which  is  j&e- 
quently  used  for  merchant  purposes.  The  Independencia  is  a  fuller  case.  That  was  a 
case  in  which  a  ship  was  nilly  equipped  and  ready  for  immediate  warlike  purposes, 
but  there  was  no  formed  intent  that  she  should  enter  into  the  service  of  any  belligerent 
power,  the  intent  being  that  she  should  take  her  chance  of  finding  a  customer  in  some 
belligerent  or  other. 

Lord  Chief  Baron.  Apparently,  then,  you  concur  in  what  I  state  ? 

Mr.  Attorney  General.  I  do  not  deny  those  authorities,  but  I  distinguish  them 
very  much  indeed  from  this  case.  '  I  say  that  they  have  no  bearing  on  the  present 
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case.    The  present  case  I  put  forward,  as  it  was  put  forward  at  the  onset,  as  "being  a 
case  in  whi&h  a  particular  intent  is  discovered  to  have  existed,  and  I  prove 

Lord  Chief  BjVEOn.  The  act  does  not  say  that  it  is  unlawful  to  build  a  vessel  with 
that  intent. 

Mr.  Attoknby  General.  I  shall  come  to  my  learned  friend's  ohservations  on  these 
various  points  in  their  order.  I  have  taken  a  careful  note  of  the  argument  of  my 
learned  friend,  and  I  will  not  pass  over  any  material  part  of  it,  and  that  is  one  of  the 
subjects  to  which  I  shall  have  to  advert. 

The  next  contention  of  my  learned  friend  was  this,  that  to  hring  the  case  within  the 
statute  the  vessel  described  in  the  seventh  section  must  be  a  fully  armed  vessel  issuing 
out  of  a  port.  Now  I  cannot,  of  course,  agree  to  that  argument,  or  adopt  that  view 
of  the  section  of  the  statute,  because  it  is  upon  the  surface  of  the  statement  in  the 
iirst  sentence  which  I  addressed  to  the  jury  that  this  was  not  an  armed  vessel.  The 
whole  history  of  the  matter  is  now  before  the  jury.  Of  course,  there  was  never  any 
idea  of  suggesting  that  the  vessel  was  armed.  '  I  will  come  hereafter  to  the  arms  that 
were  probably  intended  to  be  put  on  board  her  by-and-by,  but  at  the  time  of  the 
seizure  the  vessel  was  in  the  state  which  I  described,  built  for  warlike  purposes,  and 
for  those  only,  but  not  having  received  any  armament  on  board.  Now,  addressing 
myself  to  this  point,  I  have  no  doubt  your  lordship  has  observed  that  those  various 
words  (and  they  are  numerous)  which  are  used  in  the  statute,  such  as  "  equipped," 
"  furnished,"  "  fitted  out,"  "  armed,"  and  so  on,  are  used  not  conjunctively,  but  alter- 
nately. 

Lord  Chief  Baron.  They  are  used  conjunctively  in  the  preamble  and  disjunctively 
in  the  enacting  clauses. 

The  Attorney  General.  Yes,  my  lord ;  and  I  shall  show  your  lordship  good 
authority  that  the  true  construction,  as  I  understand  it,  whatever  may  be  the  lan- 
guage of  the  preamble,  is  disjunctive.     It  is  used  disjunctively. 

LoitD  Chief  Bakon  Pollock.  Certainly  my  present  impression  is  that  they  all 
mean  precisely  the  same  thing,  "that  it  is  not  lawful  to  equip,  furnish,  or  to  fit  out  or 
to  arm"  for  a  particular  purpose  with  a  particular  intent,  and  that  there  is  no  distinc- 
tioii  for  this  purpose.  That  to  equip  a  ship  of  war  you  must  furnish  it  with  arms. 
Furnishing  it,  imports  arming  in  the  French  language ;  using  that  very  expression,  "  to 
arm."  I  apprehend  that  all  these  words  mean  substantially  the  same  thing,  whether 
you  call  it " equip,"  or  " furnish,"  or  "fitting  out,"  or  "arming,"  is  commonly  applied 
thus,  it  is  said  that  a  vessel  is  fitted  out  in  such  a  basin — meaning  it  is  fitted  out  for 
useful  purposes. 

The  Attorney  General.  My  lord,  there  are  other  material  words  to  which  I  will 
call  your  lordship's  attention.  It  is  not  only  a  violation  of  this  section  that  a  person 
shall  equip,  or  fit  out,  or  arm,  or  furnish,  but  if  he  shall  attempt  or  endeavor  to  do  so, 
or  shall  procure  the  thing  to  be  done,  or  shall  knowingly  assist  or  be  concerned  in 
aiding  with  the  intent.  Therefore  any  one  of  those,  or  the  endeavor,  or  being  con- 
cerned in  the  attempt  to  do  any  one  of  those,  as  I  submit  to  your  lordship  clearly  on 
the  terms  of  this  section,  would  bring  the  case  within  its  operation.  That  would  be 
a  matter  for  your  lordship's  direction  to  the  jury. 

But  if  one  might,  in  addressing  the  jury,  advert  to  the  consequence  of  such  a  con- 
struction being  adopted,  it  would  be  very  easy  to  show  that  if  it  were  to  be  adopted 
on  authority  the  foreign  enlistment  act  would  be  a  dead  letter,  and  might  as  well  be 
thrown  into  the  fire  or  repealed,  indeed,  rather  than  be  kept  in  the  statute  book 
inoperative  as  it  would  then  be,  because  we  do  not  need  to  draw,  as  my  learned  friend 
did  in  some  cases,  upon  a  vivid  imagination.  We  have,  as  a  matter  of  evidence  before 
us  in  the  case,  the  history  of  the  Alabama,  and  that  is  a  very  instructive  comment  on 
the  results  of  such  a  construction  as  my  learned  friend  contended  for  in  this  respect 
of  the  foreign  enKstment  act.  He  says  that  to  constitute  a  violation  of  this  section 
the  vessel  must  be  armed.  Now,  then,  what  would  be  the  consequence  ?  I  quite  agree 
that  whatever  the  offense,  it  must  be  committed  within  the  dominions  of  her  Majesty 
in  order  to  be  cognizant  by  English  tribunals.  What  would  be  the  consequence  of 
this  construction?  We  do  not  need  to  draw  on  imagination,  because  we  have  the 
example  of  the  Alabama  staring  us  in  the  face.  My  learned  friend  stands  on  the  word 
"  armed."  As  long,  therefore,  as  you  stop  short  of  arming,  according  to  this  aTgument, 
the  executive  cannot  interfere.  The  vessel  cannot  be  seized.  The  carrying  out  of  an 
obvious  intention  of  hostility  toward  a  fiiendly  state  cannot  be  prevented.  Now, 
then,  take  the  case  of  the  Alabama.  We  are  not  told  precisely,  nor  is  it  material,  in 
what  particular  state  of  preparation  that  vessel  was  when  she  left  her  moorings  at 
Birkenhead,  opposite  to  Liverpool,  but  we  know  that  she  was  not  armed.  We  know, 
in  point  of  fact,  that  she  obtained  her  armament  at  Terceira,  but  Terceira  is,  for  the 
purpose  of  the  present  observation,  merely  a  place  out  of  the  Queen's  dominions.  She 
would  have  obtained  her  armament  equally  well  out  of  the  Queen's  dominions  if  there 
had  been  a  tender  lying  with  that  armament  in  the  Irish  channel,  four  miles  say  from 
the  nearest  point  of  the  English  coast,  and  of  course  an  equal  or  greater  distance  from 
the  Irish  coast.    Now  suppose  that  to  have  occurred,  the  British  government  to  he 
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informed  on  credible  and  jnoontestible  evidence — I  have  a  right  to  take  it  so  far  that 
the  Alabama,  or  No.  290,  as  she  was  called,  has  been  built  for  the  express  purpose, 
and  is  being  completed  with  the  direct  intent  that  she  shall,  as  soon  as  safely  she  can 
out  of  reach  of  British  law,  take  on  board  her  armament,  and  then  immediately  assume 
the  character  and  proceed  on  the  operations  of  a  ship  of  war — I  put  it  to  you  some 
time  ago,  supposing  that  to  be  done  once,  and  supposing  the  knowledge  of  all  that  to 
be  brought  to  the  officers  of  the  British  government,  and  then  supposing  the  same 
thing  to  happen  the  next  day  or  the  next  week,  a  similar  ship,  a  similar  destination,  a 
similar  preparation,  and  a  tender  or  other  vessel  lying  outside  in  like  manner  to  fur- 
nish and  complete  the  armament ;  and  if  you  suppose  that  such  instances  recurring — 
and  if  the  law  would  be  as  my  learned  friend  contends  in  one  instance,  it  would  be  so 
in  one  thousand,  or  five  thousand,  or  ten  thousand — supposing  those  cases  to  be  recur- 
ring from  time  to  time,  and  the  officers  of  the  British  government  to  be  distinctly 
informed  of  them,  and  to  be  affected  with  distinct  and  clear  notice,  and  yet  no  pro- 
ceeding taken  to  prevent  the  departure  of  any  one  of  those  vessels  from  the  British 
port — I  ask  you  whether  the  provisions  of  this  section  would  not  be  rendered  entirely 
inoperative  by  reason  of  the  easy  and  obvious  means  of  evading  the  law  almost  under 
view  of  the  officers  and  ministers  of  that  law  ?  I  then  appeal  to  the  language  of  the 
statute.  That  is  an  observation  to  my  lord.  I  find  that  "  arming  "  is  used  as  an  alter- 
native expression,  and  I  find  that  it  is  used  equally  as  an  alternative  expression,  both 
where  it  is  spoken  of  as  directing  an  arming  and  where  it  is  spoken  of  as  endeavor- 
ing or  being  concerned  in  the  arming  or  in  the  equipment  of  the  vessel. 

Lord  Chief  Baron  Pollock.  I  have  got  the  word  "  equip"  in  Webster's  Diction- 
ary: "Equip,  to  furnish  with  arms,  or  a  complete  suit  of  arms  for  military  service." 
Thus  we  say,  to  equip  men  or  troops  for  war,  to  equip  a  body  of  infantry  or  cavalry. 
But  the  word  seems  to  include  not  only  arms,  but  clothing,  baggage,  utensils,  tents, 
and  so  on.  Then,  again,  the  third  meaning  is,  "  To  furnish  with  men,  artillery,  and 
munitions  of  war,  as  a  ship."  Hence,  in  common  language,  '•  to  fit  for  sea,  to  furnish 
with  whatever  is  necessary  for  a  voyage." 

The  Attorney  General.  My  lord,  I  must  still  address  your  lordship  on  the  argu- 
ment of  my  learned  friend,  to  which  I  have  now  arrived,  on  the  construction  which  is 
to  be  put  on  this  seventh  section.  My  learned  friend,  as  I  understood  him,  contended 
that  that  raised  an  argument  on  the  use  of  the  words  "  or  with  intent  to  cruise  or  com- 
mit hostility,"  occurring  rather  low  down  in  the  section  ;  and  he  contended  that  Those 
words  were  to  be  disjoined  from  the  previous  expression,  as  to  being  employed  in  the 
service  of  a  foreign  power.  Now,  my  lord,  the  words  of  this  section,  passing  over  the 
difference  between  "  eq\iipping"  and  "  endeavoring  and  being  concerned,"  and  so  on, 
point  to  the  equipment  or  fitting  out,  in  the  first  place ;  and  it  then  describes,  "  with 
intent  or  in  order  that  such  ship  or  vessel  be  in  the  service  (I  may  take  it  short)  of  a 
foreign  state  as  a  transport  or  storeship."  Now,  my  learned  friend  contended  that  with 
the  expression  "  storeship"  the  connection  of  the  ship  being  employed  in  the  service  of 
a  foreign  state  ended,  and  that  those  words,  therefore,  could  only  apply  to  the  case  of 
a  storeship,  and  would  not  apply  to  the  other  case  mentioned,  of  the  intent  of  the  use 
of  the  vessel,  being  that  it  should  cruise  or  commit  hostilities. 

Lord  Chief  Baron  Pollock.  In  that  I  own  I  do  not  agree.  I  think  that  those  four 
words  were  not  meant  three  of  them  to  be  applied  to  the  transport,  and  the  fourth  to 
the  vessel  of  war.     I  think  they  were  all  meant  to  apply  to  the  same  matters. 

The  Attorney  General.  I  was  only  going  to  make  this  observation,  which  would 
seem  to  my  mind  to  be  conclusive  on  the  correctness  of  this  view.  If  my  learned 
friend's  argument  iu  this  respect  were  well  founded,  then  this  would  follow,  that  you 
would  violate  the  act  if  you  fitted  out,  to  be  employed  in  the  service  of  a  foreign  state, 
a  transport  or  storeship,  without  reference  to  the  existence  of  a  state  of  war.  There- 
fore, a  merchant  or  a  ship-builder  at  Liverpool  or  at  Plymouth,  building  a  storeship, 
say,  for  the  Portuguese  or  the  Spanish  government — governments  which  have  no  war 
with  any  other  state — according  to  my  learned  friend,  would  violate  the  earlier  provi- 
sions of  the  section.  And  there  is  this  further  remark,  that  when  he  comes  to  "  intent 
to  cruise  or  commit  hostility,"  disjoining  that  from  "  being  employed  in  the  service  of 
a  foreign  government,"  he  would  make  it  descriptive  of  that  to  punish  or  to  repress 
which  no  act  of  Parliament  would  be  requi,red,  for  it  would  be  flat  and  simple  piracy, 
to  be  visited  with  the  consequences  of  that  crime  on  any  British  subject,  which  I  think 
my  learned  friend  described  as  "  cruising  on  his  own  account."  It  would  come  to  this, 
that  you  could  not,  without  violating  an  act  of  Parliament,  build  a  storeship  for  a 
foreign  government  at  peace  with  all  the  world ;  nor  would  you  violate  this  section  if, 
in  cruising  and  committing  hostilities,  you  did  so  in  the  service  of  a  belligerent  state. 
It  appears  to  me,  upon  those  two  grounds,  that  that  part  of  the  argument  of  my  learned 
friend  so  completely  fails,  that  I  will  not,  especially  after  the  intimation  of  your  lord- 
ship's opinion,  occupy  more  time  upon  it. 

Then  I  think  my  learned  friend  referred  to  the  eighth  section,  which  prohibits  the 
adding  to  the  number  of  guns  of  vessels  which  are  already  in  the  service  of  a  bellio-e- 
rent  state.    It  is,  that  any  person  who,  either  within  the  seas  or  in  any  part  of  £er 


PAELIAMENTAEY    AND   JUDICIAL   APPENDIX,    NO.   XV.         113 

Majesty's  dominions  beyond  the  seas,  without  leave  or  license,  shall,  by  adding  tothe 
number  of  guns  of  the  vessel,  or  by  changing  those  on  board  for  other  guns,  or  by  the 
addition  of  any  equipment  of  war,  (here  is  the  offense,)  "  increase  or  augment  the  war- 
like force  of  the  ship,  shall  be  visited  with  the  consequences  of  a  violation  of  the  act." 
Therefore,  we  have,  in  the  section  immediately  following,  a  section  which  is  properly 
to  be  considered  a  prohibition  of  increasing  the  warlike  force  of  a  vessel  already  fur- 
nished and  cruising  as  a  vessel  of  war.  Whereas,  according  to  my  learned  Mend's  con- 
struction, yoa  might  add  in  effect  to  the  navy  of  either  belligerent  vessels  of  war,  with 
the  gims  and  munitions  complete,  provided  only  you  either  do  not  put  on  board  a  com- 
plete armament  before  the  vessel  leaves  the  ports  of  Great  Britain,  or  provided  you  (as 
my  learned  friend  calls  it)  cruise  on  your  own  account  as  a  pirate  and  do  not  take  ser- 
vice under  any  lawful  flag.  My  learned  friend  (as  your  lordship  and  the  jury  will 
recollect)  entered  into  a  good  deal  of  comment  as  to  what  had  happened  with  reference 
to  the  discussion  jjwo  and  con  on  the  foreign  enlistment  act,  and  he  sought  (I  suppose 
such  must  have  been  the  intention  of  my  learned  friend)  in  some  way  to  influence  your 
lordship's  decision  on  the  meaning  of  the  act  of  Parliament  as  it  stands,  by  reference 
to  discussions  and  observations  ot  very  eminent  statesmen,  my  learned  friend  at  the 
same  time  discreetly  availing  himself  of  the  opinions  of  certain  of  those  eminent  men 
only ;  for  my  learned  friend  knows  well  that  there  was  considerable  diversity  of  opinion 
expressed  on  the  subject.  Now,  my  lord,  the  debates,  as  your  lordship  is  well  aware, 
which  took  place  previous  to  the  passing  of  this  act  were  frequent.  Men  of  the  greatest 
parliamentary  eloquence  and  genius  took  part  in  them  on  the  one  side  and  the  other, 
and  very  opposite  opinions  were  expressed,  as  happens  when  you  have  a  debate — the 
opposition  taking  one  view  and  the  government  another — very  opposite  opinions  were 
put  forward  in  the  statements  and  in  the  speeches  of  very  eminent  authorities.  When 
I  tell  you  that  the  debaters  on  the  introduction  of  this  bill  included  Mr.  Canning,  Sir 
James  Mackintosh,  Sir  William  Scott,  afterward  Lord  Stowell,  Mr.  Scarlett,  Mr.  Den- 
man,  and  eminent  members  of  the  legislature  of  that  class,  I  need  not  apprise  you  that 
if  any  of  you,  after  this  inquiry  has  come  to  an  end,  feel  disposed  to  sit  down  and 
obtain  the  volume  of  Hansard  for  the  year  1819,  and  to  occupy  a  leisure  hour  or  two 
in  reading  a  very  excellent  report  of  very  eloquent  speeches  in  Parliament,  you  have 
the  means  of  so  entertaining  and  instructing  yourselves ;  but  I  cannot  perceive  the 
bearing  of  those  discussions  or  of  the  observations  of  those  statesmen  on  the  question 
which  we  have  now  to  discuss.  I  think  the  case  of  necessity  occupies  and  will  occupy 
quite  enough  of  your  time  and  of  the  time  of  my  lord  to  render  it  the  duty  of  counsel 
not  to  engage  your  attention  and  to  occupy  your  time  in  matters  which  are  not  strictly 
relevant ;  and  I  will  therefore  pass  away  without  any  more  immediate  or  detailed  com- 
ment on  the  observations  of  my  learned  friend  by  repeating  the  remark,  that  there  are 
observations  on  the  other  side  which  might  be  cited  and  might  be  laid  before  you.  But 
I  think  that  form  of  answering  what  my  learned  friend  has  said  would  be  unfair  to  you 
and  an  unfair  use  of  the  public  time. 

There  was  a  subject  to  which  my  learned  friend  referred  upon  which  I  will  simply 
say  a  word.  He  alluded  to,  and  he  went  at  some  length  into,  the  history  of  what  is 
called  generally  the  Terceira  expedition.  I  did  not  myself  perceive  quite  the  bearing, 
even  allowing  the  general  latitude  which  my  learned  friend  took  of  that  expedition,  or 
of  the  circumstances  connected  with  it  at  all  events,  on  the  defendants'  case.  I  believe 
the  fact  to  be,  as  a  matter  of  history,  that  that  expedition  was  highly  disapproved  of 
by  the  government  of  this  country,  who  showed  their  disapprobation  in  a  very  strong 
and  not  warrantable  manner,  according  to  the  law  of  nations,  for  the  ships  of  that 
expedition  were  seized  in  the  waters  of  a  neutral  and  friendly  power,  and  therefore,  so 
far  as  the  views  and  action  of  the  government  of  that  day  itself  were  concerned,  they 
did  not  view  that  expedition  in  a  favorable  light,  but  rather  seem  to  have  dealt  with  it 
with  a  high  hand — I  admit  as  a  violation  of  international  law.  Mr.  Huskisson's 
remarks  I  will  not  further  advert  to ;  they  come  within  the  observations  made  as  to  the 
speeches  of  writers  and  eminent  statesmen  on  the  one  side  and  the  other.  Mr.  Huskis- 
son,  at  the  time  when  he  made  the  observation  to  which  my  learned  friend  has  referred, 
was  the  leader  of  the  opposition  in  the  House ;  and  it  may  be  pretty  certain,  if  we 
could  have  access  to  the  observations  of  the  leader  for  the  government,  that  we  should 
find  very  opposite  and  very  conflicting  views  on  the  matter  put  forward. 

But  now  I  come  to  the  authorities  which  my  learned  friend  cited,  and  which  I  men- 
tioned just  now  to  my  lord — I  mean  the  cases  of  the  Independencia  and  the  Alfred. 
Upon  those  I  have  to  make  this  observation,  and  this  only.  They  were  founded  on  the 
American  statute,  but  I  am  not  aware  that  there  is  any  difference  material  to  the  pres- 
ent consideration  between  the  language  of  the  statute  of  that  country  and  the  language 
of  our  own  foreign  enlistment  act. 

Lord  Chief  Baeon.  It  is  given  by  Lord  Chancellor  Kent  in  his  commentaries;  I 
think  they  are  as  nearly  as  possible  the  same. 

Mr.  Attorney  General.  I  think  they  have  not  got  the  word  "  or,"  but  I  have  got 
the  word  "  and." 
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Lord  Chief  Baeok.  We  lawyers  sometimes  read  the  word  "  or"  for  "  and,"  and  "  and" 
for  "  or." 

Mr.  Attokney  Gbneeai,.  Yes,  my  lord,  no  doubt  in  the  stress  of  argument  we  do 
very  great  violence  to  words,  hut  in  ordinary  cases,  as  your  lordship  is-  well  aware, 
we,  at  least  those  who  rule  us,  and  lay  down  the  law  with  authority,  prescribe  to 
us 

LoKD  Chief  Bakon.  Considering  that  those  four  words  are  used,  as  I  think  they  are, 
in  the  same  sense,  all  of  them,  it'  must  be  a  matter  of  perfect  indifference  whether  yoii 
say  "or"  or  "and,"  because  if  you  do  the  one  you  do  all,  and  whether  it  is  used  dis- 
junatively  or  oopulatively  is  immaterial. 

Mr.  Attorney  General.  If  the  word  "  and  "  were  used,  and  we  were  permitted  to  read 
it  as  "or,"  it  would  perfectly  square  with  the  observation  which  I  am  addressing  your 
lordship.  I  am  relieved  from  any  difSculty  of  that  kind,  because  I  find  the  word  "  or" 
to  be  the  word  actually  employed,  and  I  resort  to  the  general  rule  of  construction  that 
you  are  to  give  to  the  words  in  the  act  of  Parliament,  as  to  the  words  in  any  other 
legal  instrument  submitted  for  legal  construction,  their  ordinary  grammatical  meaning, 
unless  there  be  something  in  the  context  which  assigns  such  meaning  which  would 
bring  a  result  unjust  or  absurd. 

My  lord,  I  find  no  difficulty  in  dealing  with  this  word  "  or  "  in  its  ordinary  sense,  and 
I  find  very  great  convenience,  as  I  think  I  shall  show  your  lordship,  in  adopting  that 
ordinary  view  of  its  signification.  My  lord,  on  this  point,  and  also  on  another  point 
that  was  raised,  namely,  the  absence  of  the  completion  of  the  vessel,  that  is  to  say,  that 
the  vessel  was  only  in  progress,  and  was  not  a  completed  vessel — on  that,  and  also  on 
the  construction  of  the  words  "^t  or  arm,  or  assisting  or  being  concerned  in,"  and  so 
on,  I  should  wish  to  refer  your  lordship  to  a  case  in  the  Supreme  Court  of  the  United 
States — the  United  States  against  Quincy. 

Lord  Chief  Baron.  What  is  the  book  of  the  report  ? 

Mr.  Attorney  General.  I  shall  principally  read  from  the  tenth  volume  of  Curtis's 
Reports  of  the  decisions  of  the  Supreme  Court.    It  begins  at  page  189. 

Sir  Hugh  Cairns.  We  have  got  a  report ;  I  have  it  reported  in  6th*  Peters. 

Mr.  Attorney  General.  It  is  the  same  case.  This  is  a  sort  of  digest  or  collection  of 
decisions,  but  it  is  a  work  with  the  authority  of  one  of  the  assistant  judges  of  the  court, 
and  is  a  work  of  great  authority. 

Lord  Chief  Baron.  What  is  the  name  of  the  case  ? 

Mr.  Attorney  General.  The  United  States  against  Quincy.  My  lord,  as  this  is 
the  only  authority  which  I  think  I  shall  have  to  trouble  your  lordship  with,  at  all 
events  in  any  detail,  and  as  it  really  is  a  case  throwing  very  considerable  light  upon 
any  matters  which  are  important  in  the  present  case,  I  will  take  the  liberty  of  reading 
the  judgment,  which,  I  am  happy  to  say,  is  not  one  of  very  great  length. 

Lord  Chief  Baron.  I  think  in  that  judgment  there  are  four  findings  of  law  by  the 
court,  and  then,  afterward,  four  others. 

Sir  Hugh  Cairns.  Four  directions. 

Lord  Chief  Baron.  Four  directions  of  law. 

Mr.  Attorney  General.  As  my  learned  friend  has  mentioned,  the  same  case  is  re- 
ported at  great  length  (for  it  contains  the  arguments  of  counsel)  in  the  report  men- 
tioned, I  mean  6th  Peters,  and  I  may  find  it  convenient,  as  part  of  my  observations  to 
your  lordship,  to  adopt  a  portion  of  the  argument  of  one  of  the  counsel,  whose  argu- 
ments are  reported  in  Peters  but  do  not  appear  in  the  book  from  which  I  am  about  to 
read  the  judgment,  I  mean  the  10th  volume  of  Curtis.  My  lord,  the  note  of  that  case 
is  this  :  "Under  the  third  section  of  the  act  of  April,  1818,"  (that  is  the  American  for- 
eign enlistinent  act,  which  I  mentioned,)  "it  is  not  necessary  that  the  vessel  should  be 
armed  or  in  a  condition  to  commit  hostility  on  leaving  the  United  States." 

Lord  Chief  Baron.  The  words  of  the  act  are  "  fitting  or  arming."  I  understand  in 
the  American  act  they  are  "  and  arming." 

Mr.  Attorney  General.  It  is  "  and?' 

Lord  Chief  Baron.  The  words  in  the  American  act  are  the  same  as  ours. 

Mr.  Attorney  General.  The  word  "and"  occurs  in  one  part  of  the  section,  and  the 
word  "or"  in  another. 

Lord  Chief  Baron.  I  suppose  they  draw  the  acts  of  Parliament  in  America  very 
much  as  we  do  in  England  ? 

Mr.  Attorney  General.  When  your  lordship  hears  this  judgment,  it  may  appear 
that  this  difference  was  on  purpose,  and  not  inadvertently  or  accidental.  It  is  section 
thirteen.  I  have  the  section  of  the  statute  before  me,  which  is  dated  April  the  20th, 
1818.  It  is  entitled  "  An  act  in  addition  to  the  act  for  the  punishment  of  certain  crimes 
against  the  United  States,  and  to  repeal  the  acts  therein  mentioned." 

The  third  section  of  the  American  act  provides,  "'  That  if  any  person  shall,  within  the 
limits  of  the  United  States,  fit  out  or  arm,  and  attempt  to  fit  out  and  arm,  or  procure  to 
be  fitted^  out  and  armed,  or  shall  knowingly  be  concerned  in  the  furnishing,  fitting  out, 
and  arming."    Therefore,  when  we  come  to  the  "  knowingly  be  concerned,"  we  nave 
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the  "  and"  changed  to  "  or,"  "  of  any  ship  or  vessel  with  intent  that  the  said  ship  or 
vessel  shall  he  employed  in  the  service  of  any  foreign  prince  or  state,  or  of  any  colony, 
subjects,  or  people,  to  cruise  or  commit  hostilities  against  the  district,  citizens,  or  pro- 
perty of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  with  whom 
the  United  States  are  at  peace,  or  shall  issue  or  deliver  a  commission  within  the  terri- 
tory or  jurisdiction  of  the  United  States  for  any  ship  or  vessel  to  the  intent  that  she 
may  he  employed  as  aforesaid ;  every  person  so  oifending  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  fined  not  more  than  ten  thousand  dollars,  and  imprisoned 
not  more  than  three  years.  And  every  such  ship  or  vessel,  with  her  tackle,  apparel, 
and  furniture,  together  with  all  materials,  arms,  ammunition,  and  stores,  which  may 
have  been  procured  for  the  building  and  equipment  thereof  shall  be  forfeited,  one-half 
to  the  use  of  the  informer,  and  the  other  half  to  the  use  of  the  United  States." 

Now,  with  that  section  in  mind,  let  us  see  what  the  judgment  of  the  court  was  in 
the  case  of  Quincy's.*  The  note  says :  "  Under  the  third  section  of  the  act,  it  is  not 
necessary  that  the  vessel  should  be  armed  or  in  a  condition  to  commit  hostilities  on 
leaving  the  United  States,  in  orderto  convict  one  indicted  for  being  concerned  in  fitting 
out  a  vessel  with  intent  that  she  should  be  so  employed."  I  do  not  know  whether  your 
lordship  has  a  copy  of  the  American  act  or  not  ? 

LOKD  Chief  Bakon  Poixock.  No,  I  have  not. 

The  Attorney  General.  Would  your  lordship  allow  me  to  hand  it  up  1  (The  act  of 
Congress  was  handed  to  his  lordship.)!  Your  lordship  will  find  that  in  that  section,  as 
far  as  regards  equipping,  or  attempting  or  endeavoring  to  equip,  or  procuring  to  equip, 
the  words  are  in  the  conjunctive ;  but  when  you  come  to  that  which  follows,  namely, 
"  the  being  concerned  in  fitting  out,"  there  the  word  is  "  or."  And  this  decision,  there- 
fore, is  upon  that  portion  of  the  American  statute,  which,  in  its  language,  precisely 
agrees  with  the  general  language  of  our  act  of  Parliament,  the  American  act  of  Parlia- 
ment making  a  difference  as  to  the  conjunctive  or  disjunctive  ■  in  one  particular  only, 
our  act  of  Parliament  adopting  and  observing  that  distinction  throughout.  But,  as 
your  lordship  will  now  understand,  this  case  is  an  authority  upon  the  whole  of  our 
section,  (because  it  proceeds  upon  that  part  of  the  American  section  which  agrees  with 
the  whole  of  ours,)  that  it  is  not  necessary  that  the  vessels  should  be  armed  or  in  a 
condition  to  commit  hostilities  on  leaving  the  United  States,  in  order  to  convict  one  in- 
dicted for  being  concerned  in  fitting  out  a  vessel  "  with  intent  that  she  may  be  em- 
ployed as  aforesaid,"  when  "  every  person  so  offending  shall  be  deemed  guilty." 

The  caxiit  adjourned  for  a  short  time. 

Gentlemen,  I  am  sorry  to  interpose  this  legal  argument  in  the  course  of  my  address, 
but  it  is  difficult  to  avoid  doing  so  after  the  course  taken  by  my  learned  friend  Sir 
Hugh  Cairns.  I  was  proceeding  to  read  this  judgment  in  the  case  of  The  United  States 
vs.  Quincy.  It  is  delivered  by  Judge  Thompson,  and  he  states :  "  The  indictment  upon 
which  the  defendant  was  put  upon  his  trial  contains  a  number  of  counts  to  which  the 
testimony  did  not  apply,  and  which  are  not  drawn  in  question.  The  twelfth  and  thir- 
teenth are  the  only  points  to  which  the  evidence  applied,  and  the  offense  charged  in 
each  of  these  is  substantially  the  same,  to  wit :  that  the  said  John  D.  Quincy,  on 
the  31st  day  of  December,  1828,  at  the  district  of  Maryland,  &o.,  with  force  and  arms, 
was  knowingly  concerned  in  the  fitting  out  of  a  certain  vessel  called  the  Bolivar,  oth- 
erwise called  Las  Damas  Argentinas,  with  intent  that  such  vessel  should  be  employed 
in  the  service  of  a  foreign  people — that  is  to  say,  in  the  services  of  the  United  Provinces 
of  Rio  de  la  Plata — to  commit  hostilities  against  the  subjects  of  a  foreign  prince — that 
is  to  say,  against  the  subjects  of  his  Imperial  Majesty  the  constitutional  Emperor  and 
perpetual  defender  of  Brazil,  with  whom  the  United  States  then  were  and  stiU  are  at 
peace,  against  the  form  of  the  act  of  Congress  in  such  case  made  and  provided."  There- 
fore it  would  appear  to  be  really  an  indictment.  I  do  not  know  that  it  would  be  mate- 
rial. An  information  is  a  public  proceeding,  and  I  apprehend  that  the  rules  of  evidence 
would  be  the  same.  The  act  in  question,  in  the  sixth  volume  of  the  Laws  of  the  United 
States,  declares  that,  "  if  any  person  shall,  within  the  limits  of  the  United  States,  fit 
out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or 
shall  knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  arming."  And  I  may 
mention  here  to  you,  that  in  the  present  information  the  charge  is  made  in  the  various 
ways,  namely,  "equipping  or  fitting  out,  or  attempting  or  endeavoring,  or  being 
engaged  in ; "  that  may  be  taken,  "  to  bring  him  within  the  words  of  the  act ;"  it  is  not 
necessary  to  charge  him  with  being  knowingly  concerned  in  fitting  out  and  arming. 
The  words  are  fitting  out  or  arming ;  either  will  constitute  the  offense — that  is,  when 
you  adopt  the  words  "  being  concerned,"  then  it  is  "  being  concerned  in  fitting  out 
or  arming."  He  is  only  charged  with  being  knowingly  concerned  in  the  furnishing, 
fitting  out,  or  arming.  "  This  case  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Maryland,  and  on  the 
points  and  questions  in  which  the  judges  of  the  said  circuit  court  were  opposed  in 
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opinion,  and  which  were  certified  to  this  court  for  its  opinion,  agreeably  to  the  act  of 
Congress  in  such  case  made  and  provided,  and  was  argued  by  counsel ;  in  consideration 
whereof  it  is  the  opinion  of  this  court,  1.  That  it  is  not  necessary  that  the  jury  should 
believe  or  find  that  the  Bolivar,  when  she  left  Baltimore,  and  when  she  arrived  at  St. 
Thomas,  and  during  the  voyage  from  Baltimore  to  St.  Thomas,  was  armed  or  in  a  con- 
dition to  commit  hostilities,  in  order  to  find  the  defendant  guilty  of  the  offense  charged 
in  the  indictment ;  therefore,  the  first  instruction  applied  for  on  the  part  of  the  defend- 
ant must  be  denied,  and  that  on  the  part  of  the  United  States  given.  2.  That  the 
second  and  third  instructions  asked  for  on  the  part  of  the  defendant  should  also  he 
given."  That  is  the  fourth  instruction — that  is,  as  to  the  Rio  de  la  Plata,  whether  it 
was  to  be  considered  a  state.  In  the  original  report  in  Peters,  the  arguments  of  coun- 
sel are  given,  as  well  as  a  full  statement  of  the  facts. 

Lord  Chief  Baron  Pouock.  Is  that  in  Peters's  Report  or  in  Curtis  ? 

The  Attorney  General.  I  was  about  to  cite  a  passage  from  the  argument  of  counsel 
to  use  it  as  my  own,  which  is  in  page  451.  I  understand  your  lordship  has  the  case  in 
6th  Peters. 

Lord  Chief  Baron  Pollock.  I  have  it  before  me  now— Mr.  Williams  in  reply. 

The  Attorney  General.  Yes,  my  lord,  "  commented  for  the  United  States  in  support 
of  their  first  prayer,  that  the  guilty  intention  having  been  proved  to  have  existed  in 
the  mind  of  the  traverser  in  the  United  States,  and  the  guilty  enterprise  haying  actu- 
ally commenced  there,  the  traverser  is  guilty  of  a  violation  of  the  third  section  of  the 
act  of  the  20th  of  April,  1818,  although  the  equipments  were  not  completed  in  the 
United  States,  and  although  the  cruise  was  not  commenced,  nor  the  Bolivar  prepared 
to  commence  her  cruise,  until  after  her  arrival  in  St.  Thomas." 

Lord  Chief  Baron  Pollock.  Where  is  that  ? 

The  Attorney  General.  I  am  reading  from  the  arguments  of  Mr.  Williams,  the 
counsel,  at  page  451.  The  section  in  question  punishes  "the  fitting  out  and  arming, 
the  attempting  to  fit  out  and  arm,  the  procuring  to  be  fitted  out  and  armed; "  and  with 
the  view  to  comprehend  all  who  shall  have  any  participation  in  disturbing  the  neutral 
relations  of  the  United  States,  it  punishes  those  "  who  shall  be  knowingly  concerned  in 
the  furnishing,  fitting  out,  or  arming  any  ship  or  vessel  with  intent,"  &c.  Then,  in  the 
next  sentence  but  one,  he  argues,  "  If  it  be  necessary  for  the  completion  of  the  offense 
that  the  vessel  should  not  only  be  fitted  out  but  also  armed,  it  is  manifest  that  this 
important  act  of  Congress,  required  by  the  laws  of  nations,  and  essential  to  preserve 
the  peace  of  this  country  with  foreign  nations,  wiU  become  a  dead  letter;  for  it  is  not 
only  easy  to  evade  its  provisions,  but  at  least  equally  convenient  to  do  so,  by  having 
some  additional  equipments,  however  inconsiderable,  to  be  effected  abroad.  This  posi- 
tion admits  that  the  attempt  to  fit  out  and  arm,  however  small  the  progress  therein,  is 
an  offense,  while  the  complete  fitting  out,  having  a  commission  on  board,  with  the  most 
flagrant  intention  to  privateer,  is  no  infringement  of  the  act.  The  slightest  augmentar 
tion  to  an  armed  vessel  is  undeniably  an  offense  under  the  fifth  section,  as  it  is  under 
the  eighth  section.  The  policy  and  scope  of  this  old  law,  so  far  from  restraining  the 
express  terms  used  in  this  section,  afford  the  strongest  aid  towards  a  literal  construction 
of  those  terms.  The  twelfth  and  thirteenth  count  of  this  indictment,  and  the  first 
prayer,  are  drawn  in  the  very  words  of  the  third  section  of  the  act  in  question ;  and  if 
these  counts  and  this  prayer  are  not  sustained,  it  must  be  on  the  ground  that  the  act 
ought  to  be  interpreted  differently  from  its  obvious  and  literal  meaning.  The  reason 
for  a  strained  interpretation,  which  will  have  the  effect  of  defeating  and  repealing  this 
wholesome  statute,  will  scarcely  prevail  with  this  court,  and  the  authorities  will  be 
found  to  overthrow  such  an  interpretation  and  to  support  that  which  is  insisted  on  by 
the  prosecution.  The  exact  and  faithful  discharge  of  the  duties  which  a  neutral  posi- 
tion imposes  upon  governments  is  among  the  highest  and  most  important  of  all  national 
diities.  Honor  and  interest  concur  in  making  it  especially  binding  on  our  own  govern- 
ment." I  will  apply  these  terms  to  the  British  government,  and  while  this  conduct  has 
in  a  very  great  degree  promoted  the  prosperity  of  this  country,  it  has  placed  the  policy 
and  character  of  the  nation  in  a  high  and  elevated  position  in  the  estimation  of  other 
powers.  Then  there  are  authorities  cited.  In  the  third  circuit  and  Pennsylvania  dis- 
trict a  decision  was  made  upon  the  words  on  which  this  indictment  was  drawn,  and  it 
was  there  decided,  in  the  case  of  The  United  States  vs.  Gurnet,  2  Dall.  321,  that  the 
converting  a  ship  from  her  original  destination  with  intent  to  commit  hostilities,  or, 
in  other  words,  converting  a  merchant  ship  into  a  vessel  of  war,  must  be  decreed  an 
original  outfit,  for  the  act  would  otherwise  become  nugatory  and  inoperative.  It  is  the 
conversion  from  her  peaceable  use  to  the  warlike  purpose  that  constitutes  the  offense. 
Then  it  appears  that  the  vessel  to  which  that  case  referred  never  actually  proceeded  on 
a  cruise,  and  yet  Gurnet  was  convicted.  Whereas  he  argues,  "  in  the  case  at  bar,  the 
Bolivar  having  actually  performed  her  cruise,  and  made  captures  of  vessels  and  prop- 
erty of  nations  with  whom  the  United  States  were  at  peace,  no  room  is  left  for  doubting 
the  object  of  her  outfit  in  the  port  of  Baltimore."  But  of  course  it  was  necessary  that 
the  act  should  be  completed  within  the  territories  of  the  United  States,  and  it  was 
therefore  held  that  under  that  portion  of  the  statute  in  wh'ich  the  word  "or,"  and  not 
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the  word  "  and,"  is  used,  and  in  that  respect  exactly  the  same  as  the  general  structure 
of  our  seventh  section  upon  the  charge  of  being  concerned — which  is  one  of  the  charges 
in  this  information — in  the  fitting  out,  such  charge  is  established  by  showing  the  intent, 
aud  a  partial  construction  only,  and  not  a  complete  construction  or  arming  of  the  vessel. 
That  applies  to  one  of  the  objections  taken  by  my  learned  friend  Sir  Hugh^Cairns  in 
this  case,  that  the  vessel  is  not  a  complete  vessel,  and  to  his  argument  that,  in  order 
that  it  should  be  brought  within  any  one  of  the  limbs  of  this  section,  it  ought  to  be  a 
completed  vessel.  To  which,  as  I  understand  hig  argument,  there  should  be  superadded 
some  equipment  or  fitting  or  arming  which,  he  contended  besides,  was  indispensable  to 
make  the  offense  in  any  sense  a  complete  offense. 

Gentlemen,  I  think  I  have  now  come  to  the  last  of  the  legal  discussions  invited  and 
raised  by  my  learned  friend ;  and  upon  this  authority  I  would  submit  to  you  that  the 
authority  also  agrees  with  the  reasonable  construction.  Two  points  are  established : 
first,  that  arming  is  not  necessary  in  order  to  constitute  one  of  the  violations  of  the 
statute,  namely,  the  being  concerned  in,  or  probably  endeavoring,  but  at  all  events 
being  concerned  in,  the  equipping,  furnishing,  or  fitting  out ;  and  the  next,  that  it  is 
not  in  any  view  of  the  section  necessary  that  the  vessel  with  reference  to  which  the 
forfeiture  is  sought  to  be  affirmed  should  at  the  time  of  seizure  be  a  completed  vessel, 
and  have  then  superadded  some  armament  or  fitting  of  war. 

Gentlemen,  I  am  happy  now  to  state  that  what  I  shall  have  further  to  add  will  be 
mainly,  if  not  exclusively,  upon  matters  within  your  province,  and  which  you  will 
have  to  decide  under  the  ruling  of  my  lord  the  chief  baron,  namely,  upon  matters  of 
fact. 

My  learned  friend  said,  and  I  do  not  at  all  demur  to  that  way  of  looking  at  the  case, 
that  there  would  be  two  questions  for  your  consideration.  The  first  is.  Was  the  ship 
equipped  t  and  if  so,  Was  the  vessel  fitted  out  for  a  warlike  or  for  a  mercantile  pur- 
pose f  That  is  the  first  question.  My  learned  Mend  himself,  in  dealing  with  the  ques- 
tion, commented  on  the  evidence  of  three  witnesses.  Captain  Inglefield,  Mr.  Green,  and 
Mr.  Black,  called  on  behalf  of  the  Crown  to  show  what  was  the  structure,  the  strength, 
and  the  adaptation — ^I  do  not  say  the  adaptability,  but  the  adaptation—  of  the  vessel 
as  far  as  the  building  had  gone.  Now  I  submit  to  you  that  this  part  of  the  case,  as 
the  evidence  stands,  is  conclusively  proved.  The  evidence  of  Captain  Inglefield  alone 
would  have  sufficed  to  make  out  that  part  of  the  case,  and  I  should  not  have  dreamt 
of  attempting  even  to  fortify  that  evidence  by  any  other  witness,  except  that  in  the 
conduct  of  cases  of  this  description  one  cannot  clearly  anticipate  on  what  points,  even 
on  points  which  may  appear  to  one  side  or -the  other  to  be  extremely  clear  and  incon- 
trovertible— one  can  never  with  certainty  conclude  that  on  a  point  opposing  evidence 
will  not  be  adduced.  As,  however,  no  opposing  evidence  has  been  produced,  and  as  Mr. 
Green  and  Mr.  Black  support  by  their  evidence  distinctly  the  evidence  of  Captain 
Inglefield,  I  am  content  to  leave  this  part  of  the  case  on  the  evidence  of  that  gen- 
tleman. 

Grentlemen,  my  learned  friend  has  been  very  eloquent  with  respect  to  some  of  the 
other  witnesses  called  on  the  part  of  the  Crown,  and  has  applied  very  harsh  terms  of 
vituperation.  He  could  not  of  course  adopt  such  a  course  with  reference  to  a  gentle- 
man like  Captain  Inglefield,  whom  we  shall  both  regard  as  an  intelligent,  competent, 
and  honorable  witness  upon  the  matter  on  which  he  came  to  speak.  Now,  then,  what 
did  he  say  ?  Because,  without  treating  it  as  a  matter  of  science,  or  as  the  opinion  of 
an  expert,  I  would  very  shortly  recall  your  recollection  to  the  facts  connected  with  the 
vessel,  which  were  spoken  to  by  Captain  Inglefield.  He  told  you  her  burden,  which 
would  be  small  for  a  man-of-war,  but  of  course  quite  sufficient  for  a  war  vessel  of  the 
smaller  class ;  he  told  you  she  was  built  of  teak,  and  she  was  very  strongly  built,  and 
he  showed  that  by  reference  to  the  thickness  and  8trength.of  the  various  parts  of  the 
vessel.  He  told  you  that  her  bulwarks  were  strong  and  low ;  he  told  you  that  she  was 
not  fitted  for  a  commercial  ship,  and  I  am  glad  to  have  some  admission  from  my  learned 
friend,  or  from  his  clients  through  him,  for  my  learned  friend  agrees  that  she  was  not 
adapted  for  commercial  purposes.  She  wanted  of  course  that  which  is  essential  to  a 
mercantile  ship,  a  hold  in  which  to  carry  goods.  She  had  what  may  be  called  a  hold, 
if  you  please ;  that  is  to  say,  she  had  space  in  her  lower  part  for  the  carriage  of  stores, 
but  not  for  the  carriage  of  merchandise ;  that  my  learned  friend  admits,  but  he  laid 
hold  of  an  expression  which  Captain  Inglefield  used.  Captain  Inglefield  being  the 
witness  of  truth,  would  not  of  course  give  you  a  partial  account,  but  if  he  comes  before 
you  to  state  anything  he  would  state  the  whole  truth,  and  he  stated  that  this  vessel 
was  altogether  unfit,  which  leads  you  to  the  inference  that  she  never  was  intended,  for 
mercantile  purposes ;  she  was  fit  for  a  war  ship  or  a  yacht. 

Lord  Chief  Bakon  Pollock.  His  experience  is,  this  might  be  used  as  a  yacht,  and 
easily  convertible  into  a  vessel  of  war. 

The  Attoknjiy  General.  Yes,  my  lord ;  that  is  to  say,  by  armament  and  additions. 

Lord  Chief  Baron  Pollock.  No  more  than  that ;  there  were  no  guns  or  prepara- 
tions for  guns;  she  is  without  any  of  those  appurtenances  which  indicate  an  intention 
of  guns  being  put  on  boaf  d. 
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The  Attorney  General.  Your  lordship  is  aware  that  she  was  not  fit  for  any  actual 
use  at  sea,  either  as  a  vessel  of  war  or  as  a  mercantile  vessel,  at  that  time.  I  think  she  had 
had  a  propeller  attached ;  her  masts  were  in ;  they  had  begun  her  rigging,  hut  she  was 
evidently  in  an  incomplete  state ;  therefore,  when  Captain  Inglefield  speats  of  her 
capability  or  adaptation,  he  means  this,  and  such  is  the  fact,  that  supposing  the  per- 
sons who  had  built  that  ship  up  to  that  moment  had  intended  from  the  beginning  that 
she  should  be  made  a  man-of-war,  as  far  as  the  construction  of  the  vessel  had  gone 
they  would  have  done  precisely  what  they  have  done.  So  if  they  had  intended  her  for 
a  yacht,  that  which  was  done  would  have  been  done,  and  the  reason  of  that  is  obvious. 
The  great  distinction  between  a  war  ship  and  a  mercantile  ship  is,  that  the  one  is 
adapted  to  carry  men  and  arms  and  military  and  naval  stores,  and  the  other  is  adapted 
to  carry  ordinary  merchandise  as  cargo.  But  there  is  this  in  common  between  a  yacht 
and  a  man-of-war,  that  a  yacht  is  no  more  designed  or  adapted  to  the  carriage  of  cargo 
or  merchandise  than  is  a  ship  of  war.  It  is  common  to  a  yacht  and  to  a  ship  of  war, 
that  the  arrangement  of  stowage  should  be  adapted  to  the  carriage  of  men  and  to  the 
carriage  of  provisions  and  munitions  which  they  may  desire  to  use ;  but  the  Alexandra 
was  not  adapted  and  fitted,  and  could  not  be  adapted  to  mercantile  uses,  because  you 
cannot  change  such  a  material  condition  in  a  ship  and  in  her  construction  as  in  the 
room  provided  for  stowage.  If  you  build  your  vessel  with  stowage  only  sufficient  for 
the  carriage  of  such  commodities  or  materials  as  might  be  carried  on  a  ship  of  war  or 
a  yacht,  you  cannot,  without  making  the  ship  over  again,  give  her  a  capacity  for 
carrying  a  mercantile  cargo.  Then  it  is  not  suggested — the  ingenuity  of  my  learned 
friend  did  not  suggest  to  him,  nor,  apparently,  have  the  instructions  of  his  clients  sug- 
gested to  him — that  there  ever  had  been  in  contemplation  a  yacht  from  the  beginning 
to  the  end  of  the  construction,  bo  far  as  it  had  gone,  of  the  Alexandra.  I  think,  there- 
fore, we  may  put  "  yacht "  out  of  consideration.  Then,  if  we  may  put  "  yacht "  out  of 
consideration,  we  have  the  possibility  of  a  peaceful  destination  absolutely  negatived, 
and  we  have  nothing  left  but  the  destination,  as  far  as  that  is  to  be  conjectured  from 
the  structure,  character,  and  strength  of  the  vessel ;  we  have  no  destination  left  but  a 
warlike  destination.  Therefore,  I  start  with  that  part  of  the  case.  Then  I  say,  with 
respect  to  the  witnesses,  Mr.  Green  and  Mr.  Black,  my  learned  friend  made  no  very 
pertinent  observations.  He  said  Mr.  Green  had  not  made  a  ship  for  many  years,  and 
was  of  opinion,  as  many  persons  at  his  time  of  life  are,  that  modern  inventions  were 
not  of  any  great  value ;  he  was  one  of  the  old  school,  to  whom  I  do  not  know  that  my 
learned  friend  should  particularly  object ;  all  that  he  objected  to  was  that  he  was  a 
tory  in  ship-building.  There  is  no  doubt  that  he  was  a  very  competent  witness,  and, 
as  regards  practical  workmanship,  probably  his  skill  and  experience  are  equal  to  those 
of  Captain  Inglefield,  he  taking  a  larger  view  of  the  matter. 

I  therefore,  without  saying  more  on  that  subject  as  to  the  evidence,  submit  to  you 
with  every  confidence  in  the  world,  that  that  part  of  the  case,  at  all  events,  has  been 
made  out.  My  learned  friend  alluded,  speaking  of  the  adaptability  of  a  ship,  to  an 
occurrence  which  took  place  some  years  ago,  wMch  we  all  recollect,  and  which  led  to 
an  ingenious  ship-buUder,  Mr.  Laird,  proposing  to  arm  all  the  tug-boats  in  the  Mersey. 
Let  me  make  this  remark  on  a  tug-boat :  a  tug-boat  is  no  more  intended  to  carry  cargo 
than  a  ship  of  war  or  a  yacht.  In  the  proposal  of  Mr.  Laird,  who  is  a  sanguine  person, 
he  proposed  only  to  convert  for  future  use  in  warlike  operations,  tug-boats,  which,  as 
far  as  the  main  conditions  of  difi'erence  between  merchant  ships  and  ships  of  war  are 
concerned,  would  belong  by  their  construction  to  the  war  vessels,  and  not  to  the  mer- 
cantile marine. 

Gentlemen,  that  brings  us  to  the  great  question  in  the  case  with  which  my  learned 
friend  next  dealt  on  the  evidence.  I  mean  the  question  of  intent,  because  I  have 
stated  and  admitted  throiighout  that  unless  you  are  satisfied  upon  the  evidence  pro- 
duced on  the  part  of  the  Crown  that  there  did  exist  the  intent — and  I  will  very  much 
adopt  the  view  put  forward  by  my  learned  friend  as  to  the  kind  of  person,  with  refer- 
ence to  the  ship,  by  whom  such  intent  must  be  entertained  to  fulfill  the  description  of 
the  intent;  I  shall  come  to  that  in  a  moment — but  unless  I  satisfy  you  that  the  intent 
that  the  vessel  should  be  employed  by  the  Confederate  States  is  made  out,  and  an  in- 
tent existing  before  the  seizure  and  during  the  construction  of  the  vessel,  I  have  stated 
throughout,  and  I  repeat,  that  the  information  faUs. 

Now,  then,  gentlemen,  let  us  see  what  the  evidence  is  as  regards  the  intent.  My 
learned  friend,  in  speaking  of  the  intent,  could  not,  of  course,  avoid  some  allusion  to 
that  remarkable  piece  of  evidence  to  which  I  called  your  attention  in  the  earliest  part 
of  my  observations.  My  learned  friend  could  not  fail  to  allude  to  the  statement  of  Mr. 
Da  Costa  as  to  what  Mr.  MiUer  said,  and  by  way  of  derogating  from  the  effect  or  weight 
of  that  evidence,  my  learned  friend  addressed  to  you  arguments  and  observations  which 
I  think  were  addressed  to  thfe  learned  judge  in  the  argument  in  favor  of  the  exclusion 
of  that  statement  of  Da  Costa,  and  which,  at  all  events,  if  they  were  not  so  addressed 
ought  to  have  been  and  they  more  properly  belonged — indeed  they  exclusively  belonged 
to  the  consideration  of  whether  that  evidence  ought  to  be  received ;  but  they  do  not  in 
any  degree  affect  the  weight  and  the  operation  of  the  evidence  when  it  is  lawfully 
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before  you.  Now,  te  has  spoken  disparagingly  of  Mr.  Miller,  who,  I  should  think,  was 
an  excellent  acquaintance  and  friend  of  my  learned  friend's  clients,  Messrs.  Fawcett, 
Preston  and  Company.  The  elder  Mr.  Miller,  I  am  informed,  and  I  suppose  that  will 
not  be  controverted,  is  a  respectable  gentleman,  in  aj  considerable  way  of  business. 
He  sat  facing  me.  I  do  not  know  whether  he  is  in  court  now.  It  is  immaterial,  but  he 
certainly  sat  facing  me  during  a  considerable  portion  of  yesterday. 

LoKD  Chief  Baron.  Do  you  personally  know  him,  Mr.  Attorney  General  ?  because 
that  is  a  very  unusual  statement  to  make  to  a  jury,  unless  you  are  giving  evidence. 

The  Attoknby  General.  I  am  not  giving  evidence,  my  lord. 

Sir  Hugh  Cairns.  It  is  a  piece  of  evidence  which  is  quite  new  to  me. 

The  Attorney  General.  It  certainly  was  stated  to  me.  I  thought  it  would  be  a 
notorious  matter.  However,  it  will  be  taken  that  I  should  not  state  it,  because  I  am 
not  desirous  of  going  into  the  box  to  be  cross-examined  by  my  learned  ftiend.  I  ask  you, 
therefore,  gentlemen,  to  dismiss  that  entirely  from  your  minds.  But,  however,  that  is 
immaterial. 

liORD  Chief  Barron.  You  may  take  it  for  granted  that  he  was  either  here  or  within 
call. 

The  Attorney  Gbner,\.l.  I  think  it  would  be  quite  enough  for  me  to  say  that  Mr. 
Miller  is  alive  and  well  and  able  to  travel.  He  is  in  a  condition,  therefore,  to  be  afi'ected 
by  what  we  call  a  subpoena,  and  he  either  was  here  or  was  not.  Now,  after  the  evidence 
which  Da  Costa  had  given,  it  might  be  suggested  that  they  could  not  tell  that  Da  Costa 
would  be  examined.  Da  Costa  was  examined  early  in  the  course  of  yesterday.  There 
are  abundant  means  of  communicating  with  Liverpool  by  telegraph.  Mr.  Miller  might 
have  been  telegraphed  to  to  come  off  by  the  mail  train  last  night,  and  might  have  been 
examined  this  morning;  therefore,  if  Mr.  Miller  has  not  been  brought  up  after  the  par- 
ties concerned  were  aware  of  the  evidence  given  by  Da  Costa,  the  conclusion  is  they 
really  do  not  disbelieve  Da  Costa,  and  they  have  not  thought  it  worth  their  while  to 
ask  Mr.  Miller  whether  he  can  contradict  him.  If,  as  the  probability  is,  as  the  Lord 
Chief  Baron  has  stated,  Mr.  Miller,  as  being  a  person  very  much  concerned  in  these 
matters,  was  within  hail,  then  it  is  to  be  Hiirly  inferred  that  those  who  act  for  the 
defendants  in  this  case  have  communicated  with  Mr.  Miller,  and  that  Mr.  Miller  has 
not  been  put  forward,  simply  for  this  excellent  reason,  that  if  he  had  been  put  forward 
he  would  not  have  contradicted  the  evidence  of  Da  Costa;  not  contradicting  it,  he 
would  confirm  it,  and  we  should  probably  have  obtained  evidence  from  the  other  side 
in  support  of  the  information. 

Now,  gentlemen,  what  was  the  statement  of  Mr.  Miller  ?  because  it  is  a  very  important 
statement,  and  I  ask  you  throughout  your  consideration  of  the  evidence  for  the  Crown 
to  bear  it  in  mind,  as  direct  and  important  evidence  upon  a  matter  like  intent,  which 
is  seldom  capable  of  conclusive  proof,  intent  being,  strictly  speaking,  that  which  is  in 
the  mind  of  a  person.  On  the  subject  of  intent  Mr.  Miller  was  plain  and  outspoken. 
Well,  but  Mr.  Miller  was  not  reticent  in  these  matters.  He  met  his  friend,  the  crimp, 
and  he  unbosomed  himself  to  him.  I  shall  have  to  comment  on  the  observations  of  my 
learned  friend  as  to  the  character  and  position  of  my  witnesses.  I  do  not  think  there 
is  anything  discreditable  in  the  character  or  position  of  Da  Costa  when  he  knows  what 
the  questions  raised  by  the  Crown  with  regard  to  the  Alexandra  were.  I  say  there. was 
nothing  discreditable  or  to  the  disgrace  of  Mr.  Da  Costa  that  he  should  make  that  com- 
munication to  those  who  would  be  able  to  avail  themselves  of  it  in  a  proper  way  and 
at  a  proper  time ;  at  all  events,  he  has  done  so,  and  he  is  now  to  be  taken  as  a  witness 
of  truth.  What  does  he  say  ?  He  says  that  the  elder  Mr.  Miller  told  him  that  the 
vessel  was  intended  for  a  gun-boat.  Now,  apart  from  any  evidence  of  this  kind,  I  think 
you  must  have  long  ceased  to  entertain  anj'  doubt  upon  that  matter.  Gun-boat  is  a 
name  for  the  kind  of  vessel  of  war  to  which  I  suppose,  from  her  size,  she  would  be 
particularly  adapted,  and  therefore  this  does  not  rest  at  all  exclusively  on  the  statement 
of  Mr.  Miller.  And  then  he  added.  We — I  must  take  it,  and  I  do  adopt  it,  that  the 
younger  Mr.  Miller  is  no  partner  of  his  father's,  but  I  think  it  is  very  likely  they  may 
be  spoken  of  by  strangers  and  by  the  world  as  Miller  and  Son ;  at  all  events  the  ex- 
pression is  in.  the  plural — ^We  and  Fawcett,  Preston  and  Company  have  jointly 
undertaken  to  build  her  for  Frazer,  Trenholm  and  Company  for  the  confederates. 
Then,  Ithiak,  he  went  on  to  say  that  Mr.  MUler  added  (what  we  certainly  have  proved 
without  Mr.  MiUer)  that  Messrs.  Frazier,  Trenholm  and  Company  are  agents  for  the 
confederate  government.  Now,  gentlemen,  this  is  very  material  evidence,  and  permit 
me  to  repeat,  that  if,  bearing  in  mind  the  evidence  for  the  Crown,  apart  from  and  inde- 
pendent of  this,  as  also  the  nature  of  the  matter  to  be  proved,  intent,  you  find  such 
evidence  even  pointing  probably  to  the  conclusion  which  this  evidence  shows,  then  I 
ask  you  to  add  to  all  the  other  proofs  this  statement  of  Mr.  Miller  ;  and  I  further  ask 
you,  can  you  reasonably  doubt  that  the  purpose  and  intent  was  that  the  vessel  should 
be  completed  as  a  vessel  of  war,  and  should  then  pass  into  the  service  and  the  employ- 
ment of  the  government  of  the  Confederate  States  ?  That,  at  all  events,  is  the  state- 
ment of  Mr.  Miller  of  the  purpose  for  which  he  made  it.  Permit  me  to  repeat,  for  it  is 
very  important,  you  cannot  doubt  for  one  moment  that  Da  Costa  has  not  invented 
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this ;  and,  moreover,  that  Da  Costa  has  given  a  correct  version  of  the  words  used  by 
Mr.  Miller  is  really  incontrovertible,  and  it  appears  to  rae  to  throw  very  great  light  on 
the  whole  of  this  case,  and  entirely  to  deprive  the  arguments  of  my  learned  friend  of 
any  weight  to  the  effect  that  we  were  calling  on  his  clients  to  go  into  the  box  and 
exculpate  themselves  ;  whereas  we  have  made,  as  the  evidence  stands,  a  strong  case. 

I  do  not  say  the  absence  of  intent  in  the  natui'e  of  things  would  not  be  consistent 
with  every  statement  short  of  the  statement  of  Mr.  Miller ;  but  then  if  you  have  a  case 
in  any  form  of  proceeding,  either  a  penal  proceeding  with  respect  to  property  like  this, 
or  a  proceeding  at  a  criminal  bar,  in  which  the  evidence  without  more  would  lead  to 
the  conclusion  that  the  allegation  was  sustained,  and  especially  if  it  be  in  the  power  of 
the  person  charged  to  vary  the  case,  it  is  undoubtedly  his  business  to  avail  himself  of 
his  opportunity,  and  not  to  leave  the  matter  in  any  kind  of  obscurity  or  doubt.  So 
much  for  Mr.  Miller.  My  learned  friend  said  Mr.  Miller  was  the  builder,  but  he  seems 
to  have  been  in  very  friendly  and  intimate  connection  with  Messrs.  Fawcett,  Preston 
and  Company,  as  well  as  with  persons  who  appear  to  have  been  mixed  up  in  this  com- 
mon interest. 

Then  my  learned  friend  said  there  was  no  secrecy  in  the  building  of  this  ship.  I  do 
not  suppose  there  was ;  it  was  built  in  an  open  builders'  yard ;  and  with  reference  to  the 
machinery,  it  was  constructed  on  the  premises  of  Messrs.  Fawcett,  Preston  and  Com^ 
pany.  I  do  not  suggest  that  the  operation  was  not  carried  on  in  the  usual  way;  and 
probably  it  did  not  occur  to  this  gentleman  that  there  was  any  necessity  for  conceal- 
ment ;  but  although  that  might  be  of  weight  if  the  case  was  left,  as  my  learned  friend 
has  supposed,  in  the  weak  and  meager  way  in  which  my  learned  friend  has  presented 
it  to  you,  I  think  when  we  take  into  consideration  the  evidence  which  we  have  laid 
before  yoa,  there  can  be  no  doubt  that  the  observation  loses  its  weight. 

Then  my  learned  fr-iend  came  to  the  matter  of  the  guns.  You  would  understand 
from  the  question  put  to  the  witness  from  the  workshop  of  Messrs.  Fawcett  and  Com- 
pany that  it  was  supposed  at  least  that  some  connection  would  be  traced  between  the 
Alexandra  and  certain  guUs.  Now  I  am  bound  to  admit  that,  strictly  speaking,  we 
failed  in  tracing  that  connection.  But  there  is  an  observation  which  I  think  I  am  enti- 
tled to  make  on  that,  and  which  impairs  very  much  the  force  of  my  learned  friend's 
observations  as  to  the  failure  of  the  case  on  the  part  of  the  Crown  as  compared  with 
the  way  in  which  it  was  expected  to  stand  in  that  respect.  Not  only  have  the  defend- 
ants done  that  which  of  course  I  admit  they  were  perfectly  entitled  to  do ;  not  only 
have  they  not  thought  fit  to  give  any  evidence  on  the  subject  on  which  Mr.  Miller  spoke 
so  distinctly,  but  they  did  another  thing,  which  is  a  matter  in  the  conduct  of  a  defense 
which  a  jury  witnesses  and  to  which  they  are  entitled  to  attach  some  weight.  And 
how  stands  the  case  with  reference  to  the  guns  ?  It  appeared  from  the  statement  of 
the  witness,  a  witness  of  course  called  from  the  premises  of  Messrs.  Fawcett,  Preston 
and  Company,  a  witness  of  the  name  of  Hodgson,  that  there  were  guns.  I  have  no 
right  to  say  now  that  those  guns  were  intended  for  the  Alexandra ;  but  he  described 
three  guns  as  being  at  the  premises  of  Messrs.  Fawcett,  Preston  and  Company,  a  large 
gun  and  two  smaller  guns.  I  have  mistaken  the  witness — I  was  upon  the  evidence 
really  of  Joseph  Carter.  Joseph  Carter  was  a  carpenter — he  would  therefore  have  no 
business,  properly  speaking,  with  guns,  rifled  or  unrifled — I  mean  with  the  guns  them- 
selves ;  but  you  cannot  use  the  gun  without  a  gun-carriage,  and  it  was  the  duty  of 
Carter,  as  a  carpenter,  to  make  the  gun-carriages  for  the  guns  constructed  at  the  work- 
shops of  Messrs.  Fawcett,  Preston  and  Company,  and  he  tells  you  that  he.  was  at  work 
at  certain  guns  at  the  same  time  at  which  the  arrangement  and  construction  of  the 
machinery  for  the  Alexandra  was  going  on.  This  no  doubt  was  left  open,  because  he 
spoke  of  the  machinery  he  saw  in  progress  in  the  yard  or  the  workshop  of  Messrs.  Faw- 
cett, Preston  and  Company.  He  was  employed  in  the  construction  of  the  gun-carriages, 
and  it  appeared  that  the  Alexandra  (I  suppose  it  is  found  convenient,  I  make  no  impu- 
tation on  that,  probably  it  is  found  convenient  in  such  a  case  to  use  a  number  instead 
of  a  name)  was  called  No.  2209. 

Sir  Hugh  Caikns.  That  was  the  machine  that  was  called  2209,  not  the  Alexandra. 

The  Attorney  General.  So  was  the  ship.  "  Messrs.  Fawcett  and  Company  were 
making  machinery  for  a  propeller  boat  named  2209." 

Sir  Hugh  Cairns.  I  am  sorry  you  have  taken  a  wrong  note.  ♦ 

The  Attorney  General.  There  is  the  note  of  my  learned  friend,  Mr.  Jones,  which 
is  to  the  same  effect  as  mine. 

Lord  Chief  Baron.  He  says,  "  I  never  heard  the  vessel  called  other  than  2209." 

The  Attorney  General.  He  says  it  was  2209. 

Lord  Chief  Baron.  He  says,  "1  did  not  go  on  board  the  Alexandra;  it  was  called 
with  us  2209." 

Sir  Hugh  Cairns.  That  is  the  machinery. 

The  Attorney  General.  The  number  was  attached  to  the  ship,  but  in  applying  the 
same  number  to  the  guns 

Lord  Chief  Baron.  "  A  gun-carriage  numbered  2209."  Each  gun-carriage  had  a 
separate  number.  The  number  on  the  carriage  was  the  same  as  the  number  on  the 
guns. 
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The  Attorney  Gbnekai.  Here  is  the  literal  quotation  from  the  short-hand  writer's 
notes. 

i<  I'OED  Chief  Babon.  "They  were  separate  jobs,  and  not  one  job."   And  then  he  says, 

1  could  not  say  that  they  were  for  the  same  vessel." 

The  Attorney  General.  Distinctly  upon  the  short-hand  writer's  note  the  witness 
stated,  which  agrees  with  our  note,  that  the  Tessel  was  called  2209. 

Lord  Chief  Baron.  I  have  read  my  note  to  that  effect. 

The  Attorney  Gbnerax.  Of  course,  my  lord,  that  is  conclusive. 

Lord  Chief  Baron.  "I  know  I  never  heard  the  vessel  called  other  than  the  2209." 
I  do  not  want  the  short-hand  writer's  note  for  that.- 

The  Attorney  6ener.u,.  I  know  one  of  the  witnesses  states  that  he  used  to  take 
various  things  by  direction  to  2209,  and  that  those  things  he  left  on  the  Alexandra, 
so  that  it  IS  clear  and  beyond  doubt,  and  my  lord's  note  is  conclusive  upon  it.  It  is  in 
your  recollection  also,  no  doubt,  that  the  Alexandra  was  known  in  the  machine  shop 
of  Messrs.  Fawcett,  Preston  and  Company  by  the  number  2209.  Now,  these  three  guns 
were  also  being  constructed,  or  the  gun-carriages,  and  it  would  be  important,  M  it 
could  be  done,  to  show  that  the  same  number  was  used  with  reference  to  the  gun-car- 
riages. I  asked  the  question,  and  the  witness  was  not  able  to  say,  one  way  or  the 
other,  what  number  it  was.  He  said  that  two  of  the  three  guns  had  certain  numbers, 
as  he  thought,  but  he  did  not  appear  to  have  any  distinct  recollection,  one  way  or 
other,  what  was  the  number  on  the  larger  gun.  But  he  said  this,  he  said  it  is  the 
course  of  business  in  the  workshop  of  Messrs.  Fawcett,  Preston  and  Company  that 
drawings  are  given  out  to  the  workmen  who  have  to  construct  gun-carrjages,  and  on 
the  face  of  those  drawings  is  written  the  number  which  is  attached  to  the  gun-carriage. 
Now,  gentlemen,  a  number  being  attached  to  the  vessel,  of  course  it  is  probable— I  do 
not  say  how  the  fact  might  turn  out  to  be — that  the  same  or  corresponding  number 
might  be  attached  to  the  gun-carriage.  In  order,  therefore,  to  see  how  it  was,  we 
asked  the  question ;  we  could  not  be  exactly  informed,  because  the  witness,  as  a  matter 
of  memoiy,  told  us  he  could  not  recoUeot. 

Lord  Chief  Baron  Pollock.  He  says  there  was  no  number  on  the  large  gun. 

The  Attorney  General.  The  witness,  as  my  lord  says,  did  state  the  numbers  as  he 
thought  he  recollected  them,  2004  and  2005  on  the  small  guns. 

Lord  Chief  Baron  Pollock.  And  none  on  the  large  one. 

The  Attorney  General.  Quite  so,  my  lord.  Then,  desiring  to  obtain  information 
on  tha,t,  he  was  asked  whether  numbers  were  put  on  the  drawings  of  the  gun-carriages. 
He  said  "yes,"  and  of  course  added  that  the  drawings  in  this  case,  after  he  had  com- 
pleted his  work,  were  left,  so  that  they  would  be  properly  and  naturally  in  the  hands 
of  Messrs.  Fawcett,  Preston  and  Company.  I  called  for  the  production  of  the  drawings. 
The  defendands  did  that  which,  I  repeat,  they  were  perfectly  entitled  to  do.  They  are 
here,  and  they  are  entitled  upon  the  act  of  Parliament  to  put  the  Crown  to  strict  proof 
of  everything  which  It  is  incumbent  on  the  Crown  to  produce. 

Sir  Hugh  Cairns.  We  did  not  refuse  to  produce  them.  We  said  we  had  no  notice; 
we  referred  to  the  notice  to  produce.  The  notice  to  produce  was  the  drawings  for  the 
gun-carriages  for  the  Alexandra.    I  said  there  was  none. 

Lord  Chief  Baron  Pollock.  There  was  no  notice  for  the  drawings  of  No.  2209. 

Sir  Hugh  Cairns.  No,  my  lord. 

The  Attorney  General.  I  asked  for  it. 

Lord  Chief  Baron  Pollock.  My  note  is  this :  "  Drawings  called  for,  not  produced ; 
notice  admitted.    We  produce  the  drawings  of  the  Alexandra." 

Mr.  Mellish.  My  learned  friend  called  for  the  drawings  of  the  Alexandra. 

The  Attorney  General.  I  did  not.    I  called  for  the  drawings  of  the  gun-carriage. 

Lord  Chief  Baron  Pollock.  If  you  meant  2209,  there  was  no  notice  to  produce 
that. 

The  Attorney  Genepol.  Surely  there  must  be  some  terms  in  the  notice  which  was 
given. 

Sir  Hugh  Cairns.  This  is  it,  "All  drawings,"  &c.  (The  learned  counsel  read  the 
notice  to  produce.) 

The  Attorney  General.  "  Of,  for,  and  in  relation  to."  I  should  have  thought  that 
if  there  %a8  an  honest  intention  to  assist  in  the  administration  of  justice 

Lord  Chief  Baron  Pollock.  That  is  not  the  question ;  the  question  is  whether 
you  have  given  the  notice  or  not. 

The  Attorney  General.  However,  it  appears  we  asked  for  this.  I  was  not  in  court 
when  this  particular  point  was  raised  about  the  notice  to  produce.  I  was  examining 
the  witness.  He  said  he  left  the  drawings  with  Messrs.  Fawcett,  Preston  and  Company, 
and  the  answer  at  the  moment 

Lord  Chief  Baron  Pollock.  You  examined  Carter. 

Sir  Hugh  CAmifs.  I  said  we  produce  no  drawings ;  you  have  given  no  notice  to 
produce. 

The  Attorney  General.  I  must  take  it  that  we  have  not  put  ourselves  in  the  posi* 
tion  to  insist  on  the  production  of  this,  and  indeed  if  we  had  done  so  they  stiU  might 
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have  withlield  it ;  and  inasmuch  as  the  witness  had  no  rooolleotion  on  the  subject,  we 
could  not  give  any  secondary  evidence,  as  it  is  called.  You  have  it  that  no  strict  proper 
notice  was  given,  and  under  the  circumstances  the  drawings  were  not  produced. 

Then  my  learned  friend  seemed  to  tliink  that  there  was  something  extraordinary  in 
the  account  given  that  these  guns  were  sent  up  to  London,  and  he  could  not  imagine 
how,  consistently  with  that,  it  could  be  imagined  that  those  guns  were  intended  for 
the  Alexandra.  He  says,  you  have  got  a  ship  at  Liverpool,  and  you  ask  the  jury  to 
suppose  that  guns  which  are  sent  to  London  were  meant  for  that  ship.  No  one  Imagines 
that  it  was  intended,  whatever  the  intent  was,  to  put  on  board  the  Alexandra  at  any 
time  in  the  port  of  Liverpool  a  complete  warlike  armament;  that  is  impossible ;  we 
have  no  proof  that  such  a  thing  was  intended,  and  we  have  no  evidence  that  in  the 
case  of  the  Alabama  that  course  was  adopted.  Suppose  an  evasion  of  a  statute  to  be 
contemplated,  and  suppose  it  to  be  intended  that  the  vessel  should  be  completely  fitted 
to  receive  an  armament,  and  to  be  converted  into  a  vessel  capable  of  carrying  on  actual 
hostilities ;  suppose  the  intention  to  be  to  evade  the  statute,  what  would  be  more  likely 
or  more  natural  than  that  the  vessel  would  leave  her  port  of  build  without  arms  or 
armament,  but  adapted  for  the  reception  of  an  armament,  and  should  in  some  part  of 
the  globe  or  other,  more  or  less  distant,  receive  on  board  that  armament  ?  I  am  only 
saying  that  this  fact  is  perfectly  consistent  with  the  fact  of  the  intent  being  enter- 
tained which  I  have  so  often  described  to  you ;  the  sending  of  the  guns  to  London 
might  be  for  the  purpose  of  those  guns  being  put  on  board  the  Alexandra  at  some 
place  to  which  the  guns  would  be  supplied  from  London.  Of  course  I  have  not  given 
evidence  on  that  point,  and  I  do  not  say  how  the  fact  is,  but  I  only  make  these  obser- 
vations in  answer  to  the  comment  of  my  learned  friend  on  that  part  of  the  evidence, 
which  amounted  to  this,  that  so  far  from  proving  or  establishing  the  case  of  the  Crown, 
•this,  like  many  other  parts  of  the  case  which  my  learned  friend  described  in  the  same 
■way,  went  rather  to  negative  the  charge,  and  to  discharge  those  who  are  charged  with 
having  harbored  the  intent  to  which  I  refer. 

Gentlemen,  we  now  come  to  an  important  matter,  and  that  is  the  matter  of  the  inter- 
ference on  the  part  of  certain  individuals,  whose  connection  with  the  confederate 
government,  I  think  you  will  be  satisfied,  is  established  with  this  vessel  in  the  course 
of  her  construction.  Here,  again,  I  must  repeat  that  I  rely  very  .much  in  confirmation 
of  every  piece  of  evidence  which  was  given  on  the  statement  of  Mr.  Miller ;  I  rely  very 
much  on  his  uncontradicted  statement ;  but  the  evidence,  as  it  stands,  is  not  unworthy 
of  your  consideration.  The  first  witnesses  spoke  to  what  went  on  at  the  yard  of 
Messrs.  Miller  and  Sons ;  they  speak,  and  I  am  in  your  recollection  whether  those  wit- 
nesses, against  whom  I  think  the  hardest  thing  which  my  learned  friend  could  say  was 
this,  .that  they  are  discharged  servants;  probably  if  they  had  been  servants  still  in  the 
employ  of  Mr.  Miller,  they  would  have  had  greater  reluctance  to  give  evidence  in  this 
case,  which  cannot  be  one  very  tasteful  to  Mr.  Miller,  than  they  have  now  that  they 
are  relieved  from  that  position ;  but  so  far  from  being  apparently,  and,  as  far  as  we  could 
judge,  eager  or  willing  witnesses  for  the  Crown,  I  ask  you  whether  their  demeanor  did 
not  rather  suggest  that  what  evidence  they  gave  they  gave  rather  with  reluctance  than 
with  eagerness  or  very  willingly,  and  whether  there  is  any  reason  in  their  demeanor 
and  in  the  nature  of  their  statements  to  doubt  that  what  they  stated  was  literally  the 
truth,  and  according  to  the  fact?  Now,  then,  what  they  do  is  this:  we  have  had  an 
account  of  who  certain  persons  were,  and  whatever  may  have  been  said  about  Mr. 
Yonge,  I  think  you  can  have  no  doubt  is  structly  true.  We  have  an  account  of  who 
Captain  Tessier  was,  and  who  Mr.  Hamilton  was.  Captain  Tessier  had  acted  as  a 
commander,  and  not  a  very  long  time  ago,  at  least,  was  an  officer  in  the  navy  of  the 
Confederate  States,  because  he  had  taken  the  command  of  the  vessel  called  the  Bahama, 
the  history  of  which  was  important  in  this  way,  that  the  Bahama  took  out  certain 
stores  and  guns  for  the  Alabama,  which  is  undoubtedly  a  man-of-war  of  the  Confeder- 
ate States  now,  and  she  was  under  the  command  of  Captain  Tessier,  Captain  Tessier  at 
the  same  time  apparently  being  in  some  relations  with  Messrs.  Fraser,  Trenholm  and 
Company.  Whether  he  is  a  clerk  or  servant  of  theirs  I  am  not  exactly  aware,  but  he 
is  a  person  mixed  up  with  what  I  will  continue  to  call  the  confederate  agency  as  it 
existed  at  Liverpool.  Now,  Captain  Tessier  was  frequently  there,  and  the  evidence 
to  show  that  the  witness  was  not  a  partial  witness,  or  disposed  to  strain  the  truth,  is 
this,  the  witness  says  there  was  going  on  at  the  same  time  as  the  construction  of  the 
Alexandra  was  proceeding  the  construction  of  another  vessel,  which  I  understood  to 
be  called  a  steel  vessel — I  suppose  plated  with  steel — called  the  Phantom ;  and  he  tells 
you  fairly  enough  Captain  Tessier  was  frequently  there.  He  observed  both  vessels, 
both  the  Alexandra  and  the  Phantom,  but  more  particularly  the  Phantom.  Now,  that 
is  not  the  statement,  at  all  events,  of  a  witness  who  comes  to  give  a  partial  statement, 
with  a  view  to  favor  one  side  in  a  litigation.  It  is  the  evidence  of  a  man  who,  at  all 
events,  must  be  supposed  to  intend  to  speak  the  truth.  At  the  same  time  he  does  bring 
Captain  Tessier  very  frequently  to  the  yard,  and  not  confining  his  attention  to  the 
Phantom,  though  it  would  appear  he  paid  more  particular  attention  to  that  ship.  Well, 
but  we  have  Mr.  Hamilton  and  Captain  Bulloch  brought  to  the  scene  with  more  or  less 
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frequency.  The  expression  -whicla  I  think  the  -witness  used  was  "  frequently,"  and  I 
will  ask  now,  as  I  asked  in  my  opening,  why,  in  the  name  of  fortune,  were  these  gen- 
tlemen busying  themselves  about  the  Alexandra  ?  They  were  men  of  occupation  and 
of  business.  They  were  not  idlers  and  loungers  about  the  builders'  yards  to  see  on 
what  lines  vessels  were  constructed,  or  to  inform  themselves  about  naval  architecture. 
They  were  men  who  did  not  go  to  the  yard  of  Mr.  Miller,  or  to  any  other  place  in 
Liverpool,  without  an  object  and  a  practical  definite  purpose ;  and  having  the  evidence 
of  Acton  as  to  Mr.  Hamilton's  frequent  presence,  as  to  Captain  Bulloch  being  at  the 
yard,  and  Captain  Bulloch's  career  and  history,  you  know  very  well  that  has  been 
established  in  a  manner  by  documents  which  cannot  admit  of  a  doubt ;  those  are  acts 
of  intermeddling,  or  interference,  or  whatever  they  may  be  called,  which  took  place  at 
the  building  yard.  But  then  you  find  these  gentlemen,  or  some  of  them,  not  only  at 
the  building  yard,  but  transferring  their  attention  to  the  scene  of  the  other  operations 
in  the  construction  of  the  vessel,  namely,  the  construction  of  the  iron  and  metal  work 
at  the  workshop  of  Messrs.  Fawcett,  Preston  and  Company.  You  will  find  from  the 
evidence  of  Robinson  that  he  was  employed  in  making  the  gun-carriages  which  we 
have  spoken  of  already,  and  that  during  his  employment  in  the  making  of  the  gun- 
carriages  Mr.  Hamilton  was  there  and  looked  at  the  gun-carriages.  It  may  be  treated 
as  very  trivial  and  very  idle  to  endeavor  to  establish  a  particular  connection  between 
one  person  and  another,  or  of  one  person  with  a  particular  transaction,  to  say  that  he 
went  to  a  particular  place,  and  that  he  looked  at  something.  My  learned  friend  was 
rather  witty  on  that,  and  said  it  was  true,  and  a  lamentable  fact,  but  still  it  must  be 
admitted  that  Mr.  Hamilton  had  looked  at  these  gun-carriages.  Now,  we  know  who 
Mr.  Hamilton  was ;  Mr.  Hamilton  was  tie  son  of  a  gentleman  who  had  borne  a  very 
high  civil  appointment  in  the  United  States,  and  Mr.  Hamilton  is  at  this  present 
moment  an  officer  in  the  confederate  navy.  He,  in  all  probability,  did  not  resort  to  the 
shop  of  Messrs.  Fawcett,  Preston  and  Company,  or  to  any  other  place  of  business,  with- 
out any  definite  purpose ;  and  I  ask  you  again  what  was  the  purpose  of  the  visits  of 
Mr.  Hamilton,  this  naval  officer  of  the  Confederate  States,  to  the  shop  of  Messrs.  Faw- 
cett, Preston  and  Company  at  the  very  time  when  the  construction  of  the  gun-carriages 
and  the  machinery  for  the  Alexandra  wa«  going  forward  ?  At  this  very  time  why  should 
those  visits  have  been  made  ?  Then,  again,  we  have  the  evidence  of  Carter,  to  which 
I  think  I  have  adverted ;  we  have  the  evidence  of  Hodgson  that  the  vessel  was  spoken 
of  as  a  gunboat,  but  I  do  not  rely  on  those  mere  matters  of  description,  because  I  think 
we  have  incontestably  proved  what  the  real  nature  of  the  vessel  was. 

Now,  gentlemen,  I  must  say  a  word  or  two,  and  they  shall  be  very  few,  with  refer- 
ence to  some  observations  which  my  learned  friend  has  made  upon  the  character  of 
some  of  my  witnesses,  and  upon  the  effect  of  their  evidence.  Having  proved  that  these 
gentlemen  resori;ed  to  the  building  yard  and  to  the  machine  shop,  the  next,  matter  to 
satisfy  you  about  was  who  and  what  they  were;  and  it  was  indispensable  to  connect, 
for  any  practical  purpose,  these  gentlemen  in  some  degree  of  relation  with  the  confed- 
erate government;  at  least  I  will  not  say  it  was  indispensable,  but  it  was  a  matter  of 
very  great  and  vital  importance.  Now,  have  we  done  that  ?  I  do  not  think,  really, 
that  Mr.  Chapman,  though  by  a  statement  which  he  made  he  laid  himself  open  to 
observations  not  altogether  unjust,  and  of  which  it  is  not  for  me  to  complain — although 
Mr.  Chapman  put  himself  in  that  position,  I  do  not  recollect  that  his  evidence  was  of 
any  very  great  moment ;  and  that  which  it  might  be  supposed  he  would  prove  was 
abundantly  proved,  and  with  corroborative  evidence  of  the  most  material  character, 
by  the  witnesses  who  followed.  Now,  it  is  not  for  me  or  any  counsel  to  justify,  in  his 
advocacy  of  a  cause,  either  for  the  Crown  or  for  the  subject,  anything  which  a  witness 
called  on  his  side  may  state,  and  which  is  discreditable  to  the  witness. 

It  is  not  for  me,  therefore,  to  gainsay  the  justice  of  the  observation  of  my  learned 
friend  against  Mr.  Chapman,  based  on  his  own  account  of  himself— that  he  went  to  the 
office  of  Fraser,  Trenholm  and  Company,  passing  himself  off  as  a  secessionist.  That, 
of  course,  was  deceit.  It  was  an  act  which  we  are  not  called  upon  to  justify,  and  by 
which  we  are  not  in  any  way  affected,  because  I  do  not  think  that  the  evidence  of  Mr. 
Chapman  amounted  to  anything  material,  when  the  rest  of  the  proof  is  regarded. 

But  I  now  come  to  the  evidence  of  a  witness  upon  whom  still  more  severe  observa- 
tions were  made  by  my  learned  friend,  and  whose  testimony  is  no  doubt  of  very  great 
importance  on  the  part  of  the  Crown  in  this  case.  I  mean  the  witness  Yonge.  This 
man  has  been  called  a  traitor;  at  all  events,  the  fact  is  that  he  was  in  the  employment 
of  the  Confederate  States,  and  that  he  was  apparently  in  the  official  confidential  employ- 
ment of  Captain  Bulloch,  from  whom  he  received  a  commission  as  assistant  paymaster. 
And  it  is  true  that  the  information  which  he  obtained  under  these  circumstances  he 
has  communicated  (or  he  would  not  have  been  here  as  a  witness)  to  those  who,  on  the 
part  of  the  Crown  in  this  information,  have  sought  for  evidence  to  support  it.  Neither 
am  I  called  to  justify  the  conduct  of  Mr.  Yonge,  any  more  than  I  am  called  upon  to 
justify  what  may  be  called  his  domestic  misconduct,  although  I  think  my  learned 
friend,  who  for  the  present,  at  aU  events,  must  be  taken  to  have  southern  sympathies, 
was  a  little  hard  upon  Mr.  Yonge  when  he  gave  that  account  of  the  small  nigger  as  a 
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matter  of  merchandise  and  sale,  wMch  my  friend  perfectly  well  knows,  and  I  will  not 
call  them  his  clients,  but  those  who  view  the  southern  confederacy  with  favor,  per- 
fectly well  know,  would  not  he  a  discreditable  act  over  the  frontier  which  divides,  or 
may  divide,  the  northern  from  the  southern  States. 

Sir  Hugh  Cairns.  I  beg  my  learned  friend  will  consider  me  as  entirely  neutral  in 
the  contest. 

The  Attorney  Gener^o,.  I  think,  gentlemen,  you  will  attach  no  importance  to  that. 
But  I  was  coming  to  this.  It  is  not  material  to  you  or  to  me  what  may  be  the  character 
of  Mr.  Yonge.  Strictly  speaking,  what  you  want  to  know,  and  are  entitled  to  know, 
is,  how  far,  whatever  Mr.  Yonge  may  have  done,  Mr.  Yonge's  account  of  the  matters  to 
which  he  speaks  is  pertinent  to  the  inquiry  which  is  now  proceeding,  and  how  far  Mr. 
Yonge  is  to  be  believed.  Now,  undoubtedly,  if  Mr.  Yonge  were  here  vouching  a  state- 
ment, especially  if  it  were  in  any  degree  unlikely  or  improbable ;  if  he  were  vouching 
a  mere  statement,  unsupported  by  documents  and  evidence  which  cannot  admit  of  a 
doubt  or  distrust,  there  would  be  a  very  great  deal  of  force  in  the  observations  of  my 
learned  friend ;  because  he  then  might  say,  Well,  you  are  here  putting  forward  impor- , 
tant  statements  to  the!  prejudice  of  others  upon  the  breath  of  a  man  who,  on  his  own 
admission,  has  acted  a  part  which  my  learned  friend  thinks  fit  to  call  treacherous,  but, 
at  all  events,  a  part  which  probably  respectable  men  would  not  like  to  resort  to.  But 
is  he  then  to  be  disbelieved  ?  Let  us  see  what  he  states,  and  how  far  it  is  impossible 
to  believe  him.  What  he  states  is  a  matter  of  fact,  proved  by  documents.  He  tells 
you,  "  I  was  assistant  paymaster  in  the  confederate  navy."  He  tells  you,  "  I  was  in  the 
office  of  Captain  Bulloch,  at  Savannah,  previously  to  either  of  us  coming  to  Liverpool 
during  the  pending  hostilities,  and  I  know  that  Captain  Bulloch  held  an  o£&cial  posi- 
tion fi^om  the  official  communications  which  passed  from  time  to  time  between  him 
and  the  secretary  of  the  navy,  Mr.  Mallory."  Does  any  one  doubt  that  ?  Is  there 
anything  in  all  these  statements  by  him  about  himself  to  make  them  either  improba- 
ble or  incredible  ?  But  then  he  goes  on  to  say  that  he  came  to  Liverpool  with  Captain 
Bulloch.  Can  that  be  doubted ?  "I  was  introduced  at  Liverpool  by  Captain  Bulloch 
to  Messrs.  Fraser,  Trenholm  and  Company."  Does  any  one  doubt  that  ?  "  There  was 
an  office  there  in  which  we  sat."  What  the  business  was  that  was  transacted  in  that 
office  I  am  not  able,  according  to  the  rules  of  law  under  the  ruling  of  the  learned  judge, 
to  obtain.  But  the  witness  goes  on  to  say:  "  I  was  appointed  without  a  written  com- 
mission by  Captain  Bulloch  to  act  then  at  Liverpool  as  assistant  paymaster.  I  accepted 
the  appointment,  and  I  acted  upon  it."  How  did  he  act  upon  it ?  "I  made  requisi- 
tions to  Captain  Bulloch,  who  supplied  me  with  funds,  by  which  I  held  drafts  on 
Fraser,  Trenholm  and  Company.  They  honored  those  drafts  from  month  to  month, 
and  out  of  the  proceeds  of  those  drafts  I  made  payment  to  various  naval  officers  in  the 
service  of  the  confederates,  according  to  their  rank  and  the  rules  of  the  service  in  that 
respect."  Now,  gentlemen,  can  any  one  of  those  facts  be  doubted  ?  Why,  we  have 
Messrs.  Fraser,  Trenholm  and  Company  very  fairly,  when  asked  to  do  so,  producing 
the  pay-notes.  They  were  monthly  pay-notes.  And  the  time  that  Mr.  Yonge  was 
apparently  in  the  service  as  paymaster  at  Liverpool  was  about  five  months,  and  there- 
fore it  is  taken  that  all  the  notes  are  produced.  They  are  of  one  common  form  ;  the 
amounts  vary.  The  witness  Yonge  is  described  in  his  official  character  of  assistant 
paymaster.  And  therefore,  gentlemen,  it  is  the  same  thing,  as  if  Messrs.  Fraser,  Tren- 
holm and  Company,  or  any  one  of  the  gentlemen  composing  that  firm,  had  been  put 
into  the  box  to  prove,  and  had  proved,  the  fact  who  dealt  with  Mr.  Yonge  daring  the 
time  he  has  spoken  of.  "  We  were,  as  it  were,  bankers ;.  he,  as  assistant  paymaster, 
drew  upon  us  for  the  pay  of  the  naval  officers ;  we  honored  his  drafts."  And  the  fact 
of  the  drafts  being  produced  from  the  custody  of  those  gentlemen  would  be,  of  course, 
conclusive  that  the  money  was  paid.  Now,  it  is  not  suggested  that  Mr.  Yonge,  being 
in  this  confidential  position  of  paymaster,  betrayed  his  trust  in  that  respect.  He  has 
only  openly  stated  (and  Messrs.  Fraser,  Trenholm  and  Company  had  the  means  of  con- 
tradicting or  corroborating  it)  that  such  were  the  amounts  he  obtained ;  and  he  has 
told  you  in  some  detail  the  various  persons  to  whom  the  payments  were  made,  those 
various  persons  being  naval  officers,  and  persons  bearing  naval  commissions  under  the 
government  of  the  Confederate  States. 

But,  gentlemen,  it  goes  on :  Mr.  Yonge,  having  acted  as  assistant  paymaster,  but 
without  a  formal  written  commission  or  authority,  lieaves  Liverpool  with  the'  now 
filmed  Alabama,  and  he  sees  the  armament  of  the  vessel  completed  out  of  the  Queen's 
dominions,  and  at  a  very  considerable  distance  from  them.  He  serves  and  acts  for 
some  time  in  his  old  character  of  assistant  paymaster  on  board  that  ship ;  and  then 
Captain  Bulloch  thinks  it  right  that  his  commission,  or  authority,  I  suppose,  should  no 
longer  depend  on  mere  communication  between  the  two,  and  he  gives  him  a  formal 
written  appointment  or  commission  to  act  in  that  character,  and  he  continues  to  act 
in  that  character.  He  continues  to  make  payments  as  assistant  paymaster.  And  then 
he  tells  you  that  certain  payments  were  made,  I  think  on  account  of  advance  notes,  to 
the  wives,  or  friends,  or  children  of  persons  serving  on  board  the  war-ship  Alabama, 
and  that  those  notes  were  paid.    Of  course  they  would  still  be  in  the  hands  of  the 
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persons  to  whom  they  were  delivered  until  the  service  of  their  husbands  or  fathers, 
whatever  they  may  be,  should  come  to  an  end.  And  Mr.  Yonge  tells  you  that  they 
■were  honored  and  paid  by  the  same  firm  of  Frazer,  Trenholm  and  Company. 

Gentlemen,  what  we  called  Mr.  Yonge  for  was  not  to  prove  directly  the  intent  with 
which  the  vessel  was  constructed  and  fitted  out.  It  was  to  prove  that  Messrs.  Frazer, 
Trenholm  and  Company,  that  Captain  Bulloch,  that  Mr.  Hamilton,  and  Captain  Tessier 
were  really  invested  with  the  character  of,  and  acted  as,  agents  for  and  on  behalf  of 
the  confederate  government.  And  I  do  confidently  appeal  to  you,  and  to  your  knowl- 
edge and  recollection  of  the  evidence,  as  to  whether  those  facts  are  not  abundantly 
proved — I  will  not  say  out  of  the  mouth  of  Mr.  Yonge,  but  by  statements  of  his  which 
received  the  strongest  and  most  conclusive  corroboration  by  documents  which  are  in 
evidence  beibre  you  ? 

Gentlemen,  these  are  the  only  remarks  which  I  feel  it  my  duty  to  make  to  you  on  the 
witnesses  in  the  case.  They  are,  as  it  happens,  all  on  one  side,  and  it  follows  that  all 
my  learned  friend  could  do  with  regard  to  the  evidence  was  to  endeavor  to  depreciate 
in  your  judgment  the  value  of  the  testimony  adduced  against  his  clients ;  at  the  same 
time  he  was  at  liberty,  if  that  testimony  was  not  true  to  the  letter,  to  contradict  it ; 
but  he  was  not  able  to  afford  a  tittle  of  contradiction  to  it. 

Gentlemen,  with  these  remarks  I  will  finish  my  address  to  you  by  saying,  that  on  the 
part  of  the  Crown  we  are  not  contending  here  for  victory  or  for  mastery.  These  pro- 
ceedings have  been  taken,  as  I  have  mentioned  to  you,  although  upon  information 
supplied  more  or  less  by  officers  and  agents  of  the  United  States  government — these 
proceedings,  I  say,  have  been  taken  on  the  sole  and  exclusive  responsibility,  and  in 
exercise  of  the  judgment,  of  those  who  are  responsible  for  advice  given  to  the  govern- 
ment of  this  country ;  and  I  think  that  my  learned  friend  need  hardly  again  and  so 
pointedly  have  alluded,  in  his  concluding  observations,  to  what  he  assumed  to  be  the 
fact,  that  these  proceedings  were  urged  and  pressed  forward  by  the  American  minister, 
and  that  the  government  of  this  country  were  so  weak,  or  so  wicked,  or  both,  as  to 
abnegate  the  exercise  of  their  own  judgment,  and  to  listen  to  and  to  be  influenced  by 
the  urgencies  of  the  minister  of  a  foreign  state.  Gentlenlfen,  I  think  that  the  object 
of  this  was  certainly  to  prejudice  your  minds,  because  nothing  could  be  more  distaste- 
ful to  an  Englishman,  nothing  more  likely  to  arouse  his  indignation,  and  nothing  more 
likely  to  carry  away  his  judgment  from  a  calm  consideration  of  the  matter  before  him^ 
nothing  could  be  more  likely  to  have  these  effects  than  to  instill  into  his  mind,  and  to 
attempt  to  persuade  him  that  such  was  the  fact ;  that  an  act,  such  as  a  prosecution  or 
a  proceeding  of  this  kind,  was  not  the  indeiiendeut  and  the  spontaneous  act  of  those 
whose  duty  it  is  to  put  the  law  in  force,  but  involved  a  lending  of  itself  by  the  govern- 
ment of  this  country  to  the  pressure  and  to  the  urgencies  of  a  foreign  state,  which, 
properly  speaking,  can  have  no  right  in  the  smallest  degree  to  interfere  with,  or  to 
endeavor  to  influence,  the  administration  of  the  law  of  this  country.  For  the  purpose 
of  prejudice  I  cannot  help  thinking  that  my  learned  friend  has  made  these  frequent 
allusions  to  the  American  authorities.  There  is  no  foundation  in  fact  for  them,  and 
there  is  no  foundation  in  reason  for  them,  except  that,  by  repeating  them  in  your  hearing, 
and  by  instilling  them  into  your  minds  as  if  they  were  facts,  my  learned  friend,  taking 
a  wrong  estimate  of  your  judgment  and  intelligence  in  dealing  with  the  case,  has 
probably  arrived  at  the  conclusion  that  he  might  produce  an  inclination  in  your  minds 
rather  to  listen  to  and  to  side  with  the  case  of  the  defendants  than  with  the  case  of 
the  Crown,  asserting,  as  he  does,  that  the  Crown  is  unduly  influenced  by  the  representa- 
tions to  wliich  no  officer  of  the  Crown  could  possibly  listen  for  one  moment. 

Gentlemen,  my  learned  friend  concluded  his  very  able  address  to  you  by  an  eloquent 
declamation,  asking  you  if  you  wished  that  this  ill  consequence  should  be  avoided  and 
that  disastrous  conclusioh  escaped,  if  yon  wished  almost  anything  that  a  human  mind 
could  desire,  you  would  carry  out  that  view  by  finding  a  verdict  for  the  defendants. 
Now,  gentlemen,  declamation  of  that  kind  is,  I  would  say,  properly  admissible  in  the 
conduct  of  a  defense,  but  I  think  it  would  be  very  unbecoming  in  me,  acting  on  the 
part  of  the  Crown,  to  follow  the  example  of  my  learned  friend,  and  to  endeavor,  at  the 
close  of  my  address,  to  carry  away  or  influence  your  feelings  instead  of  being  satisfied 
with  that  which  it  is  my  sole  duty  to  do,  namely,  with  an  appeal  to  your  judgment,  to 
your  understandings,  and  to  your  convictions,  on  the  evidence  as  it  lies  before  you. 

The  act  out  of  which  these  proceedings  has  arisen  is  a  wholesome  and  politic  act, 
not  very  happily 'expressed,  I  agree,  no  more  than  the  sister  act  is  found  to  be  in  the 
United  States ;  but  it  is  a  politic  act,  and  the  existence  of  this  act  in  our  statute  book 
imposes  upon  the  government  a  threefold  duty,  or  rather  a  twofold  duty,  to  enforce 
the  law  as  it  affects  the  subjects  of  the  Crown,  and  also  a  duty  in  the  observance  of 
neutrality  between  belligerents  in  the  event  of  cases  being  brought  to  the  knowl- 
edge of  those  who  give  the  Crown  responsible  advice  of  the  violation  of  the  provisions 
of  this  statute.  It  is,  I  say,  the  duty  of  the  Crown,  not  only  in  the  discharge  of  its 
ordinary  functions  of  enforcing  and  vindicating  the  law,  but  also  in  its  relation  to  a 
friendly  and  belligerent  power,  by  whom,  be  it  again  recollected,  a  similar  act  was 
provided  even  before  our  own  act  came  into  existence,  the  benefit  of  which  we  might 
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have  had  at  any  period  since  its  passing,  in  1^08,  and  the  behefit  of  which  we  might 
have  at  any  time  hereafter  in  the  event  of  becoming  belligerents,  and  the  United 
States  being  neutral.  I  say,  under  these  circumstances  there  is  cast  on  the  Crown,  and 
on  those  who  act  for  it,  the  double  duty  of  the  ordinary  vindication  of  the  law,  and  of 
a  regard  to  the  fair  claims  of  the  powers  happening  at  the  time  to  be  at  war. 

All  I  ask  you  to  do  is  this,  you  will  take  the  law,  so  far  as  it  affects  your  decision, 
of  course,  from  my  lord.  The  facts  you  will  judge  of  on  the  evidence,  no  doubt  avail- 
ing yourself  of  such  observations  on  these  facts  as  the  great  experience  and  knowledge 
of  my  lord  will  suggest  to  him,  or  enable  him  to  make  available  to  you.  I  ask  you  to 
give  your  conclusion  in  this  case  on  the  evidence,  and  I  will  state  at  once  what  I 
mtended  to  have  stated  a  little  earlier,  that  so  far  I  agree  with  my  learned  friend  that 
the  intent  must  be  an  intent  of  one  or  more  having  at  the  time  the  means  and  oppor- 
tunity of  forwarding  or  furthering  such  intent  by  acts.  I  agree  that  anything  else, 
called  an  intent,  or  that  which  would  be  called  an  intent  in  the  mind  of  any  person 
not  of  this  description,  must  be  treated  properly  as  a  mere  wish,  imagination,  or  desire. 
By  "  intent,"  undoubtedly,  the  act  means  practical  intent.  But  here  you  have  various 
persons,  apparently  with  the  power  of  influencing  the  destination  of  this  ship.  You 
have  Fawcett,  Preston  and  Company,  you  have  Miller,  you  have  Fraser,  Trenholm 
and  Company,  you  have  certain  confederate  officers.  I  think  my  lord  will  tell  you  that 
if  you  are  satisfied  that  such  intent  was  entertained  by  any  one  of  those,  or  even  by 
the  confederate  government  itself;  that  if  you  are  satisfied  that  those  who  harbored 
that  intent  and  entertained  it  had  the  power,  either  original  or  conceded  to  them  by 
others,  of  carrying  that  intent  into  execution,  that  is,  the  practical  intent,  whether 
entertained  by  Fawcett,  Preston  aud  Company  or  no,  that  would  be  sufficient  under 
the  statute  to  affirm  the  forfeiture  of  this  ship.  At  the  same  time,  I  do  not  at  all  depart 
from  that  which  I  have  stated  throughout,  that  it  appears  to  me  evident  that  this  was 
an  intent  common  to  several,  an  intent  which,  at  all  events,  my  learned  friend's  clients, 
Messrs.  Fawcett,  Preston  and  Company,  participated  in  and  shared.  These,  gentle- 
men, are  the  observations  I  have  thought  it  my  duty  to  make.  I  leave  the  case  in  your 
hands,  and  on  the  part  o*-the  Crown  I  need  hardly  say  that  whether  you  affirm  the 
forfeiture  as  well  founded,  or  whether  yon  arrive  at  an  opposite  conclusion,  whichever 
it  may  be,  those  who  act  for  the  Crown  feel  that  they  have  but  done  their  duty  in  the 
present  case.  They  have  done  it,  as  I  observed  some  time  ago,  in  the  more  lenient 
way,  and  not  in  the  more  severe  manner,  aud  whatever  your  verdict  may  be  in  the 
matter,  those  who  act  for  the  Crown  will  be  entirely  satisfied. 

SUMMING  UP. 

Fourth  Day,  Thuksday,  June  24,  1863. 

Lord  Chief  Baron.  Gentlemen  of  the  jury :  This  is  an  information  on  the  part  of 
the  Crown,  following  a  seizure  by  some  officers  of  the  government  taking  possession  of 
a  vessel  which  was  in  the  course  of  building  at  Liverpool.  It  had  not  been  completed. 
It  is  admitted  that  it  was  not  armed ;  and  the  question  is,  whether  the  condition  of  the 
vessel  falls  within  the  foreign  enlistment  act,  as  to  which  upon  all  questions  of  fact 
you  will  exercise  your  own  right  of  deciding. 

Gentlemen,  the  information  is  exceedingly  long,  containing  some  ninety  counts ;  and 
the  way  in  which  that  arises  is  this.  The  seventh  clause  of  the  act  of  Parliament 
speaks  of  its  being  unlawful  to  equip,  to  furnish,  to  fit  out,  or  to  arm  a  vessel.  Then 
there  are  counts  charging  the  defendants,  first,  with  furnishing,  then  with  equipping, 
then  with  fitting  out,  but  not  with  arming.  Then  the  various  forms  in  which  the 
endeavor^  the'attempt,  the  being  concerned,  and  so  on,  can  be  put,  are  all  repeated 
over  again  with  every  variety  of  the  equipping,  furnishing,  fitting  out,  and  so  on. 
And  in  that  way  the  counts  are  swelled  out  to  the  number  of  ninety.  But  they  all 
come  at  last  to  this  question :  Was  this  vessel,  as  then  prepared,  at  the  time  of  the 
seizure,  an  object  of  seizure  under  the  act  in  question  ? 

The  case  you  have  to  decide  on  the  present  occasion  is  no  doubt  one  not  merely  of 
great  importance,  but  really  is  a  momentous  question.  It  is  a  question  the  importance 
of  which  it  is  impossible  to  exaggerate,  and  which  one  approaches  with  varied  senti- 
ments. One  certainly  is  a  feeling  of  the  deepest  regret  that  such  a  question  should 
ever  have  arisen,  and  I  cannot  help  expressing  the  deepest  almost  anguish,  that  one 
feels,  that  such  a  question  should  have  arisen  by  dissension  among  those  who  are  con- 
nected with  us  by  the  dearest  possible  ties  that  can  bind  nation  to  nation  ;  a  common 

lineage,  a  common  language,  common  laws,  and  a  common  literature,  and  above  all I 

say  above  all  these — a  strong  desire  for  constitutional  freedom. 

But,  gentlemen,  passing  from  that  which  is  really  a  matter  of  feeling,  which  it  is  im- 
possible not  to  entertain,  and  entertaining  not  to  express,  let  us  go  at  once  to  the  busi- 
ness of  the  moment. 

The  charge  is  only  that  there  should  be  a  condemnation  of  the  vessel  as  being  pro- 
perly seized ;  but  that  seizure  necessarily  involves  the  commission  of  a  misdemeanor. 
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Ajid  then  the  inquiry  is  and  must  he :  "Vfaa  a  misdemeanor  committed  under  the  terms 
of  the  act  of  Parliament  ?  If  there  was,  and  if  the  ship  has  been  seized  in  consequence 
of  that  misdemeanor,  the  information  is  right,  and  your  verdict  must  he  for  the  Crown. 
If  there  was  not  (and  I  shall  presently  state  to  you  what  appears  to  me  to  he  the  ques- 
tion of  fact  you  have  to  try)  then  the  information  founded  upon  the  seizure  ought  to 
have  a  different  termination,  and  your  verdict  ought  to  he  for  the  defendants. 

Gentlemen,  I  am  rather  disposed  to  agree  with  what  fell  from  Sir  Hugh  Cairns  as  to 
the  line  which  is  to  he  taken  with  respect  to  the  charge  which  unquestionably  involves 
a  charge  of  crime.  The  learned  attorney  general  is  quite  right  in  saying  that  there  are 
occasions  where,  upon  facts  being  proved  to  which  no  answer  is  given,  the  verdict  may 
very  well  be  for  the  Crown  in  au  accusation  of  a  certain  kind.  I  do  not  think  it  neces- 
sary to  go  into  any  particulars,  or  to  cite  examples,  or  to  do  aHything  more  than  to  say 
that  such  may  be  the  case.  But,  generally  speaking,  there  can  he  no  doubt  it  is  in  this 
country,  and  I  hope  it  wiU  continue  to  be  so,  the  privilege  of  the  accused  to  stand  out 
and  say,  "Prove  whatever  you  allege  against  me,  and  do  not  call  on  me  to  disprove  it." 
And  so  far  as  you  have  to  deal  with  facts,  and  to  come  to  conclusions  satisfactorily  in 
your  judgments,  no  doubt  you  may  act  on  the  unsupported  testimony  of  not  very  cred- 
itable witnesses,  if  under  the  ciicumstances  you  believe  them.  On  the  other  hand,  you 
ought  to  he  thoroughly  persuaded  of  the  truth  of  what  involves  an  accusation  of  crime, 
although  it  takes  only  the  character  of  the  seizure  of  a  vessel. 

Gentlemen,  I  for  one  must  protest  against  the  doctrine  that  no  one  man  is  to  be  con- 
victed of  any  crime  if  there  is  any  possible  solution  of  the  circumstances  by  the  imagi- 
nation of  his  innocence.  We  might  just  as  well  shut  up  courts  of  criminal  justice  if 
that  were  to  be  the  rule.  Neither  property  nor  life  would  have  any  protection  if  that 
were  so.  But  there  must  be,  in  my  judgment,  at  all  times  before  conviction  takes  place, 
that  sober  satisfactory  persuasion  that  the  trdth  is  a  verdict  of  guilty  which  a  man 
would  have  in  the  conduct  of  his  own  most  important  concerns.  To  say  that  it  is  free 
from  doubt  is  to  take  it  out  of  the  ordinary  category  of  human  affairs.  There  is  nothing 
free  from  doubt.  The  clearest  testimony  of  all  the  witnesses,  the  most  respectable  that 
ever  were  congregated,  majr  be  the  result  of  systematic  perjury.  But  you  cannot  assume 
that  so  as  to  get  rid  of  testimony  as  to  which  no  man  entertains  a  doubt.  It  seems  to 
me,  therefore,  gentlemen,  that  neither  are  you  to  take  the  extreme  case  which  some 
persons  contend  for  in  the  case  of  murder,  that  if  there  be  the  least  shadow  of  any 
doubt  whatever  you  are  to  acquit  the  prisoner.  Not  so.  There  must  be  a  grave  doubt, 
and  no  doubt  you  must  have  a  thorough  persuasion  and  satisfaction  with  respect  to 
guilt  before  you  can  convict ;  undoubtedly  that  persuasion  must  be  arrived  at  in  the 
manner  described  by  the  learned  solicitor  general,  and  I  cannot  do  better  than  express 
myself  in  the  manner  in  which  he  did  in  the  House  of  Commons  in  the  now  celebrated 
and  able  speech  which  he  made,  and  which  we  have  all  read.  It  must  he  by  proof,  and 
not  by  suspicion ;  and  in  that  point  of  view  no  doubt  the  question  that  might  be  raised 
before  you  would  in  pcxint  of  fact  be  this :  Are  certain  parts  of  the  case  matters  of  mere 
grave  suspicion,  or  are  they  accompanied  by  such  persuasions  of  the  truth  of  the  facts 
suggested  or  stated  as  to  lead  you  to  be  satisfied  that  they  did  occur  ?  Now,  gentle- 
men, with  these  observations  I  will  go  at  once  to  the  statute  in  question,  and  to  points 
of  fact  which  I  think  I  ought  to  submit  to  you. 

Gentlemen,  that  statute  is  one  which  was  passed  in  the  year  1819,  upon  which  no 
question  has  ever  arisen  in  our  courts  of  justice,  and  it  is  here  before  you  for  the  first 
time.  But  it  so  happens  that  we  have  expositions  of  the  statute  by  decisions  in  the  Amer- 
ican courts,  which  we  very  justly  pay  the  greatest  respect  to.  For  two  of  the  most  cele- 
brated writers  upon  law,  Mr.  Chancellor  Kent  and  Mr.  Justice  Story,  are  Americans, 
and  they  have  contributed  certainly  more  to  render  law  a  science  and  to  render  the 
pursuit  of  it,  I  *a8  almost  going  to  say  captivating,  than  any  writers  on  this  side  of 
the  Atlantic  for  thirty  or  forty  years  past. 

Now  I  find  in  the  Commentaries  of  Chancellor  Kent  this  statement.  He  says  that 
on  a  certain  occasion  it  was  contended  on  the  part  of  the  French  nation  that  neutral 
governments  were  bound  to  restrain  their  subjects  from  selling  or  exporting  articles 
contraband  of  war  to  the  belligerent  powers,  but  it  was  satisfactorily  shown  on  the 
part  of  the  United  States  that  neutrals  may  lawfully  sell  at  home  to  a  belligerent  pur- 
chaser, or  carry  themselves  to  the  belligerent  powers  contraband  articles  subject  to  the 
right  of  seizure  in  transitu.  This  right  has  since  been  explicitly  declared  by  the  judi- 
cial authorities  of 'this  country.  The  right  of  the  neutral  to  transport  and  of  the  hos- 
tile power  to  seize  are  conflicting  rights ;  and  neither  party  can  charge  the  other  with 
a  criminal  act.  The  cases  that  are  referred  to  in  the  note  are  those  very  cases  that 
have  been  mentioned  at  the  bar,  two  of  them  by  Sir  Hugh  Cairns,  aftd  another,  I 
think,  by  the  learned  attorney  general. 

Gentlemen,  that  is  the  expression  of  Chancellor  Kent  in  his  Commentaries  upon 
American  law,  which  are  very  well  worth  reading. by  anybody  who  cares  to  study  law 
at  all,  even  English  law,  because  they  contain  unquestionably  one  of  the  best  and 
ablest,  not  the  worse  for  being  the  shortest,  account  of  the  belligerent  rights  and  the 
rights  of  nations  in  the  very  beginning  of  Chancellor  Kent's  Commentaries. 
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Now,  in  the  case  of  the  Independencia,  Mr.  TTustice  Story,  in  giving  the  judgment  of 
the  Supreme  Court  of  the  United  States,  says  thus :  "  But  there  is  nothing  in  our  law 
or  in  the  law  of  nations  that  forbids  our  citizens  irom  sending  armed  vessels  as  well 
as  munitions  of  war  to  foreign  parts  for  sale.  It  is  a  commercial  adventure,  which  no 
nation  is  bound  to  prohibit,  aoad  which  only  exposes  the  persons  engaged  in  it  to  the 
penalty  of  confiscation."  These,  gentlemen,  are  authorities  which  show  that  where 
two  belligerents  are  carrying  on  war,  the  subject  of  a  neutral  power  may  supply  either 
without  any  breach  of  international  law,  and  certainly  without  any  breach  of  the 
foreign  enlistment  a«t,  (and  it  does  not  say  a  word  about  it,)  all  the  munitions  of  war, 
gunpowder,  every  description  of^fire-arms,  cannon,  every  kind  of  weapon,  in  short, 
whatever  can  be  used  in  war  for  the  destruction  of  human  beings  who  are  contending 
together  in  this  way.  Well,  gentlemen,  why  should  ships  be  an  exception  ?  In  my 
opinion,  in  point  of  law,  they  are  not.  Presently.  I  shall  have  to  put  to  you  the  ques- 
tion of  fact  about  the  Alexandra,  which  you  will  decide.  The  foreign  enlistment  act 
it  is  now  necessary  for  me  to  advert  to,  in  order  to  tell  you  what  is  the  construction 
which  I  put  on  the  seventh  section,  which  alone  we  have  to  do  with  on  the  present 
occasion.  Now  the  title  of  the  act:  "To  prevent  the  enlistment  or  engagement  of 
his  Majesty's  subjects  to  serve  on  foreign  service  and  to  prevent"  (the  word  is  not 
repeated,  but  I  do  so  to  make  the  matter  clear)  "  and  to  prevent  the  fitting  out  or  em- 
ploying in  his  Majesty's  dominions  vessels  for  warlike  purposes  without  his  Majesty's 
license."  And  then  I  advert  to  the  preamble.  The  title  to  an  act  of  Parliament  is  not 
part  of  the  statute,  and  I  believe  it  is  generally  held  by  all  lawyers  that,  properly 
speaking,  it  throws  no  light  upon  it.  You  cannot  refer  to  it,  for  the  title  is,  I  believe, 
only  put  to  the  act  after  it  has  passed.  I  think  that  is  the  general  rule.  Therefore 
you  cannot  look  to  something  which  is  put  to  it  after  it  has  passed  for  any  explanation 
of  what  has  gone  before.  But  the  preamble,  which  is  part  of  the  act,  is  this :  "  Whereas 
the  enlisting,"  and  so  on,  "  and  the  fitting  out  and  equipping  and  arming  of  vessels  by 
his  Majesty's  subjects,  without  his  license,  for  warlike  operations  in  or  against  the 
dominions  or  territories  of  any  foreign  power,  &c.,  is  and  may  be  prejudicial  to  and 
tend  to  endanger  the  peace  and  welfare  of  the  community.  And  whereas  the  laws  in 
force  are  not  sufficient  to  prevent  the  same." 

And  then  comes  the  seventh  section,  which  I  pass  to  at  once,  as  really  being  the  only 
matter  in  the  act  we  Jiave  to  deal  with.  We  have  nothing  to  do  with  enlisting  or  any- 
thing of  the  kind.  The  seventh  section  is  as  follows :  "  And  be  it  further  enacted  that 
if  any  person  within  any  part  of  the  United  Kingdom,  or  in  any  part  of  his  Majesty's 
dominions  beyond  the  seas,  shall,  without  the  leave  and  license  of  his  Majesty,  for  the 
purpose  first  had  and  obtained  as  aforesaid,  equip,  furnish,  fit  out,  or  arm,  or  attempt 
or  endeavor  to  equip,  furnish,  fit  out,  or  arm,  and  procure  to  be  equipped,  furnished, 
fitted  out,  or  armed,  or  shall  knowingly  aid,  assist,  or  be  concerned  in  the  equipping, 
furnishing,  fitting  out,  or  arming  any  ship  or  vessel  with  intent  or  in  order  that  such 
ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince,"  and  so  on, 
that  person  is  guilty  of  a  misdemeanor,  is  liable  to  fine  and  imprisonment,  and  the  ves- 
sel is  forfeited  and  may  be  seized. 

Now,  gentlemen,  the  question  that  I  shall  propose  to  you  is  this :  whether  you  think 
that  this  vessel  was  merely  in  the  course  of  building  for  the  purpose  of  being  delivered 
in  pursuance  of  a  contract,  which  I  own  I  think  was  perfectly  lawful ;  or  whether 
there  was  any  intention  that  in  the  port  of  Liverpool  or  any  other  English  port  (and 
there  is  certainly  no  evidence  of  any  other)  the  vessel  should  be  equipped,  fitted 
out,  and  furnished,  or  armed  for  the  purpose  of  aggression.    That  is  the  question. 

Now,  with  respect  to  the  question  of  building,  it  is  certainly  remarkable  that  there 
is  not  a  word  said  about  it.  It  is  not  said  that  you  may  not  build  vessels  for  the 
belligerent  power.  There  is  nothing  suggested  of  the  kind,  and  clearly  by  the  common 
law  and  by  the  passages  I  have  read  to  you,  surely  if  from  Birmingham  either  state 
may  get  any  quantity  of  destructive  instruments  of  war,  and  if  from  the  various  parts 
of  the  kingdom  where  gunpowder  is  made  they  can  obtain  any  quantity  of  that 
destructive  material,  why  should  they  not  get  ships?  Why  should  ships  alone  be 
themselves  contraband? 

Now,  gentlemen,  I  will  state  to  you  why  I  put  the  question  I  did  to  the  attorney 
general.  I  said.  Do  you  mean  to  say  that  a  man  cannot  make  a  vessel  intending  to 
sell  it  to  either  of  the  belligerent  powers  that  requires  to  have  it— to  that  one  which 
wiU  give  him  the  largest  price  for  it?  Is  that  unlawful?  The  learned  attorney 
general,  I  own,  rather  to  my  surprise,  declined  giving  an  answer  to  a  question  which  I 
thought  very  plain  and  very  clear.  You  saw  what  passed;  I  must  leave  you  to  judge 
whether  theJe  was  anything  improper  in  the  manner  in  which  I  (so  to  express  it)  com- 
muned with  the  attorney  general  on  the  law,  so  that  we  might  really  understand  each 
other,  and  that  I  might  have  my  mind  instructed,  fitted  out,  equipped  and  furnished, 
if  you  please,  by  the  contents  of  his.  Gentlemen,  the  learned  attorney  general  declined 
to  answer  that  question.  But,  I  think  by  this  time,  having  read  to  you  these  matters, 
you  are  lawyers  enough  to  answer  it  yourselves.  I  thiiSt  that  answer  ought  to  be, 
"  Yes;  a  man  may  make  a  vessel."  Nay,  more,  according  to  the  authority  I  have  just 
read,  he  may  make  a  vessel  and  arm  it,  and  then  offer  it  for  sale.    So  Story  lays  down, 
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But  I  meant,  gentlemen,  as  I  said  then,  if  I  had  got  an  affirmative  answer  to  that 
question,  to  put  another.  If  any  man  may  build  a  vessel  for  the  purpose  of  offering  it 
to  either  of  the  belligerent  powers  who  is  minded  to  have  it,  may  he  not  execute  an 
order  for  it?  Because  it  seems  to  me  to  follow  as  a  matter  of  course,  if  I  may  make  a 
vessel  and  then  say  to  tie  United  States,  "  I  have  got  a  capital  vessel,  it  can  easily  be 
turned  into  a  ship  of  war ;  of  covirse  I  have  not  made  it  a  ship  of  war  at  present ;  will 
you  buy  it  ?  "—if  that  is  perfectly  lawful,  surely  it  is  lawful  for  the  United  States  to 
say :  "  Make  us  a  vessel  of  such  and  such  description,  and  when  you  have  made  it  send 
it  to  us."  Now  the  learned  counsel  certainly  addressed  themselves  very  much  to  this 
view  of  the  matter.  It  was  said,  But  if  you  allow  this  you  repeal  the  statute.  Gen- 
tlemen, I  think  nothing  of  the  kind.  What  that  statute  meant  to  provide  for  was,  I 
own,  I  think,  by  no  means  the  protection  of  the  belligerent  powers.  I  do  not  think 
their  protection  entered  into  the  heads  of  those  who  framed  this  statute.  Otherwise 
they  would  have  said :  You  shall  not  sell  gunpowder — you  shall  not  sell  guns.  There 
a,re  places  that  now  and  then  explode  in  different  parts  of  the  kingdom,  and  which 
would  have  complained  very  heartily  if  they  had  said :  You  shall  not  sell  gunpowder — 
you  shall  not  sell  arms.  Why,  all  Birmingham  would  have  been  in  arms.  But  the 
object  of  this  statute  was  this:  We  will  not  have  our  ports  in  this  country  subject  to 
possibly  hostile  movements;  you  shall  not  be  fitting  up  at  one  dock  a  vessel  equipped 
and  ready,  not  being  completely  armed,  but  ready  to  go  to  sea,  and  at  another  dock 
close  by  be  fitting  up  another  vessel,  and  equipping  it  in  the  same  way,  which  might 
come  into  hostile  communication  immediately,  possibly  before  they  left  the  port.  It 
would  be  very  wrong  if  they  did  so,  but  it  is  a  possibility.  Now  and  then  it  has  hap- 
pened, and  that  has  been  the  occasion  of  this  statute. 

Well,  if  that  be  so,  let  us  see  what  is  the  condition  of  this  vessel.  The  vessel  was 
clearly  nothing  more  than  in  course  of  building.  I  do  not  know  what  conclusion  you 
would  come  to  as  to  what  service  she  was  intended  for.  If  it  became  a  matter  of 
importance  to  decide  that,  it  would  be  a  question  for  you  to  decide  whether  it  amounted 
to  more  than  a  strong  suspicion,  or  whether  it  was  so  made  out  to  your  entire  satisfac- 
tion as  to  justify  a  verdict  in  that  direction.  But,  gentlemen,  I  do  not  propose  to  put 
that  to  you ;  nor  do  I  think  it  worth  while  to  follow  the  learned  attorney  general 
through  the  whitewashing  of  Clarence  Randolph  Yonge;  because,  after  all,  what  he 
proved  seems  to  me  to  have  the  least  possible  connection  with,  or  effect  upon,  the  real 
question  in  this  case ;  which  I  take  to  be  this :  Was  the  vessel  built,  or  was  it  merely  in 
course  of  building? 

Now,  gentlemen,  I  present  the  matter  to  you  in  another  point  of  view.  The  offense 
against  which  this  information  is  directed,  is  the  "  equipping,  furnishing,  fitting  out, 
or  arming."  Gentlemen,  I  have  looked,  so  that  I  might  not  go  wrong,  (as  we  have  the 
advantage  of  having  it  here,)  at  Webster's  American  Dictionary,  a  work  of  the  greatest 
learning,  research,  and  ability.  No  one  can  complain  that  I  refer  to  that.  It  appears 
there  that  to  "  equip"  is  to  "  furnish  with  arms."  In  the  case  of  a  ship  especially,  it  is 
"to  furnish  and  complete  with  arms.""  That  is  what  is  meant  by  "equipping." 
"  Furnish"  is  given  in  every  diotionar/as  the  same  thing  as  "  equip."  "  To  fit  out,"  is 
"  to  furnish  and  supply,"  as  to  fit  out  a  privateer.  And  I  own  that  my  opinion  is,  that 
"equip,"  "furnish,"  "fit  out,"  or  "arm,"  all  mean  precisely  the  same  thing.  I  do  not 
mean  to  say  that  it  is  absolutely  necessary,  (and  I  think  that  the  learned  attorney 
general  is  right  in  that ;)  it  is  not  perhaps  necessary  that  the  vessel  should  be  armed  at 
all  points ;  though  it  may  be  that  the  case  cited  from  6th  Peters's  Reports  by  thp  learned 
attorney  general,  somewhat  late  in  the  day,  is  a  case  where  the  jury  found  th^it  the 
vessel  was  actually  fitted  out.  They  found  so  inost  properly,  for  she  actually  sailed 
away  with  the  captain,  who  afterwards  turned  her  into  a  privateer,  and  she  went 
away  in  a  great  "measure  fitted.  The  jury  found  that  she  was  fitted.  The  question  is 
whether  you  think  that  this  vessel  was  fitted.  Armed  she  certainly  was  not,  but  was 
there  an  intention  that  she  should  be  furnished,  fitted  or  equipped  at  Liverpool? 
Because,  gentlemen,  I  must  say  it  seems  to  me  that  the  Alabama  sailed  away  from 
Liverpool  without  any  arms  at  all ;  merely  a  ship  in  ballast,  unfurnished,  unequipped, 
unprepared,  and  her  arms  were  put  in  at  Terceira,  not  a  port  in  her  Majesty^s  dominions. 
The  foreign  enlistment  act  is  no  more  violated  by  that  than  by  any  other  indifferent 
matter  that  might  happen  about  a  boat  of  any  kind  whatever.  Now,  gentlemen,  I  do 
not  know  whether  you  desire  me  to  go  over  the  evidence. 

The  Jury.  Quite  unnecessary  ;  quite  unnecessary. 

Lord  Chief  Bakost.  I  think  the  most  important  evidence  given  is  that  of  the  Com- 
mander Inglefield,  of  whom  both  sides  have  spoken  in  the  highest  terms  of  approbation 
and  respect.  Captain  Inglefield  said  this :  "  I  am  captain  of  her  Majesty's  ship  Ma- 
jestic, at  Liverpool.  I  have  examined  the  Alexandra.  The  examination  took  place 
subsequent  to  the  seizure.  She  is  principally  teak,  strongly  built ;  certainly  not  in- 
tended for  merchandise. "  I  do  not  think  it  has  ever  been  pretended  that  she  was  in- 
tended for  merchandise.  "  Might  be  used  as  a  yacht ;  easily  converted  into  a  vessel  of 
war. "  And,  gentlemen,  certainly  I  was  pleased  to  observe  the  canclor  and  fairness 
with  which  a  man  like  Captain  Inglefield  spoke  of  the  matter.    Everybody  else  who 
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came  (so  far  as  I  remember)  haii  to  he  cross-examined  before  they  said  anything  about 
its  being  fit  for  a  yacht.  Captain  Inglefield  said  it  was  probably  as  fit  for  a  yacht  as 
any  vessel  ever  built — "  easily  convertible  into  a  vessel  of  war,  and  her  strength  is 
sufficient  for  that  purpose ;  she  has  complete  accomodation  for  men  and  officers  ;  as  to 
stowage,  she  has  only  stowage  sufficient  for  her  crew,  suppose  her  crew  to  be  thirty- 
two  men;  she  is  capable  of  being  converted  into  a  man-of-war;  but  there  are-no  guns 
or  preparations  for  that ;  she  is  withoiit  any  of  those  appurtenanfces  which  indicate  any 
indication  of  guns  being  put  on  board  ;  shB  might  have  two  or  three  guns ;  probably 
she  would  carry  three  of  various  size;  the  bulwarks  would  be  low  in  a  man-of-war  ; 
these  bulwarks  were  low,  but  not  of  the  same  description  I  have  seen."  Then  he  is 
cross-examined  :  "  The  vessel  was  fitted  for  a  yacht ;  not  capable  of  being  used  for 
merchandise,  not  room  for, cargo ;  there  is  no  diiference  betweea  its  entries  and  those 
for  a  yacht.  In  short,  what  he  makes  out  is,  that  she  might  have  been  built  for  a 
yacht  or  might  have  been  built  as  a  vessel  capable  of  being  convertible  into  a  war 
vesseL  But  the  question  is  :  Was  there  any  intention  that  in  the  i^ort  of  Liverpool,  or 
in  any  other  port,  she  should  be,  in  the  language  of  the  act  of  Parliament,  either 
"  equipped,  furnished,  fitted  out,  or  armed  "  with  tie  intention  of  taking  part  in  any 
contest  ?  That  there  was  a  knowledge  that  very  likely  she  would  be  so  applied,  there 
can  be  no  doubt,  as  there  is  when  persons  send  powder.  I  take  it  for  granted  that  there 
are  agents  on  both  sides.  One  openly  buying  every  mnuition  of  war,  (and  they  have  a 
right  to  do  it,  and  the  subjects  of  this  country  have  a  right  to  sell  to  them,)  and  openly 
carrying  them  away  ;  the  others  buying  wherever  they  can,  and  probably  endeavoring 
to  break  the  blockade,  or  to  smuggle  in  some  way  or  other  the  same  description  of  muni- 
tions of  war.  Gentlemen,  if  you  think  the  object  was  to  equip,  furnish,  fit  out,  or  arm 
that  vessel  at  Liverpool,  then  that  is  a  sufficient  matter.  But  if  you  think  the  object 
really  was  to  bnild  a  ship  in  obedience  to  an  order,  and  in  compliance  with  a  contract, 
leaving  it  to  those  who  bought  it  to  make  what  use  they  thought  fit  of  it,  then  it  ap- 
pears to  me  that  the  foreign  enlistment  act  has  not  been  in  any  degree  broken.  I  leave 
you  to  find  your  verdict,  unless  you  wish  me  to  read  the  evidence  over  to  you. 

The  Jury.  No,  we  do  not  wish  that,  iny  lord. 

Attokney  General.  Before  the  jury  give  their  verdict,  perhaps  your  lordship 
would  give  us  an  opportunity  of  tendering  a  bill  of  exceptions  to  a  portion  of  your  lord- 
ship's ruling. 

LoKD  Chief  Baeon.  I  will  except  any  bill  of  exceptions  you  wish  to  tender. 

Attorney  Gbnbrai..  Strictly  speaking,  it  must  be  done  before  the  verdict  is  given. 

Sir  Hugh  Cairns.  Anything  in  point  of  form  we  will  dispense  with.  The  con- 
venient way  would  be  to  do  it  afterward,  I  suppose,  from  the  notes  of  charge. 

The  jury  considered  their  verdict  for  a  short  time. 

The  Associate.  Have  you  agreed  to  your  verdict,  gentlemen  ? 

The  Foreman.  Yes. 

The  Associate.  How  do  you  find  ? 

The  Foreman.  For  the  defendants. 

The  Associate.  You  find  a  verdict  for  the  clEfiuiants  ? 

The  Foreman.  A  verdict  for  the  defendants. 

The  Attorney  Generai,.  Would  your  lordship  allow  me  to  hand  up  a  very  brief 
note,  so  that  there  may  be  no  mistake?  (handing  a  paper  to  his  lordship.) 

Sir  Hugh  Cairns.,  Perhaps  your  lordship  will  let  us  have  a  copy  of  it  ? 

Lord  Chief  Baron.  It  need  not  be  done  now.  You  may  wish  to  put  it  in  some  other 
shape.    There  will  be  no  mistake  about  it. 

The  Attorney  Gbneral.'I  was  only  anxious  that  we  should  quite  understand  what 
your  lordship  has  ruled  and  laid  down  to  the  jury.    That  is  very  shortly  stated. 

Lord  Chief  Baron.  I  have  no  doubt  that  there  is  a  very  good  note  taken  of  what  I 
have  said.  You  have  got  here,  "that  the  vessel  was  not  intended  to  be  fitted."  It 
should  be,  "  that  the  vessel  was  in  course  of  building,  for  the  purpose  of  performino'  the 
contract,  and  that  there  was  no  intention  that  she  should  be  equipped  or  fui'nished  or 
armed,  or  fitted  out  at  Liverpool. 

The  Solicitor  General.  That  was  not  what  your  lordship  said. 

Lord  Chief  Baron.  Certainly  it  was. 

The  Attorney  General.  I  understood  your  lordship  to  say  that  if  the  building  was 
in  fulfillment  of  a  contract. 

Lord  Chief  Bakon.  And  it  was  not  intended  that  she  should  be  equipped  fitted 
out,  and  furnished,  and  so  on,  at  Liverpool.  ' 

The  Attorney  General.  Then  there  are  the  other  points,  my  lord. 

Lord  Chief  Baron.  Every  question  I  put  to  the  jury,  I  put  in  the  language  of  the 
act  of  Parliament,  that  if  it  was  not  intended  that  she  should  be  "  equipped  furnished 
fitted  out,  or  armed  "  at  Liverpool.     I  took  special  care  of  that.  '  ' 

The  Attorney  General.  I  think  that  is  the  point. 

Lord  Chief  Jaron.  No,  you  have  got  here  that  if  the  vessel  was  not  intended  to  be 
furnished. 

The  Attorney  General.  No,  my  lord,  it  is  "furnished  or  fitted  out." 
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The  Solicitor  General.  Your  lordstip  said  the  words  were  the  same.  That  every- 
one of  the  words  required  a  warlike  armament  at  Liverpool.    That  is  the  point. 

Lord  Chief  Baron.  Mr.  Attorney  General,  I  will  not  bind  yon  to  what  passes  at  the 
iwesent  occasion.  There  cannot  be  any  doubt  now.  I  cannot  alter  the  thing,  and  I 
have  no  doubt  that  you  have  a  very  accurate  note  of  what  I  have  said. 

The  Attorney  General.  I  only  wish  that  we  should  have  your  lordship's  concur- 
rence now,  while  the  matter  is  fresh  in  your  lordship's  recollection. 

Lord  Chief  Baron.  It  cannot  be  a  question  of  recollection.  Depend  upon  it  there 
is  an  accurate  note  taken  of  what  I  have  said. 

The  Attorney  Gbnural.  Will  your  lordship  allow  me  to  send  in  a  full  note  from  the 
best  materials  that  we  can  get  ? 

Lord  Chief  Baron.  Certainly. 
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of  report. 

In  the  Exchequer. 

The  tweuty-flfth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

sixty-three. 
Middlesex,  to  wit : 

Sir  William  Atherton,  knight,  attorney  general  of  our  lady  the  Queen,  who  prose- 
cutes for  her  Majesty  in  this  behalf,  informs  the  court  that  heretofore  and  after  the 
third  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  nineteen, 
and  before  this  twenty-fifth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-three,  to  wit,  on  the  fifth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-three,  to  wit,  at  Ratcliii',  in  the  county  of  Middle- 
sex, a  certain  officer  of  her  Majesty's  customs,  to  wit,  Edward  Morgan,  then  by  law 
enipowered  so  to  do,  did  seize  and  arrest  to  the  use  of  her  Majesty  as  forfeited  a  cer- 
tain ship  or  vessel  called  the  Alexandra,  together  with  the  furniture,  tackle,  and  ap- 
parel belonging  to  and  on  board  the  said  ship  or  vessel. 

Mrst  anmt. — For  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas  Miller, 
Charles  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Tessier,  James  Bulloch,  Mat- 
thew Butcher,  Hermann  James  Sillem,  Henry  Berthon  Preston,  Jacob  Willink,  David 
Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very  many  other  persons 
whose  names  are  to  the  said  attorney  general  at  present  unknown,  heretofore  and 
before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  the  twenty-fifth  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three,  to  wit, 
on  the  fifth  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
three,  within  a  certain  part  of  the  United  Kingdom,  to  wit,  Ratclitf,  in  the  county  of 
Middlesex,  without  any  leave  or  license  of  her  Majesty  for  that  purpose  first  had  and 
obtained,  did  equip  the  said  ship  or  vessel  with  intent  and  in  order  that  such  ship  or 
vessel  should  be  employed  in  the  service  of  certain  foreign  States,  styling  themselves 
the  Confederate  States  of  America,  with  intent  to  cruise  and  commit  hostilities  against 
a  certain  foreign  state,  with  which  her  Majesty  was  not  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  war,  to  wit,  the  republic  of  the  United  States  of  America,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  whereby  and  by  force 
of  the  statute  in  that  case  made  and  provided,  the  said  ship  or  vessel,  together  with 
the  said  tackle,  apparel,  and  furniture,  became  and  was  forfeited. 

Second  count. — ^And  also  for  that  certain  persons,  to  wit,  William  Cowley  Miller, 
Thomas  Miller,  Charles  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Tessier,  James 
Bulloch,  Matthew  Butcher,  Hermann  James  Sillem,  Henry  Berthon  Preston,  Jacob 
Willink,  David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very  many 
other  persons  whose  names  are  to  the  said  attorney  general  at  present  unknown,  here- 
tofore and  before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this  twenty- 
fifth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three, 
to  wit,  on  the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United  King- 
dom, to  wit,  Ratcliff,  in  the  county  of  Middlesex,  without  any  leave  or  license  of  her 
Majesty  for  that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel,  with 
intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  cer- 
tain foreign  States,  styling  themselves  the  Confederate  States  of  America,  with  intent 
to  cruise  and  commit  hostilities  against  citizens  of  a  certain  foreign  state,  with  whom 
and  with  which  respectively  her  Majesty  was  not  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  war,  to  wit,  citizens  of  the  republic  of  the  United  States  of  America, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  whereby  and  by 
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force  of  the  statute  in  that  case  made  and  provided,  the  said  ship  or  vessel,  together 
■with  the  said  tackle,  apparel,  and  furniture,  became  and  was  forteited. 

Third  eoMnt— And  also  for  that  certain  persons,  to  wit,  William  Cowley  Miller, 
Thomas  MiUer,  Charles  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Tessier, 
James  Bulloch,  Matthew  Butcher,  Hermann  James  Sillem,  Henry  Berthon  Preston, 
Jacob  Willink,  David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very 
many  other  persons  whose  names  are  to  the  said  attorney  general  at  present  unknown, 
heretofore  and  before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this 
twenty-fifth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-three,  to  wit,  on  the  day  and  year  last  aforesaid,  within  a  certain  part  of  the 
United  Kingdom,  to.  wit,  Ratcliflf,  in  the  county  of  Middlesex,  without  any  leave  or 
license  of  her  Majesty  for  that  purpose  first  had  and  obtained,  dW  eqidj)  the  said  ship 
or  vessel,  with  intent  to  cruise  and  commit  hostilities  against  a  certain  foreign  state, 
with  which  her  Majesty  was  not  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
war,  to  wit,  the  republic  of  the  United  States  of  America,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  whereby  and  by  force  of  the  statute  in  that 
case  made  and  provided,  the  said  ship  or  vessel,  together  with  the  said  tackle,  apparel, 
and  furniture,  became  and  was  forfeited. 

Fourth  cmmt.—And  also  for  tliat  certain  persons,  to  wit,  William  Cowley  Miller, 
Thomas  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Tessier,  James  Bulloch, 
Matthew  Butcher,  Hermann  James  Sillem,  Henry  Berthon  Preston,  Jacob  Willink, 
David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very  many  other  per- 
sons whose  names  are  to  the  said  attorney  general  at  present  unknown,  heretofore  and 
before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this  twenty-fifth  da.y  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three,  to  wit,  on 
the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United  Kingdom,  to  wit, 
at  Ratcliff,  in  the  county  of  Middlesex,  without  the  leave  or  license  of  her  Majesty  for 
that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel,  with  intent  to 
cruise  and  commit  hostilities  against  citizens  of  a  certain  foreign  state,  with  whom  and 
with  which  respectively  her  Majesty  was  not  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  war,  to  wit,  citizens  of  the  republic  of  the  United  States  of  America,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  whereby  and  by  force 
of  the  statute  in  that  case  made  and  provided,  the  said  ship  or  vessel,  together  with  the 
said  tackle,  apparel,  and  furniture,  became  and  was  forfeited. 

Fifth  count. — And  also  for  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  Charles  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Tessier,  James  Bul- 
loch, Matthew  Butcher,  Hermann  James  Sillen,  Henry  Berthon  Preston,  Jacob  WiUink, 
David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  many  other  persons 
whose  names  are  to  the  said  attorney  general  at  present  unknown,  heretofore  and 
before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this  twenty-fifth  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three,  to  wit,  on 
the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United  Kingdom,  to  wit, 
Ratcliff,  in  the  county  of  Middlesex,  without  any  leave  or  license  of  her  Majesty  for 
that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel,  with  intent  and 
in  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  divers  and  very 
many  persons  exercising  the  powers  of  government  in  and  over  certain  foreign  states 
styling  themselves  the  Confederate  States  of  America,  with  intent  to  cruise  and  commit 
hostilities  against  a  certain  foreign  state,  with  which  her  Majesty  was  not  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  war,  to  wit,  the  republic  of  the  United  States  of 
America,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  whereby 
and  by  force  of  the  statute  in  that  case  made  and  provided  the  said  ship  or  vessel, 
together  with  the  said  tackle,  apparel,  and  furniture,  became  and  was  forfeited. 

Sixth  count. — Aud  also  for  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  Charles  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Tessier,  James  Bulloch, 
Matthew  Butcher,  Hermann  James  Sillem,  Henry  Berthon  Preston,  Jacob  WUlink, 
David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very  many  other 
persons  whose  names  are  to  the  said  attorney  general  at  present  unknown,  heretofore 
and  before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this  twenty-fifth  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three,  to  wit,  on 
the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United"  Kingdom,  to  wit, 
Ratcliff,  in  the  county  of  Middlesex,  without  any  leave  or  license  of  her  Majesty  for 
that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel,  with  intent  and  in 
order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  divers  and  very 
many  persons  exercising  the  powers  of  government  in  and  over  certain  foreign  States 
styling  themselves  the  Confederate  States  of  America,  with  intent  to  cruise  and  com- 
mit hostilities  against  citizens  of  a  certain  foreign  state,  with  whom  and  with  which 
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respectively  her  Majesty  was  not  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
wax,  to  'wit,  citizens  of  the  republic  of  the  United  States  of  America,  contrary  to  the 
form  of  the  statute  in  such  case  iflade  and  provided,  whereby  and  by  force  of  the 
statute  in  that  case  made  and  provided,  the  said  ship  or  vessel,  together  with  the  said 
tackle,  apparel,  and  furniture,  became  and  was  forfeited. 

Seventh  count. — And  also  for  that  certain  persons,  to  wit,  William  Cowley  Miller,  and 
Thomas  Miller,  Charles  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Te'ssier,  James 
Bulloch,  Matthew  Butcher,  Hermann  James  SiUem,  Henry  Beithon  Preston,  Jacob 
WiUink,  David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very  many 
other  persons  whose  names  are  to  the  said  attorney  general  at  present  unknown,  here- 
tofore and  before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this  twenty-flfth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three,  to 
wit,  on  the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United  Kingdom, 
to  wit,  Ratcliff,  in  the  county  of  Middlesex,  without  any  leave  ,or  license  of  her  Majesty 
for  that  purpose  first  had  and  obtained,  did,  equip  the  said  ship  or  vessel  with  intent  and 
in  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  divers  and  very 
many  persons  exercising  the  powers  of  government  over  part  of  a  certain  foreign  people, 
to  wit,  part  of  the  people  of  the  United  States  of  America,  with  intent  to  cruise  and 
commit  hostilities  against  a  certain  foreigp  state,  with  which  her  Majesty  was  not 
then,  to  wit,  on  the  day  and  year  last  aforesaid,  at  war,  to  wit,  the  republic  of  the 
United  States  of  America,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  whereby  and  by  force  of  the  statute  in  that  case  made  and  provided,  the 
said  ship  or  vessel,  together  with  the  said  tackle,  apparel,  and  furniture,  became  and 
was  forfeited.  ' 

Eighth  count. — And  also  for  that  certain  persons,  to  wit,  William  Cowley  Miller,  and 
Thomas  Miller,  Charles  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Tessier,  James 
Bnllock,  Matthew  Butcher,  Hermann  James  Sillero,  Henry  Berthon  Preston,  Jacob 
WilUnk,  David  WUson  Thomas,  William  Thompson  Mann,  and  divers  and  very  many 
other  persons  whose  names  are  to  the  said  attorney  general  at  present  unknown,  here- 
tofore and  before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  the  twenty-fiith 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three,  to  wit, 
on  the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United  Kingdom,  to  wit, 
Ratoliif,  in  the  county  of  Middlesex,  without  any  leave  or  license  of  her  Majesty  for 
that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel  with  intent  and 
in  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  divers  and  very 
many  persons  exercising  the  powers  of  government  over  part  of  a  certain  foreign  peo- 
ple, to  wit,  part  of  the  people  of  the  United  States  of  America,  with  intent  to  cruise 
and  commit  hostilities  against  citizens  of  a  certain  foreign  state,  with  whom  and  with 
which  respectively  her  Majesty  was  not  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  war,  to  wit,  citizens  of  the  republic  of  the  United  States  of  America,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  whereby  and  by  force  of  the  stat- 
ute in  that  case  made  and  provided  the  said  ship  or  vessel,  together  with  the  said 
tackle,  apparel,  and  furniture,  became  and  was  forfeited. 
Ninth  count,  same  as  first  count,  substituting  "did  furnish"  for  "did  equip.'' 
Tenth  count,  same  as  second  count,  substituting  "  did  furnish"  for  "  did  equip.'' 
Eleventh  count,  same  as  third  count,  substituting  "did  furnish"  for  "did  equip.'' 
Twelfth  count,  same  as  fourth  count,  substituting  "did  furnish"  for  "did  equip.'' 
Thirteenth  count,  same  as  fifth  count,  substituting  "did  furnish"  for  "did  equip." 
Fourteenth  count,  same  as  sixth  count,  substituting  "did  furnish"  for  "did  equip." 
Fifteenth  count,  same  as  seventh  count,  substituting  "did  furnish"  for  "did  equip." 
Sixteenth  count,  same  as  eighth  count,  substituting  "did  furnish"  for  "did  equip." 
Seventeenth  count,  same  as  first  count,  substituting  "did  fit  out"  for  "did  equip." 
Eighteenth  count,  same  as  second  count,  substituting  "  did  fit  out "  for  "  did  equip." 
Nineteenth  count,  same  as  third  count,  substituting  "  did  fit  out "  for  "  did  equip." 
Twentieth  count,  same  as  fourth  count,  substituting  "  did  fit  out "  for  "  did  equip." 
Twenty-first  count,  same  as  fifth  count,  substituting  "  did  fit  out "  for  "  did  equip." 
Twenty-second  count,  same  as  sixth  count,  substituting  "  did  fit  out "  for  "  did  equip." 
Twenty-third  count,  same  as  seventh  count,  substituting  "  did  fit  out "  for  "  did  equip." 
Twenty-fourth  count,  same  as  eighth  count,  substituting  "did  fit  out"  for  "did 
equip." 

Twenty-fifth  count,  same  as  first  count,  substituting  "  did  attempt  and  endeavor  to 
equip  "  for  "  did  equip." 

Twenty-sixth  count,  same  as  second  count,  substituting  "  did  attempt  and  endeavor 
to  equip"  for  "did  equip." 

Twenty-seventh  count,  same  as  third  count,  substituting  "did  attempt  and  endeavor 
to  equip  "  for  "  did  equip." 

Twenty-eighth  count,  same  as  fourth  count,  substituting  "did  attempt  and  endeavor 
to  equip"  for  "  did  equip." 
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Twenty-nintli  count,  same  as  fifth  count,  substituting  "  did  attempt  ^nd  endeavor  to 
equip"  for  " did  equip." 

Thirtieth  count,  same  as  sixth  count,  substituting  "  did  attempt  and  endeavor  to 
equip  "  for  "  did  equip." 

Thirty-first  count,  same  as  seventh  count,  substituting  "  did  attempt  and  endeavor 
to  equip  "  for  "  did  equip." 

Thirty-sectad  count,  same  as  eighth  count,  substituting  "  did  attempt  and  endeavor 
to  equip  "  for  "  did  equip." 

Thirty-third  count,  same  as  first  count,  substituting  "  did  attempt  and  endeavor  to 
furnish"  for  "  did  equip." 

Thirty-fourth  count,  same  as  second  count,  substituting  "  did  attempt  and  endeavor 
to  furnish"  for  "  did  equip." 

Thirty-fifth  count,  same  as  third  count,  substituting  "  did  attempt  and  endeavor  to 
furnish"  for  "did  equip." 

Thirty-sixth  count,  sanje  as  fourth  count,  substituting  "  did  attempt  and  endeavor  to 
furnish"  for  "did  equip." 

Thirty-seventh  count,  same  as  fifth  count,  substituting  "  did  attempt  and  endeavor 
to  furnish  "  for  "  did  equip." 

Thirty-eighth  count,  same  as  sixth  count,  substituting  "  did  attempt  and  endeavor 
to  furnish"  for  "did  equip."  j 

Thirty-ninth  count,  same  as  seventh  count,  substituting  "  did  attempt  and  endeavor 
to  furnish  "  for  "  did  equip." 

Fortieth  count,  same  as  eighth  count,  substituting  "did  attempt  and  endeavor  to 
fiirnish"  for  "  did  equip." 

Forty-first  count,  same  as  first  count,  substituting  "  did.  attempt  and  endeavor  to  fit 
out "  for  "  did  equip." 

Forty-second  count,  same  as  second  count,  substituting  "did  attempt  and  endeavor 
to  fit  out"  for  "  did  equip." 

Forty-third  count,  same  as  third  count,  substituting  "  did  attempt  and  endeavor  to 
fit  out "  for  "  did  equip." 

Forty-fourth  count,  same  as  fourth  count,  substituting  "  did  attempt  and  endeavor 
to  fit  out"  for  " did  equip." 

Forty-fifth  count,  same  as  fifth  count,  substituting  "did  attempt  and  endeavor  to  fit 
out "  for  "  did  equip." 

Forty-sixth  count,  same  as  sixth  count,  substituting  "  did  attempt  and  endeavor  to 
fit  out "  for  "  did  equip." 

Forty-seventh  count,  same  as  seventh  count,  substituting  "  did  attempt  and  endeavor 
to  fit  out"  for  "  did  equip." 

Forty-eighth  count,  same  as  eighth  count,  substituting  "did  attemi>t  and  endeavor 
to  fit  out"  for  " did  equip." 

Forty-ninth  count,  same  as  first  count,  substituting  "did  procure' to  be  equipped" 
for  "  did  equip." 

Fiftieth  count,  same  as  second  count,  substituting  "  did  procure  to  be  equipped  "  for 
"  did  equip." 

Fifty-first  count,  same  as  third  count,  substituting  "  did  procure  to  be  equipped  "  for 
"  did  equip." 

Fifty-second  count,  same  as  fourth  count,  substituting  "did  procure  to  be  equipped" 
for  "  did  equip." 

Fifty-third  count,  same  as  fifth  count,  substituting  "  did  procure  to  be  equipped"  for 
"  did  equip." 

Fifty-fourth  count,  same  as  sixth  count,  substituting  "did  procure  to  be  equipped" 
for  "  did  equip." 

Fifty-fifth  count,  same  as  seventh. count,  substituting  "did  procure  to  be  equipped" 
for  "  did  equip." 

Fifty-sixth  count,  same  as  eighth  count,  substituting  "did  procure  to  be  equipped" 
for  "  did  equip." 

Fifty-seventh  count,  same  as  first  count,  substituting  "  did  procure  to  be  furnished" 
for  "  did  equip." 

Fifty-eighth  count,  same  as  second  count,  substituting  "  did  procure  to  be  furnished" 
for  "  did  equip." 

Fifty  ninth  count,  same  as  third  count,  substituting  "  did  procure  to  be  furnished " 
for  "  did  equip." 

Sixtieth  count,  same  as  fourth  count,  substituting  "  did  procure  to  be  furnished"  for 
"  did  equip." 

Sixty-first  count,  same  as  fifth  count,  substituting  "  did  procure  to  be  furnished"  for 
"-did  equip." 

Sixty-second  count,  same  as  sixth  count,  substituting  "did  procure  to  be  furnished" 
for  "  did  equip." 

Sixty-third  count,  same  as  seventh  count,  substituting  "  did  procure  to  be  furnished  " 
for  "  did  equip." 
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Sixty-fourth  count,  same  as  eighth  count,  substituting  "  did  procure  to  1)6  furnished" 
for  "  did  equip." 

Sixty-flfth  count,  same  as  first  count,  substituting  "  did  procure  to  be  fitted  out "  for 
"  did  equip." 

Sixty-sixth  count,  same  as  second  count,  substituting  "  did  procure  to  be  fitted  out " 
for  "  did  equip." 

Sixty-seventh  count,  same  as  third  count,  substituting  "  did  procure  to  be  fitted  out " 
for  "  did  equip." 

Sixty-eighth  count,  same  as  fourth  count,  substituting  "  did  procure  to  be  fitted  out " 
for  "  did  equip." 

Sixty-ninth  count,  same  as  fifth  count,  substituting  "  did  procure  to  be  fitted  out "  for 
"did  equip." 

Seventieth  count,  same  as  sixth  count,  substituting  "  did  procure  to  be  fitted  out "  for 
"  did  equip." 

Seventy-first  count,  same  as  seventh  count,  substituting  "  did  procure  to  be  fitted 
out"  for  "did  equip." 

Seventy-second  count,  same  as  eighth  count,  substituting  "  did  procure  to  be  fitted 
out"  for  "  did  equip." 

Seventy-third  count,  same  as  first  count,  substituting  "  did  knowingly  aid,  assist- 
and  be  concerned  in  equipping,"  for  "  did  equip." 

Seventy-fourth  count,  same  as  second  count,  substituting  "  did  knowingly  aid,  assist 
and  be  concerned  in  equipping,"  for  "  did  equip." 

Seventy-fifth  count,  same  as  third  count,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  equipping,"  for  "did  equip." 

Seventy-^ixth  count,  same  as  fourth  count,  substituting  did  knowingly  aid,  assist. 
and  be  concerned  in  equipping,"  for  "  did  equip;" 

Seventy-seventh  count,  same  as  fifth  count,  substituting  "did  knowingly  aid,  assist 
and  be  concerned  in  equipping,"  for  "  did  equip." 

Seventy-eighth  count,  same  as  sixth  count,  substituting  "  did  knowingly  aid,  assist, 
and  be  concerned  in  equipping,"  for  "did  equip." 

Seventy-ninth  count,  same  as  seventh  count,  substituting  "  did  knowingly  aid,  assist, 
and  be  concerned  in  equipping,"  for  "  did  equip." 

Eightieth  count,  same  as  eighth  count,  substituting  "  did  knovsdngly  aid,  assist,  and 
be  concerned  in  equipping,"  for  "did  equip." 

Eighty-first  count,  same  as  first  count,  substituting  "did  knowingly  aid,  assist,  and 
be  concerned  in  fiimishing,"  for  "did  equip." 

Eighty-second  count,  same  as  second  count,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  furnishing,"-for  "did  equip." 

Eighty-third  count,  same  as  third  count,  substituting  "did  knowingly  aid,  assist,  and 
be  concerned  in  furnishing,"  for  "did  equip." 

Eighty-fourth  count,  same  as  fourth  count,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  furnishing,"  for  "did  equip." 

Eighty-fifth  count,  same  as  fijfth  count,  substituting  "did  knowingly  aid,  assist,  and 
he  concerned  in  furnishing,"  for  "did  equip." 

Eighty-sixth  count,  same  as  sixth  count,  substituting  "did  knowingly  aid,  assist,  and 
be  concerned  in  furnishing,"  for  "did  equip." 

Eighty-seventh  count,  same  as  seventh  count,  substituting  "did  knowingly  aid,  as- 
sist, and  be  concerned  in  furnishing,"  for  "did  equip." 

Eighty-eighth  count,  same  as  eighth  count,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  furnishing,"  for  "did  equip." 

Eighty-ninth  tount,  same  as  first  count,  substituting  "did  knowingly  aid,  assist,  and 
be  concerned  in  fitting  out,"  for  "did  equip." 

Ninetieth  count,  same  as  second  count,  substituting  "did  knowingly  aid,  assist,  and 
be  concerned  in  fitting  out,"  for  "did  equip." 

Ninety-first  count,  same  as  third  count,  substituting  "did  knowingly  aid,  assist,  and 
be  concerned  in  fitting  out,"  for  "did  equip." 

Ninety-second  count,  same  as  fourth  count,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  fitting  out,"  for  "did  equip." 

Ninety-third  count,  same  as  fifth  count,  substituting  "did  knowingly  aid,  assist,  and 
be  concerned  in  fitting  out,"  for  "did  equip." 

Ninety-fourth  count,  same  as  sixth  count,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  fitting  out,"  for  "did  equip." 

Ninety-fifth  count,  same  as  seventh  count,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  fitting  out,"  for  "did  equip." 

Ninety-sixth  count,  same  as  eighth  count,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  fitting  out,"  for  "did  equip." 

Ninety-seventh  count. — And  also  for  that  certain  persons,  to  wit,  William  Cowley  Mil- 
ler and  Thomas  Miller,  Charles  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Tessier, 
James  Bulloch,  Matthew  Butcher,  Hermann  James  Sillem,  Henry  Berthon  Preston, 
Jacob  Willink,  David  "Wilson  Thomas,  WiUiam  Thompson  Mann,  and  divers  and  very 
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many  other  persons  whose  names  are  to  the  said  attorney  general  at  present  unknown, 
heretofore  and  before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this  twentj'- 
flfth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three, 
to  wit,  on  the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United  Kingdom, 
to  wit,  Ratcliff,  in  the  county  of  Middlesex,  without  any  leave  or  license  of  her  Majesty 
for  that  purpose  first  had  and  obtained,  did  attempt  to  fit  out  the  said  ship  or  vessel,  with 
intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  divers 
and  very  many  persons  exercising  the  powers  of  government  over  part  of  a  certain  foreign 
people,  to  wit,  part  of  the  people  of  the  United  States  of  America,  as  a  transport  or 
store-ship,  against  a  certain  foreign  state  with  which  her  Majesty  was  not  then,  to 
wit,  on  the  day  and  year  aforesaid,  at  war,  to  wit,  the  republic  of  the  United  States  of 
America,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided;  whereby, 
and  by  force  of  the  statute  in  that  case  made  and  provided,  the  said  ship  or  vessel,  to- 
gether with  the  said  tackle,  apparel,  and  furniture,  became  and  was  forfeited. 

Ninety-eighth  count. — And  also  for  that  certain  persons,  to  wit,  William  Cowley  Mil- 
ler and  Thomas  Miller,  Charles  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Tessier, 
James  Bulloch,  Matthew  Butcher,  Hermann  James  Sillem,  Henry  Berthon  Preston, 
Jacob  Willink,  David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very 
many  other  persons  whose  names  are  to  the  said  attorney  general  at  present  unknown, 
heretofore  and  before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this 
twenty-fifth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
three,  to  wit,  on  the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United 
Kingdom,  to  wit,  Ratoliif,  in  the  country  of  Middlesex,  without  any  leave  or  license  of 
her  Majesty  for  that  purpose  first  had  and  obtained,  did  equip,  furnish,  and  fit  out,  and 
did  procure  to  be  equipped,  furnished,  and  fitted  out,  and  did  knowingly  assist  and  be 
concerned  in  the  equipping,  furnishing,  and  fitting  out  of  the  said  ship  or  vessel,  with 
intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  for- 
eign states  styling  themselves  the  Confederate  States  of  America,  and  in  the  service  of 
divers  and  very  many  persons  exercising  and  assuming  to  exercise  the  powers  of  gov- 
ernment in  and  over  certain  foreign  states  styling  themselves  the  Confederate  States 
of  America,  and  in  the  service  of  divers  and  very  many  persons  exercising  and  assum- 
ing to  exercise  powers  of  government  over  part  of  a  certain  foreign  people,  to  wit,  part 
of  the  people  of  the  United  States  of  America,  as  a  transport  or  store-ship,  against  and 
with  intent  to  cruise  and  commit  hostilities  against  a  certain  foreign  state  with  which 
her  Majesty  was  not  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at  war,  to  wit, 
the  republic  of  the  United  States  of  America,  and  against  citizens  of  a  certain  foreign 
state  with  whom  and  with  which  respectively  her  Majesty  was  not  then  at  war,  to 
wit,  citizens  of  the  republic  of  the  United  States  of  America,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided ;  whereby,  and  by  force  of  the  statute  in 
that  case  made  and  provided,  the  said  ship  or  vessel,  together  with  the  said  tackle, 
apparel,  and  furniture,  and  the  materials,  arms,  ammunitions,  and  stores  belonging  to 
and  on  board  the  said  ship  or  vessel  became  and  were  forfeited. 

Wherefore  the  said  attorney  general,  on  behalf  of  her  Majesty,  prays  the  considera- 
tion of  the  court  in  the  premises,  and  that  the  said  ship  or  vessel,  together  with  her 
said  furniture,  tackle,  and  apparel,  may,  for  the  respective  reasons  aforesaid,  severally 
remain  forfeited. 

WILLIAM  ATHEETON. 


Plea. 

IN  THE   EXCHE14UEE. 

The  second  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

sixty-three. 

Her  Majesty's  attorney  general  and  Sillem  and  others. 

And  hereupon  Hermann  James  Sillem,  Henry  Berthon  Preston,  Jacob  Willink,  David 
Wilson  Thomas,  and  William  Thompson  Mann,  who  claim  the  property  of  the  said  ship 
or  vessel  called  the  Alexandra,  and  the  furnitiu-e,  tackle,  and  apparel  belonging  to  and 
on  board  the  said  ship  or  vessel  to  belong  to  them,  by  Edward  Lee  Rowcliife,  their 
attorney,  appear  here  in  court,  and  for  plea  to  the  said  information  say  that  the  said  ship 
or  vessel,  furniture,  tackle,  and  apparel  did  not,  nor  did  any  or  either  of  them,  or  any 
part  thereof,  become,  nor  are,  nor  is  the  same,  or  any  or  either  of  them,  or  any  part 
thereof,  forfeited  for  the  several  supposed  causes  in  the  said  information  mentioned,  or 
for  any  or  either  of  them,  in  manner  and  form  as  by  the  said  information  is  charged. 
And  of  this  the  said  claimants  put  themselves  upon  the  country. 

Whereupon  issue  was  joined. 
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Orders  for  payment  to  Clarence  B.  Tonge,  acting  asdatant  paymaster  of  the  Alabama,  signed 
by  Captain  Bulloeh. — (  Vide  p.  70  of  report.) 

Liverpool,  May  1, 1862. 
Messrs.  Frazer,  Tkenholm  &  Co.: 

Pay  to  the  order  of  C.  E.  Yonge,  assistant  paymaster,  on  account  of  officers'  pay,  forty 
pounds  three  shillings  and  ninopence. 

JAMES  D.  BULLOCH. 
£40  3s.  9d. 

Liverpool,  March  17, 1862. 
Messrs.  Frazer,  Teenholm  &  Co.: 

Pay  to  the  order  of  Assistant  Paymaster  C.  R.  "Yonge,  on  account  of  officers'  pay,  two 
hundred  and  thirty-six  pounds  two  shillings  and  sixpence. 

JAMES  D.  BULLOCH. 
£236  2s.  6d. 
J.  D.  B. 


C  J.  D.  B.  7 

<  n  Marcli.  \ 
t  Id  stamp.  > 


'  stamp. 

Liverpool,  June  2,  1862. 
Messrs.  Frazer,  Trbnholm  &  Co.: 

Please  pay  to  the  order  of  Clarence  R.  Yonge,  assistant  paymaster,  forty-one  pounds 
ten  shillings  and  threepence,  on  account  of  officers'  pay. 

JAMES  D.  BULLOCH. 
£41  10s.  Sd. 

Received  the  above  amount. 

C.  R.  YONGE. 

Liverpool,  June  24, 1862. 
Messrs.  Frazer,  Trenholm  &  Co.: 

Please  pay  to  the  order  of  Mr.  C.  E.  Yonge,  assistant  paymaster,  on  account  of  offi- 
cers' pay,  two  hundred  and  three  pounds  eight  shillings  and  one  penny,  and  charge 
Your  obedient  servant, 

JAMES  D.  BULLOCH. 
£203  8s.  Id. 

Liverpool,  July  21,  1862. 
Messrs.  Frazer,  Tbenholm  &  Co.: 

Gentlemen  :  Please  pay  to  the  order  of  Clarence  E.  Yonge,  assistant  paymaster,  one 
hundred  and  fifty-four  pounds  seventeen  shillings  and  sixpence,  on  account  of  officers' 
pay,  and  charge 

Your  obedient  servant, 

JAMES  D.  BULLOCH. 
£154  17s.  6d. 


Copy  instructions  and  warrant  to  Clarence  Sandolph  Yonge,  as  acting  paymaster  of  the  Ala- 
bama.— ( Vide  p.  72  of  Report.) 

Liverpool,  July  28, 1862. 
Sir  :  You  will  join  the  Confederate  States  steamship  Alabama,  temporarily  under  the 
orders  of  Captain  W.  J.  Butcher,  and  proceed  in  her  to  sea.  The  Alabama  may  have 
to  cruise  several  days  in  the  British  Channel,  and  to  touch  at  one  or  two  ports.  During 
this  time  you  are  strictly  enjoined  not  to  mention  that  you  are  in  any  way  connected 
with  the  Confederate  States  navy,  but  you  will  simply  act  as  the  purser  of  a  private 
ship.  In  this  capacity  you  will  keep  account  of  all  money  paid,  and  you  will  assist 
Captain  Butcher  in  any  manner  he  may  desire.  You  have  been  provided  with  an 
invoice  of  everything  now  on  board  the  Alabama,  as  well  as  the  cargo  shipped  on 
board  the  brig  Agrippina,  which  vessel  you  will  meet  at  the  port  to  which  the  Alabama 
is  bound.  The  invoice  of  the  Agrippina's  cargo  gives  the  mark  and  number  of  every 
case  and  bale,  the  contents  of  each,  and  the  part  of  the  vessel  in  which  it  is  stowed. 
You  will  endeavor  to  make  yourself  fully  acquainted  with  the  invoices,  and  examine 
the  store-rooms,  so  that  you  will  be  able  to  give  efficient  aid  in  getting  everything  in 
its  proper  place  when  the  transfer  of  stores  is  made.  When  the  Alabama  is  fairly  at  sea 
you  will  mix  freely  with  the  warrant  and  petty  officers,  show  interest  in  their  comfort  and 
welfare,  and  endeavor  to  excite  their  interest  in  the  approaching  cruise  of  the  ship ;  talk 
to  them  of  the  southern  States,  and  how  they  are  fighting  against  great  odds  for  only, 
what  every  Englishman  enjoys,  "  liberty."  Tell  them  that  at  their  port  of  destination 
a  distinguished  officer  of  the  Confederate  States  navy  will  take  command  of  the  ship, 
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and  lie  will  ask  them  to  ship  for  a  cruise  in  which  they  will  have  the  most  active  ser- 
vice, aud  be  well  taken  care  of.  I  do  not  mean  that  you  are  to  make  the  men  set 
speeches,  or  be  constantly  talking  to  them,  bat  in  your  position  you  may  frequently 
throw  out  to  leading  men  hints  of  the  above  tenor,  which  will  be  circulated  upon  the 
berth  deck.  Seamen  are  very  impressionable,  and  can  be  easily  influenced  by  a  little  tact 
and  management.  When  Captain  Semmes  joins,  you  will  at  once  report  to  him,  and  act 
thereafter  under  his  instructions.  He  will  be  a  stranger  to  the  ship  aud  crew,  and  will 
be  in  a  position  of  great  responsibility  and  embarrassment.  You  have  it  in  your  power 
to  smooth  away  some  of  the  difficulties  in  advance,  especially  in  having  all  the  stores 
aud  cargo  of  the  ship  in  an  orderly  state,  and  the  men  settled  and  well  disposed,  and  I 
confidently  rely  upon  your  exertions  to  bring  about  such  a  state  of  things.  You  will 
consider  yourself  as  temporarily  under  the  orders  of  Captain  Butcher,  in  whom  I  place 
great  confidence,  and  by  strict  attention  to  your  duties  and  the  display  of  zeal  and 
judgment  in  their  execution  you  will  evince  a  just  appreciation  of  the  trust  reposed  in 
you,  and  will  prove  that  your  appointment  to  so  important  a  post  has  been  deserved. 
Wishing  you  every  success, 

I  am,  respectfully,  your  obedient  servant, 

JAMES  D.  BULLOCH, 
Commander  Confederate  States  Navy. 

C.   R.    YONGB, 

Acting  Assistant  Paymaster. 

LiVEEPOOi.,  .Tuhj  30,  1862. 
Sir  :  By  virtue  of  authority  granted  me  by  the  Hon.  S.  R.  Mallory,  secretary  of  the 
navy  of  the  Confederate  States,  I  hereby  appoint  you  an  acting  assistant  paymaster. 
This  appointment  to  date  from  the  21st  day  of  December,  1861. 
Very  resppotfuUy, 

JAMES  D.  BULLOCH, 
Commander  Confederate  States  Navy. 
Clakbnck  R.  Yonge, 

Acting  Assistant  Paymaster  Confederate  States  Navy. 


Abstract  of  proclamation. 
By  thbQubbn — A  Proclamation. — (Vide  p.  5  of  Report.) 

Victoria  R.:  / 

Whereas  we  are  happily  at  peace  with  all  sovereigns,  powers,  and  states ; 

And  whereas  hostilities  have  unhappily  commenced  between  the  government  of  the 
United  States  of  America  and  certain  States  styling  themselves  the  Confederate  States 
of  America;  . 

And  whereas  we,  being  at  peace  with  the  government  of  the  United  States,  have 
declared  our  royal  determination  to  maintain  a  strict  and  impartial  neutrality  in  the 
contest  between  the  said  contending  parties; 

We  therefore  have  thought  fit,  by  and  with  the  advice  of  our  privy  council,  to  issue 
this  our  royal  proclamation ; 

And  we  do  hereby  strictly  charge  and  command  all  our  loving  subjects  to  observe  a 
strict  neutrality  in  and  during  the  aforesaid  hostilities,  and  to  abstain  from  violating 
or  contravening  either  the  laws  and  statutes  of  the  realm  in  this  behalf,  or  the.  law  of 
nations  in  relation  thereto,  as  they  will  answer  to  the  contrary  at  their  peril. 

And  whereas  in  and  by  a  certain  statute  made  and  passed  in  the  fifty-ninth  year  of 
his  Majesty  King  George  III,  intituled  "An  act  to  prevent  the  enlisting  or  engagement 
of  his  Majesty's  subjects  to  serve  in  a  foreign  service,  and  the  fitting  out  or  equipping 
in  his  Majesty's  dominions  vessels  for  warlike  purposes,  without  his  Majesty's  Ucense," 
it  is  amongst  other  things  declared  and  enacted  as  follows  (the  second  section  is  here 
giv.en  at  length;  vide  Appendix,  page  139.) 

And  it  is  in  and  by  the  said  act  further  enacted,  that  (the  seventh  section  is  here 
given  at  length;  vide  Appendix,  page  142.) 

And  it  is  in  and  by  the  said  act  further  enacted,,  that  (the  eighth  section  is  here 
given  at  length;  vide  Appendix,  page  143.) 

Now  in  order  that  none  of  our  subjects  may  unwarily  render  themselves  liable  to  the 
penalties  imposed  by  the  said  statute,  we  do  hereby  strictly  command  that  no  person 
or  persons  whatsoever  do  commit  any  act,  matter,  or  thing  whatsoever  contrary  to  the 
provisions  of  the  said  statute,  upon  pain  of  the  several  penalties  by  the  said  statute 
imposed,  and  of  our  high  displeasure. 

And  we  do  hereby  further  warn  all  our  loving  subjects,  and  all  persons  whatsoever  enti- 
tled to  our^irotection,  that  if  any  of  them  shall  presume,  in  contempt  of  this  oui  royal 
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proclamatiou,  and  of  our  high  displeasure,  to  do  any  acts  in  derogation  of  their  duty  as 
subjects  of  a  neutral  sovereign  in  the  said  contest,  or  in  violation  or  contravention  of  the 
law  of  nations  in  that  behalf;  as  for  example,  and  more  especially,  by  entering  into  the 
military  service  of  either  of  the  said  contending  parties,  as  commissioned  or  non-com- 
missioned officers  or  soldiers ;  or  by  serving  as  officers,  sailors,  or  marines  on  board  any 
ship  or  vessel  of  -war,  or  transport,  of  or  in  the  service  of  either  of  the  said  contending 
parties ;  or  by  serving  as  officers,  sailors,  or  marines  on  board  any  privateer  bearing 
letters  of  marque  of  or  from  either  of  the  said  contending  parties ;  or  by  engaging  to  go 
or  going  to  any  place  beyond  the  seas,  with  intent  to  enlist  or  engage  in  any  such  ser- 
vice, or  by  procuring  or  attempting  to  procure,  within  her  Majesty's  dominions  at  home 
or  abroad,  others  to  do  so ;  or  by  fitting  out,  arming,  or  equipping  any  ship  or  vessel  to 
be  employed  as  a  ship  of  war,  or  privateer,  or  transport,  by  either  of  the  said  contend- 
ing parties;  or  by  breaking  or  endeavoring  to  breals:  any  blockade  lawfully  and  actually 
established  by  or  on  behalf  of  either  of  the  said  contending  parties ;  or  by  carrying  offi- 
cers, soldiers,  dispatches,  arms,  mLlitary  stores,  or  materials,  or  any  article  or  articles 
considered  and  deemed  to  be  contraband  of  war,  according  to  the  law  or  modern  usage 
of  nations,  for  the  use  or  service  of  either  of  the  said  contending  parties ;  all  persons  so 
offending  will  incur  and  be  liable  to  the  several  penalties  and  penal  consequences  by 
the  said  statute  or  by  the  law  of  nations  in  that  behalf  imposed  or  denounced. 

And  we  do  hereby  declare  that  all  our  subjects  and  persons  entitled  to  our  protection 
who  may  misconduct  themselves  in  the  premises  will  do  so  at  their  peril  and  of  their 
own  wrong ;  and  that  they  will  in  nowise  obtain  any  protection  firom  us  against  any 
liabilities  or  penal  consequences,  but  -will,  on  the  contrary,  incur  our  high  displeasure 
by  such  misconduct. 

Given  at  our  court,  at  the  White  Lodge,  Richmond  Park,  this  13th  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty-one,  and  in  the  24th  year  of 
our  reign. 

God  save  the  Queen. 


59th  George  III,  Chapter  69. 

A^  ACT  to  prevent  the  enlisting  or  engagement  of  his  Majesty's  subjects  to  serve  in  foreign  service 
and  the  fitting  out  or  equipping,  in  his  Majesty's  dominions,  vessels  for  "warlike  purposes,  without 
Ms  Majesty's  license.    [July  3, 1819.J — Vide  p.  3  of  Eeport. 

Whereas  the  enlistment  or  engagement  of  his  Majesty's  subjects  to  serve  in  war  in 
foreign  service,  without  his  Majesty's  license,  and  the  fitting  out  and  equipping  and 
arming  of  vessels  by  his  Majesty's  subjects,  without  his  Majesty's  license,  for  warlike 
operations  in  or  against  the  dominions  or  territories  of  any  foreign  prince,  state,  poten- 
tate, or  persons  exercising  or  assuming  to  exercise  the  powers  of  government  in  or  over 
any  foreign  country,  colony,  province,  or  part  of  any  province,  or  against  the  ships, 
goods,  or  merchandise  of  any  foreign  prince,  state,  potentate,  or  persons  as  aforesaid, 
or  their  subjects,  may  be  prejudicial  to  and  tend  to  endanger  the  peace  and  welfare  of 
this  kingdom  ;  and  whereas  the  laws  in  force  are  not  sufficiently  effectual  for  prevent- 
ing the  same : 

Be  it  tlterefore  enacted  hy  the  King's  most  excellent  Majesty,  iy  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same.  That  from  and  after  the  passing  of  this  act,  an  act 
passed  in  the  ninth  year  of  the  reign  of  his  late  Majesty  King  George  the  Second, 
intituled  "  An  act  to  prevent  the  enlisting  his  Majesty's  subjects  to  serve  as  soldiers 
without  his  Majesty's  license;"  and  also  an  act  passed  in  the  twenty-ninth  year  of  the 
reign  of  his  said  late  Majesty  King  George  the  Second,  intituled  "An  act  to  prevent 
his  Majesty's  subjects  from  serving  as  officers  under  the  French  King;  and  for  better 
enforcing  an  act  passed  in  the  ninth  year  of  his  present  Majesty's  reign,  to  prevent 
the  eiilisting  his  Majesty's  subjects  to  serve  as  soldiers  without  his  Majesty's  license; 
and  for  obliging  such  of  his  Majesty's  subjects  as  shall  accept  commissions  in  the 
Scotch  brigade  in  the  service  of  the  states  general  of  the  United  Provinces,  to  take 
the  oaths  of  allegiance  and  abjuration;"  and  also  an  act  passed  In  Ireland  in  the 
eleventh  year  of  the  reign  of  his  said  late  Majesty  King  George  the  Second,  intituled 
"An  act  for  the  more  effectual  preventing  tlie  enlisting  of  his  Majesty's  subjects  to 
serve  as  soldiers  in  foreign  service  without  his  Majesty's  license ;"  and  also  an  act 
passed  in  Ireland  in  the  nineteenth  year  of  the  reign  of  his  said  late  Majesty  King  George 
the  Second,  intituled  "An  act  for  the  more  effectual  preventing  his  Majesty's  subjects 
from  entering  into  foreign  service,  and  for  publishing  an  act  of  the  seventh  year  of 
King  Wmiam  the  Third,  intituled  '  An  act  to  prevent  foreign  education ; ' "  and  all  and 
every  the  clauses  and  provisions  in  the  said  several  acts  contained,  shall  be  and  the 
same  are  hereby  repealed. 

2.  And  he  it  further  declared  and  enacted.  That  if  any  natnral-born  subject  of  his  Majesty, 
his  heirs  and  successors,  without  the  leave  or  license  of  his  Majesty,  his  heirs  or 
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sncoessois,  for  that  purpose  first  had  and  ohtained,  under  the  sign  manual  of  his 
Majesty,  his  heirs  or  successors,  or  signified  by  order  in  council,  or  by  proclamation  of 
his  Majesty,  his  heirs  or  successors,  shall  take  or  accept,  or  shall  agree  to  take  or 
accept,  any  military  commission,  or  "shall  otherwise  enter  into  the  military  service  a«  a, 
commissioned  or  non-commissioned  officer,  or  shall  enlist  or  enter  himself  to  enlist,  or 
shall  agree  to  enlist,  or  to  enter  himself  to  serve  as  a  soldier,  or  to  be  employed 
or  shall  serve  in  any  warlike  or  military  operation,  in  the  service  of  or  for  or  under 
or  in  aid  of  any  foreign  prince,  state,  potentate,  colony,  province,  or  part  of  any 
province  or  people,  or  of  any  person  or  persons  exercising  or  assuming  to  exercise 
the  powers  of  government  in  or  over  any  foreign  comitry,  colony,  province,  or  part 
of  any  province  or  people,  either  as  an  officer  or  soldier,  or  in  any  other  military 
capacity;  or  if  any  natural-bom  subject  of  his  Majesty  shall,  without  such  leave  or 
license  as  aforesaid,  accept,  or  agree  to  take  or  accept,  any  commission,  warrant,  or 
appointment  as  an  officer,  or  shall  enlist  or  enter  himself,  or  shall  agree  to  enlist  or 
enter  himself,  to  serve  as  a  sailor  or  marine,  or  to  be  employed  or  engaged,  or  shall 
serve  in  and  on  board  any  ship  or  vessel  of  war,  or  in  and  on  board  any  ship  or  vessel 
tised  or  fitted  out,  or  equipped  or  intended  to  be  used  for  any  warlike  purpose,  in  the 
service  of  or  for  or  under  or  in  aid  of  any  foreign  power,  prince,  state,  potentate, 
colony,  province,  or  part  of  any  province  or  people,  or  of  any  person  or  persons  exer- 
cising or  assuming  to  exercise  the  powers  of  government  in  or  over  any  foreign  country, 
colony,  province,  or  part  of  any  province  or  people;  or  if  any  natural-born  subject  of 
his  Majesty  shall,  without  such  leave  and  license  as  aforesaid,  engage,  contract,  or 
agree  to  go,  or  shall  go  to  any  foreign  state,  country,  colony,  province,  or  part  of  any 
province,  or  to  any  place  beyond  the  seas,  with  an  intent  or  in  order  to  enlist  or  enter 
hiinself  to  serve,  or  with  intent  to  serve  in  any  warlike  or  military  operation  whatever, 
whether  by  land.or  by  sea,  in  the  service  of  or  for  or  under  or  in  aid  of  any  foreign 
prince,  state,  potentate,  colony,  province,  or  part  of  any  province  or  people,  or  in  the 
service  of  or  for  or  under  or  in  aid  of  any  person  or  persons  exercising  or  assuming  to 
exercise  the  powers  of  government  in  or  over  any  foreign  country,  colony,  province,  or 
part  of  any  province  or  people,  either  as  an  officer  or  a  soldier,  or  in  any  other  mili- 
tary capacity,  or  as  an  officer  or  sailor,  or  marine,  in  any  such  ship  or  vessel  as  afore- 
said, although  no  enlisting  money  or  pay  or  reward  shall  have  been  or  shall  be  in  any 
or  either  of  the  cases  aforesaid  actually  paid  to  or  received  by  him,  or  by  any  person 
to  or  for  his  use  or  benefit ;  or  if  any  person  whatever,  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  in  any  part  of  his  Majesty's  dominions  elsewhere,  or  in 
any  country,  colony,  settlement,  island,  or  place  belonging  to  or  subject  to  his  Majesty, 
shall  hire,  retain,  engage,  or  procure,  or  shall  attempt  or  endeavor  to  hii'e,  retain, 
engage,  or  procure,  any  person  or  persons  whatever  to  enlist,  or  to  enter  or  engage  to 
enlist,  or  to  serve  or  to  be  employed  in  any  such  service  or  employment  as  aforesaid, 
as  an  officer,  soldier,  sailor,  or  marine,  either  in  land  or  sea  service,  for  or  under  or  in 
aid  of  any  foreign  prince,  state,  potentate,  colony,  province,  or  part  of  any  province 
or  people,  or  for  or  under  or  in  aid  of  any  person  or  persons  exercising  or  assuming  to 
exercise  any  powers  of  government  as  aforesaid,  or  to  go  or  to  agree  to  go  or  embark 
from  any  part  of  his  Majesty's  dominions,  for  the  purpose  or  with  intent  to  be  so  enlisted, 
entered,  engaged,  or  employed  as  aforesaid,  whether  any  enlisting  money,  pay,  or  reward 
shall  have  been  or  shall  he  actually  given  or  received,  or  not ;  in  any  or  either  of  such 
cases,  every  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
being  convicted  thereof,  upon  any  information  or  indictment,  shall  be  punishable  by 
fine  and  imprisonment,  or  either  of  them,  at  the  discretion  of  the  court  before  which 
such  offender  shall  be  convicted. 

3.  Provided  always,  and  ie  it  enacted,  That  nothing  in  this  act  contained  shall  extend 
or  be  construed  to  extend  to  render  any  person  or  persons  liable  to  any  punishment  or 
penalty  under  this  act,  who  at  any  time  before  the  first  day  of  August,  one  thousand 
-  eight  hundred  and  nineteen,  within  any  part  of  the  United  Kingdom,  or  of  the  islands 
of  Jersey,  Guernsey,  Alderney,  or  Sark,  or  at  any  time  before  the  first  day  of  November, 
one  thousand  eight  hundred  and  nineteen,  in  any  port  or  place  out  of  the  United  King- 
dom, or  of  the  said  islands,  shall  have  taken  or  accepted,  or  agreed  to  take  or  accept, 
any  military  commission,  or  shall  have  otherwise  enlisted  into  any  military  service  as 
a  commissioned  or  non-commissioned  officer,  or  shall  have  enlisted,  or  entered  himself 
to  enlist,  or  shall  have  agreed  to  enlist  or  to  enter  himself  to  serve  as  a  soldier,  or  shaU 
have  served,  or  having  so  served  shall,  after  the  said  first  day  of  August,  one  thousand 
eight  hundred  and  nineteen,  continue  to  serve  in  any  warlike  or  military  operation, 
either  as  an  officer  or  soldier,  or  in  any  other  military  capacity,  or  shall  have  accepted, 
or  agreed  to  take  or  accept  any  commission,  warrant,  or  appointment  as  an  officer,  or 
shall  have  enlisted  or  entered  himself  to  serve,  or  shall  have  served,  or  having  so  served 
shall  continue  to  serve  as  a  sailor,  or  marine,  or  shall  have  been  employed  or  engaged, 
or  shall  have  served,  or  having  so  served  shall,  after  the  said  first  day  of  August,  con- 
tinue to  serve  in  and  on  board  any  ship  or  vessel  of  war,  used  or  fitted  out,  or  equipped 
or  intended  for  any  warlike  purpose ;  or  shall  have  engaged,  or  contracted  or  agreed 
to  go,  or  shall  have  gone  to,  or  having  so  gone  to  shall,  after  the  said  first  day  of  August, 
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continue  in  any  foreign  state,  country,  colony,  province,  or  part  of  a  province,  or  to  or 
in  any  place  beyond  the  seas,  unless  such  person  or  persons  shall  embark  at  or  proceed 
from  some  port  or  place  within  the  United  Kingdom  or  the  islands  of  Jersey,  Guernsey, 
Aldemey,  or  Sark,  with  intent  to  serve  as  an  officer,  soldier,  sailor,  or  marine,  contrary 
to  the  provisions  of  this  act,  after  the  said  first  day  of  August,  or  shall  embark  or  pro- 
ceed from  some  port  or  place  out  of  the  United  Kingdom,  or  the  islands  of  Jersey, 
Guernsey,  Aldemey,  or  Sark,  with  such  intent  as  aforesaid,  after  the  said  first  day  of 
November,  or  who  shall,  before  the  passing  of  this  act,  and  within  the  said  United  King- 
dom, or  the  said  islands,  or  before  the  first  day  of  November,  one  thousand  eight 
hundred  and  nineteen,  in  any  port  or  place  out  of  the  said  United  Kingdom,  or  the 
said  islands,  have  hired,  retained,  engaged,  or  procured,  or  attempted  or  endeavored  to 
hire,  retain,  engage,  or  procure  any  person  or  persons  whatever  to  enlist  or  to  enter,  or 
to  engage  to  enlist  or  to  serve,  or  be  employed  in  any  such  service  or  employment  as 
aforesaid,  as  an  officer,  soldier,  sailor,  or  marine,  either  in  land  or  sea  service,  or  to  go, 
or  agree  to  go  or  embark  for  the  purpose  or  with  the  intent  to  be  so  enlisted,  entered, 
or  engaged,  or  employed,  contrary  to  the  prohibitions  respectively  in  this  act  contained, 
anything  in  this  act  contained  to  the  contrary  in  anywise  notwithstanding  ;  but  that 
all  and  every  such  person  and  persons  shall  be  in  such  state  and  condition,  and  no 
other,  and  shall  be  liable  to  such  fines,  penalties,  forfeitures,  and  disabilities,  and  none 
other,  as  such  person  or  persons  was  or  were  liable  and  subject  to  before  the  passing  of 
this  act,  and  as  such  person  or  persons  would  have  been  in,  and  been  liable  and  subject 
to,  in  case  this  act  and  the  said  recited  acts  by  this  act  repealed  had  not  been  passed 
or  made. 

4.  And  he  it  further  en-acted,  That  it  shall  and  may  be  lawful  for  any  justice  of  the 
peace  residing  at  or  near  to  any  port  or  place  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  where  any  offense  made  punishable  by  this  act  as  a  misdemeanor 
shall  be  committed,  on  information  on  oath  of  any  such  offense,  to  issue  his  warrant  for 
the  apprehension  of  the  offender,  and  to  cause  him  to  be  brought  before  such  justice,  or 
any  justice  of  the  peace ;  and  it  shall  be  lawful  for  the  justice  of  the  peace  before  whom 
such  offender  shall  be  brought  to  examine  into  the  nature  of  the  offense  upon  oath,  and 
to  commit  such  person  to  jail,  there  to  remain  until  delivered  by  due  coTirse  of  law, 
unless  such  offender  shall  give  bail,  to  the  satisfaction  of  the  said  justice,  to  appear 
and  answer  to  any  information  or  indictment  to  be  preferred  against  him,  according  to 
law,  for  the  said  offense ;  and  that  all  such  offenses  which  shall  be  committed  within 
that  part  of  the  United  Kingdom  called  England,  shall  and  may  be  proceeded  and  tried 
in  his  Majesty's  Court  of  King's  Bench  at  Westminster,  and  the  venue  in  such  case  laid 
at  Westminster,  or  at  the  assizes  or  session  of  oyer  and  terminer  and  jail  delivery,  or 
at  any  quarter  or  general  sessions  of  the  peace  in  and  for  the  county  or  place  where 
such  offense  was  committed;  and  that  all  such  offenses  which  shall  be  committed 
within  that  part  of  the  United  Kingdom  called  Ireland,  shall  and  may  be  prosecuted  in 
his  Majesty's  Court  of  King's  Bench  at  Dublin,  and  the  venue  be  laid  at  Dublin  or  at 
any  assizes  or  session  of  oyer  and  terminer  and  jail  delivery,  or  at  any  quarter 
or  general  sessions  of  the  peace  in  and  for  the  county  or  place  wliere  such 
offense  was  committed ;  and  all  such  offenses  as  shall  be  committed  in  Scotland,  shall 
and  may  be  prosecuted  in  the  court  of  justiciary  in  Scotland,  or  any  other  court 
competent  to  try  criminal  offenses  committed  within  the  county,  shire,  or  stewartry 
within  which  such  offense^  was  committed ;  and  where  any  offense  made  punishable  by 
this  act  as  a  misdemeanor  shall  be  committed  out  of  the  said  United  Kingdom,  it  shall 
be  lawful  for  any  justice  of  the  peace  residing  near  to  the  port  or  place  where  such 
offense  shall  be  committed,  on  information  on  oath  of  any  such  ofense,  to  issue  his 
warrant  for  the  apprehension  of  the  offender,  and  to  cause  Ijim  to  be  brought  before 
such  justice,  or  any  other  justice  of  the  peace  for  such  place ;  and  it  shall  be  lawful  for 
the  justice  of  the  peace  before  whom  such  offender  shall  be  brought,  to  examine  into 
the  nature  of  the  offense  upon  oath,  and  to  commit  such  person  to  jail,  there  to  remain 
tni  delivered  by  due  course  of  law,  or  otherwise  to  hold  such  offender  to  bail  to  answer 
for  such  offense  in  the  superior  court  competent  to  try  and  having  jurisdiction  to  try 
criminal  offenses  committed  in  such  port  or  place;  and  all  such  offenses  committed  at 
any  place  out  of  the  said  United  Kingdom  shall  and  may  be  prosecuted  and  tried  in  any 
superior  court  of  his  Majesty's  dominions  competent  to  try  and  having  jurisdiction  to 
try  criminal  offenses  committed  at  the  place  where  such  oifense  shall  be  committed. 

5.  And  le  it  further  enacted,  That  in  case  any  ship  or  vessel  in  any  port  or  place  within 
his  Majesty's  dominions  shall  have  on  board  any  such  person  or  persons  who  shall  have 
been  enlisted  or  entered  to  serve,  or  shall  have  engaged  or  agreed  or  been  procured  to 
euli>"t  or  enter  to  serve,  or  who  shall  be  departing  from  his  Majesty's  dominions  for 
the  purpose  and  with  the  intent  of  enlisting  or  entering  to  serve,  or  to  be  employed,  or 
of  serving  or  being  engaged  or  employed  in  the  service  of  any  foreign  prince,  state, 
or  potentate,  colony,  province,  or  part  of  any  province  or  people,  or  of  any  person 
or  persons  exercising  or  assuming  to  exercise  the  powers  of  government  in  or  over  any 
foreign  colony,  province,  or  part  of  any^  province  or  people,  either  as  an  officer,  soldier 
sailor,  or  marine,  contrary  to  the  provisions  of  this  act,  it  shall  be  lawful  for  any  of 
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the  principal  ofiScers  of  his  Majesty's  customs,  where  any  such  officers  of  the  customs 
shall  be,  and  in  any  part  of  his  Majesty's  dominions  in  which  there  are  no  officers  of  his 
Majesty's  customs,  for  any  governor  or  persons  having  the  chief  civil  command,  upon 
information  or  oath  given  before  them  respectively,  which  oath  they  are  hereby  respect- 
ively authorized  and  empowered  to  administer,  that  such  person  or  persons  as  aforesaid  is 
or  are  on  board  such  ship  or  vessel,  to  detain  and  prevent  any  such  ship  or  vessel, 
or  to  cause  such  ship  or  vessel  to  be  detained  and  prevented  from  proceeding  to  sea  on 
her  voyage  with  such  persons  as  aforesaid  on  board :  Provided,  neeertlielehs,  That  no 
principal  officer,  governor,  or  person  shall  act  as  aforesaid,  upon  such  information 
upon  oath  as  aforesaid,  unless  the  party  so  informing  shall  not  only  have  deposed  in 
such  information  that  the  person  or  persons  on  board  such  ship  or  vessel  hath  or 
have  been  enlisted  or  entered  to  serve,  or  hath  or  have  engaged  or  agreed  or  been 
procured  to  enlist  or  enter  or  serve,  or  is  or  are  departing  as  aforesaid,  for  the  purpose 
and  with  the  intent  of  enlisting  or  entering  to  serve  or  to  be  employed,  or  of  serving, 
or  being  engaged  or  employed  in  such  service  as  aforesaid,  but  shall  also  have  set  forth 
in  such  information  upon  oath  the  facts  or  circumstances  upon  which  he  forms  his 
knowledge  or  belief,  enabling  hira  to  give  such  information  upon  oath ;  and  that  all 
and  every  person  and  persons  convicted  of  willfully  false  swearing  in  any  such  information 
upon  oath  shall  be  deemed  guilty  of  and  sufler  the  penalties  on  persons  convicted  of 
willful  and  corrupt  perjury. 

6.  And  ieit  further  enacted.  That  if  any  master  or  other  person  having  or  taking  the 
charge  or  command  of  any  ship  or  vessel,  in  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  in  any  pail  of  his  Majesty's  dominions  beyond  the  seas,  shall 
knowingly  and  willingly  take  on  board,  or  if  such  master  or  other  person  having  the 
command  of  any  such  ship  or  vessel,  or  any  owner  or  owners  of  any  such  ship  or  vessel, 
shall  knowingly  engage  to  take  on  board  any  person  or  persons  who  shall  have  been 
enlisted  or  entered  to  serve,  or  shall  have  engaged  or  agreed  or  been  procured  to  enlist 
or  enter  to  serve,  or  who  shall  be  departing  from  his  Majesty's  dominions  for  the 
purpose  and  with  the  intent  of  enlisting  or  entering  to  serve,  or  to  be  employed,  or  of 
serving,  or  Jpeing  engaged  or  employed  in  any  naval  or  military  service  contrary  to  the 
provisions  of  this  act,  such  master  or  owner  or  other  person  as  aforesaid  shall  forfeit 
and  pay  the  sum  of  fifty  pounds  for  each  and  every  such  person  so  taken  or  engaged  to  be 
taken  on  board;  and  moreover  every  such  ship  or  vessel,  so  having  on  board,  conveying, 
carrying,  or  transporting  any  such  person  or  persons,  shall  and  may  be  seized  and 
detained  by  the  collector,  comptroller,  surveyor,  or  other  officer  of  the  customs,  until 
such  penalty  or  penalties  shall  be  satisfied  and  paid,  or  until  such  master  or  person,  or 
the  owner  or  owners  of  such  ship  or  vessel,  shall  give  good  and  sufficient  bail,  by 
recognizance  before  one  of  his  Majesty's  justices  of  the  peace,  for  the  payment  of  such 
penalty  or  penalties. 

7.  And  be  it  further  enacted,  That  if  any  person,  within  any  part  of  the  United  King- 
dom, or  in  any  part  of  his  Majesty's  dominions  beyond  the  seas,  shall,  without  the 
leave  and  license  of  his  Majesty  for  that  purpose  first  had  and  obtained  as  aforesaid, 
equip,  furnish,  fit  out,  or  arm,  or  attempt  or  endeavor  to  equip,  furnish,  fit  out,  or  arm, 
or  procure  to  be  equipped,  furnished,  fitted  out,  or  arAied,  or  shall  knowingly  aid,  assist, 
or  be  concerned  in  the  equipping,  furnishing,  fitting  out,  or  arming  of  any  ship  or 
vessel,  with  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  service 
of  any  foreign  prince,  state,  or  potentate,  or  of  any  foreign  colony,  province,  or  part  of 
any  province  or  people,  or  of  any  person  or  persons  exercising  or  assuming  to  exercise 
any  powers  of  goverimient  in  or  over  any  foreign  state,  colony,  province,  or  part  of  any 
province  or  people,  as  a  transport  or  store-ship,  or  with  intent  to  cruise  or  commit 
hostilities  against  any  prince,  state,  or  potentate,  or  against  the  subjects  or  citizens  of 
any  prince,  state,  or  potentate,  or  against  the  persons  exercising  or  assuming  to  exercise 
the  powers  of  government  in  any  colony,  province,  or  part  of  any  province  or  country, 
or  against  the  inhabitants  of  any  foreign  colony,  province,  or  part  of  any  province  or 
country,  with  whom  his  Majesty  shall  not  then  be  at  war ;  or  shall  within  the  United 
Kingdom,  or  any  of  his  Majesty's  dominions,  or  in  any  settlement,  colony,  territory, 
island,  or  place  belonging  or  subject  to  his  Majesty,  issue  or  deliver  any  commission 
tor  any  ship  or  vessel,  to  the  intent  that  such  ship  or  vessel  shall  be  employed  as  afore- 
said, every  such  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof,  upon  any  information  or  indictment,  be  punished  by 
fine  and  imprisonment,  or  either  of  them,  at  the  discretion  of  the  court  in  which  such 
offender  shall  be  convicted,  and  every  such  ship  or  vessel,  with  the  tackle,  apparel, 
and  furniture,  together  with  all  the  materials,  arms,  ammunition,  and  stores,  which 
may  belong  to  or  be  on  board  of  any  such  ship  or  vessel,  shall  be  forfeited ;  and  it  shall 
be  lawful  for  any  officer  of  his  Majesty's  customs  or  excise,  or  any  officer  of  his  Majesty's 
navy,  who  is  by  law  empowered  to  make  seizures,  for  any  forfeiture  incurred  under 
any  of  the  laws  of  customs  or  excise,  or  the  laws  of  trade  and  navigation,  to  seize  such 
ships  and  vessels  aforesaid,  and  in  such  places  and  in  such  manner  in  which  the  officers 
of  his  Majesty's  customs  or  excise  and  the  officers  of  his  Majesty's  navy  are  empowered 
respectively  to  make  seizures  under  the  laws  of  customs  and  excise,  or  under  the  laws 
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of  trade  and  navigation ;  and  that  every  such  ship  and  vessel,  with  the  tackle,  appar61, 
and  furniture,  together  with  all  the  materials,  arms,  ammunition,  and  stores  which 
may  belong  to  or  be  on  board  of  such  ship  or  vessel,  may  be  proaecnted  and  condemned 
in  the  like  manner,  and  in  such  courts  as  ships  or  vessels  may  be  prosecuted  and  con- 
demned for  any  breach  of  the  laws  made  for  the  protection  of  the  revenues  of  customs 
and  excise,  or  of  the  laws  of  trade  and  navigation. 

8.  Ayid  he  it  further  enacted,  That  if  any  person  in  any  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  in  any  part  of  his  Majesty's  dominions  beyond  the  seas, 
without  the  leave  and  license  of  his  Majesty  for  that  pirrpose  first  had  and  obtained  as 
aforesaid,  shall,  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by  changing 
those  on  board  for  other  guns,  or  by  the  addition  of  any  equipment  for  war,  increase  or 
augment,  or  procure  to  be  increased  or  augmented,  or  shall  be  knowingly  concerned  in 
increasing  or  augmenting,  the  warlike  force  of  any  ship  or  vessel  of  war,  or  cruiser,  or 
other  armed  vessel  which,  at  the  time  of  her  arrival  in  any  port  of  the  United  Kingdom, 
or  any  of  his  Majesty's  dominions,  was  a  ship  of  war,  cruiser,  or  armed  vessel  in  the 
service  of  any  foreign  prince,  state,  or  potentate,  or  of  any  person  or  persons  exercising 
or  assuming  to  exercise  any  powers  of  government  in  or  over  any  colony,  province,  or  part 
of  any  province  or  people  belonging  to  the  subjects  of  any  such  prince,  state,  or  poten- 
tate, or  to  the  inhabitants  of  any  colony,  province,  or  part  of  any  province  or  country 
under  the  control  of  any  person  or  persons  so  exercising  or  assuming  to  exercise  the 
powers  of  government,  every  such  person  so  oifending  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  upon  being  convicted  thereof,  upon  any  information  or 
indictment,  be  punished  by  fine  and  imprisonment,  or  either  of  them,  at  the  discretion 
of  the  court  before  which  such  offender  shall  be  convicted. 

9.  And  be  it  further  enacted,  That  offenses  made  punishable  by  the  provisions  of  this 
act,  committed  out  of  the  United  Kingdom,  may  be  prosecuted  and  tried  in  his  Majesty's 
Court  of  King's  Bench  at  Westminster,  and  the  venue  in  such  case  laid  at  Westminster, 
in  the  county  of  Middlesex. 

10.  And  be  it  further  enacted,  That  any  penalty  or  forfeiture  inflicted  by  this  act  may 
be  prosecuted,  feued  for,  and  recovered  by  action  of  debt,  bill,  plaint,  or  information,  in 
any  of  his  Majesty's  courts  of  record  at  Westminster  or  Dublin,  or  in  the  Court  of 
Exchequer,  or  in  the  Court  of  Session  in  Scotland,  in  the  name  of  his  Majesty's  attorney 
general  for  England  or  Ireland,  or  his  Majesty's  advocate  for  Scotland  respectively,  or 
in  the  name  of  any  person  or  persons  whatsoever ;  wherein  no  essoigu,  protection,  privi- 
lege, wager  of  law,  nor  more  than  one  imparlance  shall  be  allowed ;  or  in  every  action 
or  suit,  the  person  against  whom  judgment  shall  be  given  for  any  penalty  or  forfeiture 
under  this  act  shall  pay  double  costs  of  suit ;  and  every  such  action  or  suit  shall  and 
may  be  brought  at  any  time  within  twelve  months  after  the  offense  committed,  and 
not  afterward;  and  one  moiety  of  every  penalty  to  be  recovered  by  virtue  of  this  act 
shall  go  and  be  applied  to  his  Majesty,  his  heirs  or  successors,  and  the  other  moiety  to 
the  use  of  such  person  or  persons  as  shall  first  sue  for  the  same,  after  deducting  the 
charges  of  prosecution  from  the  whole. 

11.  And  be  it  further  enacted,  That  if  any  action  or  suit  shall  be  commenced,  either  in 
Great  Britain  or  elsewhere,  against  any  person  or  persons  for  anything  done  in  pursu- 
ance of  this  act,  all  rules  and  regulations,  privileges  and  protections,  as  to  maintaining 
or  defending  any  suit  or  action  and  pleading  therein,  or  any  costs  thereon  in  relation 
to  any  acts,  matters,  or  things  done,  or  that  may  be  done  by  any  officer  of  customs  or 
excise,  or  by  any  officer  of  his  Majesty's  navy,  under  any  act  of  Parliament  in  force  on 
or  immediately  before  the  passing  of  this  act,  for  the  protection  of  the  revenues  of  cus- 
toms and  excise,  or  prevention  of  smuggling,  shall  apply  and  be  in  full  force  in  any 
such  action  or  suit  as  shall  be  brought  for  anything  done  in  pursuance  of  this  act  in 
as  full  and  ample  a  manner  to  aU  intents  and  purposes  as  if  the  same  privileges  and 
protections  were  repeated  and  re-enacted  in  this  act. 

12.  Provided  always,  and  be  it  further  enacted,  That  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend  to  subject  to  any  penalty  any  person  who  shall  enter 
into  the  military  service  of  any  prince,  state,  or  potentate  in  Asia,  with  leave  or  license, 
signified  in  the  usual  manner,  from  the  governor-general  in  council  or  vice-president  in 
council  of  Fort  William,  in  Bengal,  or  in  conformity  with  any  orders  or  regulations 
issued  or  sanctioned  by  such  governor-general  or  vice-president  in  council. 
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Act  of  Congress  with  notes,  ( extracted  from  Dunlop's  Digest  of  tlie  G-eneral  Laws  of  the  United 
States.    Ed.  1856.)— (  Vide  Eeport  pp.  4  and  115.; 

Chaptek  88. 

AN  ACT*  in  addition  to  the  "  Act  for  the  punishment  of  certain  crimes  against  tlie  United  States,"  and 
to  repeal  the  acts  therein  mentioned,    [April  20,  181S.] 

That  if  any  citizen  of  the  United  States  shall,  within  the  territory  or  jurisdiction 
thereof,  accept  and  exercise  a  commission  to  serve  a  foreign-  prince,  state,  colony,  dis- 
trict, or  people  in  war,  by  laud  or  by  sea,  against  any  prince,  state,  colony,  district,  or 
people  with  whom  the  United  States  are  at  peace,  the  person  so  offending  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more  than  two  thousand 
dollars,  and  shall  be  imprisoned  not  exceeding  three  years. 

Sec.  3.  That  if  any  person  shall,  within  the  territory  or  jurisdiction  of  the  United 
States,  enlist  or  enter  himself,  or  hire  or  retain  another  person  to  enlist  or  enter  him- 
self, or  to  go  beyond  the  limits  or  jurisdiction  of  the  United  States  with  intent  to  be 
enlisted  or  entered  in  the  service  of  any  foreign  prince,  state,  colony,  district,  or 
people,  as  a  soldier,  or  a«  a  marine  or  seaman  on  board  of  any  vessel  of  war,  letter  of 
marque,  or  privateer,  every  person  so  offending  shall  be  deemed  guilty  of  a  high  mis- 
demeanor, and  shall  be  fined  not  exceeding  one  thousand  dollars,  and  be  imprisoned 
not  exceeding  three  years:  Provided,  That  this  act  shall  not  be  construed  to  extend  to 
any  subject  or  citizen  of  any  foreign  prince,  state,  colony,  district,  or  people,  who 
shall  transiently  be  within  the  United  States,  and  shall,  on  board  of  any  vessel  of  war, 
letter  of  marque,  or  privateer,  which,  at  the  time  of  its  arrival  within  the  United 
States,  was  fitted  and  equipped  as  such,  enlist  or  enter  himself,  or  hire  or  retain 
another  subject  or  citizen  of  the  same  foreign  prince,  state,  colony,  district,  or  people,t 
who  is  transiently  within  the  United  States,  to  enlist  or  enter  himself  to  serve  such 
foreign  prince,  state,  colony,  district,  or  people  on  board  such  vessel  of  war,  letter  of 
marque,  or  privateer,  if  the  United  States  shall  then  be  at  peace  with  such  foreign 
prince,  state,  colony,  district,  or  people. 

Sec.  3.  That  if  any  person  shall,  within  the  limits  of  the  United  States,  fit  out  and 
arm,  or  attempt^  to  fit  out  and  arm,  or  procure  to  be  fitted  out  aud  armed,  or  shall 
knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  J  arming  of  any  ship  or  vessel 
with  intentll  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign 
prince  or  state,ir  or  of  any  colony,  district,  or  people,  to  cruise  or  commit  hostilities 
against  the  subjects,  citizens,  or  property  of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people**  with  whom  the  United  States  are  at  peace,  or  shall  issue  or 
deliver  a  commission  within  the  territory  or  jurisdiction  of  the  United  States  for  any 
ship  or  vessel  to  the  intent  that  she  may  be  employed  as  aforesaid,  every  person  so 

*  This  act  re-enacts  the  acts  of  1794,  ch.  50,  1797,  oh.  58,  and  of  1817,  ch.  58,  with  some  addition,  and 
by  adding  the  words  "colony,  district,  or  people."    (7  Wheat.,  489.    The  Gran  Para.) 

The  object  of  the  laws  was  to  put  an  end  to  the  slave  trade,  and  to  prevent  the  introduction  of  slaves 
from  foreign  countries.    (11  Peters,  73,  United  States™.  The  ship  Garonne,  United  States  vs.  Skiddy.) 

Slaves  of  Louisiana  taken  by  their  owners  to  France  in  1835,  and  brought  back  with  their  own  con- 
sent, is  not  a  case  within  the  acts.    (11  Peters,  73,  United  States  vs.  Skiddy.) 

t  The  intent  must  be  a  fixed  one,  and  not  contingent,  and  formed  within  the  United  States,  and 
before  the  v,es8Bl  leaves  the  United  States.  (4  Peters,  445,  466,  United'States  vs.  Quincy,  3  Dal.,  307, 
Moodie  vs.  The  Alfred.) 

The  law  does  not  prohibit  the  sailing  of  armed  vessels  belonging  to  our  citizens,  out  of  our  ports,  on 
bond,  &o.,  that  they  will  not  be  employed  to  commit  hostilities  against  powers  at  peace  with  us.  (6 
Peters,  466,  .Johnson,  J.) 

The  indictment  charged  the  fitting  out  of  the  Bolivar  with  intent  that  she  should  be  employed  in  the 
service  of  a  foreign  people,  that  is  to  say.  in  the  service  of  the  United  Provinces  of  Eio  de  la  Plata ; 
held,  that  although  the  United  Provinces  were  recognized  by  the  United  States,  that  the  charge,  under 
the  innuendo,  was  sufSoiently  laid.    (6  Peters,  445,  467,  United  States  vs.  Quincy.) 

I  An  effort  to  fit  out  will  satisfy  the  law.    (6<Peter8,  445-464.) 

The  vessel  was  fitted  out  and  repaired  at  Baltimore,  and  with  some  warlike  munitions  on  bond  given, 
sailed  for  St.  Thomas,  where  she  was  fully  armed  aud  cruised  under  a  Buenos  Ayrean  commission. 
This  was  held  to  be  an  attempt.    (6  Peters,  445,  United  States  vs.  Quincy.) 

§  Either  will  constitute  the  offense.  (6  Peters,  445,  464,  United  States  vs.  Quincy.  It  is  not  necessaiy 
to  charge  the  fitting  and  arming. 

The  owner  is  liable  under  the  act,  if  he  authorized  and  superintended  th«  fitting  and  armrno-  without 
being  personally  present.  "' 

It  IS  not  essential  that  the  fitment  should  have  been  completed.  It  is  not  necessary  that  even  equip- 
ment of  a  slave  voyage  should  have  been  taken  on  board  in  the  port  of  the  United  States.  In  this  case 
part  of  the  equipment  of  the  General  Winder  for  a  slaving  voyage  was  shipped  on  another  vessel  for 
St.  Thomas,  and  then  transshipped  to  the  General  Winder. 

The  particulars  of  the  fitting  out  need  not  be  set  out  in  the  indictment ;  they  are  minute  acts  Inoapa^ 
ble  of  exact  specification,  473,  475.  ' 

The  indictment  should  allege  that  the  vessel  was  built,  fitted,  &o.,  within  the  jurisdiction  of  the 
United  States,  476, 477,  and  "with  intent  to  employ  the  vessel "  in  the  slave  trade ;  and  aUeoino-  that  "the 
intent"  was  "that  the  vessel  should  be  employed  in  the  slave  trade,"  was  not  sufficient  476  03 
Wheat.,  460,  United  States  vs.  Gooding.)  ' 

II  Although  the  arms  and  ammunition  were  cleared  as  cargo,  and  the  men  enlisted  as  for  a  mercantile 
voyage.    (7  Wheat.,  471,  486.    The  Gran  Para.) 

ir  That  is,  a  government  acknowledged  by  the  United  States.    (6  Peters  467  ) ' 
"Note,!  Sees. 
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offending  shall  be  deemed  guilty  of  a  liigh  misdemeauor,  and  sliaU  be  fined  not  more 
than  ten  thousand  dollars,  and  imprisoned  not  more  than  three  years;  and  every  such 
ship  or  vessel,  with  her  tackle,  apparel,  and  furniture,,  together  with  all  materials,  arms, 
ammunition,  and  stores,  which  may  have  been  procured  for  the  building  and  equip- 
ment thereof,  shall  be  forfeited,  one-half  to  the  use  of  the  informer,  and  the  other 
half  to  the  use  of  the  United  States. 

Sec.  4.  That  if  any  citizen  or  citizens  of  the  United  States  shall,  without  the  limits 
thereof,  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and 
armed,  or  shall  knowingly,  aid  or  be  concerned  in  the  furnishing,  fitting  out,  or  arming 
any  private  ship  or  vessel  of  war,  or  privateer,  with  intent  that  such  ship  or  vessd 
shall  be  employed  to  cruise  or  commit  hostilities  upon  the  citizens  of  the  United  States, 
or  their  property,  or  shall  take  the  command  of,  or  enter  on  board  of  any  such  ship  or 
vessel  for  the  intent  aforesaid,  or  shall  purchase  any  interest  in  any  such  ship  or  vessel, 
with  a  view  to  share  in  the  profits  thereof,  such  person  so  offending  shall  be  deemed 
guilty  of  high  misdemeanor,  and  fined  not  more  than  ten  thousand  dollars,  and  impris- 
oned not  more  than  ten  years ;  and  the  trial  for  such  offense,  if  committed  without  jfche 
limits  of  the  United  States,  shall  be  in  the  district  in  which  the  offender  shall  be  appre- 
hended or  first  brought. 

Sec.  5.  That  if  any  person  shall,  within  th«  territory  or  jurisdiction  of  the  United 
States,  increase  or  aug:ment,  or  procure  to  be  increased  or  augmented,  or  shall  know- 
ingly be  concerned  in  increasing  or  augmenting  the  force  of  any  ship  of  war,  cruiser,  or 
other  armed  vessel,  which,  at  the  time  of  her  arrival  within  the  United  States,  was  a 
ship  of  war,  or  cruiser,  or  armed  vessel  in  the  service  of  any  foreign  prince,  or  state, 
or  of  ajiy  colony,  district,  or  people,  or  belonging  to  the  subjects  or  citizens  of  any 
such  prince,  or  state,  colony,  district,  or  people,  the  same  being  at  war  with  any  for- 
eign prince,  or  state,  or  of  any  colony,  district,  or  people  with  whom  the  United  States 
are  .at  peace,  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by  changing  those 
on  board  of  her  for  guns  of  a  larger  caliber,  or  by  the  addition  thereto  of  anj'  equip- 
ment solely  applicable  to  war,  every  person  so  offending  shall  be  deemed  guilty  of  a 
high  misdemeanor,  shall  be  fined  not  more  than  one  thousand  dollars,  and  be  impris- 
oned not  more  than  one  year. 

Sec.  6.  That  if  any  person  shall,  within  the  territory  or  jurisdiction  of  the  United 
States,  begin  or  set  on  foot,  or  provide  or  prepare  the  means  for,  any  military  expedi- 
tion or  enterprise,  to  be  carried  on  from  thence  against  the  territory  or  dominions  of 
any  foreign  prince,  or  state,  or  of  any  colony,  district,  or  people  with  whom  the  United 
States  are  [at]  peace,  every  person  so  offending  shall  be  deemed  guilty  of  a  high  mis- 
demeanor, and  shall  be  fined  not  exceeding  three  thousand  dollars,  and  imprisoned  not 
more  than  three  years. 

Sec.  7.  That  the  district  courts  shall  take  cognizance  of  complaints,  by  whomsoever 
instituted,  in  cases  of  capture  made  within  the  waters  of  the  United  States,  or  within 
a  marine  league  of  the  coasts  or  shores  thereof. 

Sec.  8.  That  in  every  case  in  which  a  vessel  shall  be  fitted  out  and  aimed,  or 
attempted  to  be  fitted  out  and  armed,  or  in  which  the  force  of  any  vessel  of  war,  cruiser, 
or  other  armed  vessel  shall  be  increased  or  augmented,  or  in  which  any  military  expe- 
dition or  enterprise  shall  be  begun  or  set  on  foot,  contrary  to  the  provisions  and  pro- 
hibitions of  this  act ;  and  in  every  case  of  the  capture  of  a  ship  or  vessel  within  the 
jurisdiction  or  protection  of  the  United  States,  as  before  defined,  and  in  every  case  in 
which  any  process  issuing  out  of  any  court  of  the  United  States  shall  be  disobeyed  or 
resisted  by  any  person  or  persons  having  the  custody  of  any  vessel  of  war,  cruiser, 
or  other  armed  vessel  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people, 
or  of  any  subjects  or  citizens  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people,  in  every  such  case  it  shall  he  lawful  for  the  President  of  the  United  States, 
or  such  other  person  as  he  shall  have  empowered  for  that  purpose,  to  employ  such  part 
of  the  land  or  naval  forces  of  the  United  States,  or  of  the  militia  thereof,  for  the  pur- 
pose of  taking  possession  of  and  detaining  any  such  ship  or  vessel,  with  her  prize  or 
prizes,  if  any,  in  order  to  the  execution  of  the  prohibitions  and  penalties  of  this  act, 
and  to  the  restoring  the  prize  or  prizes  in  the  cases  in  which  restoration  shall  have  been 
adjudged,"  and  also  for  the  purpose  of  preventing  the  carrying  on  of  any  such  expedi- 
tion or  enterprise  from  the  territories  or  jurisdiction  of  the  United  States,  against  the 
territories  or  dominions  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or 
people  with  whom  the  United  States  are  at  peace. 

Sec.  9.  That  it  shall  be  lawful  for  the  President  of  the  United  States,  or  such  person 
as  he  shall  empower  for  that  purpose,  to  employ  such  part  of  the  land  or  naval  forces 
of  the  United  States,  or  of  the  militia  thereof,  as  shall  be  necessary  to  compel  any  for- 
eign ship  or  vessel  to  depart  the  United  States  in  all  cases  in  which,  by  the  laws  of 
nations  or  the  treaties  of  the  United  States,  they  ought  not  to  remain  within  the  United 
States. 

Sec.  10.  That  the  owners  or  consignees  of  every  armed  ship  or  vessel  sailing  out  of 
the  ports  of  the  United  States,  belonging  whoUy  or  in  part  to  citizens  thereof,  shall 
enter  into  bond  to  the  United  States,  with  sufficient  sureties,  prior  to  clearing  out  the 
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same,  in  double  the  amount  of  the  value  of  the  yessel  and  cargo  on  hoard,  including 
her  armament,  that  the  said  ship  or  vessel  shall  not  be  employed  by  such  owners^  to 
cruise  or  commit  hostilities  against  the  subjects,  citizens,  or  property  of  any  foreign 
province  or  state,  or  of  any  colony,  district,  or  people  with  whom  the  United  States  are 
at  peace. 

Sec.  11.  That  the  collectors  of  the  customs  be,  and  they  are  hereby,  respectively, 
authorized  and  required  to  detain  any  vessel  manifestly  built  for  warlike  purposes,  and 
about  to  depart  the  United  States,  of  which  the  cargo  shall  principally  consist  of  arms 
and  munitions  of  war,  when  the  number  of  men  shipped  ou  board  or  other  circum- 
stances shall  render  it  probable  that  such  vessel  is  intended  to  be  employed  by  the 
owner  or  owners  to  cruise  or  commit  hostilities  upon  the  subjects,  citizens,  or  property 
of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people  with  whqm  the 
United  States  are  at  peace,  until  the  decision  of  the  President  be  had  thereon,  or  until 
the  owner  or  owners  shall  give  such  bond  and  security  as  is  required  of  the  owners  of 
armed  ships  by  the  preceding  section  of  this  act. 

Sec.  12.  That  the  act  passed  on  the  5th  day  of  June,  1794,  entitled  "An  act  in  addi- 
tion to  the  act  for  the  punishment  of  certain  crimes  against  the  United  States,"  con- 
tinued in  force,  for  a  limited  time,  by  the  act  of  the  2d  of  March,  1797,  and  perpetuated 
by  the  act  passed  on  the  24th  of  April,  1800,  and  the  act  passed  on  the  14th  day  of  June, 
1797,  entitled  "An  act  to  prevent  citizens  oi  the  United  States  from  privateering  against 
nations  in  amity  with,  or  against  the  citizens  of,  the  United  States,"  and  the  act  passed 
the  3d  day  of  March,  1817,  entitled  "An  act  more  effectually  to  preserve  the  neutral 
relations  of  the  United  States,"  be,  and  the  same  are  hereby,  severally  repealed:  Pro- 
vided,  nevertheless,  That  persons  having  heretofore  offended  against  any  of  the  acts  afore- 
said may  be  prosecuted,  convicted,  and  punished  as  if  the  same  were  not  repealed ;  and 
no  forfeiture  heretofore  incurred  by  a  violation  of  any  of  the  acts  aforesaid  shall  be 
affected  by  such  repeal. 

Sec.  13.  That  nothing  in  the  foregoing  act  shall  be  construed  to  prevent  the  prosecu- 
tion or  punishment  of  treason,  or  any  piracy  defined  by  the  laws  of  the  United  States. 


Case  of  Moodie  vs.  the  Ship  Alfred,  see  3  Dallas,  307. — 1  Curti^s  Deoisicnis  of  Supreme  Court 
of  the  United,  States,  p.  234. — (Vide  Report,  Page  92.) 


Case  of  the  Santissima  Trinidad  and  the  St.  Andre,  seized  hy  the  vessels  Independenoia  del  SuA 
and  tlie  Altravida,  see  7  Wlieaton's  Report  of  the  Supreme  Court  of  the  United  Stales,  pp. 
283,  355,  Ed.  1822.— (See  Report  p.  91.) 


Case  of  the  United.States  vs.  John  D.  Quincy,  see  6  Peters,  pp.  445,  469,  Ed.  1832. — ( Vide  Re- 

■nort  ■na.frft  11 4."^ 


port  page  114.) 
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In   the    Court    op    Excheqtter    at    Westminster — Michaelmas    Term,    27th 

Victoria. 

Before  tbe  right  honorable,  the  Lord  Chief  Baron  PoUook,  Mr.  Baron  Bramwell,  Mr. 
Baron  ChanneU,  and  Mr.  Baron  Pigott. 

The  ATTOiRNEY  Qesteral  v.  Sillem  and   Others,  claiming  the  Vessel  Alexandra. 

Argument  on  application  for  leave  to  move  for  7iew  trial  after  the  expiration  of  the  first  four 

days  of  term, 

Report  of  the  arguments  on  the  application  of  tlie  attorney  general  for  leave  to  move  for  a  new 
trial  after  the  first  four  days  0/  term,  resulting  in  a  rule  nisi  to  show  cause  why  a  new  trial 
should  not  he  had,  and  the  arguments  thereon,  togetlier  with  the  judgment  of  the  court." 

Counsel  for  the  Crown:  The  Attorney  General,  Sir  Eoundeli,  Paimbr,  Knight;  The 
Solicitor  General,  Sir  Robert  Porrett  Coluer,  Knight ;  The  Queen's  Advocate,  Sir 
Rob.  Josh.  Phillimore,  Knight,  Q.C.,  D.C.L.;  Mr.  Locke,  Q.C,  M.P.;  Mr.  T.  Jones. 

Counsel  for  the  Claimants :  SiR  Hugh  McCalmont  Cairns,  Knight,  Q.C. ;  Mr.  Kars- 
lakb,  Q.C;  Mr.  Melush,  Q.C;  Mr.  Kemplay. 

Solicitor  for  the  Crown:  Mr.  F.  J.  Hamel,  Solicitor  for  her  Majesty's  Customs. 

Solicitors  for  the  Claimants:  Mr.  E.  L.  Rowolifpe,  (Gregory,  Rowclupfb  and  Co.,) 
London,  agents  for  Messrs.  Fletcher  and  Hull,  Liverpool. 

Tuesday,  Novemier  3,  1863. 

Lord  Chtef  Baron.  Mr.  Attorney  General,  the  ordinary  practice  of  the  court  is  to 
take.the  peremptory  paper  the  first  thing  on  the  second  day  of  term,  hut  I  presume 
that  you  are  in  attendanc'fe  on  the  business  of  her  Majesty,  and  you  are  therefore  enti- 
tled to  pre-audience.    If  you  have  anything  to  move,  the  court  will  hear  you,. 

Mr.  Attorny  General.  I  thank  your  lordship.  My  lord,  I  have  come  here  to  apply 
to  your  lordships  not  at  present  to  go  into  any  motion  which  will  involve  any  lengthened 
argument  or  discussion,  but  I  come  to  ask  yoiir  lordships  to  give  me  a  longer  tban 
the  ordinary  time  of  four  days  for  tlie  purpose  of  making,  if  it  should  become  eventually 
necessary,  a  motion  for  a  new  trial  in  the  case  of  the  Attorney  General  vs.  Sillem,  which 
was  tried  before  the  summer  assizes,  before  the  lord  chief  baron,  concerning  the  for- 
feiture of  the  ship  Alexandra.  It  will  be  in  his  lordship's  recollection,  and  indeed  it  is 
known  to  everybody,  that  upon  that  occasion  his  lordship  laid  down  the  views  which 
he  thought  ought  to  govern  the  jury  as  for  the  construction  of  the  act  of  Parliament 
commonly  called  the  foreign  enlistment  act.  His  lordship  did  so  in  a  manner  which 
we  thought  was  perfectly  clear  and  intelligible  to  all  persons  who  heard,  it.  There 
was  no  difference  whatever  in  the  understanding  of  his  lordship's  ruling  on  the  part  of 
the  counsel  for  the  Crown,  and  we  have  no  reason  to  suppose  that  it  was  viewed  other- 
wise by  the  counsel  for  the  claimants,  or  generally  understood  in  any  other  sense  than 
that  in  which  we  viewed  it.  At  the  end  of  the  trial,  and  before  the  verdict,  we  proposed 
in  the  usual  manner  and  complying  with  form  to  offer  exceptions  to  that  ruling.  We 
were  told,  however,  that  it  was  not  at  all  necessary  to  stand  upon  form.  His  lordship 
said,  "  I  will  accept  any  bill  of  exceptions  you  wish  to  tender."  And  accordingly,  after 
the  verdict,  but  not  before,  a  note  hastily  written  down  at  the  time  of  the  poiuts  or  the 
principal  points  which  we  understood  to  be  laid  down  was  handed  in,  and  then  it  was 
said  by  his  lordship  that  we  were  not  to  be  bound  by  what  passed  on  that  occasion ; 
that  time  might  be  taken  and  that  the  thing  would  be  settled.  My  lords,  of  course  we 
were  in  hopes  that  there  would  be  no  difficulty  at  all  in  settling  a  bill  of  exceptions. 
Itis  a  point  of  very  great  importance,  and  most  fit  to  be  raised  solemnly  by  exceptions, 
so  that  it  may  go  to  the  court  of  err6r,  and  if  it  should  be  necessary,  to  the  last  court  of 
appeal.  We  are  most  anxious  that  it  should  be  so  raised  and  so  determined,  and  we 
have  no  reason  to  doubt  that  the  other  side  are  equally  so.  But  hitherto  there  have 
been  difficulties  in  arriving  at  any  form  of  exceptions  which  we  can  rely  upon  as  cer- 
tain to  receive  the  signature  of  your  lordship.  We  hope  that  those  difficulties  will  be 
overcome.  We  are  in  communication  at  the  present  time  with  the  counsel  on  the  other 
side,  who  have  in  their  possession  the  form  of  exceptions  which  we  now  propose  to 
endeavor  to  tender,  and  we  trust  that  an  agreement  may  be  arrived  at  between  our- 
selves and  the  opposite  counsel,  or  if  that  should  not  happen,  that  his  lordship  upon 
being  applied  to  at  chambers  in  the  usual  way  will  be  able  to  settle  such  a  form  of  bill 
of  exceptions  as  will  raise  the  real  question  to  be  determined  in  a  manner  which  will 
be  satisfactory  to  both  parties  and  useful  to  the  public,  and  we  infinitely  prefer — - 

Lord  Chief  Baron.  Mr.  Attorney  General,  I  think  it  right  to  state  that  I  myself  see 


•Note  —To  render  intelligible  the  frequent  reference  made  by  connsel  to  the  reports  of  the  trial,  it 
mav  he  observed  that  two  copies  have  been  printed,  the  one  for  the  Crown  containing  an  appendix  and 
termed  bv  connsel  the  larger  copy,  and  the  other  for  the  claimants  termed  by  counsel  the  smaller  copy. 
There  is  no  substantial  dMference  between  the  two  reports,  the  variance  consisting  chiefly  of  clerical 
inaccuracies  for  the  most  part  rectified  in  the  larger  book. 
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no  prospect  whatever  of  any  chan^ge  in  tlie  view  wMch.  I  have  taken  as  to  what  is  my 
duty  in  signing  the  hill  of  exceptions.  The  correspondence  hetween  me  and  the  late 
learned  attorney  general  prohahly  you  may  have  seen. 

Mr.  Attoenby  Gbneeal.  Yes,  my  lord. 

Lord  Chief  Baeon.  But  you  were  not  present  at  the  whole  of  the  trial,  and,  so  far 
from  my  laying  down  the  law,  as  the  hill  of  exceptions  tendered  to  me  assumes,  I  took 
particular  pains  to  avoid  doing  anything  of  the  kind.  I  had  originally,  during  the 
course  of  Sir  Hugh  Cairns's  argument,  undoubtedly  entertained  an  impression  (I  call 
it  no  more)  that  all  the  expressions  of  "  equipping,  arming,  fitting,"  and  so  on,  prohahly 
meant  the  same  thing,  and  were  to  he  referred  to  the  verbiage  of  an  act  of  Parliament, 
as  you  commonly  find  a  thing  called  "  ship  or  vessel,"  the  statute  no  doubt  in  that  case 
meaning  precisely  the  same  thing  by  the  one  and  the  other.  But  in  the  course  of  his 
address  to  the  jury,  the  late  attorney  general  mentioned  a  case  the  name  of  which  I 
do  not  recollect.  I  think  it  is  in  5th  Curtis,  or  the  5th  volume  of  some  reports.  I 
could  refer  to  it,  but  it  is  not  desirable  now  to  take  up  the  time  by  doing  so,  and  that 
was  a  decision  in  an  American  court,  with  an  appeal  to  the  Supreme  Court,  where  the 
decision  below  was  affirmed,  and  it  was  a  case  where  the  vessel  was  completely  pre- 
pared in  every  other  respect,  but  that  she  was  not  armed.  When  I  came  to  sum  up  I 
mentioned  that  case  to  the  jury,  commended  it  so  far  as  to  say  that  I  adopted  it,  and 
left  it  to  them,  and  pointed  out  that  what  formerly  apparently  might  have  been  infer- 
red from  what  had  dropped  from  me  in  the  course  of  the  address  of  counsel  was  not 
what  I  told  them  was  the  law ;  and  I  finally  left  the  question  to  them  in  the  alterna- 
tive, using  the  very  words  of  tlie  act  of  Parliament,  "If  you  think  that  this  vessel  was 
armed  or  equipped  or  fitted  out,  or  was  intended  to  be  armed  or  fitted  out  or  equip- 
ped, then  your  verdict  must  be  for  the  Crown ;  if  not,  for  the  defendant."  Now,  the 
attorney  general  presented  to  me  a  bill  of  exceptions,  by  which  I  purported  to  tell  the 
jury  that  the  vessel  must  be  armed,  and  that  if  it  was  not  armed  there  was  no  offense. 
I  not  only  did  not  so  tell  the  jury,  but  if  you  read  the  short-hand  writer's  notes  which 
were  famished  to  me,  I  think  no  person  can  have  any  doubt  but  that  I  left  the  question 
as  I  am  now  stating.  But,  Mr.  Attorney  General,  probably  aU  the  object  which  you 
have  in  view  may  be  obtained  by  your  moving  without  reference  to  the  bill  of  excep- 
tions at  all.  It  is  true  that  there  was  no  point  reserved  at  the  trial,  so  as  to  give  you 
a  right  of  appeal  in  the  event  of  the  rest  of  this  court  concurring  with  me  in  the  direc- 
tion which  I  gave  to  the  jury.  But  this  is  a  matter  of  so  much  importance  that  I  do 
not  know  whether  I  can  pledge  the  court,  but  certainly  it  would  be,  I  think,  very 
much  to  be  regretted,  however  unanimous  this  coort  might  be,  if  we  did  not  give  you, 
which  we  have  the  power  of  doing,  a  right  of  appeal  to  the  superior  court. 

Mr.  Attoenby  Genbeai.  I  imderstand  that  your  lordships  have  no  power  by  the  act 
of  Parliament,  unless  there  be  a  difference  of  opinion.  I  understand  that  you  have  no 
power  at  all. 

Lord  Chief  Baeon.  Mr.  Attorney  General,  that  is  not  so. 

Mr.  Attorney  Gbnbeal.  No,  my  lord ;  I  misunderstood  what  my  learned  friend,  Mr. 
Jones,  said  to  me. 

Lord  Chief  Baron.  We  have  the  power  of  granting  you  an  appeal,  and  I  must  say, 
as  far  as  I  am  concerned,  that  however  unanimous  the  court  may  be,  and  however 
strong  the  opinion,  if  you  wish  to  have  an  appeal,  certainly  my  voice  would  be  in  favor 
of  giving  you  that.    It  would  not  then  be  a  privilege,  it  would  be  an  indulgence. 

Mr.  Attorney  General.  I  am  much  obliged  to  your  lordship. 

Lord  Chief  Baeon.  The  questions  concerned  are  so  important  that  I  think  we  ought 
to  do  so;  but  I  do  not  know  whether  the  other  members  of  the  court  take  the  same 
view. 

Mr.  Baeon  Beamwbll.  I  understand  the  difficulty  to  be  this,  that  the  common-law 
procedure  act  does  not  apply  to  a  proceeding  of  this  nature. 

Mr.  Attorney  General.  Yes,  my  lord. 

Mr.  Baeon  Bramwell.  Tliis  act  of  Parliament,  which,  to  a  certain  extent,  assimi- 
lated Crown  proceedings  to  civil  actions,  does  not  comprehend  the  case  of  an  appeal 
from  making  absolute  or  discharging  a  rule. 

Mr.  Attorney  General.  That  is  what  we  apprehend,  my  lord. 

Mr.  Baeon  Beamwbll.  Whether  that  is  so  or  not  is  open  to  some  doubt. 

Mr.  Attorney  General.  My  learned  friend,  Mr.  Jones,  has  considered  that  point 
carefully,  (I  cannot  say  that  I  have,)  and  he  is  very  strongly  under  that  apprehension 
that  the  act  of  Parliament  does  not  reach  the  case. 

Mr.  Baron  Beamwbll.  There  haa  been  a  case  argued  here,  the  case  of  a  writ  of 
intrusion  by  the  Crown,  and  the  point  has  been  slightly  considered,  but  not  at  all 
argued  at  the  bar,  whether,  if  there  was  a  difference  of  opinion  upon  the  bench,  such 
as  would  entitle  a  dissatisfied  party  in  an  ordinary  civil  action  to  appeal,  the  words  of 
the  act  are  large  enough  to  reach  such  a  case. 

Mr.  Attorney  General.  Of  course  it  would  be  extremely  important  that  that  point 
should  be  carefully  considered  before  the  suggestion,  which  has  been  so  kindly  thrown 
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out,  was  acted  upon.  No  doubt  I  fully  understand  that  your  lordships  -would  be  quite 
■willing,  It  you  had  the  power,  so  to  exercise  it. 

Mr.  Baron  Chastnell.  Yes. 

Mr.  Attorney  Genkral.  At  the  same  time,  if  your  lordships  have  not  the  power,  of 
course  no  amount  of  good-will  on  your  part  could  enable  you  to  do  so. 

Mr.  Baron  Bramwbll.  Mr.  Attorney  General,  what  has  occurred  to  me  as  a  diffi- 
SJr.*yi?*'^'"'°'^s®"^'iip'i  yo'i  suggest  is  this.  You  are  apprehensive  that  the  Lord 
Chief  Baron  may  deoUne  to  sign  a  bill  of  exceptions  in  the  form  in  which  you  think 
he  ought  to  sign  it.  But  then  if  you  come  and  move  for  a  new  trial  on  the  ground  that 
he  directed  the  jury  in  conformity  with  your  notion  of  his  direction,  and  he  reports  to 
us  that  he  did  not  so  direct,  of  course  we  should  grant  no  rule  for  a  new  trial  on  that 
ground ;  so  that  there  seems  to  me  to  be  this  sort  of  difficulty,  that,  if  my  lord  will  not 
sign  a  bill  of  exceptions  in  the  form  in  which  you  require  it,  on  the  ground  that  he  did 
so  direct  the  jury,  neither  should  we  entertain  an  application  for  a  new  trial  on  that 
ground. 

Mr.  Attorney  General.  I  do  not  know,  my  lords,  but  we  have  the  litera  scripta 
here,  and  I  was  not  aware  that  even  a  learned  judge  was  able  to  interpret  his  own 
words  upon  a  question  of  new  trial  in  a  sense  different  from  their  plain  meaning. 

Mr.  Baron  Bramwell.  According  to  my  experience  (and  important  as  this  case  may 
be  I  do  not  think  that  we  ought  to  deviate  from  it)  the  invariable  practice  is  to  take 
the  report  of  the  learned  judge  as  to  the  direction  which  he  gave  to  the  jury. 

Mr.  Attorney  General.  I  should  be  bound  by  the  practice,  no  doubt. 

Lord  Chief  Baron.  I  have  read  the  short-hand  writer's  notes. 

Mr.  Attorney  General.  So  have  I,  my  lord. 

Lord  Chief  Baron.  The  inquiry  with  respect  to  the  direction  to  tjie  jury  is  not 
whether  something  was  said  in  the  course  of  the  trial  from  which  somebody  may  infer 
something  else,  but  what  was  the  point  left  to  the  jury  ?  Now,  this  is  the  summing  "up. 
After  stating  some  of  the  evidence,  I  think  that  of  a  captain  in  the  royal  navy,  I  go  on 
thus :  "  The  question  is,  was  there  any  intention  that  in  the  port  of  Liverpool,  or  in 
any  other  port,  she  should  be,  in  the  language  of  the  act  of  Parliament,  either  equipped, 
furnished,  fitted  out,  or  armed  with  the  intention  of  taking  part  in  any  contest." 

Mr.  Attorney  General.  Yes,  my  lord;  but  your  lordship  had  told  the  jury  before 
what  those  words  meant,  and  had  placed  your  interpretation  upon  the  act  of  Parliament. 

Lord  Chief  Baron.  Mr.  Attorney  General,  I  must  entu-ely  deny  that;  unfortunately 
you  were  not  here  the  whole  of  the  time. 

Mr.  Attorney  General.  I  was  here  during  the  whole  of  the  summing-up,  my  lord — 
every  word  of  it. 

Lord  Chief  Baron.  That  may  be.  "That  there  was  a  knowledge  that  very  likely 
she  would  be  so  applied  there  can  be  no  doubt,  as  there  is  wljeu  persons  send  powder. 
I  take  it  for  granted  that  there  are  agents  on  both  sides,  one  openly  buying  every  mu- 
nition of  war  and  openly  carrying  it  away,  the  others  buying  wherever  they  can."  "  If 
you  think  the  object  was  to  equip,  furnishj  fit  out,  or  arm  that  vessel  at  Liverpool,  then 
that  is  a  sufficient  matter.  But  if  you  think  the  object  really  was  to  build  a  ship  in 
obedience  to  an  order,  and  in  compliance  with  a  contract,  leaving  it  to  those  who 
bought  it  to  make  what  use  they  thought  fit  of  it,  then  it  appears  to  me  that  the  for- 
eign enlistment  act  has  not  been  in  any  degree  broken.  I  leave  you  to  find  your 
verdict,  unless  you  wish  me  to  read  the  evidence  over  to  you."  They  did  not  wish  to 
hear  the  evidence,  and  they  found  a  verdict  for  the  defendants. 

Mr.  Attorney  General.  Of  course  your  lordship  is  very  well  aware  that  that  is  the 
conclusion  of  a  long  summing-up,  of  which  we  have  a  note,  and  your  lordship  said,  after 
we  had  made  the  observations  which  we  did  subsequently  to  the  verdict :  "Mr.  Attorney 
General,  I  will  not  bind  you  to  what  passes  on  the  present  occasion ;  there  cannot  be  any 
doubt  now.  I  cannot  alter  the  thing,  and  I  have  no  doubt  that  you  have  a  very  accu- 
rate note  of  what  I  have  said." 

Lord  Chief  Baron.  Yes. 

Mr.  Attorney  General.  And  immediately  before  that,  my  lord,  I  said,  and  your 
lordship  made  no  observation  to  the  contrary :  "Your  lordship  said  the  words  were  the 
same — that  every  one  of  the  words  required  a  warlike  armament  at  Liverpool — that  is 
the  point." 

Lord  Chief  Baron.  That,  Mr.  Attorney  General,  you  will  find  was  distinctly 
explained  in  the  course  of  the  summing-up.    I  will  read  you  the  passage. 

Mr.  Attorney  General.  I  have  the  passage,  my  lord,  and  have  read  it. 

Lord  Chief  Baron.  It  was  calling  the  jury's  attention  to  the  finding  in  the  case  to 
which  I  have  alluded,  and  adopting  it  as  the  law  for  the  present,  though  I  must  say 
that  personally  I  do  not  agree  with  it,  and  if  it  had  to  be  re-argued  in  the  courts  of 
this  country  it  would  not  be  found  to  be  correct. 

Mr.  Attorney  General.  I  wUl,  with  your  lordship's  permission,  refer  to  the  passage 
which  you  mention.  • 

Lord  Chief  Baron.  The  question  now  is,  what  is  the  course  which  we  can  take  con- 
sistently with  the  rules  of  the  court. 


150  CLAIMS   AGAINST    GREAT   BRITAIN.' 

Mr.  Attorney  General.  That  is  so,  no  doubt.  My  lord,  we  are  most  anxious,  and 
I  believe  that  the  other  side  are  equally  anxious,  to  raise  the  question  by  a  bill  of 
exceptions. 

Lord  Chief  Baron.  I  believe  that  the  rule  here  is  this:  if  you  desire  to  move  for  a 
new  trial  upon  any  other  matter  than  a  point  of  law,  then  you  have  the  power  to  move , 
as,  for  instance,  if  you  wish  to  move  for  a  new  trial  on  the  ground  that  the  jury  ought 
not  to  have  found  the  verdict  which  they  did  find,  the  court,  I  think,  would  entertain 
that  application ;  but  if  you  wish  to  reserve  to  yourself  the  power  of  moving  upon  a 
point  of  law,  having  tendered  a  bill  of  exceptions  upon  some  other  point  of  law,  or  the 
same,  then  I  think  that  the  court  probably  would  not  yield  to  that  application. 
'  Mr.  Attorney  General.  My  lord,  I  think  that  that  would  be  quite  against  the  prac- 
tice of  the  court.  The  application  which  I  wished  to  make  simply  was,  that  my  time 
for  moving  might  be  enlarged.  I  believe  that  on  both  sides  we  are  under  the  same 
impression,  that  something  was  ruled  concerning  the  interpretation  of  the  statute,  and 
that  the  jury  found  their  verdict  under  the  influence  of  such  a  direction. 

Lord  Chief  Bakon.  I  think  that  nothing  of  the  sort  occurred. 

Mr.  Attorney  General.  Then  we  are  both  of  course  under  a  misapprehension;  but 
being  both  under  that  misapprehension,  and  the  point  supposed  to  be  ruled  being  one 
which  is  on  both  sides  considered  of  the  utmost  importance,  I  believe  that  it  is  the 
common  wish  of  both  sides  to  raise  that  point,  if  it  be  possible,  by  bill  of  exceptions, 
and  we  hope  to  attend  your  lordship  in  the  usual  course,  in  order  to  have  such  a  bill  of 
,  exceptions  settled.  If  that  should  be  impossible,  then  of  course  I  s^all  move,  but  in 
the  meantime,  hoping  that  it  may  not  be  impossible,  my  application  was  that  my  time 
for  moving  might  be  enlarged  beyond  the  first  four  days,  so  that  if  we  cannot  obtain 
your  lordship's  signature  to  a  bill  of  exceptions  raising  the  question,  then  I  may  move . 

Mr.  Baron  Bramwell.  It  is  a  very  technical  matter.  We  have  held  that  we  have 
not'  the  power  to  allow  a  motion  for  a  new  trial  to  be  made  after  the  four  days  in  a 
civil  case  by  the  express  words  of  the  act  of  Parliament.  The  way  in  which  that  has 
been  what  one  may  call  evaded  has  been  by  permitting  the  motion  to  be  made  and 
adjourned.  Then  there  is  this  difficulty;  that  if  you  move  for  a  new  trial,  having  ten- 
dered a  bill  of  exceptions,  you  must  give  it  up. 

Mr.  Attorney  General.  That  I  am  not  jDrepared  to  do. 

Mi.  Baron  Bramwell.  I  do  not  know  whether  you  follow  the  technical  difficulties 
in  your  way.  , 

Mr.  Attorney  General.  Perfectly,  my  lord. 

Mr.  Baron  Bramwell.  I  cannot  help  repeating  what  I  said  to  you,  that  supposing 
you  fail  in  procuring  my  lord's  signature  to  the  bill  of  exceptions  on  the  ground  which 
has  been  alluded  to,  you  will  equally  fail  in  getting  a  rule  for  a  new  trial  upon  the 
same  ground. 

.  Mr.  Attorney  General.  Then  at  all  events  we  should  have  the  decision  of  the  court, 
that  nothing  was  ruled  upon  the  late  occasion. 

Mr.  Baron  Bramwell.  You  would  only  have  the  decision  of  the  court  to  this  effect, 
that  my  lord  had  so  reported,  and  that  they  adopted  that  report. 

Mr.  Baron  Channell.  "Would  it  suit  your  purpose,  Mr.  Attorney  General,  to  make  a 
motion  now,  and  have  it  adjourned  upon  the  understanding  that  it  is  not  to  be  further 
argued  unless  the  biU  of  exceptions  is  not  signed  ? 

Lord  Chief  Baron.  Before  you  can  make  a  motion  at  all  the  bill  of  exceptions  must 
be'  disposed  of,  as  it  is  upon  a  point  of  law. 

Mr.  Attorney  General.  I  think  that  perhaps  my  best  course,  after  what  has  fallen 
from  your  lordships,  is  this:  this  is  only  the  second  day  of  term,  I  will  come  here  again 
on  the  fourth  day  of  term. 

Mr.  Baron  Bramwell.  I  was  just  going  to  suggest  that. 

Mr.  Attorney  General.  In  the  meantime  we  will  examine  the  point  which  your 
lordship  has  been  so  good  as  to  suggest,  and  see  whether  we  can  possibly  bring  a  case 
of  this  description  within  the  terms  of  the  common  law  procedure  act. 

Wednesday,  NbvemTier  4, 1863. 
Motion  to  applg  the  common  law  procedure  acts,  1852  and  1854,  and  the  j-ules  of  pleading  and 
practice,  to  the  revenue  aide  of  the  court. 

Mr.  Attorney  General.  My  lord,  I  attend  your  lordships  this  morning  in  conse- 
quence of  what  your  lordship  was  so  good  as  to  throw  out  yesterday,  which  has  re- 
ceived our  careful  attention  since,  and  we  find  that,  as  the  law  now  stands,  an  appeal 
from  any  order  refusing  a  motion  for  a  new  trial,  or  making  a  rule  absolute  in  a  case  of 
this  description  upon  the  revenue  side,  could  not  be  granted;  but  that  it  is  in  your  lord- 
ship's power,  if  you  should  think  fit  to  exercise  it  by  an  act  to  be  done  this  day,  to 
apply  the  common  law  x)rocedure  act  so  that  an  appeal  would  be  competent,  because  I 
find,  my  lords,  that  by  th#26th  section  you  have  full  power. 

Lord  Chief  Baron.  Allow  me  to  take  a  note  of  the  reference;  what  is  the  statute  ? 

Mr.  Attorney  General.  The  22  and  23  Vict.,  cap.  21.  sect.  26,  The  Queen's  remem- 
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brancer's  act ;  and  your  lordships  will  excuse  my  appearing  to-day,  because  if  I  had  not 
done  so  it  -would  have  been  too  late. 

Lord  Chief  Baron.  It  is  your  right  to  appear  to-day  or  any  day  that  you  think  the 
interests  of  the  Crown  require  it.' 

Mr.  Attorney  Gbnbrai..  For  this  purpose,  my  lord,  no  other  day  would  have  done, 
because  this  is  the  last  day  on  which  it  would  be  possible  for  your  lordships  to  make 
such  an  order  which  would  be  available  with  respect  to  the  case  in  question. 

Mr.  Baron  Channell.  The  defect  is  not  in  the  act  of  Parliament,  but  in  the  rules; 
have  we  power  to  make  a  rule  ? 

Mr.  Attorney  Generai-.  Yes,  my  lord,  this  is  the  clause :  "  It  shall  be  lawful  for  the 
Lord  Chief  Baron,  and  two  or  more  barons  of  the  Court  of  Exchequer,  from  time  to 
time  to  make  all  such  rules  and  orders  as  to  the  process,  practice,  and  mode  of  plead- 
ing on  the  revenue  side  of  the  court,"  and  as  to  some  other  things  "  as  may  seem  to 
them  necessary  and  proper,  and  also  from  time  to  time  by  any  such  rule  or  order  to  ex- 
tend, apply,  or  adapt  any  of  the  provisions  of  the  common  law  procedure  act,  1852, 
and  the  common  law  procedure  act,  1854,  and  any  of  the  rules  of  pleading  and  practice 
on  the  plea  side  of  the  said  court  to  the  revenue  side  of  the  said  court,  as  may  seem  to 
them  expedient  for  making  the  process,  practice,  and  mode  of  pleading  on  the  revenue 
side  of  the  said  court  as  nearly  as  may  be  yiuiform  with  the  process,  practice,  and  mode 
of  pleading  on  the  plea  side  of  such  court."  Your  lordships  recoUeot  the  clause  in  the 
common  law  procedure  act,  which  I  need  not  therefore  refer  to,  but  I  may  mention 
that  when  under  that  act  certain  rules  were  made  on  the  22d  day  of  June,  1860,  not 
however  extending  gitoaiZ  hoo,  the  last  of  those  rules  was  in  these  terms :  "  That  the 
foregoing  rules  shall  come  into  operation  and  take  effect  on  Wednesday  the  24th  day 
of  October,  1860,"  the  date  of  the  order  being  the  22d  of  June,  "and  with  respect  to 
any  matter  of  proceeding  then  pending,  these  rules  may,  so  far  as  they  are  applicable 
to  any  step  or  proceeding  to  be  thereafter  taken,  be  adopted  and  applied  accordingly." 
There  is  nothing  in  the  act  which  says  that  any  interval  shall  elapse  between  the 
making  of  the  order  and  the  time  when  it  is  to  take  effect,  and  I  believe,  my  lords, 
that  tms  is  the  only  case  in  the  same  circumstances,  and  if,  therefore,  it  should  appear 
to  your  lordships  in  youi  own  discretion  to  be  right  to  make  such  an  order  to-day,  it 
would,  in  my  humble  judgment,  govern  the  case  in  hand. 

Lord  Chief  Baron.  Why  could  it  not  be  made  to-morow  ?    I  admit  that  I  do  not 
see  why  it  should  not  be  made  to-morrow. 
Mr.  Attorney  General.  Your  lordship  may  be  quite  right. 
Lord  Chief  Baron.  Or  indeed  at  any  time. 

Mr.  Attorney  General.  What  had  occurred  to  me  was  this,  that  if  the  motion  were 
made  to-morrow,  it  might  be  doubted  whether  the  rule  would  have  a  retrospective 
effect  upon  a  motion  which  had  been  made  before. 

Mr.  Baron  Bra>iwell.  What  I  presume  my  lord  means  is,  why  could  we  not  make 
the  order  the  first  thing  to-morrow,  and  you  immediately  move. 
Mr.  Attorney  General.  Yes,  that,  my  lord,  would  be  quite  the  same  thing. 
Lord  Chibf  Baron.  I  am  rather  inclined  to  think,  Mr.  Attorney  General,  that  we 
might  make  the  rule  at  any  time. 
Mr.  Attorney  General.  It  is  not  for  me  to  say  what  is  in  your  lordships'  power. 
Lord  Chief  Baron.  Inasmuch  as  it  is  granted  to  the  court  to  make  all  such  rules  as 
may  seem  to  them  necessary^and  proper,  I  apprehend  that  we  might  make  the  rule  at 
any  time,  and  make  it  retrospective.    However,  it  is  safer  perhaps  to  avoid  that. 

Mr.  Attorney  Geneeai.  I  think  that  it  would  be  safer,  my  lord.  If  your  lordships 
thought  fit  to  make  the  rule,  I  think  it  would  be  safer  not  to  raise  that  question  as  to 
the  manner  of  making  it. 

[Their  lordships  consulted  together.] 

Mr.  Baron  Beamwell.  Mr.  Attorney  General,  those  rules  of  which  you  speak  were 
originally  prepared  in  the  office  of  the  Queen's  remembrancer,  and  I  had  a  good  deal  to 
do  with  the  settlement  of  them.  The  fact  is  that  the  omission,  or  rather  the  non-inser- 
tion of  a  rule  giving  a  power  of  appeal  in  this  case,  was  intentional  on  the  part  of  those 
who  prepared  them.  It  was  thought  inexpedient  that  there  should  be  such  a  power. 
But  I  may  mention  that  I  was  not  aware  that  the  rules  had  not  made  that  provision. 
It  did  not  occur  to  me  when  I  went  over  them,  and  nobody  called  my  attention  to  it, 
or  else,  as  at  present  advised,  I  should  have  thought  that  what  was  a  good  rule  in  an 
ordinary  civil  case  would  be  an  equally  good  rule  in  this  case  ;  I  mean  in  a  revenue 
case ;  I  mean  in  cases  under  the  act,  so  that  it  must  not  be  supposed,  if  upon  considera- 
tion we  should  insert  such  a  rule  as  that,  that  we  are  on  the  spur  of  the  moment 
reversing  anything  which  has  been  deliberately  done  by  the  court.  If  we  should  come 
to  the  conclusion  that  such  a  rule  as  that  ought  to  be  made,  it  will  be  upon  our  atten- 
tion being  called  to  the  matter  for  the  first  time.  Whether  I  ought  to  have  noticed  it 
when  the  rules  were  under  my  consideration  is  another  matter,  but  I  certainly  did  not ; 
the  matter  did  not  occur  to  me  at  all,  but  the  omission  was  deliberate  on  the  part  of 
those  who  originally  prepared  the  rules. 
Mr.  Attorney  Genbral.  Perhaps  your  lordships  would  permit  me  to  say  that  of 
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course  I  have  not  mentioned  the  matter  this  morning  without  endeavoring  to  discharge 
the  duty  of  considering  whether  any  puhlio  inconvenience  might  arise  in  other  cases 
from  making  such  a  rule,  and  my  strong  impression  is  that,  both  for  the  Crown  and  for 
the  subject,  it  would  be  desirable  that  there  should  be  such  a  rule. 

LoED  Chief  Baron.  I  quite  agree  with  you  in  that  respect,  and  on  the  present 
occasion  I  should  have  concurred  in  any  mode  whatever  short  of  a  violation  of  principle 
which  would  have  given  effect  to  a  desire  to  appeal.  I  must  say  after  the  experience 
which  I  have  had  for  some  time,  sitting  in  this  court,  that  I  own  I  see  no  reason  why 
there  should  not  be  a  power  of  appeal  in  revenue  cases,  as  well  as  in  any  other  case ; 
there  ought  to  be,  and  at  all  events  there  ought  to  be  a  power  in  the  court  to  grant  an 
appeal  if  it  is  applied  for,  and  if  the  court  thints  that  is  a  fit  case  for  an  appeal ;  at  least 
there  ought  to  be  that  power  in  every  case. 

Mr.  Baeon  Pigott.  I  confess  that  I  very  strongly  concur  in  that.  It  is  very  much 
in  the  spirit  of  modern  legislation  which  has  put  petitions  of  right  on  the  foot  of  ordi- 
nary actions  and  given  costs  to  the  subject  against  the  Crown;  I  think  it  very  extra- 
ordinary that  there  should  not  be  appeals  in  these  cases  as  well  as  in  civil  actions. 

LOED  Chief  Baeon.  The  rules  were  framed  by  the  Queen's  remembrancer  in  their 
present  shape,  whether  with  the  concurrence  of  the  law  officers  or  not  I  do  nojt  know. 

Mr.  Baeon  Beamwell.  The  solicitor  for  the  revenue. 

LoED  Chief  Baeon.  I  presume  that  some  person  representing  the  government  in 
matters  of  revenue  was  a  party  to  the  arrangement. 

Mr.  Baeon  Beamweel.  They  were,  and  in  truth  it  was  their  apprehending  great 
danger  from  this  power  of  appeal  which  caused  the  rule  not  to  be  inserted. 

LoED  Chief  Baeon.  Mr.  Attorney  General,  the  result  of  your  application  this  morning 
I  take  to  be  this.  The  court  entirely  concur  with  you  in  the  view  of  what  ought  to  be, 
but  it  would  be  better  for  the  court  to  adjourn  a  little  earlier  than  usual  to-day,,  for 
the  purpose  of  seeing  whether  the  rule  ought  to  be  made.  It  certainly  ought  not  to  be 
done  in  a  hurry ;  as  my  brother  Bramwell  has  said,  "  on  the  spur  of  the  moment."  We 
shall  consider  it,  and  I  own  I  anticipate  we  shall  make  that  alteration.  We  had  better 
let  you  know  whether  such  an  alteration  may  be  made.  If  it  be  made  you  will  be  here 
to-morrow  morning  I  presume  to  move  gimply  for  a  new  trial  on  all  the  grounds  that 
may  occur  to  you. 

Mr.  Attorney  General.  Yes,  my  lord,  if  your  lordships  make  such  a  rule  there  will 
be  no  doubt  that  we  shall  do  so. 

Lord  Chief  Baron.  I  think  that  that  would  be  the  better  course  to  adopt,  because 
it  would  leave  open  to  you  every  objection  which  may  reasonably  be  presented  as  to 
what  passed  at  the  trial,  and  as  to  what  mi^ht  have  misled  the  jury,  although  there 
was  no  intention  to  mislead  them,  and  possibly  even  no  error,  though  what  was  said 
may  not  be  free  from  the  objection  that  it  might  have  been  made  more  clear;  all  that 
I  think  ought  to  be  open  to  you.    That  would  not  be  open  upon  a  bill  of  exceptions. 

Mr.  Attorney  General.  I  am  much  obliged  to  your  lordship,  and  if  your  lordships 
should  make  such  a  rule  there  is  no  doubt  that  that  is  the  course  which  we  shall  take ; 
if  not,  of  course  we  shall  consider  as  far  as  we  have  time  and  opportunity  what  course 
to  pursue. 

Lord  Chief  Baeon.  Unfortunately  I  was  in  communication  with  the  attorney  gen- 
eral only,  and  not  with  any  other  law  ofdcer  of  the  Crown  I  mean  during  the  last  cir- 
cuit when  we  were  dicsussing  the  case.  It  had  occurred  to  me  that  if  the  attorney 
general  had  not  resigned,  and  I  own  that  I  had  some  intention  of  suggesting  to  him  the 
proxjriety  of  abandoning  the  bill  of  exceptions,  and  moving  upon  any  point  which  he 
thought  presented  a  fair  subject  for  a  motion.  Now  that  the  impediment  which  has  been 
supposed  to  exist  may  be  removed  in  the  course  of  the  day,  and  this  proceeding  being 
placed  upon  the  same  footing  as  any  other  proceeding  in  the  court,  undoubtedly  a  motion 
for  a  new  trial  with  an  appeal  is  a  far  better  thing  than  a  bill  of  exceptions. 

Mr.  Attorney  General.  O  yes. 

LoED  Chief  Baeon.  A  bin  of  exceptions  is  coupled  with  various  old  technicalities 
which  perhaps  under  a  better  and  more  enlightened  system  may  be  got  rid  of;  I  do  not 
know  whether  the  better  course  would  not  be  to  make  an  appUoation  for  a  new  trial 
always  the  subject  of  an  appeal,  at  all  events  if  the  court  think  fit,  and  probably  this 
may  be  the  means  of  getting  rid  altogether  of  a  very  old  and  I  think  not  a  very  con- 
venient mode  of  correcting  the  errors  of  a  judge  in  the  course  of  a  trial. 

The  court  then  made  the  following  rules : 

court  of  exchequer — revenue  side. 

In  pursuance  of  the  provisions  contained  in  the  26th  section  of  the  32  and  23  Vict., 
cap.  21,  intituled  An  act  to  regulate  the  office  of  Queen's  remembrancer  and  to  amend 
the  practice  and  procedure  on  the  revenue  side  of  the  Court  of  Exchequer,  "It.  is 
ordered  that  the  following  provisions  of  the  common  law  procedure  act,  1854,  be 
extended,  applied,  and  adapted  to  the  revenue  side  of  the  Court  of  Exchequer;  and 
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also  that  the  following  rules  as  to  giving  bail  in  oases  of  appeal  shall  be  in  force  on  the 
revenue  side  of  the  Court  of  Exchequer : 

1.  "In  all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a  point  reserved  at  the 
trial ;  if  the  rule  to  show  cause  be  refused  or  granted  and  then  discharged  or  made 
absolute,  the  party  decided  against  may  appeal. 

2.  "  In  all  cases  of  motions  for  a  new  trial  upon  the  ground  that  the  judge  has  not 
ruled  according  to  law,  if  the  rule  to  show  cause  be  refused,  or  if  granted  be  then  dis- 
charged or  made  absolute,  the  party  decided  against  may  appeal  provided  any  ,one  of 
the  judges  dissent  from  the  rule  being  refused,  or  when  granted  being  discharged  or 
made  absolute,  as  the  case  may  be,  or  provided  the  court  in  its  discretion  think  fit  that 
an  appeal  should  be  allowed,  provided  that  where  the  application  for  a  new  trial  is  upon 
matter  of  discretion  only,  as  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence  or  otherwise,  no  such  appesu  shall  be  allowed. 

3.  "The  Court  of  Error,  the  Exchequer  Chamber,  and  the  House  of  Lords  shall  be 
courts  of  appeal  for  this  purpose. 

4.  "  No  appeal  shall  be  allowed  unless  notice  thereof  be  given  in  writing  to  the  oppo- 
site party  or  his  attorney  and  to  the  Queen's  remembrancer  within  four  days  after  the 
decision  complained  of,  or  such  further  time  as  may  be  allowed  by  the  court  or  a  judge. 

5.  "The  appeal  hereinbefore  mentioned  shall  be  upon  a  case  to  be  stated  by  the 
parties,  (and  in  case  of  difference  to  be  settled  by  the  court  or  a  judge  of  the  court 
appealed  from)  in  which  case  shall  be  set  forth  so  much  of  the  pleadings  evidence  and 
the  ruling  or  judgment  objected  to  as  may  be  necessary  to  raise  the  question  for  the 
decision  of  the  court  of  appeal. 

6.  "When  the  appeal  is  from  the  refusal  of  the  court  below  to  grant  a  rule  to  show 
cause,  and  the  court  of  appeal  grant  such  rule,  such  rule  shall  be  argued  and  disposed 
of  in  the  court  of  appeal. 

7.  "The  court  of  appeal  shall  give  such  judgment  as  ought  to  have  been  given  in  the 
court  below,  and  all  such  further  proceeding  may  be  taken  thereupon  as  if  the  judgment 
had  been  given  by  the  court  in  which  the  record  originated. 

8.  "  The  court  of  appeal  shall  have  power  to  adjudge  payment  of  costs  and  to  order 
restitution,  and  they  shall  have  the  same  powers  as  the  court  of  error  in  respect  of 
awarding  process,  and  otherwise. 

9.  "Upon  an  award  of  a  trial  de  novo  by  the  court,  or  by  the  court  of  error  upon  mat- 
ter appearing  upon  record,  error  may  at  once  be  brought;  and  if  the  judgment  in  such 
or  any  other  case  be  affirmed  in  error  it  shall  be  lawful  for  the  court  of  error  to  adjudge 
costs  to  the  defendant  in  error. 

10.  "When  a  new  trial  is  granted  on  the  ground  that  the  verdict  was  against  evi- 
dence, the  costs  of  the  first  tnal  shall  abide  the  event  unless  the  court  shall  otherwise 
order. 

11.  "Upon  motions  founded  upon  affidavits  it  shall  be  lawful  for  either  party,  with 
leave  of  the  court  or  a  judge,  to  make  affidavits  in  answer  to  the  affidavits  of  the  oppo-  ' 
.site  party  upon  any  new  matter  arising  out  of  such  affidavits,  subject  to  all  such  rules 
as  shall  hereafter  be  made  respecting  such  affidavits. 

12.  "  Notice  of  an  appeal  shall  be  a  stay  of  execution,  provided  that  within  eight  days 
after  the  decision  complained  of,  or  before  execution  delivered  to  the  sheriff,  bail  to  pay 
the  sura  recovered  and  costs,  or  to  pay  costs  when  adjudged,  be  given  in  like  manner 
and  to  the  same  amount  as  bail  in  error  is  required  to  be  given  under  the  rules  of  this 
court,  made  on  the  22d  day  of  June,  1860,  or  as  near  thereto  as  may  be  applicable,  pro- 
that  such  bail  shall  not  be  necessary  to  stay  execution  in  cases  where  the  appellant  is 
the  Crown,  the  attorney  general  on  behalf  of  the  Crown,  or  the  Prince  of  Wales,  or  the 
Duke  of  Cornwall  for  the  time  being. 

"The  foregoing  rules  shall  come  into  operation  and  take  effect  forthwith,  and  apply 
to  every  cause,  matter,  and  proceeding  now  pending. 

"FRED  POLLOCK. 
"G.  BEAMWELL. 
"W.  F.  CHANNELL. 
"G.  PIGOTT. 
"Dated  the  4th  day  of  November,  in  the  year  of  our  Lord  1863." 

Thursday,  November  5, 1863. 
Motkmfor  ruU  to  sTww  cause  why  there  should  not  he  a  new  trial. 

Mr.  Attorney  Gbisteral.  My  lords,  in  the  case  of  the  Attorney  General  vs.  Sillem, 
which  was  an  information  arising  out  of  the  seizure  of  the  ship  Alexandra  upon  the 
5th  of  April  last  by  the  Crown  for  a  violation  of  the  foreign  enlistment  act,  I  have 
humbly  to  move  your  lordships  for  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial,  on  the  ground  of  misdirection  by  the  learned  judge,  and  also  upon  the  ground 
that  the  verdict  was  against  the  evidence. 

Mr.  Baron  Bramwell.  Mr.  Attorney  General,  in  order  that  there  be  no  mistake,  l«t 
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it  be  cleai'ly  understood  that  you  move  on  the  ground  of  misdirection,  and  that  the 
bill  of  exceptions  is  abandoned. 

Mr.  Attorney  General.  Yes,  piy  lord. 

Mr.  Baron  Beamwell.  Let  it  further  be  imderstood,  if  you  please,  that  we  must 
take  my  lord's  report  of  what  he  directed,  and  act  upon  that. 

Mr.  Attorney  General.  That  I  understood  also. 

Mr.  Baron  Bramwell.  And  further,  supposing  that  upon  the  ground  of  the  verdict 
being  unsatisfactory  for  any  reason,  we  in  our  discretion  grant  or  refuse  the  rule,  no 
appeal  will  be  from  it  under  the  rules  which  we  announced  yesterday. 

Mr.  Attorney  General.  Unless  your  lordships  think  fit  to  grant  one. 

Mr.  Baron  Bramwell.  Nay,  there  is  no  appeal  except  upon  a  matter  of  law.  If 
we  should  be  of  opinion  that  there  was  no  misdirection,  but  that  nevertheless  the  jury 
may  have  acted  upon  some  wrong  opinion,  and  grant  a  new  trial  upon  that  ground,  it 
would  not  be  competent  to  the  defendant  to  appeal.  On  the  other  hand,  if  we  should 
be  of  a  different  opinion,  and  refuse  the  rule,  and  you  should  desire  to  take  the  opinion 
of  the  court  of  error  upon  that  question,  it  would  not  be  open  to  you  to  do  so.  I  wish 
to  state  for  my  own  part,  and  I  believe  I  may  say  for  my  lord  and  my  brethren,  that 
it  is  desirable  that  those  three  matters  should  be  clearly  understood,  namely,  that  you 
abandon  your  bill  of  exceptions,  that  we  take  my  lord's  report  of  the  direction,  and 
there  is  no  appeal  from  our  decision  by  either  side,  except  upon  a  matter  of  law. 

Mr.  Attorney  General.  I  am  entirely  bound  by  that.  Of  course,  when  I  speak  of 
misdirection,  your  lordships  will  understand  me  to  include  in  that  both  of  these  prop- 
ositions, which  I  perceive  from  the  books  have  been  grounds  upon  which  new  trials 
have  been  granted  in  various  cases,  namely,  the  omission  to  give  a  proper  direction, 
and  also  such  a  direction  which  in  one  sense  might  have  been  justified,  but  which,  as 
it  was  given,  had  a  tendency  to  mislead,  and  my  have  misled,  the  jury. 

Now,  my  lords,  I  will  first  state  to  your  lordships  the  way  in  which  the  question 
arose.  The  information  was  filed  by  the  Crown  after  the  seizure  which  had  taken  place 
in  the  yard  of  Messrs.  Miller  and  Sons,  or  Mr.  Miller,  of  Liverpool,  who  is  a  ship-builder 
there;  the  information  was  filed  upon  the  25th  of  May.  There  were  'ninety-eight 
counts  in  that  information,  the  great  number  being  rendered  necessary  by  the  rather 
complicated  structure  of  the  clause  in  the  act  of  ParUameht  upon  which  it  was  founded. 
In  substance  it  charged  the  persons  whom  I  am  going  to  mention,  aud  other  persons 
unknown,  with  various  acts  against  the  seventh  section  of  the  foreign  enlistment  act. 
The  persons,  my  lord,  so  charged  upon  the  face  of  the  record  were  these,  the  members 
of  the  firm  of  Miller  and  Sons,  or  what  was  supposed  to  be  that  firm,  (I  believe  it  turned 
out  and  was  stated  in  the  evidence  that  Mr.  Miller  carried  on  business  alone,)  who  were 
the  builders  of  the  vessel,  and  in  whose  yard  she  was  when  she  was  seized — ^in  whose 
actual  possession  was  she  when  she  was  seized,  the  firm  of  Fawcett  and  Company,  who 
are,  I  believe,  manufacturers  of  machinery  at  Liverpool,  who  came  forward  as  the  claim- 
ants, and  said  that  the  vessel  was  theirs,  the  firm  of  Fraser,  Trenholm  and  Company, 
whom  we  proved,  as  your  lordships  will  find  by  the  evidence,  to  be  the  general' agents 
for  the  business  of  the  Confederate  States  (so  called)  of  America  at  Liverpool,  a  person 
named  James  Bulloch,  or  Captain  Bulloch,  who  was  a  special  agent  of  those  States  at 
Liverpool  for  their  belligerent  business,  and  a  person  named  Tessier,  also  employed  in 
that  business.  Those  two  individuals,  Bulloch  and  Tessier,  aud  those  three  firms.  Mil- 
ler aud  Sons,  Fawcett  and  Company,  aud  Fraser,  Trenholm  and  Company,  with  other 
persons  unknown,  were  all  charged  in  every  count  of  the  information  with  the  different 
acts  in  violation  of  the  foreign  enlistment  act  which  were  alleged. 

Now  the  separate  counts,  my  lords,  were  founded  upon  the  language  of  the  seventh 
section,  to  which  I  will  just  shortly  refer  your  lordships  at  the  outset,  not  offering  any 
argument  upon  it  at  present,  but  merely  that  its  structure  should  be  observed.  The 
seventh  section  of  the  foreign  enlistment  act  is  this — "  If  any  person  within  any  part 
of  the  United  Kingdom,  or  in  any  part  of  his  Majesty's  dominions  beyond  the  seas, 
shall,  without  the  leave  and  license  of  his  Majesty  for  that  purpose  first  had  and  ob- 
tained as  aforesaid,  equip,  furnish,  fit  out,  or  aria"  in  the  disjunctive. 

Lord  Chiei'  Baron.  Have  you  an  abstract  of  the  information  ? 

Mr.  Attorney  General.  I  idave,  my  lord ;  but  I  am  afraid  that  it  is  in  a  shape  not 
very  ready  accessible  to  your  lordship. 

Lord  Chief  Baron.  It  wiU  answer  my  purpose ;  there  was  one  handed  up  to  me, 
which  I  have  somehow  mislaid. 

Mr.  Baron  Bramwell.  I  should  think  one  might  take  it  for  granted  that  whatever 
offense  was  in  the  act  was  included  in  the  information,  there  being  ninety-eiglit  counts. 

Mr.  Attorney  General.  Yes,  I  think  your  lordships  may  take  that  for  granted. 

Lord  Chief  Baron.  I  should  like  to  have  a  copy  of  the  abstract. 

Mr.  Attorney  General.  I  am  afraid  that  I  have  not  a  copy  of  any  abstract. 

Lord  Chief  Baron.  I  could  take  one  of  the  solicitor  general's. 

Mr.  Solicitor  General.  I  have  not  a  separate  abstract. 

Lord  Chief  Baron.  Has  any  gentleman  one. 

Mr.  Attorney  General.  I  think  that  probably  this  will  do,  my  lord.    My  learned 
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friend  Mr.  Jones  has  one.  (The  same  was  handed  up  to  his  lordship.)  My  lords,  per- 
haps without  going  into  too  much  detail,  I  may  state  in  a  few  words  that  you  will  find 
in  the  clause  of  the  act  these  different  heads,  which  were  all  taken  by  the  information — 
first  equipping,  then  furnishing,  then  fitting  out;  we  did  not  charge  arming. 

LoKD  Chief  Bakon.  That  is  the  very  point  which  1  wanted  to  call  attention  to. 

Mr.  Attoenby  Genbrai,.  We  did  not  charge  arming. 

Lord  Chief  Babon.  I  was  not  quite  certain,  hut  my  recollection  was  that  arming 
was  not  charged  at  all  in  the  information. 

Mr.  Attorney  Gekeral.  No. 

Lord  Chief  Bakon.  Nothing  was  charged  but  equipping,  fitting,  and  furnishing. 

Mr.  Attorney  General.  Equipping,  furnishing,  and  fitting  out  were  charged. 

Mr.  B.uiON  Channell.  Each  separately  charged  ? 

Mr.  Attorney  General.  Each  separately  charged.  Then,  my.  lords,  attempting  or 
endeayoring  to  equip,  attempting  or  endeavoring  to  furnish,  attempting  or  endeavoring 
to  fit  out,  were  also  each  separately  charged;  then  procuring  in  like  manner,  then 
knowingly  aiding,  assisting,  or  being  concerned  in  like  manner,  each  of  those  in  the 
disjunctive  being  made  a  separate  offense  by  the  statue.  And,  my  lords,  I  ask  particu- 
lar attention  to  this,  because  we  humbly  think  that  the  learned  judge  at  the  trial 
entirely  overlooked  the  existence  in  the  act  of  Parliament  of  provisions  against 
attempting,  or  endeavoring,  or  procuring,  or  knowingly  aiding,  assisting,  and  so  on, 
and  addressed,  if  not  his  mind,  at  all  events  his  observations,  entirely  to  the  notion  of 
a  complete  equipping,  furnishing,  or  fitting  out  in  the  sense  which  his  lordship  consid- 
ered that  those  words  ought  to  bear.  Of  course  we  charge  in  each  case  that  these  acts 
were  done  with  the  intent  mentioned  in  the  statute,  which  I  apprehend  will  be  found 
by  your  lordships  to  be  the  gist  of  the  offense,  the  prohibited,  intent,  which  is  this 
"  with  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of 
any  foreign  prince,  state,  or  potentate,  or  of  any  foreign  colony,  province,  or  part  of 
any  province  or  people,  or  of  any  person  or  persons  exercising,  or  assu^ming  to  exercise, 
any  powers  of  government  in  or  over  any  foreign  state,  colony,  province,  or  part  of 
any  province  or  people ;"  the'  words  follow,  "  as  a  transport  or  store-ship."  There  is  no 
reason  to  suppose  that  this  vessel  fell  within  these  words,  "or  with  intent  to  cruise  or 
commit  hostilities  against  any  prince,  state,  or  potentate,  &c.,  with  whom  his  Majesty 
shall  not  then  be  at  war."  That  was  the  chaxge  made  by  the  information,  and,  my 
lords,  it  was  met  by  a  claim  put  in  on  behalf  of  Mfessrs.  Fawcett,  Preston  and  Company, 
the  engineers  whom  I  have  mentioned  at  Liverpool,  who  traversed  generally  the  whole 
of  the  information,  supporting  their  locus  standi  in  the  manner  which  the  customs  con- 
solidation act  provides  for.  The  act  is  the  16  and  17  Victoria,  cap.  107,  section  309, 
which  provides  this :  "That  no  claim  nor  appearance  shall  be  permitted  to  be  entered 
to  any  information  filed  for  the  forfeiture  of  any  ship  or  goods  seized  for  any  cause  of 
forfeiture  and  returned  into  any  court,  unless  such  claim  or  appearance  be  made  by  or 
in  the  true  and  real  name  or  names  of  the  owner  or  proprietor  of  such  ship  or  goods, 
describing  the  place  of  residence  and  the  business  or  profession  of  such  owner  or  pro- 
prietor ;  and  if  snoh  person  shall  reside  at  London,  Edinburgh,  or  Dublin,  or  within  the 
liberties  Jhereof,  oath  shall  be  made  by  him  before  one  of  the  judges  of  the  court  into 
which  the  said  ship  or  goods  are  returned,  or  in  which  such  information  is  filed,  that 
the  said  ship,  boat,  or  goods  was  or  were  his  property  at  the  time  of  the  seizure ;  but  if 
such  person  shall  reside  elsewhere,"  (which  was  this  case,  for  in  this  case  the  claimants 
resided  at  Liverpool,)  "  then  oath  shall  be  made  by  the  attorney  by  whom  such  claim 
or  appearance  shall  be  entered,  that  he  has  full  authority  from  such  owner  to  enter  the 
same,  and  that  to  the  best  of  his  knowledge  and  belief  such  ship  or  goods  were  at  the 
time  of  the  seizure  thereof  the  iona  fide  property  of  the  person  in  whose  name  such 
claim  or  appearance  is  entered;"  so  that,  to  give  a  locus  standi  under  the  statute,  and  to 
guard  against  merely  fictitious  claims  by  persons  having  no  interest  whatever 
which  can  be  tonafide  put  forward  or  alleged.  In  this  case  an  affidavit  of  the  attorney 
was  required,  and  was  made — that  he  beUeved  that  at  the  time  of  the  seizure  these 
gentlemen  were  the  hona  fide  owners.  Of  course  it  was  only  an  afiSdavit  to  secure  a 
locus  standi  in  curia;  it  would  not  for  any  other  purpose  be  evidence  as  to  the  circum- 
stances, if  they  should  become  material,  connected  with  the  ownership. 

My  lords,  I  now  come  to  the  evidence  which  was  given  at.  the 'trial,  and  I  think  it 
will  be  convenient,  having  mentioned  the  grounds  on  which  I  move,  that  I  should 
invert  the  order  of  opening  the  case,  and  should  state  to  your  lordships  the  effect  of  the 
evidence,  applying  it  to  the  act  of  Parliament  in  my  own  way,  so  as  in  the  first  instance 
to  support  that  ground  of  my  motion  which  rests  on  the  verdict  being  against  the 
evidence,  and  I  will  afterwards  come  to  the  direction  of  the  learned  judge.  I  think 
your  lordships  will  be  of  opinion,  when  you  hear  that  direction,  that  the  jury  never 
had  any  opportunity  whatever  of  giving  a  verdict  upon  the  effect  of  the  evidence,  in 
reference  to  that  view  of  the  act  of  Parliament  upon  which  the  Crown  proceeded ;  it 
was,  in  fact,  not  lefD  to  them  at  all;  it  was  left  to  them  in  a  totally  different  way,  so  as 
to  preclude  the  exercise  of  judgment  by  them  upon  what  we  regard  as  the  true  and 
the  material  question.    I  am  now  going  to  teU  your  lordships  what  the  evidence  was. 
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Now,  the  clause  in  the  act  of  Parliameat  substantially  divides  itself  into  two  points 
namely,  that  there  must  have  been  a  furnishing,  fitting  out,  or  arming,  or  an  attempt 
or  an  aiding,  and  in  this  case  I  should  prefer  taking  my  stand  upon  the  words  "  attempt 
or  endeavor"  and  "aid"  and  so  on,  because  the  thing  was  not  actually  completed. 
That  being  so,  the  evidence  of  course  will  be  found  to  be  addressed  to  these  two  mate- 
rial points :  first,  the  existence  of  such  an  attempt  or  endeavor,  and  secondly,  the  intent 
and  the  purpose  with  which  it  was  going  on,  those  are  the  two  things.  If  there  was  an 
attempt  or  endeavor  to  do  it  with  the  prohibited  intent,  tte  statute  was  violated.  The 
evidence,  therefore,  of  necessity  had  to  be  addressed  to  those  two  subjects ;  and  I  will 
now  bring  under  your  lordships'  notice,  as  concisely  as  I  am  able,  the  material  portions 
of  the  evidence  bearing  upon  those  two  points,  and  your  lordships  will  recollect,  while 
I  do  so,  that  it  was  uncontradicted  evidence — I  mean  that  no  evidence  whatever  was 
called  upon  the  other  side;  this  evidence,  therefore,  was  the  only  evidence  upon  which 
the  jury  had  to  form  their  opinion. 

Now  I  wiU  first  of  aU  take  the  evidence  as  to  the  vessel,  and  her  condition  as  to  pre- 
aration  and  equipments  at  the  time  when  she  was  seized,  and  afterward  the  evidence 
as  to  the  intent.  We  will  take  the  first  head  Smt — ^the  evidence  as  to  the  condition, 
character,  and  state  of  the  vessel,  and  preparations  and  equipments.  Now  it  appeared 
from  the  evidence  of  the  custom-house  ofiftcer,  Mr.  Morgan,  who  had  charge  of  the 
vessel,  and  who  seized  her,  that  she  was  launched  in  March,  that  she  was  seized  upon 
the  5th  of  April,  that  at  the  time  of  the  seizure  she  was  incomplete,  but  that  she  had 
three  masts  on,  with  lightning  conductors,  and  portions  of  her  machinery  and  other 
fittings  actually  on  board,  and  other  portions  in  progress.  Now  with  regard  to  her 
character  and  the  objects  and  purposes  for  which  she  was  constructed  and  built  and 
being  fitted  out,  we  have  evidence  which  I  will  give  your  lordships,  as  far  as  is  neces- 
sa.ry,  in  detail ;  but  I  wiU  give  the  effect  of  it  first  in  a  few  words — that  she  was  built 
as  and  for  a  gunboat ;  that  she  had  bulwarks  and  a  rudder  adapted  only  and  peculiarly 
fit  for  purposes  of  war;  that  she  was  certainly  unfit  for  any  mercantile  purpose  what- 
ever, though  she  might  possibly  have  been  used  for  a  yacht;  that  although  she  had  at 
the  time  when  she  was  seized  no  fittings  actually  placed  upon  her  to  enable  her  to 
receive  guns,  yet  it  wanted  only  work  which  could  be  done  at  any  time,  and  with  the 
greatest  facility,  to  adapt  her  to  receive  two  or  three  pivot  guns,  which  would  be  the 
proper  number  for  her,  which  would  sweep  over  her  bulwarks  and  make  her  service- 
able as  a  gtinboat,  for  which  she  was  meant.  So  much  with  regard  to  her  character. 
Then  with  regard  to  the  fittings ' 

Lord  Chief  Baron.  Will  yon  allow  me  to  call  your  attention  to  what  a  captain  in 
the  royal  navy  said  of  her? 

Mr.  Attosnby  Gemeeal.  I  am  going  to  give  it  to  your  lordships  in  detail. 

Lord  Chibf  Baron.  He  said,  "  She  is  without  any  of  those  appurtenances  which 
indicate  an  intention  of  guns  being  put  on  board." 

Mr.  Attorney  Gbnbrai,.  I  have  already  said  so,  my  lord;  but  he  also  said,  as  I  shall 
show  by  the  evidence  immediately,  that  it  could  be  done  at  any  moment  of  time,  and 
therefore,  she  being  seized  when  incomplete,  of  course  not  everything  would  be  done, 
and  probably  those  things  would  be  left  to  the  last  which  were  most  unequivocal  with 
regard  to  the  determination  of  her  character  and  her  purposes.  I  wish  your  lordships 
to  see  what  it  was  that  was  done,  what  the  evidence  did  prove  upon  that  subject.  I  am 
going  to  mention  one  thing  more.  AU  that  I  have  hitherto  said  connects  itself  with  the 
structure  of  the  vessel;  but  then  there  was  further  evidence  going  to  what  I  apprehend 
is  in  the  strictest  and  most  appropriate  sense  fitting,  furnishing,  and  equipment,  as  dis- 
tinguished from  construction,  namely,  evidence  as  to  the  machinery,  the  engines,  the 
boiler,  and  other  things  of  that  description  constituting  part  of  the  furniture  of  the  ves- 
sel, thereby  to  enable  her  to  go  to  sea,  which  were  either  actually  on  board  or  actively  in 
progress  at  the  time.  There  was  also  further  evidence  as  to  certain  hammock  nettings 
and  stanchions,  of  which  your  lordships  shall  have  the  detail ;  and  there  was  evidence, 
not,  perhaps,  so  directly  and  unequivocally  connected  with  the  vessel,  as  to  the  prepara- 
tion of  gun-carriages  and  gUns  for  the  ship. 

I  have  told  your  lordships  the  effect,  generally,  of  the  evidence,  and  I  am  now  going 
to  give  you  some  of  the  details  of  it  as  far  as  is  necessary.  I  will,  first  of  all,  take  the 
evidence  of  Mr.  Barnes,  an  engine  driver,  which,  my  lords,  is  at  pages  39  and  40. 

Lord  Chief  Baron.  Of  what! 

Mr.  Attorney  General.  Of  the  print  ftom  the  short-hand  writers'  notes  which  I  hold 
in  my  hand  of  the  evidence. 

Lord  Chief  Baron.  Which  we  have  not  a  copy  of  at  all.  Probably  yon  will  have 
the  kindness  to  furnish  it ;  it  is  not  so  necessary  for  me  because  I  have  my  notes. 

Mr.  Attorney  General.  It  is  from  the  short-hand  writers'  notes,  my  lord. 

Lord  Chief  Baron.  I  have  never  had  that  at  all  for  any  purpose. 

Mr.  Attorney  General.  I  am  sorry  your  lordship  should  not  have  it  in  your  hand 
while  I  have  it. 

Lord  Chief  Baron.  I  dertainly  now  see  it  for  the  first  time.    I  have  bad  nothing 
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furnislied  to  me  but  a  copy  of  half  of  Sir  Hugh  Cairns's  speech,  the  reply  of  the  attor- 
ney general,  and  my  own  summing  up. 

The  Queen's  Advocate.  I  -will  hand  up  my  own  copv  to  your  lordship. 

Lord  Cheee  Rason.  It  is  not  for  myself  that  I  want  it,  because  I  have  my  own  orig- 
inal notes,  to  which  I  shall  adhere;  but  it  would  be  desirable  that  my  learned  brothers 
should  each  of  them  have  a  copy. 

Mr.  Attorney  General.  My  lord,  I  am  about  to  read  from  a  book  which  has  been 
printed  by  my  opponents ;  it  is  their  corrected  copy  of  the  short-hand  notes,  which  I 
prefer  reading  to  reading  ours,  which. does  not,  of  course,  differ  from  it;  but  there  are 
some  passages  which  may  have  been  corrected  in  some  way  by  them,  and  I  prefer  tak- 
ing their  copy. 

Lord  Chief  Baron.  If  you  have  the  benefit  of  a  printed  book  I  think  you  should  at 
least  give  my  learned  brothers  the  benefit  of  it,  that  they  may  have  the  same  advantage. 

Mr.  Attorney  General.  That,  my  lord,  is  the  same  book  as  the  one  which  I  am 
about  to  read  from,  (a  copy  being  handed,  up  to  the  bench.) 

Lord  Chief  Baron.  Have  you  not  the  means  of  giving  a  copy  to  each  of  the  court? 

Mr.  Attorney  General.  I  wish,  my  lord,  that  we  had;  but  with  some  difficulty  as 
to  identifying  the  paging,  which  I  dare  say  is  not  very  great,  (I  dare  say  my  learned 
friends  who  are  with  me  will  foUow  me,)  the  other  book,  which  is  our  copy,  may  be 
used  in  the  absence  of  a  sufficiency  of  our  opponents'  copies. 

Mr.  Baron  Pigott.  Mr.  Attorney  General,  we  had  better  not  take  your  copy,  which 
is  turned  down. 

Mr.  Attorney  General.  I  rather  intended  to  use  myself  the  book  which  was  fur- 
nished to  me  on  the  other  side ;  it  is  their  copy. 

Lord  Chief  Baron.  Have  you  no  spare  copies  of  your  own  edition? 

Mr.  Attorney  General.  Yes,  my  lord,  that  is  our  own. 

Mr.  Solicitor  General.  We  have  sent  for  one  or  two  copies,  my  lord,  and  they  will 
be  here. 

Mr.  Attorney  General.  This  is  the  evidence  of  Barnes;  these  are  short  passages. 
I  am  not  going  to  trouble  your  lordships  with  a  needless  detail.  He  was,  my  lords,  an 
engine  driver  in  Messrs.  Millers'  employment,  and  he  states  in  his  evidence  that  he  had 
been  concerned  in  the  yard  iu  the  building  of  three  gun-boats,  one  called  the  Oreto,  of 
which  I  shall  say  nothing,  and  two  called  the  Penguin  and  the  Steady,  which  were 
buUt  for  the  English  government. 

Mr.  Baron  Chanuell.  We  understand  you  that  having  given  us,  as  you  say,  your 
statement  as  to  the  general  effect  of  the  evidence,  you  are  now  going  to  analyze  the 
evidence  upon  the  one  point  first  ? 

Mr.  Attorney  General.  Yes,  my  lord. 

Mr.  Baron  Channell.  And  you  will  aiterwaid  take  the  other  evidence  as  it  supports 
the  other  points  which  you  maike  ? 

Mr.  Attorney  General.  Just  so.  He  speaks,  my  lord,  of  having  in  the  yard  of 
Messrs.  Miller  been  concerned  as  their  servant  in  the  building  of  three  gun-boats,  two 
of  which  were  built  for  the  English  government,  called  the  Penguin  and  the  Steady, 
and  the  third  was  called  the  Oreto,  a  boat  of  which  I  will  say  nothing,  though  most 
people  have  heard  of  her.    At  the  bottom  of  my  page  39  he  is  asked  this 

The  Queen's  Advocate.  It  is  page  37*  in  the  other  copy,  (the  official  copy.) 

Mr.  Attorney  General.  "  Do  you  recollect  a  screw  steamer  called  the  Alexandra 
being  built  there  ? — ^Yes,"  he  frequently  went  over  her.  "  What  is  she  like  ? — She  is  like 
the  other  gun-boats,  only  smaller.  Is  she  like  the  Oreto  ? — Yes,  she  is  like  her,  only 
smaller.  Like  the  Oreto,  the  Penguin,  and  the  Steady,  only  smaller  ? — Yes,  only  smaller." 
That  is  what  Mr.  Barnes  said  at  page  39  and  at  page  40. 

Mr.  Solicitor  General.  I  have  found  another  copy  of  the  larger  book ;  it  is  the 
same  as  Mr.  Baron  Pigott  has,  I  think.    (T"  '       '   '         

Mr.  Attorney  General.  I  do  not  think  1 
else  which  Barnes  said. 

Then  comes  Hodgson,  a  packer  in  the  service  of  the  claimants,  Messrs.  Fawcett  and 
Company,  who  were  making  the  machinery,  and  in  pagd  54  of  the  smaller  book,  and  in 
page  51+  of  the  other,  he  proves  this,  that  he  received  orders  in  the  yard  of  the  claimants, 
Messrs.  Fawcett  and  Company,  to  take  the  machinery,  clenches,  and  bolts,  which  he 
identifies  as  made  for  this  vessel,  to  the  gun-boat.  This  was  his  evidence  upon  the 
subject ;  he  is  asked,  "Did  he,"  (that  is,  Mr.  Speers,  the  manager  or  foreman  of  Messrs. 
Fawcett  and  Company's  works,)  "  give  you  any  orders  ? — Yes.  What  were  the  orders  ? — 
To  see  if  the  things  were  ready,  and  to  take  them  if  they  were  ready,  as  the  men  were 
waiting  for  them  in  the  yard.  To  take  them  where  ? — To  take  them  up  to  Mr.  Miller's 
yard,  or  to  the  boat.  Or  to  where  ? — ^To  the  gun-boat.  Those,"  he  adds,  "  were  the 
words  of  Mr.  Speers,  as  far  as  I  remember.  Sir  Hugh  Cairns. — As  far  as  you 
recoUeot  ? — ^Yes.''  Then  he  is  asked,  "  Where  did  you  take  them  in  consequence  of  that 
order? — ^I  took  them  to  the  yard,  and  left  them  in  the  stores  of  MiUei's  yard.  What 
became  of  them  afterwards  ? — The  men  would  be  waiting  to  use  them  when  I  got  there. 
What  ship  was  it  ? — The  ship  now  called  the  Alexandra.    Was  the  Alexandra  iu  the 

*  See  page  21.  t  See  page  S9. 


.    (The  same  was  handed  up  to  their  lordships.) 
link  I  need  trouble  your  lordships  with  anything 
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stocks  at  the  time  ? — ^Yes.  You  saw  the  things  in  consequence  of  that  order  taken  to 
the  Alexandra  ? — Yes,  the  men  have  been  waiting  for  them,  and  when  I  have  taken  them 
they  have  said, ' Are  those  for  the  gun-boats? "and  I  have  said 'Yes.'"  That  is  the 
evidence  of  the  packer.  Now,  your  lordships  recollect  that  this  packer  Hodgson  is  the 
servant  of  Fawcett  and  Company,  the  claimants,  who  are  making  the  machinery.  The 
ship  is  identified  not  only  by  the  evidence  which  I  have  read,  but  also  by  the  number 
■  2,209,  by  which  she  was  known  by  the  packer  of  Messrs.  Fawcett  and  Company. 

Then  we  have  two  persons  who  are  very  conversant  with  ship-building  business,  and 
the  captain  in  the  navy,  to  whom  my  lord  has  referred.  The  two  persons  to  whom  I 
allude  are  Mr.  Black,  a  ship  carpenter,  a  very  intelligent  witness,  and  Mr.  Green,  a 
ship-builder.  I  will  take  what  Mr.  Black  says  about  the  bulwarks,  at  the  bottom  of 
page  65  of  my  book.  ' 

The  Queen's  Advocate.  It  is  at  page  62*  of  the  other. 

Mr.  Attorney  General.  He  mentions  several  things  respecting  the  strength  of  the 
frame,  and  so  on.  But  I  will  take  him  up  where  he  speaks  about  the  bulwarks.  "  Did 
you  examine  the  bulwarks  ? — ^Yes.  Did  anything  strike  you  with  regard  to  the  bul- 
warks ;  were  they  the  bulwarks  of  a  merchant  vessel  ? — No.  For  what  reason  were 
they  not  ? — From  their  extraordinary  strength.  Did  you  mark  anything  with  respect 
to  their  height  ? — Their  height  is  about  two  and  a  half  feet.  Is  that  high  or  low  ? — It 
might  do  with  regard  to  height  for  a  merchant  vessel,  but  it  is  generally  higher  for  a 
merchant  vessel."  That  is,  as  I  understand,  that  a  merchant  vessel  generally  has  higher 
bulwarks.  "  But  you  say  that  the  bulwarks  were  stronger  than  are  used  in  a  merchant 
vessel  ? — Yes.  And  likewise  lower  ? — Yes.  What  are  the  upper  decks  made  of  ?— Pitched 
pine.  Have  you  ever  seen  pitched  pine  used  for  the  decks  of  any  vessel  except  vessels 
of  war  ? — ^No,.  You  never  have  ?— No,  except  they  are  between  decks.  Do  you  consider 
this  vessel  altogether  unadapted  to  mercantile  purpose  ? — It  is  not  qualified  for  mercan- 
tile purposes." — Then  the  form  of  the  question  is  altered.  "  For  what  is  she  adapted  ? — 
She  is  adapted  for  war  purposes.  What  is  her  appearance  ? — A  very  fine  appearance, 
she  looks  a  handsome  piece  of  architecture,  very  fine  lines,  capable  of  great  speed 
according  to  the  power  of  machinery.  What  kind  of  war  vessel  should  you  say  she  has 
been  built  for  ?  Sir  Hugh  Cairns. — He  says  she  is '  adapted  for,'  not '  buUt  for.' "  The 
answer  is  "  for  a  gun-boat." 

Then  at  page  107,  I  think,  comes  Mr.  Green. 

The  Queen's  Advocate.  It  is  at  page  102t  of  the  other  book ;  he  is  examined  twice. 

Mr.  Attorney  General.  He  was  a  ship-builder  of  many  years'  experience  at  Liver- 
pool ;  he  examined  the  ship,' he  is  asked  "How  was  she  built? — I  found  Iier  bulwarks 
differently  formed  from  any  merchant  vessel  or  any  other  vessel  than  a  vessel  of  war." 
Then  he  is  asked  to  go  on  with  the  description  ;  he  says,  "  The  bulwarks,  to  which  I  first 
alluded  as  being  different  from  any  other  vessel  but  a  ship  of  war,  were  composed  of 
very  thick  planks,  three  inches  thick  inside  and  out.  Lord  Chief  Baron. — What  was 
it  ? — It  was  teak.  The  Queen's  Advocate. — What  was  the  thickness  ? — The  inside  and 
the  outside  planks  were  three  inches  thick  in  the  lower  part,  and  two  and  a  half  inches 
thick  in  the  upper  part,  and  they  were  about  two  and  one-half  feet  deep.  That  would 
be  fronj  the  deck  to  the  top.  Do  I  understand  from  you  that  that  is  an  unusual  thick- 
ness for  a  merchant  vessel  ? — Yes."  He  says  that  she  had  three  masts,  and  a  propeller 
under  water.  He  gives  her  dimensions ;  it  is  not  a  large  ship  of  the  kind.  "  Did  you 
observe  her  rudder  ? — The  rudder  was  very  strong,  and  a  very  thick-formed  rudder, 
unusually  so.  Was  it  thicker  and  stronger  than  would  be  used  for  a  merchant  vessel  ? — 
It  was."  Then  he  comes  to  the  hammock  racks,  which  I  will  observe  upon  presently. 
I  will  pass  it  over  now,  because  that  I  think  belongs  to  the  farniture  rather  than  to  the 
structure. 

Then  I  think  that  I  may  go  to  page  111  in  his  cross-examination. 

The  Queen's  Advocate.  It  is  at  page  lOSj:  in  the  other  book. 

Mr.  Attorney  General.  He  is  asked  this. 

Lord  Chief  Baron.  Who  is  this  ? 

Mr.  Attorney  General.  Mr.  Green.  "Just  one  word  about  the  bulwarks  of  this 
vessel;  you  say  they  are  peculiarly  strong? — I  do.  Does  your  knowledge  enable  you  ' 
to  tell  me  whether  in  a  vessel  of  that  construction  it  is  necessary  to  have  the  bulwarks 
strong  to  strengthen  it? — ^They  have  nothing  to  do  with  the  strength,  it  has  rather  a 
tendency  to  weaken  the  vessel  than  to  strengthen  her.  Did  you  examine  the  build  of 
the  vessel  below? — I  did  not  examine  her  very  distinctly  below.  Was  she  in  the  water 
at  the  time  you  saw  her? — In  the  water.  Will  you  tell  me  as  a  ship-builder  whether 
it  is  not  a  fact,  that  bringing  up  the  bulwarks  with  additional  strength  added  to  the 
strength  of  the  vessel? — No,  it  did  not,  it  weakened  her;  it  was  an  unnecessary  weight 
unless  for  resistance  of  shot. "    I  think  that  that  is  all  upon  that  subject. 

Then  comes  Captain  Inglefield,  to  whom  my  lord  has  referred  ;  his  evidence  in  my 
book  is  at  page  61. 

The  Queen's  Advocate.  It  is  at  page  58||  in  tlie  other  copy. 

Mr.  Attorney  General.  He  was  a  witness  whom  everybody  agreed  in  appreciating 
very  highly,  and  I  wiU,  therefore,  read  his  evidence,  which  is  not  long,  pretty  nearly 

*  See  page  35.  t  See  page  57.  |  See  page  59.  ||  See  page  33. 
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at  length.  He  is  the  commander  of  her  Majesty's  ship  Majestic,  stationed  at  Liverpool. 
He  is  asi;ed,  "Have  you,  assisted  by  the  carpenter  of  your  ship,  examined  the  Alexan- 
dra, lying  in  the  Toxteth  Dock  ? — I  have.  Since  the  time  of  the  seizure,  I  believe  ?— 
Yes.  Did  you  carefully  examine  the  fittings  as  far  as  they  have  gone? — I  did.  Are 
you  able  to  describe  to  the  jury  the  character  of  the  vessel,  as  to  hpr  timber  and  con- 
struction generally? — I  can.  Of  what  timber  is  she  built  ?— Principally  of  teak;  her 
upper  works  are  of  other  materials ;  the  kind  of  wood  I  cannot  exactly  say,  but  I  should 
call  her  a  strongly  built  vessel,  certainly  not  intended  for  mercantile  purposes,  but  she 
might  be  used,  and  is  easily  convertible  into  a  niau-of-war.  And  speaking  of  the 
strength  of  the  vessel,  is  she,  in  your  judgment,  of  such  strength  as  would  be  adapted 
to  her  being  used  as  a  man-of-war? — She  is.  Did  you  find  whether  she  had  an  accom- 
modation for  men  and  officers  such  as  would  have  to  serve  on  board  a  man-of-war? — 
She  has.  And  as  regards  stowage  room  and  the  building  of  the  vessel,  what  say  you  to 
that? — ^As  regards  stowage  room,  she  has  only  stowage  room  sufficient  for  the  crew,  con- 
sidering the  berthing  of  the  crew  to  be  for  about  thirty-two  men.  And  as  regards  her 
build  generally,  is  it  your  opinion  that  she  is  adapted  for  a  man-of-war? — She  is  quite 
capable  of  being  converted  into  a  man-of-war.  without  having  at  the  time  I  saw  her 
any  appearance  of  fittings  for  guns ;"  that  was  the  answer  to  which  his  lordship  referred. 
"  You  say  that  there  were  no  guns  or  immediate  preparation  for  guns  ? — There  were 
none.  But  having  regard  to  the  building  of  the  vessel  might  she  or  not,  in  your  opin- 
ion, be  fitted  for  guns  ?"  There  was  a  little  interruption,  and  the  attorney  general  put 
his  question  again,  and  the  answer  was  this,  "  She  is  of  sufficient  length  to  receive  guns, 
but  without  any  of  those  appurtenances  which  would  indicate  that  guns  were  about 
to  be  put  on  board.  Would  you  tell  us  to  what  you  refer  in  speaking  of  the  appur- 
tenances which  indicate  an  absolute  intention  of  putting  guns  on  board? — Ring  bolts 
at  the  side  and  plates  on  the  decks  upon  which  pivot  guns  would  turn.  Sir  Hugh 
Cairns.  There  were  none  of  those."  Then  the  attorney  general  asked,  "  Would  there  be 
any  difficulty  in  your  judgment  in  adding  to  the  ship  as  she  is  now  those  preparations 
for  guns  ? — No  difficulty."  His  lordship  interposed  and  said,  "  Not  only  no  difficulty, 
but  it  could  be  easily  done?"  Then  the  answer  was,  "Easily  converted  into  a  man-of- 
war.  The  Attorney  Genbeal.  When  you  speak  of  a  pivot  on  deck,  do  you  speak  of 
three  guns  or  of  several  guns? — She  might  have  two  or  three  pivot  guns.  Would  she, 
according  to  the  ordinary  arrangement  now-a-days  of  men-of-war  of  her  size,  probably 
carry  two  or  three  guns,  or  more,  on  pivot? — Probably  three  guns.  Would  those, 
according  to  the  ordinary  course  in  these  matters,  be  guns  varying  in  size,  or  guns  of 
the  same  size  ? — Of  varying  size."  He  is  asked,  "  Would  the  smaller  or  the  greater  guns 
predominate  in  number  ?"  He  says,  "  I  could  only  tell  what  guns  would  be  fitted  to 
the  vessel  by  knowing  what  size  was  intended  to  be  put  on  board ;  if  they  were  smaller 
guns  they  must  have  ports ;"  (there  are  no  ports  to  the  ship ; )  "  but  if  guns  of  certain 
dimensions,  they  would  be  pivot  guns,  and  would  fire  over  the  bulwarks.  Without 
ports  ? — Without  ports."  Then  he  is  asked,  "  I  suppose  if  it  were  intended  that  they 
should  fire  over  the  bulwarks,  the  bulwarks  would  bo  constructed  comparatively  low, 
would  they  not  ? — ^Yes,  they  would.  How  did  you  find  the  bulwarks  in  this  ship  ? — Low, 
but  not  similar  to  the  bulwarks  of  gunboats  in  our  service.  Over  which  they  were  to 
,  be  fired  ?— ^Of  certain  dimensions."  The  Lord  Chief  Baron  says,  "  these  were  low,  but 
not  low  enough  according  to  our  service,  was,  I  think,  your  answer?— Not  the  same 
description  as  those  in  our  service.  They,  would  be  flying  bulwarks."  I  suppose  he 
means  that  those  in  the  service  of  the  British  government  would  be  flying  bulwarks ; 
these  are  fixed  bulwarks.  "  But  would  there  be  any  difficulty,  without  proper  gun-car- 
riages, in  firing  guns  over  those  bulwarks? — It  would  be  entirely  dependent  on  the  size 
of  the  gun.  But  with  a  proper  adaptation  of  the  size  of  the  guns  it  might  be  done? — 
Certainly.  About  what  height,  so  far  as  you  recollect,  of  gun-carriage  would  be  required 
to  enable  the  gunners  to  fire  over  those  bulwarks  ?-^The  gun-carriage  and  slides  in 
different  kinds  of  guns  vary  very  much  in  size ;  therefore  I  must  know  the  kind  of  gun 
to  be  able  to  judge  of  the  height  or  size  of  the  carriage.  It  would  depend  on  the  kind 
of  gun.    Yes ;  but  with  certain  kinds  of  guns  it  might  be  done  ? — Perfectly." 

Then  he  is  very  shortly  cross-examined.  It  is  right  to  read  what  passed  then.  He 
is  asked  to  give  the  grounds  of  his  calculation  of  thirty-two  men  for  the  crew,  which" 
he  does.  He  says  it  would  be  rather  close  quarters.  Then  he  is  asked,  "You  say  that 
the  vessel  was  fitted  for  a  yacht,  and  is  easily  convertible  to  a  vessel  of  war."  I  do  not 
think  that  that  was  the  language  of  the  witness  that  she  was  fitted  for  a  yacht.  The 
question  proceeds,  "She  could  be  used,  I  suppose,  for  mercantile  purposes;  not  merely 
for  a  yacht,  but  she  was  capable  of  being  used  for  mercantile  purposes? — No,  she  waa 
not  capable  of  being  used  for  mercantile  purposes,  because  she  had  no  stowage  for  mer- 
chandise. What  state  were  her  cabins  in  when  you  saw  her? — They  were  not  finished, 
but  they  were  all  laid  out  and  bulk-headed  off.  Besides  the'accommodation  for  men, 
there  were  cabins  for  five  officers,  a  captain's  cabin,  and  a  mess  place.  Were  the  cabins 
fitted  up,  or  did  you  merely  see  the  partitions  between  them  ? — ^They  were  partly  fitted 
up;  sufficiently  to  distinguish  them  as  cabins.    What  was  the  difference  between  the 


160  CLAIMS   AGAINST   GREAT   BRITAIN. 

cabins  you  saw  and  the  sort  of  cabins  that  might  be  found  in  a  yacht,  supposing  she 
was  to  be  used  for  that  purpose? — ^No  difference." 

My  lords,  that  is  the  evidence  as  to  the  structure  of  the  ship  and  the  preparations 
connected  with  the  structure  for  a  particular  use  and  service,  and  giving  her  a  partic- 
ular character.  I  have  read  the  evidence  to  your  lordships,  and  ypu  find  that  the 
witness  who  is  in  the  claimants'  workshops  says  that  he  was  ordered  to  carry  the 
machinery  to  the  gunboatj  the  other  witness,  the  engine-driver,  says  that  she  is  just 
like  the  other  gunboats  which  had  been  built  here  before,  but  built  for  the  government ; 
Captain  Inglefield  says  that  nothing  is  wanted  but  to  put  in  the  pivot  plates  for  the 
guns  to  run  round,  and  the  bolts;  that  they  can  be  done  at  any  moment;  that  that  is 
not  done  yet,  but  that  she  is  in  every  respect  adapted  for  a  ship  of  war,  and  nothing 
else ;  and  Mr.  Black  and  Mr.  Green  tell  us  that  she  has  bulwarks  which  would  be 
worse  than  useless,  and  absolutely  injurious,  unless  she  were  meant  for  a  ship  of  war — 
bulwarks  specially  adapted  to  resist  shot,  and  bulwarks  which  would  be  an  absolute 
incumbrance  if  she  were  used  for  any  other  purpose. 

But  now  we  come  to  the  fittings,  furnishings,  and  equipments,  distinct  from  the 
structure.  I  trench  here  upon  groimd  which  we  shall  find  very  material  when  we 
come  to  the  questions  of  law.  I  say  that  it  is  utterly  immaterial  whether  these  equip- 
ments are  of  a  warlike  character  or  not ;  if  the  vessel  is  meant  for  warlike  purposes, 
any  equipment  whatever  for  that  purpose,  however  ambiguous  in  its  character,  is  suf- 
ficient ;  and  here,  I  think,  is  the  source  of  the  glaring  fallacy  which  seems  to  have 
pervaded  some  part  of  the  argument,  and  not  to  have  been  entirely  seen  through  by 
the  learned  judge  who  tried  the  case.  Any  kind  of  furnishing  and  fitting  out  whatso- 
ever is  against  the  statute,  provided  always  that  the  intent  and  the  purpose  is  proved. 
What  I  have  already  said  goes  far,  I  think,  in  the  direction  of  proving  intent  and  pur- 
pose, though  I  have  not  at  present  referred  to  it  with  that  object ;  but  I  now  wish  your 
lordships  to  see  what  had  bi.cn  done  in  the  way  of  equipment  and  furnishing  and  fitting 
out,  which  was  in  progress,  and  which  of  course  was  meant  to  be  completed,  which  is 
separable  from  the  mere  structure  of  the  ship  and  from  the  mere  ship-builder's  work. 
The  fitting  out  and  the  furnishing  was  going  on  at  the  same  time  that  the  building 
was  going  on,  and  it  was  being  done  by  F^,wcett  and  Company,  the  claimants;  and  in 
the  evidence  of  Mr.  Barnes,  Mr.  Robinson,  and  Mr.  Carter,  three  of  the  people  who  were 
at  work  about  it,  we  shall  find  what  was  the  exact  state  of  things  as  to  that  and  as  to 
the  hammock  nettings,  which  I  postpone,  which  other  witnesses,  Mr.  Morgan  and 
others,  speak  to.    Mr.  Barnes's  evidence  is  at  page  41  of  the  smaller  book. 

The  Queen's  Advocate.  It  is  at  page  36  of  the  other. 

Mr.  Attormey  General.  Mr.  Barnes  was,  I  think,  an  engine-driver  in  the  yard  of 
the  builders,  Messrs.  Miller,  and  with  regard  to  the  promess  which  had  been  made  in 
fitting  up  the  ship,  and  with  her  appointments  and  appliances ;  he  says  this  is  at  page 
41.*  He  is  asked,  "What  was  brought  there  to  be  put  into  the  Alexandra? — I  did  not 
see  anything  brought  there,  only  the  boilers.  Who  brought  the  boilers  ? — ^I  cannot  say 
who  brought  them.  Where  were  they  put  on  board  the  Alexandra? — In  the  dock.  I 
did  not  see  them  put  on  board.  I  saw  them  after  they  were  in.  In  the  Alexandra? — 
Yes.  Where  was  it  that  you  saw  them  in  the  Alexandra? — In  Toxteth  dock.  Were 
any  of  Messrs.  Fawcett  and  Preston's  people  there  then? — ^Yes,  the  boiler-makers. 
Some  of  the  boiler-makers  in  the  employ  of  Messrs.  Fawcett? — ^Xes.  They  were  in  the 
Alexandra  then  ? — Yes.    It  would  be  about  those  boUors  ? — Yes." 

Then  there  is  Mr.  Robinson,  who  is,  I  think,  a  joiner.  There  is  a  little  passage  in  his 
evidence.  "  He  was  being  employed,"  he  says,  "just  before  the  beginning  of  his  cross- 
examination,  by  the  direction  of  Messrs.  Fawcett  and  Preston's  foreman,  in  Messrs. 
Millers'  yard,  upon  the  Alexandra,  in  fixing  a  frame  for  the  pitch  of  the  propeller  shaft ;" 
and  Carter,  who  was  a  joiner  in  Messrs.  Fawcett  and  Company's  yard,  at  page  44t,  in 
the  beginning  of  his  examination,  is  asked  this  question :  "  For  some  time  before  you 
left  in  April  last,  were  your  masters,  Messrs.  Fawcett,  Preston  and  Company,  making 
machinery  for  a  propeller  boat? — ^Yes.  Was  the  boat  for  which  the  machinery' was 
being  prepared  known  in  your  workshop  by  a  number  ? — Yes.  What  was  the  number  ? — 
2,209."  And  then  he  identifies  the  Alexandra,  on  board  of  which  he  has  been,  with  the 
ship  which  was  so  numbered.  Then  at  page  53  Mr.  Hodgson,  the  packer,  gives  evidence. 
i  ••The  Queen's  Advocate.  That  is  at  page  48t  of  the  other  book. 

The  Attorney  Genbrai;..  He  speaks  of  machinery  being  made  for  these  ships,  and 
says  that  it  had  to  pass  through  the  packing-room,  and  that  it  was  taken  to  this  ship. 
He  is  asked,  "Were  you  sent  for  machinery  for  that  number? — ^Yes.  And  for  clenches 
and  bolts  ? — Yes.  You  had  to  pack  them  ? — I  took  them  up  myself.  Did  you  take  them 
to  the  ship  ? — Yes.  And  you  know  that  they  were  for  that  ship  by  that  number  ? — ^Yes." 
Then  he  repeats  that,  in  the  next  page,  about  taking,  by  order  of  the  foreman,  machin- 
ery, clenches,  and  bolts  to  the  gunboat ;  and  at  page  59  we  are  told  by  the  same  wit- 
ness, I  think,  of  the  work  which  was  going  on  at  the  very  time  of  the  seizure,  and 
which  was  stopped  upon  the  seizure.  "  Were  any  orders  given  by  Mr.  Speers  "  (that  is 
the  manager)  "that  night  for  sending  anything  on  board  her?— Yes.  Nothing  more 
was  to  be  done.    Was  that  after  the  seizure  ? — ^Yes.    Do  you  recollect  any  orders  given 

*  See  page  21.  t  See  page  33.  J  See  page  28. 
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before  which  were  countermanded  by  that,  order ;  were  any  orders  given  before  the 
seizure  to  take  anything  down  to  the  ship  ? — They  came  down  from  the  workshops  to 
the  packing-room.  What  were  they? — Eccentric  pump-buckets,  ami  bright  work. 
Those  were  to  have  been  put  on  board,  but, were  stopped?— No;  they  were  in  the  pack- 
ing-room, and  were  to  go  down  in  the  morning  when  she  was  seized."  That  is  also  part 
of  the  fitting  and  the  equipment. 

Then  we  come  to  the  question  of  the  hammock  nettings,  which  your  lordships  will 
find  not  only  relate  to  the  same  matter,  namely,  furnishing  and  fitting  up,  but  have  a 
special  connection  with  the  warlike  purpose.  The  evidence  as  to  that  is,  first,  that  of 
Mr.  Morgan,  the  seizing  officer,  who,  at  page  21*  of  the  smaU  book,  is  asked,  "When 
you  seized  the  Alexandra,  what  was  going  on  at  the  time  on  board  the  ship  ;  wafe  she 
completed  ? — When  I  seized  her,  about  the  time  of  the  seizure  the  workmen  were  vari- 
ously engaged  on  board  her.  Do  you  remember  whether  they  were  preparing  anything 
for  the  hammock  nettings  ? — Yes ;  they  were  fitting  the  stanchions  for  the  hammock 
nettings.  Were  these  iron  stanchions  on  board  the  ship  in  the  hold? — They  were  fitted 
in  their  places."  They  were  fitting  the  stanchions  for  the  hammock  nettings.  As  to 
the  hammock  nettings,  if  your  lordships  will  turn  again  to  the  evidence  of  Mr.  Green, 
the  shipbuilder,  at  page  108  of  my  book,  and  some  subsequent  pages,  we  shall  have  a 
little  further  light  about  the  matter. 

The  Queen's  Advocate.  It  is  at  page  102  of  the  larger  book. 

Mr.  Attorney  General.  At  page  108t  he  is  asked  th'S  question :  "  You  have  spoken 
of  the  bulwarks  ;  did  you  observe  anything  about  the  bulwaiks?" 

Lord  Chief  Baron.  What  witness  is  this  ? 

Mr.  Attorney  General.  Mr.  Green,  my  lord. 

Lord  Chief  Baron.  We  have  not  copies  here. 

Mr.  Attorney  General.  They  will  be  here  shortly,  my  lord ;  there  are  some  on  the 
bench.  The  question  is,  "  You  have  spoken  of  the  bulwarks ;  did  you  observe  a,nything 
about  the  bulwarks,  any  arrangements  made  for  the  upper  part  of  the  bulwarks  to  be 
fitted  up  with  anything? — I  discovered  several  iron  stanchions  for  hammock  racks, 
which  were  not  put  up,  but  there  were  arrangements  being  made  for  the  staples  to 
receive  them ;  they  were  on  board,  but  there  were  staples  in  the  side  of  the  vessel  to 
receive  them.  What,  in  your  judgment,  were  the  hammock  racks  for  ? — For  hammocks. 
Is  that  usual  on  board  a  merchant  ship  ? — Very  seldom."  Then  I  pass  over  something 
about  the  scuttles  and  hatchways  not  being  .suited  for  a  merchant  vessel,  which  I  wfS. 
not  dwell  upon,  but  wUl  go  to  page  111  in  my  book. 

The  Queen's  Advocate.  It  is  page  106t  in  the  other. 

Mr.  Attorney  General.  In  cross-examination  he  is  asked  this  question :  "  According 
to  your  experience  in  yachts,  are  the  hammocks  occasionally  put  up  on  these  hammock 
racks  ? — Very  rarely.  Do  they  ever  do  so  ? — I  have  known  large  sailing  vessels  fitted 
up  somewhat  similar." 

Lord  Chibp  Baron.  This,  I  think,  is  the  cross-examination  ? 

Mr.  Attorney  General.  Yes,  my  lord.  "And  fitted  with  conveniences  for  putting 
the  hammocks  on  the  bulwarks  ? — Yes.  The  sole  object  of  that  is  for  the  purpose  of 
greater  cleanliness  among  the  men  ? — Yes.  And  for  having  the  hammocks  put  from 
below  to  air  them  ? — Yes  ;  and  there  is  another  object.  Their  original  intention  was  to 
resist  shot;  that  was  their  original  intention.  The  object  when  it  is  used  in  a  yacht  is 
for  the  purpose  of  airing  the  hammocks  of  the  men,  is  it  not? — Yes."  Then,  in  his  re- 
examination at  page  112,11  he  is  asked  a  little  more  about  it.  The  Queen's  advocate 
says,  "I  did  not  understand  what  you  said  about  the  hammock  racks  as  to  their  resist- 
ing shot. — The  original  fixing  of  hammocks  on  the  hammock  racks  was  to  resist  shot 
firom  musketry,  which  they  will  do."  Your  lordships  understand  perfectly  how  they 
will  doit;  it  is  like  a  pUlow  or  something  which  receives  the  shot  and  deadens  it. 
The  next  question  is,  "As  I  understand  you,  that  is  not  usual  on  board  merchant  ships  ? 
— Very  rarely  so." 

My  lords,  I  have,  I  think,  given  you  that  portion  of  the  evidence  which  relates  to 
these  things,  and  which  is  unequivocally  connected,  beyond  the  possibility  of  doubt,, 
with  the  ship  itself.  I  will  now  refer  you  to  those  parts  of  the  evidence  as  to  which  I 
admit  it  would  have  been  for  the  jury  to  say  whether  they  were  satisfied  or  not  that, 
these  guns  and  gun-carriages  were  meant  for  this  ship,  but  which  show  the  contempora- 
neous preparation  under  the  same  superintendence  and  by  the  same  persons,  the  claim- 
ants, Messrs.  Fawcett  and  Company,  of  just  such  three  guns  and  gun-carriages  as,, 
according  to  Captain  Inglefield's  evidence,  would  be  natural  ani  useful  to  be  put  on 
board  this  ship.  Your  lordships  will  find  the  evidence  on  that  subject  to  be  that  of 
Robinson  and  Carter,  at  page  42. 

The  Queen's  Advocate.  Robinson's  evidence  is  at  page  40  in  the  large  book. 

The  Attorney  General.  At  page  42,$  Robinson,  a  joiner,  in  the  employmeat  of 
Messrs.  Fawcett,  Preston  and  Company,  is  asked  this  question:  "Was  it  your  business 
to  make  gun-carriages  ? — Sometimes.    Do  you  remember  in  particular  making,  gnn- 

♦Seepage  11.        t  Seepage  57.         J  See  page  59.  ||  See  page  60.  §  See  page  23.. 
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carriages,  or  helping  to  make  gun-carriages,  for  three  ^ns  in  particular  ? — Yes.  What 
■were  the  guns  that  you  were  maldng  gun-carriages  for  ? — Pivot  guns.  How  many,  I 
mean? — Three.  Was  there  one  large  gun? — I  believe  there  was.  And  two  other 
smaller  guns  ? — Yes."  Then  he  says  that  Carter  was  helping  f  then  he  speaks  of  the 
intervention  of  a  gentleman  named  Hamilton,  which  I  will  reserve  until  I  come  to  the 
second  branch  of  the  case,  namely,  the  intent ;  because  I  shall  have  occasion  to  come 
back  again  to  it.    He  inspected  the  making  of  those  gun-carriages. 

Then  Carter's  evidence  is  at  page  46  of  my  book. 

The  Queen's  Advocate.  It  begins  at  page  41  of  the  large  book. 

Mr.  Attorney  General.  Carter  is  a  person  who  was  concerned  in  the  preparation 
of  the  machinery  and  guns.  He  is  asked  at  page  46,*  "Do  you  remember  while  the 
machinery  was  in  process  for  the  Alexandra,  whether  any  gun  or  guns  were  prepared? — 
Yes,  they  were  preparing  some  at  the  same  time  as  she  was  in  the  building.  I  think 
you  said  some  carriages  just  now  ?  Some  carriages  and  guns  were  prepared  at  the  same 
time." 

The  Queen's  Advocate.  That  wiU  be  about  ten  lines  from  the  bottom  of  page  43. 

Mr.  Attorney  General.  "At  the  same  time  that  the  machinery  was  being  prepared, 
as  I  understand  you  ? — Yes.  Was  it  any  part  of  your  business,  and  were  you  employed 
with  regard  to  the  gun-carriages  and  the  slides  for  those  guns? — I  was  working  at 
them,"  Then  he  is  asked  about  the  numbers,  and  he  is  able  to  give  what  he  believes 
to  be  the  numbers  of  the  two  small  guns,  namely,  2,205  and  2,204 ;  he  could  not 
remember  the  number  of  the  large  one.  "  Of  the  large  one  I  would  not  say."  He  says  he 
could  not  say  one  way  or  the  other  what  the  number  was,  and  in  that  way  he  could 
actually  prove  that  the  large  gun  was  meant  for  this  ship;  but  by  circumstantial 
•evidence  it  is  connected  with  the  rest.  I  do  not  know  whether  I  may  read  this  question 
and  answer  at  page  47  it  "As  to  the  manufacture  of  the  guns  and  gun-carriages,  I  think 
you  said  it  was  going  on  at  the  same  time  as  that  of  the  machinery  ? — Yes."  Then  the 
attorney  general  asks  whether  "  the  whole  was  treated  as  one  job  ?"  Counsel  interposes, 
and  says,  "He  has  not  said  so."  He  is  asked  whether  it  was  so  or  not,  and  he  says, 
"No."  I  suppose  he  means  that  they  had  different  things;  it  may  or  may  not  be  an 
■answer  tending  to  separate  the  pxirpose ;  that  would  be  for  the  jury  to  judge.  "Were 
they,  as  far  as  you  could  see,  manufactured  for  the  use  in  the  .same  vessel  as  the 
machinery  or  not? — That  I  could  not  say;  they  might  be  or  they  might  not  be."  Of 
course  it  does  not  prove  that  they  were,  but  it  shows  plainly  that  jtie  had  no  knowledge 
to  the  contrary.  Then  at  page  48  of  the  evidence  of  the  same  witness  he  is  asked, 
"Do  you  remember  about  what  time  it  was  that  the  casting  of  the  guus  for  the  carri- 
:ages  was  going  on  ? — It  was  all  going  on  together." 

The  Queen's  Advocate.  That  is  at  page  45t  of  the  large  book. 

Mr.  Attorney  General.  "At  the  same  time  that  the  rifling  of  the  small  guns  was 
going  forward? — Yes.  As  to  the  rammer  and  sj)onges  for  the  guns,  were  those  made 
in  the  same  shop  ? — No.  In  the  pattern  shop  ? — ^Yes.  That  is  another  place,  is  it  ? — ^Yes. 
Were  those  gun-carriages  of  a  common  or  an  unusual  kind  ? — They  were  good  ones. 
Were  they  of  an  ordinary  description,  or  were  they  rather  difficult  to  construct? — 
Rather  difficult,  I  should  say.  Not  of  a  very  ordinary  or  common  description  ? — ^No. 
Do  you  remember  what  they  were  made  of? — English  elm.  And  of  what  were  the 
slides  made? — Teak  wood.  Did  you  happen  to  know  where  the  teak  wood  for  the 
slides  was  obtained?— Yes.  Where?— At  Mr.  Miller's.  At  Mr.  Miller's  yard?- Yes." 
It  is  right  to  state  that  in  cross-examination  he  was  asked  whether  Mr.  Miller  dealt  in 
timber,  and  he  said  that  he  did.  It  is  for  your  lordships  to  judge  of  the  weight  of 
that  part  of  the  evidence. 

I  do  not  think  that  there  is  anything  more  which  I  need  trouble  your  lordships  with 
upon  that  subject.  I  will  not  read  anything  to  which  exception  is  taken,  and  about 
which  there  might  bo  a  dispute  as  to  whether  it  was  lawful.  I  do  not  know;  your 
lordships  will  j  udge.  Let  it  be  considered  unread,  if  your  lordships  think  that  it  was  an 
■objection  which  the  court  ought  to  have  allowed.  Hodgson  is  asked  at  the  bottom  of 
page  55  and  the  top  of  page  56  this.  He  speaks  of  taking  th«  clenches  and  the  bolts 
on  board  the  Alexandra  after  receiving  a  certain  order,  and  in  consequence  of  that 
■order.  Then  he  is  asked,  at  the  bottom  of  page  551|,  "Do  you  recollect  packing  any  of 
the  guns  that  were  made  at  that  time  ? — No,  not  the  large  ones ;  I  packed  the  small 
ones.  How  many  guns  were  there  for  that  job?"  The  answer  is,  "Intended  for  the 
boat,  three."  Then  Sir  Hugh  Cairns  says,  "  Really  my  friend  ought  not  to  put  such 
questions.  I  object  to  my  mend  putting  his  question  in  that  way,  '  for  that  job. '  We 
have  not  heard  that  there  were  any  guns  for  any  job  yet."  I  cannot  help  thinking 
that  the  answer  was  legitimate,  and  that  the  jury  would  have  been  able  to  apply  it. 
However,  so  much  for  the  evidence  about  those  guns  and  the  gun-carriages;  it  stands 
on  a  different  footing  from  the  rest  in  this  respect,  that  it  was  open  to  argument 
whether  the  evidence  unequivocally  connected  those  guns  and  those  gun-carriages 
with  the  Alexandra.  With  regard  to  all  the  other  equipments  and  fittings  which  I 
have  mentioned  of  a  character  which  was  not  so  distinctly  warlike,  there  was  no 
doubt  about  it. 

*  See  page  24.  t  See  page  25.  J  See  page  25.  {|  See  page  39. 
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I  now  come  to  the  evidence  as  to  the  intent  and  the  purpose.  I  said  that  when  I  had 
gone  through  that  evidence,  I  would  examine  its  proper  application  v^ith  respect  to 
the  act  of  Parliament.  Your  lordships  will  remember  that  I  have  already  said  that 
I  consider  the  clause  in  the  act  of  Parliament  clearly  und  distinctly  to  lay  this  down : 
that  any  species  whatsoever  of  furnishing,  and  flitting,  or  of  equipment,  is  against  the 
clause,  if  it  be  with  intent  or  in  order  that  the  ship  or  vessel  shall  be  employed  in  the 
belligerent  service  of  a  foreign  people  or  state,  against  persons  with  whom  her 
Majesty  is  not  at  war,  and  that  it  is  wholly  unimportant  in  that  point  of  view,  whether 
the  particular  furniture,  the  particular  fitting,  or  the  particular  equipment,  is  of  a 
character  which  would  be  equally  useful  in  wiips  not  of  a  warlike  kind,  or  not ;  and 
it  is  not  necessary  that  it  should  have  a  specific  character,  if  the  warlike  destination 
and  purpose  of  the  use  and  employment  of  the  ship  is  made  out.  I  think  that  I  have 
at  all  events  given  your  lordships  evidence  quite  enough  to  make  it  clear  (and  that 
evidence  is  not  contradicted)  that  this  ship  was  specially  adapted  in  her  construction 
and  in  her  bulwarks  more  particularly  for  warlike  purposes,  was  built  for  warlike 
purposes,  and  that  she  was  equipped,  fitted  out,  and  furnished,  de  facto,  so  as  to  enable 
her  to  take  the  seas  at  the  time  when  she  was  seized.  I  now  come  to  the  evidence 
bearing  upon  the  question  of  intent.  It  stands  thus:  My  lords,  we  proved  in  a 
manner,  which  I  should  have  thought  clear  beyond  the  possibility  of  doubt,  and  which 
was  wholly  uncontradicted,  that  these  things  were-  done  under  the  superintendence  and 
with  the  interference  of  the  persons  whom  we  proved  to  have  been  the  agents  of  the 
Confederate  States,  for  the  purposes  of  their  war  service,  and  those  persons,  my  lords, 
are  these:  Captain  Bulloch  in  the  first  place,  specially  sent  to  this  country  for  that 
purpose,  specially  sent  to  this  country  manifestly  to  organize  here  the  means  of  carry- 
ing on  war  on  the  seas,  as  the  sei'vant  and  the  officer  of  the  Confederate  States;  Mr. 
Hamilton,  another  officer  and  servant  of  the  Confederate  States  obviously  employed 
for  like  purposes;  the  firm  of  Messrs.  Fraser,  Trenholm,  and  Company,  mentioned  in 
the  information. 

Mr.  Baeon  Chaknell.  I  did  not  catch  Mr.  Hamilton  in  your  opening  of  the  informa- 
tion. 

Mr.  Attoenkt  General.  No,  my  lord,  when  the  information  was  filed  he  was  not 
known  to  us;  he  is  not  named-;  we  say  "divers  persons  unknown,"  which  is  quite 
lawful.  Of  course  with  regard  to  him  there  was  not  the  same  notice  upon  the  face  of 
the  information  that  there  was  as  to  the  others. 

Mr.  Baron  Channell.  I  understand  you. 

Mr.  Attorney  General.  Then  there  is  the  firm  of  Fraser,  Trenholm,  and  Company, 
named  in  the  information,  interfering  with  regard  to  the  construction  of  this  ship,  by 
one  of  their  partners,  named  Welaman,  who  we  proved  was  one  of  the  gentlemen  at  the 
office  at  Liverpool,  which  we  proved  was  the  seat  of  the  agents  of  the  Confederate 
States,  who  conducted  their  belligerent  business,  and  who  paid  the  officers  on  board  the 
Alabama  and  other  ships  constructed  here,  thus  using  the  neutrality  of  this  country, 
through  which  those  payments  were  made.  Then  there  is  a  Captain  Tessier  also 
found  interfering,  whom  we  proved  to  be  connected  in  like  manner  with  that  service, 
and  more  especially  upon  the  occasion  of  taking  out  to  the  Alabama  her  stores  and 
munitions,  which  it  was  thought  convenient  to  put  on  board  elsewhere  than  within  the 
territory  of  the  Queen. 

My  lords,  that  is  the  first  head  of  the  evidence  hearing  upon  this  part  of  the  case — 
evidence  of  res  gesUe  evidence  depending  upon  the  actual  interference  of  these  people, 
both  at  Messrs.  Miller's  yard  and  at  Messrs.  Fawcett's  workshops,  and  at  the  same 
time  the  most  unequivocal  proof  of  their  character.  Then  we  have,  in  addition,  the 
direct  admission  of  Mr.  Miller,  the  builder,  in  whose  possession  the  ship  was,  and  out  of 
whose  possession  she  was  taken,  that  she  was  being  buUt  under  a  contract  entered  into 
jointly  by  Messrs.  Fraser,  Trenholm,  and  Company,  and  Messrs.  Faweett  and  Company 
with  the  Confederate  States  to  be  employed  in  their  service. 

Now  I  will  first  of  all  give  your  lordships  the  evidence  which  qualifies  the  persons 
whom  I  have  named  as  the  agents  in  this  country  of  the  Confederate  States.  The  proof 
of  that  is  principally  to  be  found  in  the  evidence  of  two  persons,  named  Yonge  and 
Chapman.  Now,  my  lords,  I  may  say  one  word  with  regard  to  the  line  of  cross-exami- 
nation adopted  as  to  those  witnesses,  and  the  course  taken  in  addressing  the  jury,  by 
the  very  able  counsel  who  then  appeared  for  the  claimants.  There  were  no  other 
•  witnesses  who  were  damaged  the  least  in  cross-examination  in  any  sense,  but  certain 
things  appeared  with  regard  to  these  gentlemen  which  are  no  doubt  very  fairly  open 
to  observation.  Your  lordships  will  hear  what  those  things  were  in  time,  but  you 
wiU  find  that  every  word  which  could  be  founded  upon  that  cross-examination  was 
merely  in  prejvdicitim,  and  could  not  possibly  he  addressed  to  any  candid  mind  for  the 
purpose  of  influencing  a  determination  according  to  the  truth  of  the  evidence,  because 
what  these  witnesses  proved  did  not  rest  upon  any  doubtful  matter ;  it  was  established 
and  confirmed,  not  merely  by  their  statements  but  by  the  documents  which  were  pro- 
duced and  placed  beyond  the  reach  of  controversy,  some  of  them  produced  by  these 
gentlemen  themselves,  Messrs.  Faweett,  Preston,  and  Company,  or  Messrs.  Fraser, 
Trenholm,  and  Company,  whose  character  was  in  question,  and  there  could  be  there- 
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fore  no  doubt  wliateTer  as  to  the  facts  which  they  proved  whether  those  were  witnesses 
of  a  kind  which  in  other  respects  one  would  like  to  be  identified  with  or  not.  I  am 
going  to  give  you  the  evidence  which  they  give.  I  will  take  first  the  evidence  of 
Yonge. 

The  Queen's  Advocate.  It  is  at  page  113.* 

Mr.  Attorney  General.  I  will  first  of  all  take  what  he  proves  as  to  Captain 
Bulloch,  and  afterward  what  he  shows  as  to  Mr.  Hamilton,  and  then  what  he  proves 
as  to  Captain  Tessier.  Page  120  is  the  first  place  that  I  refer  to  now.  Mr.  Yonge  states 
that  he  is  a  native  of  the  State  of  Georgia,  and  was  for  some  time  paymaster  on  board 
the  Alabama.  He  says  that  he  came  from  the  port  of  Wilmington  in  North  Carolina, 
in  a  ship  called  the  Annie  Childs,  to  Liverpool,  arriving  at  Liverpool  on  the  11th  of 
March,  186^.  He  is  asked,  "In  what  employment  had  you  been  previously  to  leaving 
Wilmington  ? — I  had  been  a  clerk  in  the  paymaster's  ofiSce  on  the  foreign  station  at 
Savannah  in  Georgia.  Was  Savannah  a  naval  station? — Yes,  it  was  at  that  time,  it 
never  had  been  previously  to  this  war.  At  that  time  it  was  used  as  a  naval  station  ? — 
Yes.  For  what  purpose? — For  the  confederate  forces.  You  tell  us  you  were  a  clerk  in 
the  paymaster's  department ;  did  you  know  from  your  connection  with  the  confederate 
navy  who  at  that  time  was  acting  as  secretary  to  that  navy  ? — S.  A.  Mallory,  he  was 
the  secretary  to  the  confederate  navy."  Then  he  is  asked  whether  he  saw  at  Savannah 
before  he  left,  a  person  named  Bulloch,  and  he  says,  "I  did.  He  came  with  me." 
That  is  to  say.  Captain  Bulloch  came  with  this  witness  from  Wilmington  to  Liverpool 
in  the  Annie  Childs. — "  He  came  with  me  as  far  as  Queenstown,  and  there  he  left  the 
ship  and  went  on  land,  but  we  came  over  together  in  the  same  vessel.  Do  you  know 
from  what  you  saw  at  Savannah  whether  Bulloch  was  in  any  capacity  in  the  confed- 
erate service  ? — I  never  saw  Captain  Bulloch's  appointment,  but  I  know  that  he  acted 
for  the  confederate  government.  In  the  navy,  the  military,  or  what  service? — In  the 
navy.  He  acted  in  the  confederate  navy? — In  the  confederate  navy.  Lord  Chief 
Baron.  Did  he  command  a  vessel  ? — ^No,  he  did  not  command  any  vessel.  The  Attorney 
General.  Did  you  act  for  a  time  as  his  secretary  ?— I  did.  And  acting  as  his  secretary, 
and  communicating  with  him  as  your  principal,  do  you  know  that  he  did  act  or  not 
with  reference  to  the  confederate  navy  ? — I  know  that  he  acted,  because  I  saw  all  the 
letters  of  the  secretary  of  the  navy  to  him  and  his  replies  to  those  letters.  Was  it  a 
part  of  your  business  to  make  copies  of  those  various  communications  ? — I  copied  all 
his  letters ;  there  may  have  been  a  single  letter  which  I  did  not  copy."  Then  he  says 
that  he  knows  Mr.  Mallory's  signature  to  certain  letters  which  I  will  not  refer  to  now. 

Then  going  to  page  124,t  (I  will  resume  this  about  Captain  Bulloch,)  the  question  is 
asked, "  On  your  arrival  at  Liverpool,  with  whom,  if  with  any  one,  did  you  first  communi- 
cate?"— The  witness  says,  "Do  you  mean  last  year?"  The  attorney  general  says,  "I 
mean  when  you  came  to  Liverpool  from  Wilmington,  in  the  month  of  March,  1862  f — ^I 
was  in  communication  all  the  time  with  Captain  Bulloch." 

The  Queen's  Advocate.  That  is  at  the  bottom  of  page  117,  my  lord. 

Mr.  Attorney  General.  "You  came  with  Captain  Bulloch? — I  came  with  Captain 
Bulloch.  And  did  you  take  counsel  with  him,  and  did  he  direct  generally  what  you 
should  do  ? — Yes,  he  did.  Shortly  after  your  arrival  at  Liverpool,  did  Captain  Bulloch 
introduce  you  to  any  mercantile  firm  there? — Yes,  to  the  firm  of  Fraser,  Trenholm,  and 
Company."  Then  the  names  of  the  partners  are  mentioned.  "  Did  you  communicate 
with  the  firm  of  Fraser,  Trenholm,  and  Company? — I  did."  He  mentions  Mr.  Arm- 
strong, who  is  one  of  them  ? — "  He  was  the  principal  person  that  I  had  any  business 
with.  You  did  see  Mr.  Prioleau  and  Mr.  Welsman ? — Yes.  As  members  of  the  firm? — 
Yes." 

Then  at  page  125,  the  next  page,  a  little  way  down,  after  saying  that  he  does  not 
recollect  seeing  any  flags,  he  is  asked  this. 

The  Queen's  Advocate.  That  is  at  the  bottom  of  page  llS.f 

Mr.  Attorney  General.  "You  say  you  were  introduced  to  those  persons?"  (that  is, 
to  the  members  of  the  firm  of  Fraser,  Trenholm  and  Company.)  "Who  introduced 
you?— I  was  introduced  by  Captain  Bulloch.  Did  yon  see  Captain  Bulloch  there  from 
time  1.0  time  at  the  office  of  Fraser,  Trenholm,  and  Company? — I  did."  He  is  asked: 
"  I  thought  you  said  (I  want  to  be  certain)  that  you  yourself  were  there  nearly  every 
day  ?— Nearly  every  day.  By  the  direction  of  Captain  Bulloch  ?— Yes ;  I  had  to  meet 
him  there  sometimes.  Were  these  meetings  between  Captain  Bulloch  and  yourself  on 
matters  of  business  ?  I  will  not  at  present  ask  what  the  business  was,  but  I  merely' 
confine  myself  to  the  question,  were  your  meetings  upon  matters  of  business  ? — They 
were  frequently;  that  was  not  always  the  case.  But  principally? — They  were  princi- 
pally on  business.  On  the  business  on  which  you  had  come  over  ?— Yes."  Then  he  is 
asked :  "  Do  you  remember  whether  there  was  a  room  in  the  office  or  house  of  business 
of  Fraser,  Trenholm,  and  Company  particularly  used  by  Captain  Bulloch  ? —There 
was  a  room  used  by  them,  the  only  room  in  which  we  wrote  our  letters  and  transacted 
our  business  generally.  It  was  used,  you  say,  by  them  ?— By  Captain  Bulloch  and  by 
Major  Hughes,  a.  gentleman  of  the  war  department.    Then  there  was  one  room  used 


*  See  page  64.  t  See  page  66.  {  See  page  66. 
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particularly  by  Captain  Bulloch  for  Ms  business  ?— Yes."  That  was  the  room  in  which . 
the  witness  transacted  business  with  Captain  Bulloch.  Then  he  mentions  that  among 
others  with  whom  he  used  to  transact  business  there  in  the  office  was  Major  Hughes, 
of  the  confederate  army,  and  then  he  mentions  some  other  people,  which  I  will  not 
dwell  upon.  Then,  at  page  130,  he  is  asked  this :  He  mentions  going  out  with  certain 
other  people  on  board  the  Alabama  from  Liverpool.  I  should  mention  that  at  page  129* 
he  says  that  he  remained  at  Liverpool  from  the  11th  of  March  to  the  29th  of  July,  1862, 
and  that  he  then  left  Liverpool  in  the  Alabama,  which  was  then  called  the  Eurica. 
He  says  that  it  was  the  vessel  built  by  Messrs.  Laird.  "When  that  vessel  left,  she 
had  no  armament  on  board?— Nothing  at  aU  in  the  way  of  armament.  While  you 
were  on  her,  did  she  receive  her  armament  and  hoist  the  confederate  flag  and  pass  to 
the  command  of  Captain  Semmes  as  a  ship  of  war? — She  did.  All  that  you  saw  ? — I 
saw  it."  Then  he  mentions  one  or  two  other  officers  who  went  with  him  in  the  Ala- 
bama, and  some  who  went  in  another  vessel,  the  Bahama,  which  met  her  at  the  ren- 
dezvous elsewhere. 

The  Queen's  Advocate.  That  is  at  page  123. 

Mr.  Attorot;t  General.  "  Captain  Bulloch  went  out  and  returned  in  the  Bahama  ?— 
Yes,"  (to  meet  the  Alabama.)  "Leaving  Captain  Semmes  and  other  officers  in  the  Ala- 
bama?—Yes.  Before  you  left  Liverpool  in  the  Alabama,  were  you  employed  as  pay- 
master?— I  acted  in  that  capacity.  You  acted  as  paymaster  in  the  confederate  navy  ? — 
In  the  confederate  navy.  We  will  see  what  you  did ;  you  continued  to  act  in  that 
capacity  for  some  time? — ^During  the  entire  time  I  was  in  Liverpool  I  acted  in  that 
capacity.  And  you  made  payments  in  that  capacity  ? — Yes  ;  I  continued  to  malse  pay- 
ments in  that  capacity."  Then  a  paper  is  put  into  his  hand,  which  he  proves  to  be 
signed  by  Captain  BuUoch.  "  Look  at  that  paper  and  tell  me  is  that  the  signature  of 
the  gentleman  you  have  described  as  Captain  Bulloch  ?— That  is  it."  He  says  that 
the  appointment  was  made  out,  and  then  he  says  that  payments  were  made.  I  will 
come  to  the  payments  presently.  Now  with  regard  to  the  paper— the  paper  you  will 
find  in  page  11  of  the  appendix  to  the  larger  book,  it  is  not  printed  in  the  smaller 
hook— and  it  is  in  these  terms :  "  Liverpool,  30th  July,  1862,  addressed  to  Clarence  K. 
Yonge,  acting  assistant  paymaster  C.  S.  N.,"  (which,  I  suppose,  means  Confederate 
States  navy.)  "  Sir :  By  virtue  of  authority  granted  me  by  the  Hon.  S.  E.  Mallory, 
secretary  of  the  navy  of  the  Confederate  States,  I  hereby  appoint  you  an  acting  assist- 
ant paymaster.  This  appointment  to  date  from  the  21st  day  of  December,  1861.  Very 
respectfully,  Jas.  D.  Bidloch,  commander  C.  S.  navy."  My  lords,  under  that  appoint- 
ment he  acted,  and  Messrs.  Eraser,  Trenholm  and  Company  made  through  him  large 
payments  on  behalf  of  the  Confederate  States  to  the  different  officers  and  persons  who 
were  to  be  paid.  Going  back  to  page  131,t  he  gives  an  account  of  that :  "  This  paper," 
he  says  at  the  bottom  of  page  130,  "  was  given  to  me  on  board  the  Alabama  the  day 
she  left  Liverpool." 

The  QuBBN'8  Advocate.  That  is  at  page  123. 

Mr.  Attorney  General.  "  You  got  it  just  as  you  were  going  away  ? — Just  after  we 
left  ;  I  think  we  were  away  at  that  time  in  Moelfra  Bay."  That  is  in  Wales.  "  While 
you  acted  as  paymaster  in  Liverpool,  as  I  understand  you,  you  had  not  any  writing 
which  authorized  you  to  do  so  ? — I  had  no  writing.  But  Captain  BuUooh  was  there 
in  Liverpool,  who  knew  of  the  payments  that  you  were  making  from  time  to  time  ? — 
He  did ;  that  is  the  only  writing  in  which  my  name  appears  as  paymaster.  You  say 
you  acted  as  paymaster? — Yes.  You  have  told  us  in  what  way ;  although  you  had  no 
writing,  were  there  any  directions  or  orders  given  to  you  to  act  in  that  capacity? — 
There  were.  By  whom? — By  Captain  BuUoch.  But  they  were  not  written? — Not 
written."  That  is,  while  he  was  at  Liverpool.  "You  made  payments  to  various  per- 
sons, were  those  persons  in  the  confederate  service  to  whom  you  made  these  payments  ? — 
I  have  made  payments  to  the  officers ;  I  know  the  persons  I  made  the  payments  to 
were  in  the  confederate  navy.  Who  supplied  the  money? — I  made  requisitions  to 
Captain  Bulloch  for  the  amount,  and  I  received  an  order  from  him  to  pay  the  moneys 
either  by  check  or  money  itself.  That  was  the  way  in  which  yon  received  the  money  ?- 
Yes.  How  did  you  get  the  money? — I  was  to  make  requisitions  for  the  amount  I 
required  at  the  end  of  each  month.  From  Captain  Bulloch? — From  Captain  Bulloch. 
How  did  he  pay  you  ? — He  would  give  me  an  order  on  Messrs.  Eraser,  Trenholm  and 
Company.  You  .say  that  the  money  was  furnished  by  Messrs.  Eraser,  Trenholm  and 
Company ;  on  the  occasions  of  the  money  being  furnished,  have  you  delivered  to  them 
any  order  or  anything  of  the  kind? — I  delivered  Captain  Bulloch's  order."  Then  the 
orders  being  called  tor  are  produced  by  Messrs.  Eraser,  Trenholm  and  Company,  and 
your  lordships  will  find  at  page  133t  the  form  of  them :  "  Liverpool,  1st  May,  1862, 
addressed,  Messrs.  Eraser,  Trenholm,  and  Company,  signed,  James  D.  Bulloch.  Pay  to 
the  order  of  C.  E.  Yonge,  assistant  paymaster,  on  account  of  officers'  pay."  Then  there 
are  several  orders  of  various  amounts,  not  inconsiderable  in  the  whole. 

My  lords,  I  think  that  Captain  Bulloch's  character  is  as  well  established  by  that 
evidence  as  anything  in  the  world  can  be.  At  pages  134  and  135  there  is  a  further 
examination  of  the  same  witness  about  the  document,  which  I  have  read  to  your  lord- 

*  See  page  69.  f  See  page  69.  }  See  page  137. 
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ships,  appointing  him  paymaster;  I  do  not  think  that  I  need  read  that,  there  are  more 
payments  connected  with  it. 

Then,  Mr.  Yonge  also  gives  evidence  concerning  Mr.  Hamilton,  whose  name  I  have 
mentioned  to  your  lordships.  At  pages  133  and  134  of  the  small  hook  he  mentions  the 
names  of  several  officers  in  the  confederate  service  to  whom,  as  paymaster  under  the 
appointment  which  I  have  read,  he  has  paid  various  sums  of  money. 

The  Queen's  Advocate.  That  is  at  page  126.* 

Mr.  Attoenby  Geneeai.  Among  others  he  mentions  Captain  Bulloch,  and  himself, 
too,  and  then  he  mentions  J.  K.  Hamilton ;  you  wiU  find  elsewhere,  I  think,  that  the 
name  is  John  Eandolf  Hamilton.  He  says :  "  I  have  paid  (among  others)  Jno.  R.  Ham- 
ilton money.  You  have  paid  officers'  pay  to  them  ?— I  have.  When  yon  say  you  paid 
officers'  pay  to  Hamilton  and  to  those  others,  was  the  pay  of  officers  in  the  army  or  in 
the  navy?— It  was  the  pay  of  officers  in  the  navy.  Altogether ?— Altogether.  I  sup- 
pose the  payment  varied  according  to  the  rank  of  the  officer  ?— According  to  the  rank. 
What  pay  in  a  rank  did  you  make  to  Mr.  Hamilton  ? — As  a  lieutenant.  A  lieutenant 
in  the  navy  ?— The  pay  of  a  lieutenant  in  the  navy  according  to  the  length  of  time 
they  had  been  in  the  navy.  I  do  not  know  whether  you  happen  to  have  known  Mr. 
Hamilton  before  ?— I  did.  As  what  ?— As  lieutenant.  In  the  confederate  navy  ?— Yes ; 
in  the  confederate  navy.  Was  that  in  a  Confederate  State  ?— In  the  Confederate  States." 
Then  he  is  asked :  ''  Do  you  happen  to  know  when  Mr.  Hamilton  came  to  England  ?" 
And  he  says  :  "  I  know  within  a  day  or  two  from  my  own  knowledge.  Did  he  come 
before  you  or  after  you  ?— He  came  some  time  after  me.  Did  you  leave  Mr.  Hamilton 
in  Liverpool  when  you  went  out  with  the  Alabama  ?— I  did."  And  he  has  not  seen 
him  since. 

Then,  with  regard  to  Captain  Tessier,  at  page  138  of  the  evidence  of  the  same  witness, 
he  speaks  of  the  Bahama  as  coming  out  from  Liverpool  to  meet  the  Alabama,  bringing 
guns  and  naval  stores  and  munitions  of  war,  which  were  transhipped  there,  and  the 
Bahama,  he  says,  was  at  that  time  under  the  command  of  Captain  Tessier. 

The  Queen's  Advocate.  That  is  at  page  130,t  at  the  bottom. 

Mr.  Attorney  Geneeal.  Then  he  mentions  what  stores  were  received  from  the  Ba- 
hama by  the  Alabama,  gun-carriages  and  guns.  Perhaps  before  I  conclude  with  Mr. 
Yonge  it  would  be  right  to  mention  the  effect  of  the  cross-examination.  He  was  very 
ably  cross-examined  by  one  of  my  learned  friends,  who  was  engaged  at  the  trial — Mr. 
Karslake — who  seemed  to  be  very  well  informed  of  his  history.  It  is  quite  evident,  I 
think,  that  at  one  time  or  other  there  had  been  a  perfect  intimacy  with  the  history  of 
this  gentleman,  and  it  was  brought  out  in  cross-examination  that  he  was  certainly  a 
man  of  morality  by  no  means  unimpeachable ;  that  he  had  formed  a  connexion  with  a 
black  woman  who  had  passed  as  his  wife,  and  whom  he  had  deserted  at  Liverpool  under 
circumstances  which  I  cannot  represent  as  creditable;  that  this  black  woman  had  a 
black  boy,  and  that  this  lieutenant  and  paymaster  in  the  confederate  service,  "raised," 
as  I  think  he  described  himself,  in  the  State  of  Georgia,  had  suggested  that  a  little 
money  might  be  made  of  the  black  boy — that  he  might  be  sold.  My  learned  friend 
the  attorney  general,  in  his  reply,  made  some  observations  which  the  learned  Chief 
Baron  described  as  an  attempt  to  whitewash  Mr.  C-  E-  Yonge.  Far  be  it  from  me,  and 
I  think  it  was  very  far  from  the  intention  of  the  attorney  general,  to  whitewash  any 
acts  of  that  description.  But  what  the  attorney  general  said,  I  take  the  liberty  of  re- 
peating to  your  lordships,  namely,  that  all  criticism,  however  disagreeable  it  might 
possibly  be  to  Mr.  C.  R.  Yonge,  had  no  bearing  whatever  upon  the  evidence  which  I 
read  to  your  lordships,  which  was  accredited  by  the  Utera  ecrvpta  and  the  res  gestce  by 
the  documents  presented  by  Messrs.  Fraser,  Trenholm  and  Company  themselves,  and 
Captain  Bulloch,  and  against  which  there  was  no  imputation.  This  was  the  white- 
washing. It  was  no  whitewashing  at  all,  it  was  the  simple  truth.  We  in  England  are 
accustomed  to  liberty,  we  have  no  power  of  selling  black  man  or  white  man,  but  this 
man  came  from  a  country  where  these  things  are  common,  where  that  practice  exists, 
and  you  are  not  to  suppose  that  a  man  bred  up  in  the  morality  of  slavery  would  look 
upon  transactions  of  that  kind  as  we  do;  and  a  man  who  is  employed  in  such  a  service 
as  that  of  burning  and  destroying  all  the  merchants'  ships  that  can  be  met  with  upon 
the  wide  ocean  is  of  course  not  likely  to  be  a  man  of  very  tender  nature  and  one  who 
shrinks  very  much  from  acts  which  we  shrink  from  and  ought  to  shrink  from.  There  can 
be  no  doubt  whatever  that  in  the  Confederate  States  he  would  have  been  a  perfectly  good 
witness,  notwithstanding  the  selling  of  a  black  boy ;  we  know  that  in  those  States  they 
do  not  allow  a  black  boy  or  a  black  man  or  woman  to  come  into  the  witness-box  and 
tell  his  or  her  own  story,  whatever  may  have  been  the  evil  done.  Therefore  all  that 
was  mere  clap-trap;  it  had  no  bearing  whatever  upon  the  question  whether  these 
written  documents  did  or  did  not  prove  that  to  prove  which  the  witness  was  brought 
forward,  namely,  to  prove  the  agency  of  Captain  Bulloch  for  the  Confederate  States. 
The  documents  were  the  material  things,  nobody  could  discredit  it,  those  documents 
which  were  produced  by  Messrs.  Fraser,  Trenholm  and  Company  themselves,  and 
therefore  I  say  that  for  the  sole  purpose  for  which  that  witness  was  produced  the  clever 
cross-examination  and  the  elegant  vituperation  of  my  learned  friend  Sir  Hugh  Cairns 
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■was  perfectly  irrelevant ;  it  was  beside  the  mark,  it  did  not  tend  to  discredit  the  testi- 
mony upon  the  only  point  on  -which  it  ■was  brought  forward,  because  it  did  not  rest  upon 
the  word  of  C.  E.  Yonge,  it  rested  upon  the  acts  of  Captain  Bulloch,  upon  the  acts  of 
Messrs.  Fraser,  Trenholm  and  Company — ^the  payments  actually  made  by  them  to  him 
in  that  capacity  in  -which  he  swore  that  he  acted  and  by  Captain  Bulloch's  order — and 
therefore  it  was  totally  impossible  for  any  jury  or  any  judge  who  had  the  truth  in  view 
to  be  misled  by  any  eloquent  declamation  from  believing  that  those  facts  which  the 
documents  proved  were  the  real  facts  in  the  case,  and  we  wanted  nothingfi-om  Mr.  Yonge, 
except'  to  prove  the  character  and  agency  of  Captain  Bulloch.  Exactly  the  same  remark 
applies  to  another  witness,  against  whom  there  was  not  quite  so  much  to  be  said,  namely, 
Mr.  Chapman,  who  stated  himself  that  he  went  under  false  colors  into  the  office  of 
Messrs.  Fraser,  Trenholm  and  Company,  affecting  secession  sympathies,  whereas  he 
had  them  not— I  am  very  far  indeed  from  justifying  that,  but  the  facts  are  just  the 
same — ^the  actings  of  Mr.  Hamilton  and  the  actings  of  Captain  Bulloch,  as  to  the  Alex- 
andra. Your  lordships  will  presently  hear  from  the  evidence  we  wanted  to  know  their 
characters,  and  who  and  what  they  were,  and  I  say  it  is  utterly  immaterial  whether  Mr . 
Chapman  acted  honorably  or  not,  and  whether  or  not  Mr.  Yonge  is  to  be  judged  by  the 
rules  of  English  or  Georgian  morality,  when  he  talks  of  selling  a  black  boy.  It  is  ut- 
terly impossible  to  doubt  the  evidence  of  those  persons  as  to  the  character  of  Captain 
Bulloch  and  of  the  other  persons  when  they  were  here. 

Now  what  Mr.  Chapman  says  is  at  page  113. 

The  Queen's  Advocate.  This  e-vidence  is  at  page  107*  of  the  larger  book. 

Mr.  Attorney  General.  My  lords,  Mr.  Chapman  stated  that  he  was  of  no  occupation. 
He  came  to  England  about  four  months  before  his  examination,  and  was  at  Liverpool, 
he  says,  about  "two  months  ago."  "At  that  time  had  you.  business  on  which  you 
wanted  to  see  a  person  by  the  name  of  Captain  Bulloch  ? — I  -wished  to  see  Captain 
Bulloeh."  He  went  to  see  him  at  the  office  of  Messrs.  Eraser,  Trenholm  and  Company. 
"  Was  Captain  Bulloch  a  person  you  were  acquainted  with  in  America  ? — He  was."  He 
went  to  that  office  to  see  Captain  Bulloch  about  the  first  of  AprU,  and  went  there  more 
than  once.  Upon  the  first  occasion  he  saw  oue  of  the  members  of  the  firm,  Mr.  Prioleau, 
and  it  was  then  he  spoke  as  if  he  was  a  secessionist.  He  says  he  saw  the  confederate 
flag,  then  he  says  that  he  was  acquainted  with  Yonge  in  the  United  States  and  met  his 
wife  (that  is  this  black  woman  who  passed  as  his  wife)  in  Liverpool,  and  she  intrusted 
this  witness  with  the  letters,  which  letters  were  obtained  from  him,  and  which  were 
the  letters  which  were  proved  by  Yonge  to  which  I  have  referred..  I  pass  over  that 
and  CA)me  to  what  he  says  at  page  115.  He  called  again  and  saw  Captain  Bulloch  and 
conferred  with  him  upon  the  subject  of  those  letters  at  Messrs.  Fraser,  Trenholm  and 
Company's  office  a  second  time. 

The  Qeeen's  Advocate.  That  is  at  page  109,  toward  the  end. 

Mr.  Attorney  General.  Then,  with  regard  to  Mr.  Hamilton,  at  the  bottom  of  page 
117,  he  is  asked  this.  ' 

The  Queen's  Advocate.  It  is  page  111+  of  the  other  tiook. 

Mr.  Attorney  General.  "  Now,  Mr.  Chapman,  while  you  were  at  that  office,  that  is, 
the  office  of  Messrs.  Fraser,  Trenholm  and  Company,  with  Captain  Bulloch,  did  any  one 
else  come  in  ? — Mr.  Hamilton.  Who  was  Mr.  Hamilton,  was  he  a  person  known  to  you 
before? — Yes,  he  was.  What  was  he? — The  son  of  General  James  Hamilton,  of  South 
Carolina,  formerly  governor  of  that  State,  and  he  was  himself  a  lieutenant  in  the  service 
of  the  United  States  until  the  year  1861."  I  think  that  that  is  sufficient ;  we  have  the 
account  of  his  subsequent  career  from  Mr.  Yonge,  and  we  all  know  that  that  was  the 
time  at  which  South  Carolina  seceded  from  the  United  States,  and  when  the  secession 
began. 

I  think  that  I  need  not  trouble  your  lordships  with  more  upon  that  matter.  I  now 
come  to  the  aets  and  intervention  of  the  different  persons  whom  I  have  named,  Captain 
Bulloch,  Mr.  Hamilton,  Captain  Tessier,  and  Mr.  Welsman,  one  of  the  partners  in  the 
firm  of  Fraser,  Trenholm  and  Company,  with  regard  to  the  Alexandra.  I  think  I  have 
sufficiently  proved  that  we  quaUfied  and  gave  a  character  to  those  persons,  and 
established,  the  undoubted  fact  that  they  were  at  Liverpool  acting  as  the  agents  for 
the  beUigereut  service  of  the  Confederate  States.  Now  the  first  witness  that  I  will 
refer  to  is  Acton,  who  is  the  watchman  at  Miller's  yard,  and  whose  evidence  is  at  page 
35  of  the  small  book. 

The  Queen's  Advocate.  And  32t  of  the  large  book. 

Mr.  Attorney  General.  He  is  asked  "Do  you  know  a  person  of  the  name  of 
Hamilton,  a  Mr.  Hamilton  ?— I  have  seen  him.  Have  you  ever  seen  him  in  Messrs. 
Miller's  yard  ? — I  have.  Have  you  ever  seen  him  there  during  the  course  of  the 
building  of  the  vessel  Alexandra  ?-«-Yes.  Have  you  seen  him  there  more  than  once? — 
Yes.  Frequently  ?— Yes.  Can  you  tell  at  all  how  often?— Yes,  once  a  week  or  twice  a 
week.  Did  be  take  any  notice  of  the  Alexandra  (I  do  not  ask  you  what)  when  he 
came  into  the  yard? — Yes,  a  little.  Did  anybody  come  with  him?— Yes.  On  those 
occasions? — ^Yes.  Do  you  know  the  name  of  that  gentleman? — Bulloch,  I  believe. 
Did  they  ever  look  at  the  Alexandra  together?- Yes.    More  than  once?— Yes."    He  did 
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not  know  of  their  giving  any  orders.  "Did  you  ever  hear  Mr.  Hamilton  speak  to  Mr 
Miller  upon  the  subject  of  the  Alexandra?  I  do  not  askyou  what  he  said ;  but  did  you 
ever  hear  him? — Yes.  Did  you  hear  him  do  that  more  than  once? — Yes,  once  at  least. 
Did  you  ever  hear  this  person  of  the  name  ofBulloch,  that  you  have  mentioned,  speak 
to  Mr.  Miller?— Yes.  Upon  the  subject  of  the  Alexandra? — Yes."  We  were  met  with 
aU  the  objections  that  we  could  be  as  to  evidence,  and  were  very  cautious  not  to  ask 
questions  which  we  did  not  think  we  ought  to  press. 

Then  I  will  go  to  page  36,  the  next  page  before  the  cross-examination. 

The  Queen's  Advocate.    It  is  33*  of  the  other  book. 

Mr.  Attorney  General.  "As  to  Mr.  Bulloch  and  Mr.  Hamilton  when  they  came  to 
the  yard,  how  did  they  get  in  ?— Through  the  yard  gate.  Who  let  them  in  ?— Myself 
for  one."  The  Lord  Chief  Baron  says,  "You  mean  they  got  in  exactly  like  other 
people?" — I  suppose  his  lordship  meant  people  having  business  there.  "  Yes,  just  so." 
The  Queen's  Advocate.  "  Did  they  have  an  order  or  did  they  come  in  like  anybody 
else  ? — They  had  an  order  from  one  of  us.  Was  that  the  order  usually  given  to  everybody, 
or  was  it  a  particular  order? — No."  I  do  not  know  exactly  what  that  means.  "What 
was  it? — Generally  an  order  for  them  to  go  through,  that  is  aU.  Was  it  the  usual  or 
was  it  a  particular  order  ?— Not  a  particular  order."  I  suppose  it  means  in  the  usual 
form.  "Lord  Chief  Baron.  Had  the  order  anything  to  do  with  the  Alexandra? — Not 
that  I  am  aware  of.  Was  it  xa  erely  to  let  them  into  the  yard  ? — To  come  into  the  yard." 
We  find  that  they  came  once  or  twice  a  week,  looked  at  the  Alexandra,  talked  about 
her  to  Mr.  Miller,  and  had  a  general  order  to  be  let  in  whenever  they  came ;  that  I  think 
is  pretty  strong.  Then  at  page  37  of  the  same  witness  in  his  cross-examination,  he  is 
asked  about  these  people,  and  he  seems  puzzled  when  he  is  asked  a  question  about 
Bulloch;  he  describes  him  as  a  little  man. 
•     The  Queen's  Advocate.  It  is  at  page  35t  of  the  larger  book. 

Mr.  Attoeney  Geneeal.  "How  do  you  know  it  was  Mr.  Hamilton  who  came? — I 
saw  him.  How  do  you  know  him  ? — I  know  him  perfectly  well.  How  do  you  know 
him  ? — I  know  him.  Did  you  ever  speak  to  him  in  your  life  ? — ^Yes.  What  did  you 
say  to  him? — I  do  not  know."  Then  in  his  re-examination  at  page  38  he  is  asked, 
"Am  I  to  understand  that  Mr.  Bulloch  never  did,  to  you,  give  a  name?"  (it  is  quite 
clear  that  he  was  known  by  that  name  in  the  yard) — "No.  Are  you  sure  that  he 
came  with  Mr.  Hamilton? — I  have  seen  him  with  Mr.  Hamilton;"  then  he  describes 
the  sort  of  man  that  Bulloch  was,  "a  little  man  with  dark  whiskers  and  beard." 
I  will  now  go  to  the  evidence  of  Carter.  We  shall  now  find  the  activity  of  Mr. 
Hamilton  in  the  workshop  of  Messrs.  Fawcett,  Preston  and  Company — Carter's 
evidence — it  is  at  page  46  of  my  book. 

The  Queen's  Advocate.  It  is  page  43,t  I  think,  of  the  other  book. 

Mr.  Attorney  General.  "While  the  machinery  was  being  prepared,"  (he  identifies 
it  as  the  machinery  intended  for  No.  2209,  which  was  the  number  of  the  Alexandra,) 
"  were  you  frequently  at  work  at  your  business  of  a  carpenter  in  the  erecting  shop  ? — 
Sometimes.  Is  that  the  shop  where  the  machinery  is  prepared  and  fitted  for  the  ves- 
sel ? — Yes.  While  you  were  there  did  you  ever  see  a  gentleman  of  the  name  of  Hamil- 
ton?— Yes.  I  have  seen  him  there.  Did  you  see  him  there  frequently  or  seldom  ? — I 
have  seen  him  there  pretty  often.  When  he  was  there  did  you  see  whether  he  paid 
attention,  or  did  not  pay  attention,  to  the  machinery  ? — I  could  not  say  that  he  did 
particularly  to  any  branch  of  it ;  I  could  not  see  that  he  did  to  that  branch  of  the 
machinery  more  than  to  another."  Then  the  same  witness  at  page  48  of  my  book  is 
asked  this,  "  Have  you  seen  from  time  to  time  Mr.  Hamilton  with  Mr.  SiUem  in  the 
shop  ?" 

The  Queen's  Advocate.  It  is  at  page  45||  of  the  larger  book,  the  top  of  the  page. 

Mr.  Attorney  General.  He  had  been  speaking  just  before  of  the  guns  and  gun-car- 
riages which  were  mentioned  to  your  lordships.  "  Have  you  seen  from  time  to  time  Mr. 
Hamilton  with  Mr.  SiUem  in  the  shop  ? — Yes.  I  mean  at  this  time  when  the  machinery 
and  the  guns  were  in  preparation  ? — Yes.  Have  you  at  any  time  or  times  heard  Mr. 
SiUem  speak  of  alterations  ?" — Mr.  SiUem,  I  think  I  told  your  lordships,  is  a  partner  in 
the  firm  of  Pawcett,  Preston  and  Company.  "  Have  you  at  any  time  or  tiines  heard 
Mr.  SUlem  speak  of  alterations  either  in  the  screws  of  the  gun-carriages  or  other  mat- 
ters connected  with  the  guns,  in  Mr.  Hamilton's  presence  ? — I  have  heard  him  make  the 
remark  that  he  could  make  improvements  in  the  compressor  screws.  You  have  heard 
Mr.  SiUem  say  that'  to  Mr.  Hamilton  ? — Yes.  That  he  could  make  improvements  in  the 
compressor  screws  ? — That  he  had  done  so.  What  did  Mr.  Hamilton  say  upon  that  ? — 
He  thought  it  a  great  improvement  upon  the  old  original  one.  He  said  that  ? — Yes, 
Lord  Chief  Baron.  In  the  look  ? — No,  the  compressor  screws."  Then  there  is  the 
evidence  of  Hodgson,  at  page  55 ;  he  was  also  in  Messrs.  Fawcett,  Preston  and  Com- 
pany's service  ;  it  begins  at  the  bottom  of  page  54  in  my  book ;  he  is  the  packer.  "  Do 
you  know  a  person  of  the  name  of  Hamilton  ? — Yes.  Did  you  ever  see  him  there  ? — 
Yes." 

The  Queen's  Advocate.  It  is  at  the  bottom  of  page  51§  of  the  other  book. 

Mr.  Attorney  General.  "Whom  was  he  with? — Sometimes  alone,  and  sometimes 
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with  Mr.  Sillem,  and  sometimes  with  Mr.  Mann,''  (Mr.  Mann  is  another  member  of 
Messrs.  Fawcett  and  Company's  firm,)  "  but  he  was  more  often  with  Mr.  Mann."  We 
asked  what  he  came  about,  and  Sir  Hugh  Cairns  interrupted  by  saying,  "That  is  not 
the  proper  question  ;  what  did  he  say  or  do  ?"  Then  I  asked,  "  Do  you  recollect  any- 
thing he  said  in  their  presence  in  the  packing-room  ? — No.  Do  you  remember  anything 
he  over  did  in  their  presence  ? — ^No,  except  examining  the  shot  and  shell.  Did  he  talk 
to  them  about  it? — Mr.  Sillem  and  Mr.  Hamilton  were  talking  about  it,  I  could  not 
understand  what  they  said.  Have  you  ever  seen  Mr.  Hamilton  at  Miller's  yard  ? — I 
met  him  coming  along  the  yard.  Do  yon  recollect  anything  Mr.  Sillem  ever  said  to 
Mr.  Hamilton  ?  When  he  spoke  to  him  what  did  he  call  him  ? — I  never  heard  him  say 
anything.  Do  you  recollect  anything  being  said  about  the  clench  rings  that  were 
being  made  for  this  ship ;  did  Mr.  Hamilton  speak  to  any  of  the  partners  or  to  Mr. 
Speers  f  The  answer  is,  "  Mr.  Hamilton  has  been  down  to  Fawcett,  Preston  and  Com- 
pany's premises,  and  as  soou  as  he  has  gone  away  there  has  been  an  order  to  get  these 
things  ready."  Sir  Hugh  CiiRNS  says,  " Listen  to  the  question;  did  you  ever  hear 
Mr.  Hamilton  say  anything  to  the  partners  on  the  Subject  of  the  clenches  ? — No.  The 
SouciTOB  General.  Were  any  orders  given  after  Mr.  Hamilton  came  to  the  yard  con- 
cerning these  clenches  ? — Yes.  The  Lord  Chief  Baron.  By  whom  1  The  Solicitor 
General.  By  any  one  of  the  partners  ? — ^Yes,  to  get  these  up  to  the  boat ;  they  were  in 
a  very  great  hurry  for  these  clenches  and  bolts  at  that  time.  Do  you  recollect  when  these 
orders  were  given  ?  Sir  Hugh  Cairns.  Was  this  by  Sillem  or  by  whom  ?  the  man- 
ager, Mr.  Speers  ? — ^Yes.  The  Solicitor  General.  Do  you  recollect  in  what  terms 
the  orders  were  given  ? — ^To  see  for  bolts  and  clenches  and  take  what  was  ready  to  the 
yard  at  once.  Were  those  orders  given  immediately  after  a  visit  from  Hamilton  ? — Yes, 
on  one  or  two  occasions.  As  soon  as  he  had  gone  ?  Yes.  Did  yon  take  the  clenches 
and  bolts  yourself ? — ^Yes,  I  did.  In  consequence  of  that  order? — I  suppose  so."  So 
that  we  have  seen  him  with  Captain  Bulloch  twice  a  week  in  the  yard  looking  at  the 
ship.  He  is  seen  in  the  yard  by  this  witness,  he  comes  and  looks  at  the  machinery  as 
well  as  the  guns  and  the  shot  and  the  shell,  and  then  he  talks  to  the  partner  in  the 
presence  of  the  witness  ;  he  does  not  hear  what  is  said,  and  then  immediately  after  hia 
going,  more  than  once  orders  are  given  in  a  great  hurry  to  take  to  the  ship  some  of 
these  articles  necessary  for  fitting  them  out. 

At  page  59  there  is  one  other  passage  in  the  evidence  of  this  Mr.  Hodgson.    He  iden- 
tifies by  their  number  all  the  machinery,  clenches,  and  bolts  made  for  the  Alexandra 
by  the  number  2209.    "  Did  you  ever  see  Mr.  Hamilton  inspecting  that  machinery 
while  it  was  being  made!" 
The  Queen's  Advocate.  That  is  at  page  56.* 

Mr.  Attorney  General.  "  Did  yon  ever  see  Mr.  Hamilton  inspecting  that  machinery 
while  it  was  being  made  ?  Yes,  I  have  seen  him  inspecting  it."  Then  Robinson  la 
examined  at  page  43. 
The  Queen's  Advocate.  That  is  at  page  40t  in  the  large  book. 
Mr.  Attorney  General.  Robinson  was  a  joiner,  and  he  was  in  Fawcett  and  Com- 
pany's shop  making  the  gun-carriages.  He  is  asked,  "  While  you  were  so  employed 
did  Mr.  Hamilton  come  toi  the  premises? — I  have  seen  him  at  times,  several  gentlemen. 
I  was  just  asking  at  present  about  Mr.  Hamilton  ;  did  he  come  in  company  with  any- 
body else,  will  you  tell  me  ? — I  have  seen  a  gentleman  called  Mr.  Hamilton.  Did  he 
come  there  while  you  were  making  these  gun-carriages  ? — Yes.  Did  he  inspect  the 
making  of  the  gun-carriages? — Merely  looking  at  them."  That  just  oonflims  it  and 
goes  to  the  same  point. 

My  lords,  I  now  come  to  the  evidence  of  a  person  named  Da  Costa^  perhaps  before 
I  read  it  I  may  mention  a  circumstance  slight  in  itself,  but  assisting  m  the  connection  , 
of  these  facts,  namely,  that  the  witness  Hodgson  at  page  60  speaks  of  very  frequent 
communication  at  this  time  by  notes  and  letters  between  the  two  firms  of  Fawcett, 
Preston  and  Company,  and  Fraser,  Trenholm  and  Company. 
The  Queen's  Advocate.  It  is  at  page  56j:  of  the  larger  book. 

Mr.  Attorney  General.  His  evidence  is  this :  "  At  that  time  were  you  sent  to  carry 
letters  ? — Yes.  To  what  firms  ? — To  firms  all  over  Liverpool.  Among  others  did  you 
carry  any  from  Fawcett  and  Company  to  a  firm  named  Fraser,  Trenholm  and  Com- 
pany ? — Several.  Was  the  communication  frequent  between  those  two  firms  ? — Yes. 
And  you  often  had  to  carry  those  letters  ? — ^Yes,  very  often." 

I  now  come  to  the  evidence  of  Da  Costa ;  and  first  of  all,  I  will  give  your  lordships 
what  Da  Ccsta  states  as-to  the  interference  in  his  presence  of  Welsman,  a  partner  in 
the  firm  of  Fraser,  Trenholm  and  Company,  and  Captain  Tessier  with  regard  to  the 
ship.  They  are  single  acts,  but  acts  which  could  only  be  referred  to  an  interest  which 
they  had  in  her,  or  a  control  and  authority  which  they  had '  over  her.  The  first  is  at 
page  94  of  my  copy. 
The  Queen's  Advocate.  It  is  at  page  91  of  ours. 

Mr.  Attorney  General.  This  gentleman,  Mr.  Da  Costa,  is  a  partner  in  a  steam-tng 
and  a  shipping  agent.  My  learned  friends  represented  him  by  a  less  complimentary 
word  ;  they  called  him  a  crimp,  but  I  may  say  that  I  never  saw  a  better  witness  in  the 

*  See  page  31.  t  See  page  23.  J  See  page  32. 
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Tjox.  He  appeared  to  me  to  'be  a  very  straightforward,  honest,  and  consistent  witness, 
and  was  not  shaken  the  least  in  the  world  by  cross-examination  on  any  point.  It  is 
easy  to  call  a  man  names.  He  seems  to  be  perfectly  respectable,  and  the  firm  of  Miller 
and  Sons  had  been  building  for  the  company  in  which  he  was  concerned  a  ship  or  tug 
called  the  Emperor,  which  was  launched  and  had  a  trial  trip  ;  and  that  is  what  brought 
him  into  communication  with  them  and  about  their  yard.  He  says  this  at  page  94  of 
my  book. 

The  Queen's  Advocate.  It  is  at  page  90*  of  the  other  book. 

Mr.  Attorney  General.  He  is  asked,  "Do  you  know  Mr.  "Welsman  and  Captain 
Tessier  ? — I  know  Captain  Tessier  quite  well,  Mr.  Welsman  only  slightly.  Do  you 
know  him  by  sight,  Mr.  Welsman,  I  mean? — Yes.  Did  you  ever  see  Mr.  Welsman  in 
Mr.  Miller's  yard  during  the  time  when  the  Alexandra  was  building  ?— I  did.  Lord 
Chief  Baron.  Did  you  see  Captain  Tessier?"  (there  was  some  observation  which  inter- 
cepted the  answer.)  "Is  Mr.  Welsman  a  member  of  the  firm  of  Eraser,  Trenholm  and 
Company  ? — He  is.  They  are  merchants  at  Liverpool,  I  believe  ? — ^Yes.  Did  you  see 
him  there  more  than  once  ? — Yes.  Did  he  do  anything  when  he  was  there  ? — I  saw  him 
giving  orders  for  one  of  the  men  to  work  at  this  boat.  That  is  the  Alexandra,  you 
mean  ? — ^Yes.  Did  you  see  him  doing  that  more  than  once  ? — The  order,  that  was 
only  once.  Did  you  see  him  doing  anything  else  besides  giving  orders? — He  was 
always  inspecting  round  about.  Always  inspecting,  do  you  say  ? — ^When  I  saw  him." 
That  is  very  clear  and  direct  evidence,  except  there  be  anything  to  discredit  it,  of  the 
interference  of  Welsman  by  giving  orders  as  a  person  having  an  interest.  Then 
the  witness  is  asked,  "  Do  you  know  Captain  Tessier,  I  think  you  said  you  did  ? — Quite 
■well.  Have  you  seen  him  during  the  time  the  Alexandra  was  being  built  ? — Yes. 
More  than  once  ? — Yes.  Have  you  seen  him  there  frequently  ? — Yes.  Have  you  heard 
him  give  any  orders  respecting  the  gunboat  ?"  (this  witness  had  throughout  called  the 
Alexandra  the  gunboat. J — "  I  did  not  hear  him  give  any  orders.  Have  you  seen  him 
do  anything  ? — ^He  was  always  about  her  superintending."  Then  I  pass  over  one  or 
two  questions.  At  page  103, 1  think,  he  speaks  of  a  particular  act  done  by  Captain 
Tessier.  There  is  a  discussion.  He  is  asked  as  to  something  which  was  said  by  Cap- 
tain Tessier  to  Mr.  Miller  the  elder,  who  was  the  undoubted  owner  of  the  works. 
There  was  a  little  discussion  about  the  evidence  which  I  pass  over.  The  Lord  Chief 
Baron  held  that  he  must  admit  the  evidence,  and  then  the  question  at  page  103  is, 
"Tell  us  what  he  said  with  reference  to  the  construction  of  the  Alexandra."  This  was 
to  Mr.  Miller.  "He  wanted"  (that  is  Tessier  wanted)  "the  combings  of  the  hatch 
higher.    That  is  what  he  said  ? — Yes." 

The  Queen's  Advocate.  It  is  at  page  98t  of  the  larger  book,  my  lord. 

The  Attorney  General.  "  Did  he  say  how  much  higher  he  wanted  them  ? — Three 
inches,  I  think  it  was.  Of  what  hatch  ? — The  main  hatch.  Did  Mr.  Miller,  senior, 
make  any  answer  ? — He  did.  What  did  he  say  ? — He  said  he  would  not  do  it ;  it  was 
axjcording  to  contract."  That  meant,  as  I  understand,  that  what  was  done  was  accord- 
ing to  contract.  So  that  Captain  Tessier  was  constantly  there  inspecting  like  these 
other  people.  Then  he  expressed  his  wish  that  a  particular  cha'nge  should  be  made, 
to  which  Mr.  Miller  objected,  that  what  had  been  done  was  according  to  the  contract. 

Now  the  same  witness.  Da  Costa,  gave  evidence  as  to  the  more  direct  statement  made 
to  him  by  Miller,  while  the  ship  was  in  his  possession  and  in  progress,  as  to  the  intent 
and  the  purpose.  There  was  a  long  discussion  about  the  admission  of  that  evidence ; 
it  was  eventually  admitted  upon  consideration  and  was  before  the  jury.  At  pages  92t 
and  94  of  my  book  there  is  that  part  of  the  evidence.  He  is  asked  at  the  top  of  page 
92,  "  Do  you  remember  a  short  time  before  the  Emperor  was  launched  having  a  con- 
_  versation  with  Mr.  Miller,  senior  ? — Yes."  The  Emperor  was  the  ship  or  tug  which 
'  Mr.  Miller  was  building  at  that  time  for  the  company  of  which  this  witness  was  a 
partner.  "  When  was  the  Emperor  launched  ? — On  the  8th  day  of  January,  1863.  You 
say  you  remember  having  a  conversation  with  him,  and  now  I  ask  you  what  that  con- 
versation was  ?  Sir  Hugh  Cairns.  Do  not  answer.  My  lord,  that  would  be  a  ques- 
tion to  which  we  object,  and  your  lordship  perhaps  will  be  good  enough  to  take  a  note 
of  it.  The  Queen's  Advocate.  Perhaps  I  had  better  put  it :  Had  he  a  conversation 
with  you  about  the  Alexandra  ? — Several  times.  Now,  then,  I  will  ask  you  further. 
You  had  a  conversation  about  the  Alexandra  ? — Yes.  Did  he  in  the  course  of  that  con- 
versation say  anything  to  yon  as  to  what  the  Alexandra  was  intended  for  ? — On  three 
different  occasions."  Sir  Hugh  Cairns  objects  to  the  question,  and  the  Queen's  advo- 
cate says,  "  Now  answer  my  question.  Did  he  in  the  course  of  that  conversation  tell 
you  what  she  was  intended  for  ? — He  did.  What  did  he  say  ? — He  told  me  she  was  a 
gunboat  for  the  southern  confederacy." 

The  Queen's  Advocate.  This  is  at  pages  87  and  88||  of  the  larger  book. 

Mr.  Attorney  Generai^.  Did  he  say  anything  to  you  at  that  time  about  a  conlraet 
for  ..the  Alexandra  ? — He  did,  my  lord ;  must  I  give  yon  the  exact  words  that  passed  ? 
Lord  Chief  Baron.  Give  us  the  best  of  your  recoUectiou  of  what  passed.  The 
Queen's  Advocate.  The  question  is.  Did  he  say  anything  to  you  then  about  a  contract 

See  page  50.  t  See  page  55.  J  See  page  49.  |{  See  page  49. 
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for  the  Alexandra  ? — He  said  'We'  (that  is  Millers')  '  conjointly  -with  Messrs.  Fawcett, 
Preston  and  Company,  are  building  this  vessel  for  Messrs.  Fraser,  Trenholm  and  Com- 
pany.' Did  he  say  for  whom  ? — ^They  were  the  agents  for  the  southern  confederacy." 
Mr.  Miller  had  a  conversation  with  this  witness  on  three  different  occasions  as  to  what 
the  Alexandra  was  intended  for.  "  He  told  me  that  she  was  a  gunboat  for  the  southern 
confederacy."  "  He  said,  '  We  conjointly  with  Messrs.  Fawcett,  Preston  and  Company, 
are  building  this  vessel  for  Messrs.  Fraser,  Trenholm  and  Company.'"  "  Did  he  say  for 
whom  ? — They  were  the  agents  for  the  southern  confederacy.  SiE  Hugh  Caikns.  Did 
he  say  that  ? — Those  are  the  words  he  said.  The  Queen's  Advocate.  What  did  he 
say  ? — They  were  the  agents ;  in  the  conversation  which  took  place,  he  several  times 
said  so.  In  the  conversation  that  took  place  he  said  several  times  that  they  were  the 
agents  for  whom  ? — For  the  southern  confederacy.  Had  you  any  other  conversations 
with  him  about  the  Alexandra,  and  for  whom  she  was  intended  ? — Yes,  certainly.  What 
did  he  say  at  those  other  times? — It  was  the  same  sort  of  thing.  LoKD  Chiee  Bakon. 
It  was  to  the  same  effect  ? — ^Yes." 

Then  a  little  later  he  speaks  of  a  conversation  at  another  time,  at  the  bottom  of 
page  93,  about  certain  blocks  to  lay  thre  keel  of  a  gunboat  early  in  the  time  of  the  con- 
struction of  this  ship,  when  I  suppose  she  was  first  being  laid  down.  He  is  asked, 
"Did  you  afterward  see  any  vessel  upon  those  blocks  which  he  pointed  to? — Yes. 
What  vessel? — The  Alexandra  that  is  now.  Do  you  remember  having  a  conversation 
with  Mr.  Miller  upon  the  subject  of  the  Alexandra  in  November,  1862  f— I  do.  Do  you 
remember  whether  he  said  anything  about  the  name  of  the  vessel  on  that  occasion  in 
November,  1862?— He  did.  What  did  he  say  ?— Alexandra.  Tell  me  what  he  said?— 
He  said  that  the  vessel,  the  gunboat,  was  to  be  called  the  Alexandra.  Did  you  ask  him 
any  question  why  she  was  to  be  called  the  Alexandra  ? — I  did.  '  What  was  the  ques- 
tion ? — I  asked  him  was  that  the  name  of  some  State  or  city,  and  he  said  it  was.  Did 
he  say  wher*  it  was? — He  said  it  was  in  the  southern  States;  I  think  that  was  the 
word.  Did  he  say  anything  about  its  agreeing  with  any  other  name  ? — He  said  it  was 
in  unison  with  the  Alabama  and  the  Florida."  Then  a  little  while  after  he  is  asked 
"Do  you  rememl3er  at  amy  time  his  saying  anything  to  you  about  a  gun  in  connection 
with  the  Alexandra,  or  guns ? — ^Nothing;  only  gunboat,  that  is  all." 

My  lords,  I  have  said  it,  and  I  repeat  it,  that  in  the  cross-examination  of  this  witness 
nothing  was  elicited  from  him,  which  either  in  word  or  in  manner  shook  his  credit  the 
least  in  the  world.  The  evidence  was  given  in  a  manner  perfectly  open  and  straight- 
forward, and  I  say  that  he  is  a  witness  who  is  not  discredited  in  any  way  whatever, 
but  he  is  accredited  by  the  facts,  by  the  superintendence  and  the  interference  of  these 
persons.  The  orders^ven  by  Welsman,  of  the  firm  of  Fraser,  Trenholm  and  Company, 
exactly  consistent  with  the  proposition  that  Millers  are  building  this  vessel  conjointly 
with  Fawcett,  Preston  and  Company,  under  a  contract  with  them  as  agents  for  the 
Confederate  States;  the  superintendence  proved  of  Hamilton  and  Bulloch,  who  are 
the  proved  agents  of  the  Confederate  States,  and  the  ship  being  called  a  gunboat  by 
Fawcett  and  Company  themselves. 

Now,  my  lords,  I  do  submit  that  upon  that  uncontradicted  state  of  evidence,  no  evi- 
dence whatever  being  produced  upon  the  other  side,  the  jury,  unless  it  were  to  be 
explained  as  it  is  to  be  explained  by  the  manner  in  which  they  were  directed  in  point 
of  law,  would  have  wholly  miscarried  in  not  finding  a  verdict  for  the  Crown,  and  I  do 
not  submit  that  it  is  against  evidence.  Of  course,  in  order  to  prove  that,  I  must  go  to 
the  other  branch  of  the  question,  namely,  the  law  to  which  that  evidence  is  to  be  ap- 
plied. But  if  I  am  right  in  my  view  of  the  law,  I  take  it  to  be  quite  plain  that  upon 
that  uncontradicted  evidence  it  is  proved  that  the  ship  which  was  being  built  and  con- 
structed to  be  used  as  a  gunboat  was  in  course  of  equipment,  furnishing  and  fitting 
out ;  that  all  the  people  named  for  that  purpose  in  the  information  were  aiding  and 
abetting,  or  attempting  and  endeavoring  to  equip,  famish,  and  fit  her  out,  to  the  intent 
and  for  the  purpose  that  she  should  be  employed  by  those  who  ordered  her,  by  those 
for  whom  she  was  being  built,  namely,  the  Confederate  States.  My  lords,  the  explana- 
tion of  the  verdict  which  was  given  will  be  perfectly  plain  to  your  lordships  when  I 
come  to  read  the  summing  up  of  the  learned  chief  baron.  If  I  had  been  in  the  jury- 
box,  if  any  one  of  your  lordships  had  been  in  the  jury-box,  owing  the  duty  jhich  a 
jury  does  to  the  judge,  who  instructs  them  in  the  law,  I  should  have  instantly  felt  that 
there  was  no  question  left  for  me,  that  my  opinion  was  not  asked,  tl.at  I  was  told 
to  withdraw  my  mind  from  the  consideration  of  the  incidence  of  this  evidence  as  to 
the  intent,  the  service,  or  the  purpose  for  which  the  vessel  was  being-  fitted  up  j  I  'J^^ 
told  that  she  was  not  being  fitted  up  at  all,  that  she  was  not  being  equipped  at  all,  tnat 
she  was  not  being  furnished  at  aU,  and  that  nobody  was  attempting  to  equip  or  tiirnisn 
or  fit  her  out  according  to  the  act,  and  that  therefore  the  question  of  fact  did  not  arise. 
That  was  the  manner  in  which  the  jury  were  directed,  and  the  jury  had  no  OP™^ 
under  such  a  direction  but  to  find  the  verdict  which  they  did  find.  But  I  say  tnat  il 
the  jury  had  been  properly  directed,  the  evidence  which  I  have  read,  met  by  no  counter 
evidence,  was  evidence  upon  which  the  Crown  were  entitled  to  a  verdict,  and  tuat  tne 
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verdict  which  has  been  given  in  the  face  of  such  evidence  is  a  verdict  which  ought 
not  to  stand. 

My  lords,  I  am  ftJly  aware  that  I  must  address  myself  to  the  act  of  Parliament  to 
show  that  I  am  right  in  my  view  of  the  effect  of  the  evidence  in  connection  with  that 
act.  My  lords;  the  act  of  Parliament  must  be  looked  at  in  its  entirety;  we  must  look 
not  only  at  the  particular  clause,  but  at  the  other  parts  of  the  act  which  can  throw 
light  upon  the  object  and  purpose  of  the  legislature  in  passing  it ;  and,  in  that  point 
of  view,  it  is  not  at  all  unimportant  to  attend  both  to  the  preamble  and  other  clauses, 
which,  relating  as  they  do  to  a  different  offense,  yet  illustrate  the  general  object  and 
policy  for  which  this  act  was  passed.  And,  I  say,  the  general  object  and  policy  of  the 
act  was  to  enable  the  Crown,  with  regard  to  the  particular  subjects  which  are  men- 
tioned in  it,  to  enforce  within  the  territories  of  the  Crown  as  against  the  subjects  of  the 
Crown  that  neutrality  which  it  professed  as  to  government;  that  there  are  inany 
things  as  to  which  governments  do  not  attempt  by  law  to  enforce  upon  their  subjects 
the  neutrality  which  they  themselves  profess,  but  that  there  are  other  things  as  to 
which,  for  the  peace  of  the  kingdom  and  for  the  honor  of  the  nation,  it  is  important  to 
provide  agaiost  such  infractions  of  neutrality  by  subjects  within  the  realm,  or  by  for- 
eign belligerent  governments  using  the  agency  of  its  subjects  within  the  realm,  asj  if 
permitted  to  go  on  and  to  grow  to  a  large  scale,  will  have  the  inevitable  tendency, 
whatever  may  be  the  technical  rules  laid  down  by  writers  upon  international  la,w,  to 
involve  nations  in  war  with  each  other,  and  to  damage  and  discredit  the  good  faith  of 
the  country  whose  government,  professing  neutrality,  permits  its  shores  and  its  ports 
to  be  used  as  arsenals  for  other  belligerent  countries  which  have  none  of  their  own,  in 
order  that  war  may  be  carried  on  practically,  direct  from  those  ports,  upon  the  high 
seas  against  other  nations.  And  therefore  this  act  strikes  at  two  classes  of  things 
always  contraband,  and  always  in  that  sense  against  the  law  of  nations,  so  that  it  may 
visit  them  with  such  punishment  as  the  belligerent  suffering  from  them  -would  have  it 
in  his  own  power  to  iniliot,  but  neither  of  which,  until  the  passing  of  this  act,  was  con- 
sidered to  be  against  international  law  in  this  sense,  that  th«  government  permitting 
them  was  to  be  held  guilty  of  a  breach  of  that  law  because  it  did  not  restrain  them, 
yet  it  was  found  impossible  to  maintain  really  friendly  and  neutral  relations,  and  to 
secure  the  majesty  and  the  dignity  of  the  British  Crown  from  being  violated  and 
insulted  by  the  acts  of  foreign  belligerent  governments,  violating  its  own  neutrality 
by  the  agency  of  its  own  subjects,  unless  these  things  were  prevented ;  it  was  therefore 
thought  necessary  to  take  out  of  the  general  category  of  contraband  dealings  the  par- 
ticular class  of  dealings  contained  in  this  act,  and  to  say  the  law  of  this  country  will 
not  permit  them.  What  are  those  two  classes  ?  The  enlistment  of  men  and  the  equip- 
ping, furnishing,  or  fitting  out  of  ships. 

Now,  before  this  act  of  Parliament  was  passed,  or  rather  before  the  acts  were  passed 
which  preceded  it  of  the  same  kind,  the  general  law  of  nations  no  more  threw  upon  the 
government  of  a  particular  country  the  obligation  to  prohibit  or  to  prevent  the  enlist- 
ment of  its  men  in^a  foreign  belligerent  service  than  it  did  the  obligation  to  prohibit 
the  equipment  of  abips  within  its  ports.    It  was  always  a  thing  which  was  done,  and 
we  know  that  it  was  done  upon  a  great  scale,  if  we  travel  out  of  the  right  field  of  legal 
argument  into  other  sources  of  information.    We  know  from  great  authorities  what 
was  done  in  the  time  of  Queen  Elizabeth,  and  on  the  Continent  of  Europe,  and  that 
there  was  a  protest  for  the  first  time  against  the  right  which  it  was  supposed  any  sub- 
ject would  have  to  take  service  wherever  he  pleased.    But  this  act  is  directed  against 
those  things  I  have  already  mentioned,  and  that  to  some  extent  as  to  the  enlistment  of 
the  men ;  it  had  been  preceded  by  similar  acts,  and  it  may  be  in  your  lordships'  recol- 
lection that  those  similar  acts  were  found  defective  in  this  respect,  that  they  did  not 
deal  with  any  case  but  the  case  of  service  taken  under  a  recognized  government, 
whereas  at  the  time  when  this  act  was  passed  the  war  in  which  this  country  stood 
neutral  was  between  the  insurgent  provinces  of  Spain  in  South  America  and  the  mother 
country,  those  insurgent  provinces  not  having  acquired  the  status  of  a  recognized  gov- 
ernment, and  therefore  not  being  hit  by  the  precise  words  of  the  older  foreign  enlistment 
act,  which  related  to  men  alone.    In  that  state  of  things  this  act  is  passed  "to  prevent 
the  enlisting  or  engagement  of  his  Majesty's  subjects  to  serve  in  a  foreign  service,  and 
the  fitting  out  or  equipping  in  his  Majesty's  dominions  vesesls  for  warlike  purposes, 
without  his  Majesty's  license."    That  is  the  title  which,  as  his  lordship  observed  at  the 
trial,  does  not  legally  enter  into  the  interpretation  of  the  act.    The  preamble  is  this : 
"Whereas  the  enlistment  or  engagement  of  his  Majesty's  subjects  to  serve  in  war  in 
foreign  service,  without  his  Majesty's  license,  and  the  fitting  out  and  equipping  and 
arming  of  vessels  by  his  Majesty's  subjects,  without  his  Majesty's  license,  for  warlike 
operations  in  or  against  the  dominions  or  territories  of  any  foreign  prince,  state,  poten 
tate,  or  persons  exercising  or  assuming  to  exercise  the  powers  of  government  in  or  over 
any  foreign  Country,  colony,  province,  or  part  of  any  province,  or  against  the  ships,  goods, 
or  merchandise  of  any  foreign  prince,  state,  potentate,  or  persons  as  aforesaid,  or  therr 
subiects  iflaV  be  prejudicial  to  and  tend  to  endanger  the  peace  and  welfare  of  this 
kinedom  "    My  lords,  the  disjunctive  word  "  or"  which  we  find  in  the  seventh  clause 
does  not  occur  in  that  preamble,  but  I  think  it  is  perfectly  manifest  that  the  "  and"  has 
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exactly  the  same  force  there  as  if  it  were  a  disjunctive  word ;  that  is  to  say,  that  each 
of  these  things,  if  not  prevented,  will  be  prejudicial  to  and  will  tend  to  endanger  the 
peace  and  welfare  of  the  kingdom — first,  the  enlistment  or  engagement  of  the  subjects 
to  serve  in  war  in  foreign  service ;  2dly,  the  fitting  out  of  vessels ;  3dly,  the  equipping 
of  vessels ;  and  4thly,  the  arming  of  vessels.  The  conjunctive  instead  of  the  disjunctive 
form  in  the  preamble  is  exactly  appropriate,  because  all  those  things  and  every  one  of 
them  is  within  the  mischief  which  the  statute  is  intended  to  prevent.  When  we  come 
to  the  seventh  clause,  the  object  being  to  strike  every  one  of  them  aeparaUm,  the 
conjunctive  is  turned  into  the  disjunctive. 

Mr.  Baron  Bramwbll.  Clearly  that  is  so;  otherwise  you  must  make  the  whole 
conjunctive,  and  then  it  would  read  that  no  offense  would  be  committed  unless  you  at 
the  same  time  enlisted  and  fitted  out  a  vessel,  which  cannot,  of  course,  be. 

Mr.  Attoknby  Generai,.  It  cannot  possibly  be. 

Lord  Chiet'  Baron.  All  those  four  matters,  fitting  out,  equipping,  and  so  on,  are,  I  think, 
to  be  prevented  disjunctively,  and  unless  I  had  so  thought  I  ought  to  have  stopped  the 
prosecution  at  once,  because  there  was  not  a  count  in  the  indictment  which  complained 
of  either  arming  or  attempting  to  arm. 

Mr.  Attorney  General.  If  we  took  it  that  all  the  words  meant  the  same  thing,  of 
course  any  one  word  would  answer  the  same  purpose.  In  the  preamble,  however,  the 
disjunctive  "or"  is  made  into  a  conjunctive,  and  I  will  show  that  each  of  the  things  is 
within  the  mischief,  and  therefore  all  are  mentioned. 

Mr.  Babon  Bramweix.  One  is  and  the  other  is. 

Mr.  Attorney  General.  Yes,  my  lord.  Then  I  beg  your  lordships'  attention  to  what 
is  the  mischief.  The  mischief  is  obviously  what  is  expressed,  namely,  that  this  "may 
be  prejudicial  to  and  tend  to  endanger  the  peace  and  welfare  of  this  kingdom."  I  am 
sure  that  when  my  lord  comes  to  be  reminded  of  a  passage  in  his  summing  up,  in  which 
that  view  was  stated,  which,  under  the  influence  of  the  powerful  arguments  which  he 
had  heard,  he  at  that  time  held  to  be  the  right  one,  of  the  object  of  the  statute,  he  will 
not  recognize  his  own  words  as  expressing  the  meaning  which  he  said  he  had  intended 
to  enunciate,  so  different  is  it  from  the  language  which  we  find  in  the  statute.  His 
lordship,  according  to  the  natural  meaning  of  the  words,  says  that  the  object  of  the 
statute  is  only  to  prevent  collisions. 

Lord  Chief  BarOn.  My  impression  was  that  the  ebject  of  the  statute  was  to  prevent 
any  hostUe  vessel  being  fitted  out  and  equipped,  so  as  to  make  a  port  of  this  country 
the  port  of  discharge,  the  commencement  of  a  hostile  operation. 

Mr.  Attorney  General.  I  knew  that  your  lordship  would  not  adhere  to  what  I  find 
in  the  short-hand  writers'  notes  upon  that  subject,  because  what  fell  from  your  lordship 
was  this,  that  the  mischief  apprehended  was,  that  there  might  be  building  in  Messrs. 
Miller's  yard  a  ship  for  the  confederates,  and  in  Messrs.  Laird's  yard  another  for  the 
federals,  and  that  on  coming  out  they  might  come  into  collision  one  with  the  other,  and 
produce  hostility  upon  our  waters.  ' 

Lord  Chief  Babon.  There  can  be  no  doubt  that  that  was  one  of  the  mischiefs  which 
were  intended  to  be  guarded  against. 

Mr.  Attorney  General.  I  take  the  liberty  of  saying  to  your  lordship  that  I  do  not 
think  that  such  a  thing  ever  entered  into  the  mind  of  any  human  being,  because,  so 
far  as  I  am  aware,  it  never  happened  before.  It  would  not  be  the  object  of  either  party 
to  get  into  war  with  this  country ;  they  would  take  care  not  to  violate  one  of  the 
commonest  rules  of  international  law,  namely,  to  get  outside  neutral  waters  before 
commencing  hostilities. 

Lord  Chief  Babon.  I  think  you  will  find  in  Kent's  Commentaries  something  to  the 
effect  which  I  have  stated. 

Mr.  Attorney  Genebal.  No;  nothing  of  the  kind,  I  assure  your  lordship. 

Mr.  Babon  Pigott.  I  think  I  have  read  something  to  the  same  effect  in  some  other 
vnriter,  that  it  may  lead  to  those  consequences. 

Lord  Chief  Babon.  And  the  fact  in  point  of  history  has  taken  place. 

Mr.  Attorney  Genebal.  I  do  not  say  that  it  is  impossible. 

Loed  Chief  Baron.  It  is  not  only  not  impossible,  but  it  is  a  fact. 

Mr.  Babon  Pigott.  Was  not  it  nearly  happening  in  the  very  case  of  the  confederate 
and  the  federal  vessels  in  this  country  ?  Did  not  we  stop  the  one  at  Southampton  in 
order  that  the  other  might  have  a  run  ? 

Mr.  Attorney  General.  What  might  possibly  happen  would  be  that  the  one  might 
follow  the  other  if  not  prevented. 

Mr.  Baron  Pigott.  Did  not  we  do  that  for  fear  they  should  come  into  collision 
within  British  waters? 

Mr.  Attorney  General.  They  would  not  come  into  collision  within  British  waters ; 
one  might  have  followed  the  other  out  of  port,  and  for  that  reason  a  special  order  was 
made  by  her  Majesty  in  council.  That  of  course  has  nothing  to  do  with  the  foreign 
enlistment  act.  All  I  can  say  is  this,  that  without  saying  that  such  a  thing  is  not 
theoretically  possible,  yet  to  state  that  that  is  the  object  and  policy  of  this  statute  as 
declared  upon  the  face  of  it,  would,  I  think,  be  taking  a  liberty  with  the  law  which  it 
does  not  belong  to  any  court  to  do.  It  is  plain  that  the  object  was  to  preserve  the 
neutrality  of  this  country,  and  to  enforce  it  against  the  subjects  of  this  country,  in  mat- 
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ters  in  wLicli  the  neglect  of  it  by  those  subjects,  or  the  violation  of  it  here  by  foreign 
belligerent  governments,  was  thought  calculated  to  lead  to  a  position  as  regards  foreign 
nations  which  would  endanger  the  peace  and  welfare  of  the  kingdom.  How  would  it 
endanger  the  peace  and  welfare  of  the  kingdom  ?  Manifestly  by  involving  us  in  war, 
by  making  us  practically  so  far  parties  through  our  subjects  to  belligerent  operations  it 
we  allowed  this  country  to  be  made  the  base  ol  those  operations,  either  for  the  enlistment 
of  men  or  for  the  equipping  of  vessels  of  war,  as  to  make  it  probable  that  othpr  countries 
would  not  endure  it,  but  resent  it,  and  that  so  we  might  become  involved  in  war.  That 
is  the  mischief  which  the  statute  is  manifestly  intended  to  protect  us  against. 

Then  the  second  clause,  as  to  enlistment,  your  lordships  will  find  is  one  which  pro- 
hibits any  natural-born  subject  of  the  Crown  anywhere,  I  think,  from  enlisting  or 
entering  himself  or  serving  "  in  and  on  board  any  ship  or  vessel  of  war,  or  in  and  on 
board  any  ship  or  vessel  used  or  fitted  out  or  equipped  or  intended  to  be  used  for  any 
warlike  purpose  in  the  service  of,  for,  or  under  or  in  aid  of  any  foreign  power."  It  is 
quite  manifest  that,  under  that,  the  mere  taking  an  engagement  on  board  a  vessel  of 
any  sort  or  description  used  or  intended  to  be  used  for  any  warlike  purpose  is  equally 
struck  at  as  taking  an  engagement  on  board  a  vessel  which  is  of  a  particular  class. 

Then  I  pass  over  the  penalties  affixed  to  taking  service  in  that  way  by  the  enlistment 
clauses,  and  the  mode  in  which  those  penalties  are  to  be  proceeded  for,  and  I  come  to 
the  seventh  clause.  It  is  quite  manifest  that  the  enlistment  of  men  in  this  country  to 
serve  in  and  on  board  any  ship  used  for  the  warlike  purposes  of  a  foreign  nation  could 
not  have  any  other  tendency  to  involve  this  country  in  war  than  by  leading  to  a  breach 
of  friendly  relations  with  the  country  who  suffered  by  that  sort  of  enlistment.  The 
seventh  section,  with  which  we  are  dealing,  is,  I  should  have  thought,  though  rather 
involved  and  intricate  in  its  language,  most  carefully  expressed,  so  as  to  include  every 
species  of  case  which  can  come  within  the  mischief,  and  not  to  enable  any  one  to  escape 
from  the  case  being  brought  within  the  mischief  which  is  sought  to  be  prevented  or  the 
intent  which  is  prohibited.  The  words  are  these :  "  If  any  person  in  any  part  of  his 
Majesty's  dominions  shall,  without  the  leave  and  license  of  his  Majesty  for  that  purpose 
first  had  and  obtained,  as  aforesaid,  equip,  furnish,  fit  out,  or  arm,  or  attempt  or  en- 
deavor to  equip,  furnish,  fit  out,  or  arm."  Now,  first  stoiiping  at  the  words  "any  per- 
son," it  is  quite  obvious  that  it  may  or  not  be  a  subject  of  the  Crown.  When  the 
enlistment  was  spoken  of  only  natural-born  subjects  were  prohibited  from  enlisting. 
When  the  procuring  persons  to  enlist  was  spoken  of,  any  person  within  his  Majesty's 
dominions  was  prohibited  from  doing  so,  and  here  we  have  any  person,  whether  a 
natural-born  S'lbjeot,  or,  like  Captain  Bulloch  and  Mr.  Hamilton,  a  foreigner,  and,  d, 
fortiori,  the  British  government  acting  by  its  agents,  they  would  be  the  persons  of  all 
others  whom  the  act  would  intend  to  prohibit,  because  they  aa-e  directly  violating  our 
neutrality  by  using  our  shores  and  our  ports  lor  such  a  purpose.  The  statute  provides 
against  any  person  doing  any  one  of  these  things;  it  being  in  the  disjunctive,  it  distin- 
guishes'them,  and  seems  to  be  carefully  worded  in  order  to  avoid  the  chicanery  which 
would  result  fix)m  requiring  some  particular  species  of  furnishing,  some  particular 
species  of  fitting  out,  some  particular  species  of  equipment,  in  order  to  make  the  act 
penal  in  a  ease  in  which  the  attempt  is  proved.  I  say  that  the  whole  gist  is  there,  is 
the  intent  and  the  purpose,  and  that  any  species  whatever  of  equipment,  however 
innocent  per  se,  any  species  whatever  of  furnishing,  any  species  whatever  of  fitting 
out,  whether  with  or  without  arming,  is  struck  at  by  the  act,  by  its  plain  words, 
according  to  their  natural  meaning,  and  are  necessary,  and  that,  I  apprehend,  is  their 
object  and  policy,  provided  always  that  the  intent  and  purpose  is  established.  Now 
what  are  the  words  f  "  Equip,  furnish,  fit  out,  or  arm."  If  it  had  stopped  there,  of 
course  it  would  not  have  had  the  efiect  of  prevention.  The  statute  of  course  aims  at 
prevention,  not  at  punishment  when  the  thing  is  done.  The  statute  desires  to  stop  the 
thing  in  limine,  to  cause  the  thing  not  to  be  done,  and  therefore,  instead  of  stopping  at 
these  words,  it  goes  on  "  or  attempt  or  endeavor "  to  do  any  one  of  these  things,  so  that, 
however  little  progress  may  have  been  made,  and  in  whatever  imperfect  condition  the 
ship  may  be  as  to  these  things  when  she  is  seized,  if  any  step  has  been  taken  which  is 
an  attempt  or  endeavor  it  is  sufiicient ;  any  attempt  or  any  endeavor  to  do  any  one  of 
these  things,  provided  it  be  a  prohibited  attempt,  is  struck  at,  and  not  only  the  attempt 
or  endeavor  but  any  one  who  "  shall  knowingly  aid,  assist,  or  be  concerned  in  the 
equipping,  furnishing,  fitting  out,  or  arming."  Now  that  is  a  clause  which  is  remark- 
able, because  it  strikes  at  the  case  of  a  person  within  her  Majesty's  dominions,  know- 
ingly aiding,  assisting,  or  being  concerned  in  the  equipment,  whether  or  not  the 
equipment  takes  place  quoad  alios  elsewhere.  Any  person  who  does  any  one  of  these 
things  within  her  Majesty's  dominions  offends  against  the  act,  that  is  to  say,  any  one 
who  equips,  who  attempts  or  endeavors  to  equip,  who  procures  to  be  equipped,  or  who 
knowingly  aids,  assists,  or  is  concerned  in  the  equipping,  wherever  the  equipment  is 
completed,  and  whoever  be  the  person  by  whom  it  is  made.  Then  what  is  the  intent? 
"With  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed,"  not  by  any  par- 
ticular person,  but  "  shall  be  employed  in  the  service  of  any  foreign  prince,  state,  or 
potenta;te,  or  of  any  foreign  colony,  province,  or  part  of  any  "province  or  people,  or  of 
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any  person  or  persons  exercising  or  assuming  to  exercise  any  powers  of  government  in 
or  over  any  foreign  state,  colony,  province,  or  part  of  any  province  or  people  as  a 
transport  or  storeship,"  in  which  case  of  course  it  would  not  have  arms  at  all,  its  equip- 
ments would  be  of  another  character;  "or  with  intent  to  cruise,  or  commit  hostilities 
against  any  prince,  state,  or  potentate,  or  against  the  subjects  or  citizens  of  any  prince, 
state,  or  potentate,"  and  so  on. 

My  lords,  I  look  in  vain  in  that  clause  for  any  warrant  whatever  for  some  distinctions 
which  have  been  arbitrarily  imported  into  it  by  some  persons  who  seem  to  think  that 
this  clause  makes  exceptions  in  favor  of  shipbuilders,  and  in  favor  of  mercantile  deal- 
ings and  objects,  and  that  if  they  take  money  for  the  prohibited  thing,  if  they  enter 
into  a  contract  with  a  person  to  do  it  and  are  paid,  it  takes  them  out  of  the  scope  of 
the  statute,  although  they  attempt  or  endeavor,  or  knowingly  aid,  assist,  or  are  con- 
cerned in  the  equipment.  The  statute  makes  no  such  distinction.  The  statute  strikes 
every  person,  a  shipbuilder  or  an  engineer,  like  Messrs.  Fawcett,  Preston  and  Company, 
as  much  as  anybody  else  ;  it  strikes  a  person  whether  he  c^Des  it  under  a  contract  or 
whether  he  does  it  without  a  contract,  whether  he  does  it  for  money  or  whether  he 
does  not  do  it  for  money,  provided  he  does  the  prohibited  thing,  and  that  prohibited 
thing  is  either  equipping,  or  attempting  or  endeavoring  to  equip,  or  knowingly  aiding, 
assisting,  or  being  concerned  in  the  equipping,  with  a  certain  intent.  The  intent  is  the 
gist  of  the  whole  thing,  and  that  is  the  thing  to  be  proved. 

Now  I  observe  here,  what  I  shall  have  occasion  to  show  more  completely  hereafter, 
how  very  great  is  the  fallacy  into  which  it  is  possible  to  fall  when  dealing,  without  due 
attention  to  the  language  of  the  statute,  with  distinctions  rightly  laid  down,  in  some 
cases  as  to  mercantile  adventures  in  ships  of  war  which  are  not  prohibited ;  of  course 
there  may  be  a  mercantile  adventure  which  is  not  prohibited,  but  it  must  be  a  mercan- 
tile adventure  as  to  which  the  thing  is  not  done  with  a  prohibited  intent  of  course,  in 
order  that  there  should  be  the  intent  that  the  vessel  shall  be  so  employed  there  must 
be  some  person  party  to  the  business  who  is  capable  of  having  such  an  intent ;  and  who 
is  it  ?  For  example,  if  a  shipbuilder  in  England  builds  on  speculation  on  his  own  ac- 
count a  ship,  intending  to  take  it  to  any  port  in  the  world  where  he  can  find  a  market 
for  it,  it  is  obvious  that  he  has  not  within  her  Majesty's  dominions  any  intent  to  employ 
or  any  power  to  employ  the  ship  in  the  service  of  any  belligerent  power ;  all  his  iiitent 
is  to  sell  the  ship  to  a  purchaser  somewhere  or  other,  or  it  may  be  in  some  particular 
place,  if  he  can  find  one  there,  and  nobody  but  himself  has  any  control  over  it  at  the 
time.  Nobody  but  himself  has  anything  to  do  with  it  at  the  time,  nobody  but  himself, 
under  the  circumstances,  can  determine  the  intent,  and  as  he  does  not  mean  to  make 
war  in  it  himself,  or  does  not  intend  that  any  one  else  shall  make  war  in  it,  that  is  not 
struck  at  by  the  statute.  But  wherever  you  have  parties  concerned  in  the  equipping 
or  fitting  out  or  furnishing,  or  the  attempting  or  endeavoring  to  do  any  of  these  things, 
either  as  shipbuilders  or  as  engineers,  aiding  in  any  way  whatever  in  any  of  them, 
where  there  is  a  principal  in  the  matter  who  has  the  intent  and  is  master  of  the  employ- 
ment, can  there  be  any  doubt  whatever  that  it  is  struck  at  by  the  statute  ?  For 
instance,  suppose  they  constructed  the  vessel  meaning  themselves  to  use  their  own  ship 
as  a  privateer.  That  is  what  was  put  by  my  learned  friend  Sir  H.  Cairns  in  his  argu« 
ment  at  the  trial,  as  if  that  was  the  only  thing  which  the  statute  meant.  That  covers 
fitting  out,  because  a  man  who  is  building  and  fitting  out  a  ship  has  it  in  his  power  to 
make  a  particular  thing  of  her.  But  supposing  he  is  building  her  under  a  contract, 
supposing  the  ship  is  ordered  by  the  belligerent  government  itself,  (and  that  is  the  case 
to  which  this  evidence  points,)  can  any  one  possibly  say  that  this  statute  does  not 
strike  at  the  case  in  which  a  belligerent  government  gives  an  order  to  a  merchant  in 
Liverpool  to  equip  a  vessel  for  them  and  to  take  her  to  sea  as  a  ship  of  war  of  theirs  ? 
And  the  merchant  at  Liverpool  knowing  fully  that  that  is  the  purpose  for  which  the 
ship  is  employed,  which  the  very  character  of  the  employment  proves,  is  not  the  mer- 
chant as  much  guilty,  is  not  the  shipbuilder  as  much  guilty,  is  not  the  engineer  as 
much  guilty  as  the  agents  of  the  confederate  government  who  are  violating  the  neu- 
trality of  the  country  in  the  first  instance? 

Now  all  this  was  totally  lost  sight  of  at  the  trial ;  nay,  doctrines  entirely  inconsistent 
with  it  were  laid  down,  and  I  say  that  unless  your  lordships  are  to  make  law  instead 
of  interpreting  it,  unless  you  are  to  deviate  from  the  plain  language  of  this  statute  and 
the  natural  meaning  of  its  words  for  the  sake  of  destroying  its  effect,  for  the  sake  of 
preventing  it  from  checking  and  suppressing  the  mischief,  you  must  say  that  any  spe- 
cies of  furnishing,  any  species  of  equipment,  any  species  of  fitting  out,  with  or  without 
arms,  provided  it  be  done  with  this  intent,  which  I  agree  must  be  a  fixed  intent  of  a 
person  capable  of  having  the  intent  and  assisting  in  that  intent  formed  within  this 
country,  if  you  have  that  intent  proved,  (and  you  have  evidence  to  prove  it  here,)  this 
is  a  case  which  the  statute  strikes  at,  and  you  may  as  well  drop  the  whole  act  out  of 
the  statute-book  if  it  does  not. 

Mr.  Baron  Bbamwell.  Just  let  me  tell  you  a  difficulty  which  has  occurred  to  me 
with  reference  to  this  act  of  Parliament — not  at  the  present  moment,  of  course.  The 
words  are,  "  equip,  furnish,  fit  out,  or  arm  with  intent  that  such  vessel  shall  be 
employed  as  a  transport  or  store-ship,  or  with  intent  to  cruise  or  commit  hostilities. 
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The  equipping  therefore  must  be  either  as  a  transport  or  store-ship,  or  with  the  intent 
to  cruise  or  commit  hostilities.  So  also  must  be  the  furnishing,  fitting  out,  or  arming. 
It  may  be  said  that  in  this  case  there  was  no  reasonable  evidence  upon  whicli  the  jury 
could  find  that  this  vessel  was  equipped  as  a  transport  or  store-ship,  therefore  you  may 
leave  those  words  out.  Then  it  may  be  said  that  there  was  no  equipment  of  her  of 
such  a  kind  that  she  could  cruise  or  commit  hostilities,  and  that  therefore  that  part  of 
the  intent  fails  to  he  made  out.  Now  I  understand  that  to  be  a  difficulty  which  has 
been  felt  in  the  construction  of  this  act  of  Parliament,  and  I  throw  it  out  for  your  con- 
sideration if  it  has  escaped  you. 

Mr.  Attoeney  Gbnbeal.  I  am  very  much  obliged  to  your  lordship.  It  has  not 
escaped  me ;  but  my  answer  is  this,  that  the  act  is  intended  to  prevent  and  not  to  pun- 
ish ;  steps  which  are  being  taken  to  that  end  are  steps  which,  if  taken  with  that  intent, 
are  as  much  against  the  act  as  the  completion  of  those  steps  would  be.  It  is  perfectly 
plain  that  the  ship  was  meant  to  be  completed  in  some  way  or  other :  she  was  in  course 
of  equipping;  she  was  in  course  of  furnishing ;  she  was  in  course  of  fitting  out,  and  if 
the  evidence  was  such  as  to  show  that  her  object  and  purpose  was  to  be  employed  as  a 
war  ship,  it  is  clear  that  she  would  be  completed  for  that  purpose,  and  that  any  equip- 
ments not  yet  given  which  were  necessary  for  that  purpose  would  be  added  at  one  time 
or  another,  the  whole  being  in  pursuance  and  in  completion  of  one  and  the  same  intent ; 
and  an  authority  in  the  United  States,  to  which  I  shall  have  occasion  to  refer,  at  all 
events  has  distinctly  laid  it  down  that  it  is  not  at  all  necessary  that  the  entire  equip- 
ment, without  which  the  ship  cannot  he  effectually  employpd  upon  this  service,  should 
be  made  in  this  country,  provided  that  any  part  is  made  here. 

Mr.  Baron  Channeix.  Do  you  say  that  the  statute  points  to  something  incomplete? 

Mr.  Attobnby  General.  The  words  "attempt  or  endeavor"  plainly  point  to  some- 
thing wich  is  incomplete. 

Lord  Chief  Baron.  Suppose  the  case  of  the  building  of  a  mere  hull  with  the  inten- 
tion that  it  should  be  towed  away  across  the  Atlantic  by  a  tug,  and  suppose  that  there 
was  some  confederate  port  open,  which  there  is  not,  that  hull  being  incapable  in  that 
state  of  being  used  for  any  purpose  whether  of  merchandise  or  war,  do  you  mean  to 
say  that  that  would  be  illegal  ? 

Mr.  AiTOENEY  General.  That  would  raise  an  entirely  different  question. 

Lord  Chief  Bahon.  Would  it  be  illegal  ? 

Mr.  Attokney  General.  I  will  assume  for  a  moment  that  it  is  not  illegal. 

Lord  Chief  Baron.  I  am  bound  to  say  that  if  it  be  illegal  you  would  bo  entitled  to 
your  rule  at  once,  because  no  doubt  I  meant  to  lay  down  distinctly  that  the  mere  hull 
of  a  vessel,  in  no  condition  fit  for  any  use  whatever,  might  he  made  and  sold  at  Liver- 
pool to  anybody.    . 

Mr.  Attorney  General.  My  case  does  not  in  the  least  degree  require  that  I  should 
argue  the  case  imagined  by  your  lordship,  which  is  obviously  not  one  which  is  very 
probable  and  jpractical,  would  be  brought  wilhin  the  words,  "  equip,  furnish,  fit  out, 
or  arm." 

Lord  Chief  Baron.  The  court  will  adjourn  for  a  short  time. 
J   [After  an  interval,] 

Lord  Chief  Baron.  Mr.  Attorney  General,  we  have  avaUed  ourselves  of  the  oppor- 
tunity of  the  court  adjourning  for  a  short  time  to  consider  the  matters  which  you  have 
brought  before  us ;  and  without  in  the  least  saying  what  the  opinion  of  any  member  of 
the  court  is  as  to  the  ultimate  fate  of  the  rule,  I  certainly,  for  one,  and  I  believe  all  my 
brothers  are  of  the  same  opinion,  think  that  what  you  have  stated  is  unquestionably 
matter  fit  to  be  discussed.  If,  therefore,  you  are  content  now  to  take  a  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside  as  being  contrary  to  the  evidence,  or  as 
not  being  warranted  by  the  evidence,  being  contrary  to  the  weight  of  it,  and  on  the 
ground  of  misdirection  on  the  part  of  myself  at  the  trial,  or  on  the  ground  that  though 
there  might  be  no  positive  misdirection,  there  might  be  such  a  want  of  information  fur- 
nished to  the  jury  as  not  to  enable  them  fairly  to  discharge  their  duty — if  you  are  con- 
tented to  take  a  rule  upon  those  two  grounds,  dividing  the  second  into  either  positive 
misdirection  or  imperfect  direction,  you  may  take  a  rule  to  show  cause  at  once. 

Mr.  Attorney  General.  I  thank  your  lordship;  that  is  what  I  have  been  asking 
your  lordships  for,  and  of  course,  being  told  that  I  may  have  it,  I  have  no  more  to  say. 

Lord  Chief  Baron.  Very  well ;  take  a  rule  to  show  cause. 

Mr.  Attorney  General.  My  lords,  my  learned  friends  remind  me  that  it  will  be  neces- 
sary in  drawing  up  the  rule  to  state  the  grounds  of  the  rule. 

Lord  Chief  Baron.  I  hope  that  I  am  not  wrong  in  this.  I  believe  that  you  may 
take  the  rule  precisely  in  the  terms  which  I  have  announced.  If  you  like  to  put  it 
more  shortly  as  misdirection  or  imperfect  direction,  you  can  do  it. 

Mr.  Attorney  General.  That  is  very  satisfactory  to  me,  my  lord. 

Mr.  Baron  Channbll.  We  understand  that  that  will  include  the  incomplete  infor- 
mation. 

Lord  Chief  Baron.  Perhaps  you  had  better  take  it  in  the  language  in  which  I 
pronounced  it  when  I  addressed  you  just  now. 
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Mr.  Baeon  Pigott.  Misdirection  enables  the  court  to  mold  tlie  meaning  of  that 
word  by-and-by ;  misdirection  is  understood,  but  non-direction  is  not  recognized  as  a 
ground  for  a  rule. 

Mr.  Attokney  General.  If  that  is  so  technically,  of  course  we  are  quite  satisfied  to 
abide  by  the  proper  form. 

Mr.  Bakost  Bramweix.  There  can  be  no  doubt  that  it  must  be  stated  wherein  the 
misdirection  consists;  but  surely  there  will  be  no  difficulty  about  it :  Mr.  Jones  will 
attend  to  that. 

Mr.  Jones.  It  is  only  with  reference  to  the  terms  of  the  rule  of  court  upon  the  sub- 
ject.   If  we  go  into  the  court  of  error  they  will  say,  "  You  ought  to  have  specified  it." 

Mr.  Baron  Bramweii.  If  there  should  be  any  difficulty,  I  daresay  that  myself,  or 
one  of  my  learned  brothers,  will  settle  it. 

Lord  Chxef  Baron.  I  may  state  to  you,  Mr.  Attorney  General,  that  I  imagined  that 
I  had  taken  pains,  and  I  hoped  that  I  had  IMd  down  the  law  as  I  understood  it  to  be 
laid  down  by  the  highest  possible  authority,  at  least  now,  in  what  is  called  "another 
place;"  some  people  call  it  "another  place." 

Mr.  Attorney  Genbrai.  Your  lordship  may  be  aware  that  any  authority  to  which 
your  lordship  may  be  referring,  is  incapable  of  defending  himself  here  as  to  what  he 
has  said  in  another  place,  or  vindicating  that  from  misinterpretation. 

Lord  Chief  Baron.  I  thought  that  I  was  remarkably  safe  in  taking  that  course. 
After  all  1  may  have  been  wrong.  i 

Mr.  Attorney  General.  If  I  can  divine  the  sentiments  of  any  person  to  whom  your 
lordship  may  be  alluding,  I  may  take  the  liberty  of  saying,  that  I  understand  that  per- 
son to  have  vindicated  the  conduct  of  his  own  government  in  that  other  place ;  and  at 
the  same  time  to  have  said,  that  in  his  judgment,  although  it  may  not  be  infallible,  the 
Alabama  had  oifended  against  the  law  of  the  land. 

[After  a  short  interval,] 

Mr.  Attorney  General.  My  lords,  I  have  received  from  the  officer  of  the  court  an 
intimation  which  I  am  afraid  makes  it  necessary  for  me  to  refer  again  to  a  subject 
which  I  thought  had  been  disposed  of.  I  am  informed  that  the  grounds  of  misdirection 
must  be  stated  on  the  brief.  , 

Mr.  Baron  Bramwell.  Yes. 

Mr.  Attorney  General.  I  am  quite  content  to  state  those  which  we  conceive  to  be 
the  grounds  of  misdirection,  if  that  is  meant. 

Mr.  Baron  Channell.  The  technical  mode  of  drawing  up  the  rule  would  be,  that 
there  was  misdirection  in  this,  then  mentioning  what  you  suppose  to  have  been  the 
misdirection ;  and  if  the  court  has  granted  you  the  rule  on  the  ground  of  incomplete 
or  imperfect  direction,  then  to  state  the  grounds  of  that  incomplete  and  imperfect 
direction. 

Mr.  Attorney  General.  We  shall  be  at  liberty  to  state  that  in  our  own  way  ? 

Mr.  Baron  Channell.  Yes. 

Lord  Chief  Baron.  Mr.  Attorney  General,  the  terms  of  the  rule,  of  course,  should 
be  submitted  to  the  court  before  the  rule  is  granted.  There  will  be  no  difficulty 
about  that.  I  have  no  doubt  that  Mr.  Jones  will  so  frame  it  that  either  the  court  will 
assent  to  it,  or  he  will  assent  to  what  the  court  suggests  as  the  mode. 

Mr.  Baron  Bramwell.  Of  course,  Mr.  Attorney  General,  as  I  understand,  we  cannot 
possibly  allow  a  rule  to  be  drawn  up  saying  that  the  chief  baron  misdirected  in  this, 
when  he  says  that  he  gave  no  such  direction ;.  of  course  we  cannot  do  that. 

Mr.  Solicitor  General.  There  is  the  difficulty. 

Mr.  Attorney  General.  What  I  had  proposed  was  to  have  extracted  verbatim  from 
the  short-hand  writer's  notes  certain  passages  to  which  we  should  object,  which  proba- 
bly would  not  be  excepted  to.  I  have  made  a  division  into  six  heads  of  the  language 
as  it  stands  on  the  short-hand  writer's  notes ;  and  I  should  have  been  disposed  to  have 
placed  every  one  of  them  upon  the  rule. 

Lord  Chief  Bakon.  I  will  see  Mr.  Jones  upon  the  subject  if  necessary. 

Mr.  Baron  Chastnell.  There  will  be  no  difficulty  about  it. 

Mr.  Solicitor  General.  Irather  understood  from  your  lordships,  iflmay  be  allowed 
to  say  so,  that  in  this  particular  case  you  would  allow  the  rule  of  practice  to  be  some- 
what modified  by  a  more  general  statement  than  usual. 

Lord  Chief  Baron.  We  will  see  whether  that  can  be  done. 

Mr.  Solicitor  General.  Very  well,  my  lord;  we  will  try  what  we  can  do. 

Lord  Chief  Baron.  It  should  be  observed,  and  it  may  be  quite  right  that  I  should 
state  it  in  public,  that  when  the  attorney  general  presented  to  me  the  paper  I  made 
the  instant  objection  to  it  which  I  have  made  all  along. 

Mr.  Attorney  General.  Yes,  my  lord,  we  are  quite  aware  of  that. 

Lord  Chief  Bakon.  I  said  "  I  certainly  did  not  mean  this,  and  I  do  not  believe  that 
I  have  done  it,"  and  if  the  objection  had  been  taken,  as  I  must  say  I  think  it  ought  to 
have  been,  a  little  earlier,  and  if  an  intimation  had  been  given  to  me  I  should  have 
corrected  it  at  once,  and  have  said  "  Gentlemen  of  the  jury,  it  is  supposed  that  I  have 
said  so  and  so ;  I  mean  nothing  of  the  kind.    On  my  own  behalf  I  must  say  that  the 

12  A  0— VOL.  V 


178  CLAIMS    AGAINST   GEE  AT   BRITAIN. 

learned  attorney  general  now  remembers  that  the  moment  the  paper  was  put  into  my 
hands  I  said,  '  5Ir.  Attorney  General,  that  is  not  mine.' "  At  present  we  need  only  say 
this — I  repeat  that  if  Mr.  Jones  will  communicate  with  me  upon  the  subject  I  have  ]io 
doubt  that  we  shall  be  able  to  put  upon  the  rule  everything  which  you  wish  to  put 
upon  it. 

Mr.  Attorney  General.  I  should  think  so ;  I  should  wish  to  do  it,  with  your  lordship's 
permission,  by  taking  the  very  terms  of  the  short-hand  writer's  notes,  including  the 
final  passage  to  which  your  lordship  has  referred,  and  then  it  would  open  to  us  the 
alternative  view  which  your  lordship  has  mentioned,  namely,  that  even  if  the  direction 
properly  interpreted  should  be  considered  to  be  right,  still  it  might  iiossibly  have  the 
effect  of  misleading  the  jury. 

The  court  then  made  the  following  rule: 

In  the  Exchequer,  Thursday  the  5th  day  of  November,  1863,  between  her  Majesty's  attorney 
general,  informant,  and  Hermann  James  Sillem  and  others,  claiming  the  Alexandra, 
defendants. 

BY  INFORMATION  OF  SEIZURE. 

Upon  the  motion  of  Sir  Roundell  Palmer,  knight,  her  Majesty's  attorney  general,  it 
is  ordered  by  the  court  that  the  said  defendants  do  within  a  week  after  service  of  this 
rule,  or  a  copy  thereof,  show  cause  to  this  court  why  the  verdict  found  for  the  defend- 
ants upon  the  trial  of  this  cause  before  the  right  honorable  the  lord  chief  baron  of 
this  court,  at  the  sittings  in  Middlesex  after  Trinity  term  last,  should  not  be  set  aside, 
and  a  new  trial  of  this  cause  had,  ou  the  ground — 1st,  that  the  verdict  was  against  the 
evidence ;  Sd,  that  the  verdict  was  against  the  weight  of  evidence ;  ;Sd,  that  the  learned 
lord  chief  baron  did  not  sufflciently  explain  to  the  jury  the  construction  and  effect  of 
the  foreign  enlistment  act;  4th,  that  the  learned  lord  chief  baron  did  not  leave  to  the 
jury  the  question  whether  the  ship  Alexandra  was  or  was  not  intended  to  be  employed 
in  the  service  of  the  Confederate  States  to  cruise  or  commit  hostilities  against  the 
United  States ;  5th,  that  the  learned  lord  chief  baron  did  not  leave  to  the  jury  the 
question  whether  there  was  any  attempt  or  endeavor  to  equip,  &c.;  6th,  that  the 
learned  lord  chief  baron.did  not  leave  to  the  jury  the  question  whether  there  was 
knowingly  any  aiding,  assisting,  and  being  concerned  in  the  equipping,  &c.;  and  7th, 
that  the  learned  lord  chief  baron  misdirected  the  jury  as  to  the  construction  and 
effect  of  the  seventh  section  of  the  foreign  enlistment  act. 

W.  H.  WALTON,  Q.  E. 

Tuesday,  November  10,  1863. 
Application  to  the  cowt  to  fix  a  day  to  move  to  make  rule  for  new  trial  herein  absolute. 

Mr.  Solicitor  General.  Would  your  lordships  allow  me  to  ask  you  if  it  would  be 
convenient  that  the  case  of  the  Alexandra  should  be  taken  upon  this  day  week,  that 
is  to  say  next  Tuesday.  I  have  been  requested  by  the  attorney  general  to  put  that 
question  to  the  court. 

Lord  Chief  Baron.  Of  course  the  rule  has  been  served. 

Mr.  Solicitor  General.  Yes,  my  lord. 

Lord  Chief  Baron.  My  impression  is  that  the  earliest  possible  day  is  that  which 
the  court  would  make  convenient  for  the  purpose  of  hearing  that  argument.  I  need 
not  remind  you,  Mr.  Solicitor  General,  that  althooigh  we  are  happy  on  any  occasion  to 
receive  the  courtesy  of  the  law  officers  of  the  Crown  in  inquiring  whether  a  day  will 
be  convenient  to  the  court  or  not,  still  we  are  in  some  measure  bound  to  take  the  day 
which  is  mentioned  by  the  law  officers. 

Mr.  Solicitor  General.  Yes,  my  lord ;  at  the  same  time  I  was  requested  to  put  it 
to  your  lordships  whether  nest  Tuesday  would  be  a  suitable  day. 

Lord  Chief  Baron.  This  day  week  ? 

Mr.  Solicitor  General.  This  day  week. 

Lord  Chief  Baron.  Certainly. 

Mr.  Baron  Bbamwell.  Had  we  not  better  consider  this,  that  Wednesday  is  a  special 
paper  day;  but  I  should  think  that  when  the  argument  was  once  begun  we  had  better 
go  on  with  it,  had  we  not  ? 

Mr.  Solicitor  General.  I  should  think  so,  my  lord. 

Lord  Chief  Baron.  From  day  to  day  ? 

Mr.  Solicitor  General.  From  day  to  day.  I  should  think  that  that  would  be 
the  better  course. 

Mr.  Baron  Bramwell.  I  think  that  it  had  better  be  understood  by  the  bar,  and  be 
known  that  we  shall  not  take  the  special  paper  on  the  Wednesday. 

Mr.  Solicitor  General.  It  will  be  understood  that  the  Alexandra  case  goes  on  from 
day  to  day  ? 

Mr.  Baron  Bramwell.  Yes ;  if  it  lasts  over  a  day. 
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Lord  Chief  Bauon.  May  I  ast,  Mr.  Solicitor  General,  as  you  have  mentioned  the 
matter,  whether  there  was  a  short-hand  writer  at  the  trial,  hoth  for  the  Crown  and  for 
the  defendants  ? 

Mr.  Solicitor  Gbnbeal.  I  believe  there  was,  my  lord.    I  was  not  then  in  thu  case. 

Lord  Chief  Baron.  I  am  aware  of  that. 

Mr.  Solicitor  General.  I  think  so. 

Lord  Chief  Baron.  There  is  no  douht  that  there  was  a  short-hand  writer's  note. 

Mr.  Solicitor  General.  No  douht,  my  lord. 

Lord  Chief  Baron.  I  think  it  right  really  to  mention,  with  respect  to  myself,  as 
we  see  mistakes  made  upon  the  matter,  that  there  is  no  douht  there  was  a  short-hand 
writer's  note — that  there  is  no  doubt  about  ? 

Mr.  Solicitor  General.  No  doubt  whatever. 

Lord  Chief  Baron.  Agreed  upon  by  both  parties. 

Mr.  Solicitor  General.  I  believe  so. 

Lord  Chief  Baron.  And  never  objected  by  me  at  all ;  on  the  contrary,  accepted  as 
the  faithful  record  of  all  that  passed. 

Mr.  Solicitor  General.  Yes,  my  lord. 

Lord  Chief  Baron.  And  I  wish  to  state  publicly  here  that  I  objected  to  the  bill  of 
exceptions  in  the  first  instance,  and  on  the  ground  upon  which  I  have  continued  to 
object  to  it. 

Mr.  Solicitor  General.  Yes,  my  lord. 

Lord  Chief  Baron.  I  did  so  before  the  jury  had  left  the  box,  instantly,  the  moment 
it  was  put  into  my  hands,  and  my  reason  tor  not  immediately  arguing  it  or  pointing  it 
out  was  this,  that  there  being  a  short-haud  writer's  note,  I  said:  "Every  word  wmch 
has  passed  has  been  taken  down,  there  can  be  no  doubt  as  to  every  syllable  which  has 
been  uttered  in  court,  and  therefore  no  mistake  can  be  made  upon  the  facts,  they  are 
aU  agreed  upon,  therefore  there  is  no  occasion  to  argue  the  matter  now.  You  have 
tendered  a  bill  of  exceptions,  but  if  you  wish  to  alter  it  conformably  to  a  more  correct 
view  of  the  facts,  you  can  do  so."  That  was  the  substance  of  it.  It  is  very  true  that 
I  said  "I  will  accept  any  bill  of  exceptions  ;"  but  of  course  that  must  mean,  "I  will 
accept  any  bill  of  exceptions  which  is  warranted  by  the  record  of  the  evidence." 

Mr.  Solicitor  General.  Of  course,  my  lord. 

Lord  Chief  Baron.  I  wish  that  really  to  be  distinctly  and  publicly  understood  and 
known. 

Mr.  Solicitor  General.  Quite  so,  my  lord.  Of  course  there  is  uo  misunderstanding 
about  this,  that  now  the  rule  is  substituted  for  the  bill  of  exceptions. 

Lord  Chief  Baron.  And  I  have  no  doubt,  Mr.  Solicitor  General,  that  you  will  agree 
with  me  that  there  being  clearly  a  right  of  appeal,  the  proceeding  by  this  motion  is 
far  more  beneficial  to  the  Crown  than  going  on  the  bill  of  exceptions  alone, 

Mr.  Solicitor  General.  If  I  might  give  an  opinion,  I  should  say  far  more  so,  my 
lord. 

Mr.  Baron  Bramwell.  No  doubt. 

Lord  Chief  Baron.  Unfortunately  the  attorney  general  became  ill,  and  my  com- 
munication with  him  ceased,  but  I  was  about  to  suggest  the  propriety  of  bringing  the 
whole  matter  before  the  court,  by  motion,  instead  of  going  on  with  the  bill  of  excep- 
tions. 

Mr.  Solicitor  General.  Your  lordship  did  make  some  suggestion  of  the  kind,  I 
think. 

Lord  Chief  Baron.  Yes,  I  believe  I  did. 

Mr.  Solicitor  General.  Your  lordship  did. 

Lord  Chief  Baron.  My  memory  upon  the  subject  was  appealed  to.  There  is  nothing 
of  the  sort.  The  record  of  the  facts  was  agreed  upon  between  us,  and  there  is  no  doubt 
whatever  that  the  facts  were  unchangeable,  and  have  never  been  changed  from  that 
moment  to  this. 


In  the  Court  of  Exchequer  at  "Westminster— Michaelmas  Term,  27th  Victoria. 

Before  the  lord  chief  baron,  Mr.  Baron  Bramwell,  Mr.  Baron  Channell,  and  Mr.  Baron 

Pigott. 

The  Attorney  General  v.  Sillbm  and  Others,  claiming  the  vessel  Alexandra. 
Argument  on  motion  to  make  rule  nisi  for  new  trial  absolute. 

First  Day,  Tuesday,  November  17, 1863. 
The  LoKD  Chief  Baron.  Mr.  Attorney  General,  have  you  anything  to  move  ? 
Mr.  Attorney  General.  My  lord,  in  the  case  of  the  Attorney  General  vs.  Sillem,  I 
believe  that  in  point  of  form  I  ought  to  move  to  make  the  rule  absolute. 
The  Lord  Chief  Bakon.  That  you  ought  to  do. 
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Mr.  Attorney  Gbnbeai..  I  make  that  motion. 

LoED  Chief  Baron.  Sir  Hugh  Cairns  shows  cause. 

Mr.  Ati'ornby  General.  Yes,  my  lord. 

Sir  Hugh  Caiens.  My  lords,  before  I  proceed  to  address  your  lordships,  I  may  per- 
haps be  permitted  to  ask  whether  it  is  proposed  by  your  lordships  that  the  notes  of 
the  evidence  should  be  read  before  the  argument  proceeds. 

Lord  Chief  Baron.  If  you  think  that  desirable,  of  course  I  ■will  read  the  notes. 

Sir  Hugh  Caikns.  No,  my  lord,  I  cannot  at  all  say  that  it  would  be  what  we  should 
ask,  because  it  will  be  my  duty,  in  the  course  of  the  observations  which  I  have  to  offer, 
to  comment  upon  parts  of  the  evidence,  and  it  might  perhaps  lead  to  my  reading  what 
your  lordships  had  already  heard. 

Lord  Chief  Baeon.  There  is  a  published  copy  of  what  took  place  at  the  trial,  which, 
generally  speaking,  is  correct  enough ;  there  are  some  verbal  inaccuracies  in  it,  one  of 
which  I  shall  have  occasion  to  point  out,  probably,  in  the  course  of  the  argument. 
But  the  learned  attorney  general  the  other  day,  in  moving  for  the  rule,  went  over  a 
very  great  part  of  the  evidence.  The  court,  I  believe,  is  already  in  possession  of  the 
case  as  much  as  if  it  heard  the  evidence.  If  I  recollect  rightly,  the  evidence  occupied 
the  greater  part  of  two  days,  and  unless  you  think  it  necessary  that  it  should  be  read 
by  the  bench,  that  is  to  say,  by  myself,  who  presided  at  the  trial,  I  own  that  I  do  not 
think  that  it  is  necessary  for  the  argument. 

Sir  Hugh  Cairns.  My  lord,  I  am  quite  in  your  lordship's  hands ;  I  do  not  at  all  sug- 
gest that  it  should  be  done. 

Lord  Chief  Baron.  No,  I  should  say  that  we  are  rather  in  your  hands ;  if  you  desire 
it  to  be  read  it  shall  be  read. 

SiE  Hugh  Cairns.  If  your  lordship  puts  it  in  that  way,  I  should  say  that  it  would 
be  more  convenient  that  it  should  not  be  read;  but,  of  course,  if  any  question  should 
arise  as  to  the  published  report  to  which  your  lordship  has  referred,  we  shall  be  cor- 
rected by  any  notes  which  your  lordship  may  have  upon  the  point. 

Lord  Chdsf  Baron.  Mr.  Attorney  General,  you  do  not  require  the  notes  to  be  read? 

Mr.  Attorney  General.  No,  my  lord. 

Lord  Chief  Baron.  Have  you  any  note  of  the  motion? 

Mr.  Attorney  General.  You  lordship  means  of  the  motion  which  I  had  the  honor 
to  make  ? 

Lord  Chief  Baron.  Yes. 

SiE  Hugh  Cairns.  We  have  a  short-hand  writer's  note  of  what  took  place  on  the 
occasion  of  the  motion  being  made. 

Mr.  Attorney  General.  My  lord,  we  have  in  print  an  uncorrected  and  not  very 
accurately  printed  document  from  the  short-hand  note.  I  have  no  doubt  your  lord- 
ships would  readily  see  the  inaccuracies  wherever  they  were  material. 

SuR  Hugh  Cairns.  My  lords,  I  have  the  honor  of  attending  your  lordships  in  this 
case  on  behalf  of  the  defendants,  for  the  purpose  of  showing  cause  against  a  rule  which 
has  been  obtained  by  the  attorney  general  for  a  new  trial,  upon  grounds  which  have 
been  divided  into  seven  different  heads.  My  lords,  as  to  some  of  those  grounds  one 
can  have  no  doubt,  simply  looking  at  them,  as  to  what  the  meaning  of  tnem  is,  and 
what  is  the  argument  proposed  to  be  adduced  in  support  of  them.  For  example,  I  find 
that  the  first  and  second  grounds  upon  which  the  rule  has  been  obtained  are  these  : 
"  First,  that  the  verdict  was  against  the  evidence ;  secondly,  that  the  verdict  was 
against  the  weight  of  evidence."  Those  are  expressions  which  of  course  we  aU  under- 
stand and  are  prepared  to  meet.  Then  I  find  that  the  fourth  ground  is,  because  "the 
learned  lord  chief  baron  did  not  leave  to  the  jury  the  question  whether  the  ship 
Alexandra  was  or  was  not  intended  to  be  employed  in  the  service  of  the  Confederate 
States,  to  cruize  or  commit  hostilities  against  the  United  States."  Thai,  again,  my 
lords,  is  a  ground  which  definitely  states  what  the  objection  is,  and  which  can  be  met 
accordingly.  So,  also,  with  regard  to  the  fifth  and  the  sixth  grounds,  which  assert 
"  that  the  learned  lord  chief  baron  did  not  leave  to  the  jury  the  question  whether 
there  was  any  attempt  or  endeavor  to  equip,"  and  "  that  the  learned  lord  chief  baron 
did  not  leave  to  the  jury  the  question  whether  there  was  knowingly  any  aiding,  as- 
sisting, and  being  concerned  in  the  equipping."  My  lords,  all  those  grounds  are  defi- 
nite. But  then  there  remain  two  further  grounds,  which  are  numbered  the  third  and 
the  seventh,  the  third  being  "  that  the  learned  lord  chief  baron  did  not  sufficiently 
explain  to  the  jury  the  construction  and  effect  of  the  foreign  enlistment  act,"  and  the 
seventh  being  "  that  the  learned  lord  chief  baron  misdirected  the  jury  as  to  the  con- 
struction and  effect  of  the  seventh  section  of  the  foreign  enlistment  act."  My  lords,  I 
cannot  avoid  saying  at  the  outset  that  those  are  grounds  which,  as  I  fitnd  them  in  the 
rule,  I  am  bound  to  suppose  are  in  accordance  with  the  practice  of  the  court;  but  at 
the  same  time  they  impose  on  those  who,  like  myself,  have  cast  upon  them  the  duty  of 
showing  cause  against  a  rule  of  this  sort,  a  task  which  it  is  very  difficult  to  discharge, 
because  they  inform  us  that  after  I  have  been  heard,  and  my  learned  friends  who  appear 
with  me  have  been  heard,  we  are  then  to  expect  an  argument  of  the  grounds  and  of 
the  nature  of  which  we  are  not  in  any  way  forewarned.    We  are  told  that  your  lord- 
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sliips  are  to  be  asked  to  conclude  that  tlie  learned  lord  chief  baron,  in  some  way 
which  is  not  specified,  misdirected  the  jury,  or  did  not  direct  the  jury ;  but  the  grounds 
upon  which  that  is  to  be  contended  for  we  are  not  told,  and  we  cannot  meet.  I  do  not 
desire  to  overstate  the  difBoulty  at  all ;  I  admit  that  we  have  had  some  kind  of  inti- 
mation by  a  few  sentences  which  fell  from  the  learned  attorney  general  in  moving  for 
the  rule,  but  beyond  those  we  have  had  no  definite  statement  as  to  what  the  argument 
of  the  Crown  is  to  be. 

Nt)w  your  lordships  will  perhaps  remember  that  the  ship  in  question,  the  Alexandra, 
was  seized  on  a  particular  date  in  this  year,  the  5th  of  April,  and  that  she  was  seized 
in  a  public  dock  in  Liverpool,  the  Toxteth  dock.  It  would  be  proper  at  the  outset 
that  I  should  ask  your  lordships  for  a  moment  to  look  at  the  allegations  in  the  infor- 
mation and  in  the  plea  which  constitute  the  issue  between  the  parties ;  and,  my  lords, 
in  this  case,  as  indeed  in  aU  the  argument  which  I  have  to  submit,  I  will  take  leave  to 
refer  your  lordships  to  a  book,  with  which  I  believe  the  bench  is  furnished,  a  book 
which  is  printed  by  the  Queen's  printers,  what  is  called  the  larger  of  two  books  which 
have  been  referred  to,  and  which  very  conveniently  comprises  not  merely  tlie  short- 
hand writer's  note  of  the  trial,  subject  to  whatever  observation  may  be  made  as  to  in- 
accuracies, but  also  a  print  both  of  the  English  and  of  the  American  foreign  enlistment 
act,  and  of  the  information,  and  of  certain  other  matters  which  are  very  material  to  be 
considered.  My  lords,  in  that  book,  if  your  lordships  are  in  possession  of  copies  of  it, 
you  wiU  find  in  the  first  page*  of  the  appendix  the  information  in  this  case ;  and  for  the 
purpose  of  pointing  out  the  issue,  it  will  be  sufficient  that  I  should  refer  your  lordships 
to  the  first  count  alone  of  the  information.  I  hope  that  your  lordships  have  copies. 
Mr.  Baeon  Bramwell.  I  have  not  got  it. 
[A  copy  was  handed  to  Mr.  Baron  Bramwell.] 

SiE  Hugh  Cairns.  My  lords,  the  information  is  set  out  sufficiently  in  the  first  page 
of  the  appendix,  and  the  first  count  is  this  :  "For  that  certain  persons,"  and  then  a 
number  of  names  are  given  which  I  pass  over  for  the  present,  "  and  divers  and  very 
many  other  persons,  whose  names  are  to  the  said  attorney  general  at  present  un- 
known, heretofore  and  before  the  making  of  the  said  seizure,  and  after  the  third  day 
of  July,  in  the  year  of  our  Lord  1819,  and  before  the  25th  day  of  May,  in  the  year  of 
our  Lord  1863,  to  wit,  on  the  5th  day  of  AprU,  in  the  year  of  our  Lord  1863,  within  a 
certain  part  of  the  United  Kingdom,"  which  is  mentioned,  "  without  any  leave  or 
license  of  her  Majesty  for  that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or 
vessel,  with  intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  the  ser- 
vice of  certain  foreign  states,  styling  themselves  the  Confederate  States  of  America,  with 
intent  to  cruise  and  commit  hostilities  against  a  certain  foreign  state,"  namely,  "  the 
republic  of  the  United  States."  I  need  not  read  it  more  at  length.  Now,  my  lords, 
that  may  be  taken  as  a  sample  of  the  counts ;  the  alteration  in  the  other  counts  may 
afterward  be  referred  to.  Your  lordships  will  find  the  plea  at  page  9 ;  it  is  the  plea 
of  the  firm  which  is  called  the  firm  of  Fawcett,  Preston  and  Company ;  the  names  of 
the  individual  partners  are  given.  "And  hereupon  Hermann  James  Sillem"  and 
others,  "  who  claim  the  property  of  the  said  ship  or  vessel  called  the  Alexandra,  and 
the  furniture,  tacide,  and  apparel  belonging  to  and  on  board  the  said  ship  or  vessel  to 
belong  to  them,  by  Edward  Lee  Eowcliffe,  their  attorney,  appear  here  in  court,  and  for 
plea  to  the  said  information  say,  that  the  said  ship  or  vessel,  furniture,  tackle,  and  ap- 
parel, did  not,  nor  did  any  or  either  of  them,  or  any  part  thereof,  become,  nor  are,  nor 
is  the  same,  or  any  or  either  of  them,  or  any  part  thereof,  forfeited  for  the  several  sup- 
posed causes  in  the  said  information  mentioned,  or  for  any  or  either  of  them,  in  manner 
and  form  as  by  the  said  information  is  charged."  The  issue,  therefore,  between  the 
parties  is,  whether  the  ship,  the  Alexandra,  w^as,  under  the  act  of  ParUament,  forfeited 
for  all  or  for  any  of  the  causes  which  are  mentioned  in  the  information. 

Now,  my  lords,  in  the  argument  which  I  shall  take  leave  to  submit  to  your  lordships, 
the  course  whicH  it  seems  to  me  it  will  be  convenient  to  follow,  and  which  therefore  I 
would  venture  to  indicate  now,  would  be  this,  to  ask  your  lordships'  attention  in  the 
first  place,  altogether  apart  from  the  evideuce  in  this  cause  or  from  the  charge  of  the 
learned  judge  who  tried  the  case,  to  what  I  submit  is  the  proper  construction  of  the 
foreign  enlistment  act  as  we  find  it  upon  the  statute  book ;  then  to  solicit  from  your 
lordships  an  attention  to  the  evidence  which  was  given  in  this  case,  for  the  purpose  of 
dealing  with  the  rule  so  far  as  it  states  that  the  verdict  is  against  evidence,  or  against 
the  weight  of  evidence ;  and  then  in  the  third  place  to  submit  the  view  which  we  take 
of  the  charge  of  the  learned  Lord  Chief  Baron,  and  the  objections  which  we  understand 
are  made  against  that  charge. 

Now  I  will  ask  your  lordships,  in  the  first  instance,  to  look  at  the  foreign  enlistment 
act,  not  at  this  moment  for  the  purpose  of  arguing  upon  construction,  but  for  the  pur- 
pose of  pointing  out  the  general  nature,  in  the  first  instance,  of  the  part  of  that  act 
with  which  we  have  to  deal.  Your  lordships  here  again  will  find  the  act  printed  in  a 
very  convenient  way,  and,  I  believe,  accurately,  though,  of  course,  I  do  not  at  all 
pledge  myself  to  the  accuracy  of  every  word,  but,  so  far  as  I  have  observed,  it  is 
accurately  printed  in  the  appendix  to  the  book  to  which  I  have  already  referred.    Your 

*  See  page  131. 
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lordships  will  find  that  the  act  ooinmenoes  at  page  13*  of  the  appendix.  My  lords,  I 
shall  have  to  refer  to  various  sections  in  it,  but  at  present  your  lordships  will  favor  me 
by  turning  to  the  seventh  section  alone.  There  are  a  great  many  words  in  that  section, 
and  I  am  afraid  it  must  be  said  of  them  that  they  have  contributed  from  their  number 
rather  to  darken  than  to  elucidate  the  meaning;  and  I  fear  that,  in  the  first  place,  I 
must  take  the  liberty  of  reading  the  section,  or  at  all  events  the  first  half  of  it,  for  the 
purpose  of  making  an  observation  upon  it.  "And  be  it  further  enacted,  that  if  any 
person  within  any  part  of  the  United  Kingdom,  or  in  any  part,  of  his  Majesty's  domm- 
ions  beyond  "the  seas,  shall,  without  the  leave  and  license  of  his  Majesty  for  that  pur- 
pose first  had  and  obtained  as  aforesaid,  equip,  furnish,  fit  out,  or  arm,  or  attempt  or 
endeavor  to  equip,  furnish,  fit  out,  or  arm,  or  procure  to  be  equipped,  furnished,  fitted 
out,  or  armed,  or  shall  knowingly  aid,  assist,  or  be  concerned  in  the  equipping,  famish- 
ing, fitting  out,  or  arming  of  any  ship  or  vessel,  with  intent  or  in  order  that  such  ship 
or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince,  state  or  potentate,  or 
of  any  foreign  colony,  province,  or  part  of  any  province  or  people,  or  of  any  person  or 
persons  exercising  or  assuming  to  exercise  any  powers  of  government  in  or  over  any 
foreign  state,  colony,  province,  or  part  of  any  province  or  people,  as  a  transport  or 
storeship,  or  with  intent  to  cruise  or  commit  hostilities  against  any  prince,  state,  or 
potentate,  or  against  the  subjects  or  citizens  of  any  prince,  state,  or  potentate,  or 
against  the  persons  exercising  or  assuming  to  exercise  the  powers  of  government  m 
any  colony,  province,  or  part  of  any  province  or  country,  or  against  the  inhabitants  of 
any  foreign  colony,  province,  or  part  of  any  province  or  country,  with  whom  his 
Majesty  shall  not  then  be  at  war ;  or  shall,  within  the  United  Kingdom,  or  any  of  his 
Majesty's  dominions,  or  in  any  settlement,  colony,  territory,  island,  or  place  belonging 
or  subject  to  his  Majesty,  issue  or  deliver  any  commission  for  any  ship  or  vessel,  to  the 
intent  that  such  ship  or  vessel  shall'be  employed  as  aforesaid,  every  such  person  so  offend- 
ing shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  upon 
any  information  or  indictment,  be  punished  by  fine  and  imprisonment,  or  either  of 
them,  at  the  discretion  of  the  court  in  which  such  offender  shall  be  convicted."  And 
then,  my  lords,  come  provisions  with  regard  to  the  forfeiture  of  the  ship  which  I  lieed 
not  read  at  length. 

My  lords,  I  must  take  leave,  in  the  first  place,  to  observe  upon  this  section,  that  there 
are  on  the  face  of  the  section,  without  any  elaborate  argument,  traces  of  very  great 
want  of  accuracy  and  care  in  the  manner  in  which  the  ideas  in  the  section  are 
expressed.  Now,  there  are  two  examples  of  that,  which  may  be  mentioned,  because 
scarcely  any  dispute  can  arise  upon  them.  The  first  is  this.  Your  lordships  wiU 
observe  that  it  provides  in  the  first  line  "  that  if  any  person  within  any  part  of  the 
United  Kingdom  "  shall  do  so  and  so ;  "  shall  equip,"  &c.  Now,  of  course,  in  point  of 
strict  construction,  it  might  be  said  that  that  indicates  this  idea,  that  the  person  who 
is  spoken  of  here  is  to  be  himself  within  the  kingdom,  though  as  to  the  act  which  he 
is  to  do,  it  might  be  done  either  in  or  out  of  the  kingdom.  Of  course  we  all  agree 
that  that  is  not  the  construction,  and  the  information  in  this  case  proceeds  upon  a  dif- 
ferent construction.  The  information  proceeds  upon  this  construction,  which  no  doubt 
is  the  true  one ;  it  proceeds  as  if  the  act  were  worded  thus :  "  If  any  person  shall 
within  the  United  Kingdom  "  do  so  and  so,  putting  the  word  "  shall,"  as  it  ought  to  be 
put,  before  the  word  "  within."  And  it  is  clear  that  so  utterly  free  from  care  and  cau- 
tion is  the  section,  that  when  you  come  to  the  second  part  of  the  section  the  words  are 
properly  collocated,  thereby  condemning  the  improper  collocation  in  the  earlier  part. 
When  your  lordships  come  to  that  part,  which  is  about  twelve  lines  from  the  bottom, 
and  which  contains  the  second  alternative,  the  words  are  these,  "  or  shall  within  the 
United  Kingdom,  or  any  of  his  Majesty's  dominions,  or  in  any  settlement,"  &c.,  putting 
there  the  word  "shall"  in  its  proper  place,  and  admitting  that  it  was  improperly 
placed  before.  I  will  mention  another  example,  my  lords;  to  show  how  very  careless 
the  section  with  which  we  have  to  deal  is,  and  that  is  this  :  Your  lordships  observe  the 
place  where  the  word  "  transport "  is  spoken  of,  after  the  mention  of  the  employment 
of  the  ship  in  the  service  of  any  foreign  prince  ;  there  we  find  the  words  "  as  a  trans- 
port or  storeship,  or  with  intent  to  cruise  or  commit  hostilities  against  any  prince," 
&c.  The  information  in  this  case  assumes  (and  for  the  present  purpose  I  will  not  con- 
test the  point)  that  you  are  to  read  the  word  "  transport "  in  connection  with  these 
words,  "  against  any  prince,  state,  or  potentate."  Be  it  so.  But  could  any  expression 
be  imagined  so  utterly  careless  or  inaccurate  as  to  talk  of  employing  a  ship  in  the 
service  of  a  belligerent  as  a  transport  or  storeship  against  another  belligerent;  as  if  a 
transport  or  storeship  could  be  properly  spoken  of  as  a  ship  which  would  come  under 
an  expression  of  that  sort,  a  ship  employed  against  another  belligerent? 

My  lords,  I  pass  however  from  those  observations  to  others,  which  are  more  import- 
ant. We  must  deal  with  the  section,  however  carelessly  it  may  be  drawn,  as  we  find 
it,  upon  proper  principles  of  construction. 

My  lords,  the  next  observation  which  I  make  is  this.  Your  lordships  see  at  once 
that  whatever  be  the  offenses  which  are  indicated  by  this  section,  they  are  offenses 
purely  and  simply  of  positive  law.    They  are  not  offenses  which  in  the  remotest 

*  See  page  139. 
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degree  are  mala  in  se,  offenses  against  morality,  or  offenses  as  to  ■whicli  we  can  have 
any  preconceived  idea  as  to  their  character  or  extent.  My  lords,  if  that  is  required  to 
he  proved,  it  is  proved  to  demonstration  from  this  consideration,  that  the  only  offenses 
indicated  in  this  section  are  upon  the  assumption  of  acts  committed  "  without  the 
leave  and  license  of  his  Majesty  for  that  purpose  first  had  and  ohtained."  If  the  Crown 
sanctions  all  or  any  of  these  things,  whatever  they  are  (of  that  I  say  nothing  at  present) 
— if  the  Crown  sanctions  all  or  any  of  these  acts  which  are  spoken  of  in  the  section, 
they  axe  perfectly  lawful,  and  are  not  struck  at  in  any  way  by  the  act  of  Parliament. 
It  is  therefore  obvious  that  it  cannot  be  supposed  that  there  is  anything  in  any  one  of 
the  offenses  mentioned  in  the  section  which  could  in  any  degree  be  branded  with  the 
jcharaoter  of  an  offense  a  priori,  an  offense  against  morality,  an  offense  against  those 
principles  which,  in  the  absence  of  legislation,  would  be  admitted  to  govern  the  con- 
duct of  mankind.  ^ 

My  lords,  I  think  that  that  consideration  will  make  it  necessary  for  us  to  enlarge  a 
little  the  line  of  argument  upon  a  statute  of  this  kind,  and  to  enter  into  an  inquiry, 
which  I  shall  make  as  succinct  as  the  case  seems  to  me  to  demand,  into  the  history  and 
the  policy  of  the  legislation  upon  this  subject.  I  shall  thereby  endeavor  to  place  your 
lordships  and  to  place  all  of  us  in  the  position  of  those  who  approached  the  framing  of 
this  statute ;  and,  with  a  view  of  all  the  circumstances  and  considerations  which  sur- 
rounded them,  I  shall  endeavor  to  ascertain  what  the  meaning  was  of  the  words  which 
they  used  to  express  their  ideas.  Now,  my  lords,  I  will  for  that  purpose  take  a  part  of 
the  act  itself,  namely,  the  preamble.  It  will  not  be  all  the  information  which  we  can 
receive  upon  the  subject,  but  it  will  be  the  commencement  of  the  investigation  into 
the  history  of  the  act.  The  preamble  tells  us  this,  at  page  thirteen  :*  "  Whereas,  the 
enlistment  or  engagement  of  his  Majesty's  subjects  to  serve  in  war  in  foreign  service 
without  his  Majesty's  license,  and  the  fitting  out  and  equipping  and  arming  of  vessels 
by  his  Majesty's  subjects,  without  his  Majesty's  license,  for  warlike  operations  in  or 
against  the  dominions  or  territories  of  any  foreijjn  prince,  state,  potentate,  or  persons 
exercising  or  assuming  to  exercise  the  powers  ot  government  in  or  over  any  foreign 
country,  colony,  province,  or  part  of  any  province,  or  against  the  ships,  goods,  or  mer- 
chandise of  any  foreign  prince,  state,  potentate,  or  persons  as  aforesaid,  or  their  sub- 
jects, may  be  prejudicial  to  and  tend  to  endanger  the  peace  and  welfare  of  this  king- 
dom." We  are  told  that  these  acts  which  are  here  described  "  may  be  prejudicial 
to  and  tend  to  endanger  the  peace  and  welfare  of  this  kingdom,"  and  that  "the  laws 
in  force  are  not  sufficiently  effectual  for  preventing  the  same."  What  therefore  was 
intended  to  be  struck  at  and  to  be  restrained  was  certain  acts  as  to  which  it  was  said 
that  they  might  be  "prejudicial  to  and  tend  to  endanger  the  peace  and  welfare  of  the 
tin^dom,"  and  that  the  laws  in  force  at  that  time  did  not  sufficiently  restrain  them. 

Now,  my  lords,  in  order  to  avoid  as  far  as  possible  controversy  upon  the  point,  I 
will  take  leave  to  repeat  the  view  which  was  presented  to  your  lordships  by  the 
attorney  general  in  moving  for  this  rule  as  his  view  of  the  object  of  the  act  of  Parlia- 
ment. I  wUl  not  admit  it  to  be  the  only  object,  and  of  that  I  shall  have  something  to 
say  afterward,  but  I  will  deal  with  it  as  at  all  events  one  and  a  very  main  object  of 
the  act  of  Parliament.  The  attorney  general  said,  according  to  the  short-hand  writei  s 
note,  in  moving  your  lordships  for  this  riile,  after  repeating  the  preamble,  as  I  have 
done,  of  the  act  of  ParUament,  "  It  is  plain  that  the  object  was  to  preserve  the  neu- 
trality of  this  country,  and  to  enforce  it  against  the  subjects  of  this  country,  m  matters 
in  which  the  neglect  of  it  by  those  subjects,  or  the  violation  of  it  here  by  foreign  bel- 
ligerent governments,  was  thought  calculated  to  lead  to  a  position,  as  regards  foreign 
nations,  which  would  endanger  the  peace  and  welfare  of  the  kingdom.  How  would 
it  endanger  the  peace  and  welfare  of  the  kingdom  ?  Manifestly  by  involving  us  m  war, 
by  making  us  practically  so  far  parties  through  our  subjects  to  belligerent  operations, 
if  we  allowed  this  country  to  be  made  the  base  of  those  operations,  either  for  the 
enlistment  of  men  or  for  the  equipping  of  vessels  of  war,  as  to  make  it  probable  that 
other  countries  would  not  endure  it,  but  resent  it,  and  that  so  we  might  become 
involved  in  war.    That  is  the  mischief  which  the  statute  is  manifestly  intended  to 

protect  us  against."  ,       .  ,    ,    , ,_       •         r  i.\ 

Mv  lords,  there  is  no  difficulty  in  ascertaining,  therefore,  what  the  view  ot  tne 
Crown  is  as  to  the  main  object  of  the  act  of  Parliament.  The  attorney  general  says 
that  in  the  case  of  war  prevailing  between  two  belligerents,  we  ourselves  remaining 
neutral,  we  have  certain  duties  as  a  nation  to  perform  in  an  international  point  ol 
view.  If  those  duties  are  neglected,  one  or  other  of  the  belligeients  may  complain 
of  that  neglect.  If  redress  is  not  given  upon  that  complaint,  we,  the  neutral  nation, 
may  be  involved  in  war  ;  the  beUigerent  which  considers  that  it  has  a  right  to  com- 
plain of  our  conduct  may  make  it  a  casus  lelli  against  us.  Therefore,  says  the  attorney 
general,  it  was  that  the  Crown  came  to  Parliament  and  asked  for  the  sanction  ol  tne 
legislature  to  a  restraint  put  by  the  Crown  upon  those  acts  which,  if  not  restrainea, 
would  he  complained  of  by  the  foreign  belligerent  power,  and  if  not  redressed,  wouM 
become  the  source  and  the  origin  of  war  against  ourselves.  t.  n  i  „„„  +„ 

My  lords,  if  that  is  so,  of  course  that  again  opens  up  a  field  which  we  shaU  nave  to 

*  See  page  139. 
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esamitie,  and  invites  us  to  consider,  and  very  properly  invites  us  to  consider,  what  was 
the  extent  and  ambit  of  international  duty  which  one  or  both  of  the  belligerent 
powers  might  call  upon  us  to  observe,  and  which,  if  not  observed,  might  be  a  cause  of 
complaint  against  us  on  the  part  of  the  belligerent  powers  in  a  war  in  wliich  we  were 
neutral. 

Now,  my  lords,  I  think  that  in  that  way  we  shall  get,  and  get  upon  principles  which 
the  attorney  general  himself  admits,  a  key  to  the  municipal  legislation  upon  the  sub- 
ject ;  and  fortunately,  my  lords,  the  rules  of  international  law  upon  this  point  wiU,  if 
I  mistake  not,  be  found  extremely  simple,  extremely  clear,  and,  if  I  may  take  leave  to 
add,  extremely  sensible. 

My  lords,  there  are  two  rules,  as  I  understand  it,  of  international  law,  as  to  which  I 
may  say  they  are  established  upon  authority  which  cannot  be  doubted,  and  between 
which  the  whole  of  this  inquiry  will  He.  Those,  my  lords,  are  rules  with  regard  to  the 
conduct  in  war  of  the  subjects  of  a  neutral  power.  I  disembarrass  the  case  of  any 
question  as  to  the  duty  of  the  neutral  power  itself  as  a  government ;  that  is  a  different 
thing;  that  stands  upon  much  higher  and  broader  principles;  I  speak  of  the  duty  in 
war  01  the  subjects  of  a  neutral  power.  The  government  of  a  neutral  power,  we  all 
know,  as  a  government,  is  not  at  liberty  to  perform  the  smallest  act  which  would  be  in 
itself  an  assistance  to  either  of  the  belligerents.  For  example,  the  government  of  a 
neutral  power  would  not  be  at  liberty  to  furnish  a  gun,  to  furnish  a  shot,  to  furnish 
powder,  or  to  furnish  ammunition  of  any  sort  to  either  of  the  belligerents.  But  with 
regard  to  the  subjects  of  the  neutral  power  the  case  is  different;  and  the  first  of  the 
two  rules  to  which  I  have  referred  is  this — subjects  of  a  neutral  power  in  time  of 
war  are  at  liberty  to  supply  either  of  the  belligerents,  or  both  of  the  belligerents, 
with  all  those  articles  which  are  termed  by  the  generic  name  of  "  contraband  of 
war."  My  lords,  the  rule  as  to  that  point  I  will  take  from  an  authority,  as  to 
which,  at  all  events,  in  this  controversy,  there  will  be  no  dispute,  the  authority  of 
Mr.  Chancellor  Kent.  I  cite  from  the  first  volume  of  his  Commentaries,  and  from 
the  marginal  paging  142,  which  runs  through  all  editions.  He  says,  "It  is  a  general 
understanding,  grounded  on  true  principles,  that  the  powers  at  war  may  seize  and 
confiscate  contraband  goods  by  any  complaint  on  the  part  of  a  neutral  merchant, 
and  without  any  imputation  of  a  breach  of  neutrality  in  the  neutral  sovereign  himself. 
It  was  contended  on  the  part  of  the  French  nation  in  1796,"  (that  is  to  say  it  was  con- 
tended against  the  United  States,)  "that  neutral  governments  were  bound  to  restrain 
their  subjects  from  selling  or  exporting  articles  contraband  of  war  to  the  belligerent 
power.  But  it  was  successfully  shown,  on  the  part  of  the  United  States,  that  neutrals 
may  lawfully  sell,  at  home,  to  a  belligerent  purchaser,  or  carry;  themselves,  to  the  bel- 
ligerent powers  contraband  articles,  subject  to  the  right  of  seizure  in  transitu.  This 
right  has  since  been  explicity  declared  by  the  judicial  authorities  of  thi  s  country.  The 
right  of  the  neutral  to  transport,  and  of  the  hostile  power  to  seize,  are  conflicting 
rights,  and  neither  party  can  charge  the  other  with  a  criminal  act."  Then,  my  lords, 
as  to  what  is  comprehended  under  the  term  "  contraband,"  which  is  here  used,  we  find 
it  laid  down  in  an  earlier  page  of  the  same  volume,  page  135,  that  they  are  arms  and 
ammunition,  and,  in  a  naval  war,  ships  and  materials  for  ships,  and  also  horses  and 
saddles,  and  naval  stores,  and  timber,  and  provisions,  and  various  other  matters,  which 
I  need  not  enumerate  atjlength.  They  are,  in  fact,  everything  which,  either  by  way  of 
supplying  ships,  or  by  way  of  supplying  provisions  and  other  necessaries  for  troops  or 
for  ships,  can  be  made  useful  to  either  belligerent — those  are  the  contr  aband  articles 
which  may  thus  be  supplied. 

My  lords,  in  addition  to  that,  (although  perhaps  expressions  so  clear  and  so  undis- 
puted want  no  further  authority,)  I  will  refer  your  lordships  to  the  statement  of  the 
rule  as  laid  down  by  Mr.  Justice  Story  in  an  American  case,  printed  at  the  end  of  the 
volume  containing  the  present  trial,  viz.,  the  case  of  the  Independencia.  I  refer  to  the 
55th*  page  of  this  appendix,  and  very  near  the  top  of  that  page,  where  Mr.  Justice  Story  , 
says,  "There  is  nothing  in  our  laws,  or  in  the  law  of  nations,"  (and  of  course,  my  lords, 
it  is  to  that  expression  that  I  am  referring,  "  the  law  of  nations,"  for  I  am  not  now  upon 
the  municipal  law,)  "that  forbids  our  citizens  from  sending  armed  vessels,  as  well  as 
munitions  of  war,  to  foreign  ports  for  sale.  It  is  a  commercial  adventure,  which  no 
nation  is  bound  to  prohibit,  and  which  only  exposes  the  persons  engaged  in  it  to  the 
penalty  of  confiscation."  Therefore,  my  lords,  apart  from  any  municipal  regulation, 
that  rule  as  regards  international  duty  is  perfectly  clear.  No  belligerent  power  can 
complain  of  acts  of  subjects  of  a  neutral  power  upon  this  footing — they  are  acts 
which  are  not  in  any  way  prohibited  by  any  rule  of  international  law. 

My  lords,  that  is  one  of  the  two  rules  of  international  law  to  which  I  refer;  I  wiU 
now  ask  your  lordships'  attention  to  the  second  rule.  The  second  rule  is  this — the 
territory  of  a  neutral  power  must  be  kept  absolutely  inviolate  from  anything  which 
may  be  termed  a  proximate  or  immediate  act  of  war ;  and  the  neutral  government  wiU 
have  a  right  to  complain  if  that  inviolability,  so  defined,  of  the  neutral  territory  is 
infringed,  either  by  the  belligerent  directly  or  by  one  of  its  own  subjects  at  the  insti- 

*  See  opinion  of  Justice  Story  in  the  case  of  tlie  Santissima  Trinidad  and  the  St.  Andre.  7  "Wbeaton, 
pp.  233-355.    Ed.  1833. 
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gatlon  of  the  belligerent.  Now,  my  lords,  the  rule  tipon  this  point  is  laid  down  as 
clearly  and  as  succinctly  as  the  former.  Your  lordships  will  find  it  in  the  book  to  which 
I  first  referred,  namely,  the  first  volume  of  Kent's  Commentaries,  at  the  marginal  pag- 
ing 118.  The  author  says,  "It  is  a  yiolatiou  of  neutral  territory  for  a  belligerent  ship 
to  take  her  station  witlun  it  in  order  to  carry  on  hostile  expeditions  from  thence,  or  to 
send  her  boats  to  capture  vessels  being  beyond  it.  No  use  of  neutral  territory,  for  the 
purposes  of  war,  can  be  permitted.  This  is  the  doctrine  of  the  government  of  the  United 
States.  It  was  declared  judicially  in  England,  in  the  case  of  the  Twee  Gebroeders,"  (a 
case  before  Sir  William  Scott,  to  which  I  shall  have  to  refer;)  "and  though  it  was  not 
understood  that  the  prohibition  extended  to  remote  objects  and  uses,  such  as  procuring 
provisions  and  other  innocent  articles  which  the  law  of  nations  tolerated,  yet  it  was 
explicitly  declared  that  no  proximate  acts  of  war  were  in  any  manner  to  be  allowed  to 
originate  on  neutral  ground ;  and  for  a  ship  to  station  herself  within  the  neutral  line, 
and  send  out  her  boats  on  hostile  enterprises,  was  an  act  of  hostility  much  too  imme- 
diate to  be  permitted."  Your  lordships  observe  the  distinction  drawn  (I  shall  have 
more  to  say  upon  it  afterward)  between  those  acts  which  are  called  immediate  or 
proximate  acts  of  war  and  those  which  are  called  remote  acts  of  war  or  innocent  acts. 
"  No  act  of  hostility  is  to  be  commenced  on  neutral  ground.  No  measure  is  to  be  taken 
that  will  lead  to  immediate  violence.  The  neutral  is  to  carry  himself  with  perfect 
equality  between  both.belligerents,  giving  neither  the  one  nor  the  other  any  advantage ; 
and  if  the  respect  due  to  neutral  territory  be  violated  by  one  party  without  being 
promptly  punished  by  just  animadversion,  it  would  soon  provoke  a  similar  treatment 
from  the  other  party,  and  the  neutral  ground  would  become  the  theater  6f  war."  Now, 
my  lords,  I  could  not  help  feeling  surprised  in  observing  the  note  of  the  argument  of 
the  learned  attorney  general  in  moving  for  this  rule,  when  he  said,  in  an  expression 
which  was  remarkable  rather  for  its  breadth  than  for  its  accuracy  of  statement,  that 
he  did  not  believe  that  it  ever  entered  into  the  mind  of  any  human  being  that  one  of 
the  objects  of  the  foreign  enlistment  act  was  to  prevent  collision  between  the  belligerents 
using  the  neutral  territory.  My  lords,  it  entered  into  the  mind  of  Mr.  Chancellor  Kent, 
and  it  entered  into  the  mind  of  Lord  Stowell.  The  attorney  general  had  not  been 
aware  of  that;  but  the  expressions  which  they  use  are  extremely  clear  and  interesting, 
and  the  case  which  they  put,  (as  it  happens,)  as  the  consequence  of  a  doctrine  different 
from  that  which  I  wiU  show  your  lordships  is  vindicated  by  the  foreign  enlistment  act, 
is  this— if  that  doctrine  were  to  be  tolerated,  you  would  have  first  one  belligerent 
making  use  of  the  neutral  territory  for  arming  and  for  proceedings  of  a  warlike 
character,  you  would  have  the  other  belligerent  claiming  to  do  the  same,  and  in  place 
of  a  peaceful  and  undisturbed  territory,  which  a  neutral  nation  has  a  right  to  expect 
its  ground  to  be,  you  would  have  the  neutral  territory  the  theater  of  collision  and  of  war. 

My  lords,  the  same  book  upon  this  point  refers  to  another  matter  connected  with 
what  I  have  read,  and  which  still  further  illustrates  it;  I  mean  at  page  120  of  the 
marginal  paging.  The  author  says,  "  Bynkershoeok  makes  one  exception  to  the  general 
inviolability  of  neutral  territory,  and  supposes  that  if  an  enemy  be  attacked  on  hostile 
ground  or  in  the  open  sea,  and  flee  within  the  jurisdiction  of  a  neutral  state,  the  victor 
may  pursue  him  dum  fervet  opus,  and  seize  his  prize  within  the  neutral  state.  He  rests 
his  opinion  entirely  on  the  authority  and  practice  of  the  Dutch,  and  admits  that  he 
had  never  seen  the  distinction  taken  by  the  publicists  or  iu  the  practice  of  nations. 
It  appears,  however,  that  Casaregis,  and  several  other  foreign  jurists  mentioned  by 
Azuni,  held  a  similar  doctrine."  Then  other  foreign  jurists  are  referred  to,  as  to  whom 
Chancellor  Kent  says,  "  They  maintain  the  sounder  doctrine,  that  when  the  flying 
enemy  has  entered  neutral  territory,  he  is  placed  immediately  under  the  protection  of 
the  neutral  power.  The  same  broad  principle  that  would  tolerate  a  forcible  entrance 
upon  neutral  ground  or  waters  in  pursuit  of  the  foe,  would  lead  the  pursuer 
into  the  heart  of  a  commercial  port.  There  is  no  exception  to  the  rule,  that  every 
voluntary  entrance  into  neutral  territory  with  hostile  purposes  is  absolutely  unlawful. 
The  neutral  border  must  not  be  used  as  a  shelter  for  making  preparations  to  renew  the 
attack ;  and  though  the  neutral  is  not  obliged  to  refuse  a  passage  and  safety  to  the 
pursuing  party,  he  ought  to  cause  him  to  depart  as  soon  as  possible,  and  not  permit 
him  to  lie  by  and  watch  his  opportunity  for  further  contest." 

My  lords,  in  the  ca-se  which  was  referred  to  in  the  previous  passage  which  I  read,  by 
Chancellor  Kent,  the  case  before  Lord  Stowell  of  the  Two  Brothers,  which  is  reported 
in  the  third  volume  of  "Robinson's  Admiralty  Reports,"  at  page  162,  this  question 
arose.  There  was  a  capture,  the  legality  of  which  came  in  question.  The  capture  was 
said  to  be  illegal  because  the  capturing  ship  atthe  time  of  the  capture  was  lying  yit^in 
neutral  territory,  that  is  to  say,  within  three  miles  of  a  neutral  sliore.  The  ship  did 
not  move  herself,  and  did  not  with  her  guns  or  otherwise  take  any  immediate  pa?*  ™ 
the  capture,  but  she  sent  her  boats  outside  the  neutral  territory  from  the  ship,  and  the 
boats  made  the  capture ;  and  it  was  contended  that  the  capture  was  not  invalid  because 
the  ship  herself  had  not  made  it. 

Now,  Lord  Stowell  upon  that  point  says,  at  page  164,  "  It  is  said  that  the  ship  was 
in  all  respects  observant  of  the  peace  of  the  neutral  teiTitory;  that  nothing  was  done 
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by  her  wliicli  could  aflfeot  the  right  of  territory,  or  from  which  any  incouvenienoe  could 
arise  to  the  country  within  whose  limits  she  was  lying ;  inasmuch  as  the  hostile  force 
which  she  employed  was  applied  to  the  captured  vessel  lying  out  of  the  territory ;  but 
that  is  a  doctrine  that  goes  a  great  deal  too  far.  I  am  of  opinion  that  no  use  of  a 
neutral  territory  for  the  purposes  of  war  is  to  be  permitted;  I  do  not  say  remote  uses, 
such  as  procuring  provisions  and  refreshments,  and  acts  of  that  nature  which  the  law 
of  nations  universally  tolerates ;  but  that  no  proximate  acts  of  war  are  in  any  manner 
to  be  allowed  to  originate  on  neutral  ground ;  and  I  cannot  but  think  that  such  an  act  as 
this,  that  a  ship  should  station  herself  on  neutral  territory,  and  send  out  her  boats  on 
hostile  enterprises,  is  ah  act  of  hostility  much  too  immediate  to  be  permitted;  for, 
suppose  that  even  a  direct  hostile  use  should  be  required  to  bring  it  within  the 
prohibition  of  the  law  of  nations,  nobody  will  say  that  the  very  act  of  sending  out 
boats  to  effect  a  capture  is  not  itself  an  act  directly  hostile ;  not  complete,  indeed,  but 
inchoate,  and  clothed  with  all  the  characters  of  hostility.  If  this  could  be  defended, 
it  might  as  well  be  said  that  a  ship  lying  in  a  neutral  station  might  fire  shot  on  a 
vessel  lying  out  of  the  neutral  territory;  the  injury  in  that  case  would  not  be 
consummated,  nor  received  on  neutral  ground ;  but  no  one  would  say  that  such  an  act 
would  be  an  hostile  act,  immediately  commenced  within  the  neutral  territory.  And 
what  does  it  signify  to  the  nature  of  the  act,  considered  for  the  present  purpose,  whether 
I  send  out  a  cannon  shot  which  shall  compel  the  submission  of  a  vessel  lying  at  two 
miles  distance,  or  whether  I  send  out  a  boat  armed  and  manned  to  effect  the  very  same 
thing  at  the  same  distance?  It  is  in  both  cases  the  direct  act  of  the  vessel  lying  in 
neutral  grouncl;  the  act  of  hostility  actually  begins,  in  the  latter  case,  with  the 
launching  Shd  manning  and  arming  the  boat  that  is  sent  out  on  such  an  errand  of  force. 
If  it  were  necessary,  therefore,  to  prove  that  a  direct  and  immediate  act  of  hostility 
had  been  committed,  I  should  be  disposed  to  hold  that  it  was  sufficiently  piade  out  by 
the  facts  of  this  case.  But  direct  hostility  appears  not  to  be  necessary,  for  whatever 
has  an  immediate  connection  with  it  is  forbidden.  You  cannot,  without  leave,  carry 
prisoners  or  booty  into  a  neutral  territory,  there  to  be  detained,  because  such  an  act  is 
an  immediate  continuation  of  hostility.  In  the  same  manner  an  act  of  hostility  is  not 
to  take  its  commencement  on  neutral  ground.  It  is  not  sufficient  to  say  it  is  not 
completed  there ;  you  are  not  to  take  any  measure  there  that  shall  lead  to  immediate 
violence ;  you  are  not  to  avail  yourself  of  a  station  on  neutral  territory,  making  as  it 
were  a  vantage  ground  of  the  neutral  country,  a  country  which  is  to  carry  itself  with 
perfect  equality  between  both  belligerents,  giving  neither  the  one  nor  the  other  any 
advantage.  Many  instances  have  occurred  in  which  such  an  irregular  use  of  a  neutral 
country  has  been  warmly  resented,  and  some  during  the  present  war;  the  practice 
which  has  been  tolerated  in  the  northern  states  of  Europe,  of  permitting  French 
privateers  to  make  stations  of  their  ports,  and  to  sally  out  to  capture  British  vessels  in 
that  neighborhood,  is  of  that  number ;  and  yet,  even  that  practice,  unfriendly  and 
noxious  as  it  is,  is  less  than  that  complained  of  in  the  present  instance ;  for  here  the 
ship,  without  sallying  out  at  all,  is  to  commit  the  hostile  act.  Every  goyernment  is 
perfectly  justified  in  interposing  to  discourage  the  commencement  of  such  a  practice; 
for  the  inconvenience  to  which  the  neutral  territory  will  be  exposed  is  obvious ;  if  the 
respect  due  to  it  is  violated  by  one  party,  it  will  soon  provoke  a  similar  treatment 
froin  the  other  also  ;  tUl,  instead  of  neutral  ground,  it  will  soon  become  the  theater  of 
war;"  referring  again  there  to  what  was  expressed  by  Chancellor  Kent  in  his 
Commentaries,  the  circumstance  of  a  neutral  territory  being  itself  the  scene  of  collision, 
as  being  one  of  the  grounds  which  had  led  to  this  international  rule  of  war. 

My  lords,  I  will  not  dwell  longer  upon  those  authorities  than  to  pray  your  lordships 
to  remember  the  distinction  there  taken,  which  will  be  found,  if  I  mistake  not,  extremely 
important  as  the  argument  advances ;  the  distinction  which  is  there  taken  between 
certain  things  (connected  with  hostilities,  it  may  be)  which  are  innocent,  and  other 
things  connected  with  hostilities,  which  are  matters  of  complaint  under  international 
law.  Those  things  which  are  termed  direct  and  proximate  acts  or  causes  of  hostility 
are  deemed  to  be  a  violation  of  international  law.  Those  things  which  are  remote  and 
not  proximate  are  not  an  infringement  of  international  law ;  and  an  instance  is  given 
by  Sir  William  Scott,  even  with  regard  to  a  ship  admitted  to  be  a  ship  which  intends 
to  commit  hostility  at  some  future  period,  namely,  that  the  obtaining  provisions  and 
supplies  of  an  innocent  character,  and  not  of  a  warlike  character,  is  an  act  which  is 
remote — it  may'be  a  cause  of  war,  it  may  be  connected  with  war,  but  it  is  remote  and 
not  proximate,  and  the  neutral  nation  cannot  complain  of  any  infringement  of  territory, 
if  an  act  of  that  kind  alone  is  committed  upon  it. 

Now,  my  lords,  those  being  the  two  rules,  which,  as  it  seems  to  me,  are  very  clearly 
laid  down,  I  will  ask  your  lordships  to  consider  as  it  were  a  priori,  before  approaching 
the  history  of  municipal  legislation  or  the  words  of  municipal  legislation,  what  would 
be  the  conclusion  which  we  naturally  should  draw  from  these  rules  as  to  the  course 
which  municipal  legislation  raight  be  expected  to  take.  The  law  of  nations  defines  a 
certain  line  outside  the  dominions  of  a  state,  I  mean  outside  the  land,  up  to  which 
municipal  jurisdiction  extends,  and  beyond  which  it  ceases.    I  do  not  examine  the 
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curious  point  whether  that  is  measured  three  miles  from  the  shore,  or  the  distance 
which  a  cannon  would  carry  its  ball — if  the  latter,  the  line  must  he  a  very  variable  one, 
haying  regard  to  the  improvements  in  the  art  of  gunnery — but  whichever  the  line  be, 
it  is  quite  immaterial  for  my  argument,  whether  it  is  one  or  whether  it  is  the  other. 
A  line  is  to  be  drawn  somewhere,  which  is  to  be  the  limit  of  the  territory  of  any  partic- 
ular state.  Then  we  find  that,  according  to  the  rules  of  international  law,  it  is 
allowable  to  a  neutral  state,  that  is  to  say,  to  the  subjects  of  a  neutral  state,  to  carry 
and  to  deliver  outside  that  line,  or  inside  it,  any  of  those  articles  which  are  called  con- 
traband of  war,  guns,  ammunition,  ships,  or  any  other  article  which  may  be  supposed. 
International  law  also  holds  that  you  might  bring  a  ship  to  the  outside  of  that  boundary 
wherever  it  is  drawn,  that  you  might  carry  from  the  neutral  state  guns  and  ammunition, 
and  warlike  supplies  of  every  kind,  and  deliver  them  into  the  ship  outside  the  boundary, 
subject  to  the  right  of  capture  ;  the  other  belligerent,  if  so  disposed  and  so  able,  might 
intercept  the  supplies,  might  capture  the  ship,  and  might  seize  the  articles  as  contra- 
band; but,  subject  to  that,  the  act  might  he  done  without  any  offense  against  the 
principles  of  international  law.  But  then,  on  the  other  hand,  international  law  says, 
you  must  not  originate  on  the  neutral  territory  any  proximate  act  of  war ;  yon  must 
not  issue  out  of  the  neutral  territory  with  a  ship  which  shall  be  prepared  to  commit 
hostilities. 

Mr.  Baron  Bramweul.  I  am  sure  I  do  not  wish  to  interrupt  yon.  Sir  Hugh ;  but  it 
seems  to  me  that  you  have  assumed  very  important  matter  in  your  argument,  namely, 
that  an  unarmed  vessel  may  sail  in  company  with  another  ship  having  its  armament 
onboard,  and  that  directly  they  get,  say,  some  half  dozen  miles  from 'the  laud,  the 
armament  may  be  transferred  to  the  other  ship.  Have  you  established  tljat  by  your 
authorities  ? 

Sir  Hugh  Cairxs.  No,  my  lord;  I  have  not  come  to  cases  of  that  kind,  which  would 
be  put  upon  municipal  law ;  I  will  deal  with  them  afterward. 

Mr.  Bakon  Bkajiweli.  No,  but  upon  international  law.    Have  yon  established  that  ? 

Sib  Hugh  Caiens.  Upon  international  law,  all  that  I  come  to  at  present  is  this : 
asking  your  lordships  to  suppose,  from  rnles  of  international  law  which  are  clearly 
admitted,  what  a  prio/ri  might  be  expected  to  be  the  course  of  municipal  legislation  in 
defense  of  international  law ;  and  then  I  win  deal  with  the  case  which  your  lordship 
has  been  good  enough  to  suggest.  And  I  must  take  leave  to  say,  that  in  an  argument 
in  which  it  does  not  fall  to  us  to  reply,  any  suggestion  from  any  one  of  your  lordships, 
in  the  place  of  being  an  interruption,  is  that  for  which  we  should  feel  most  deeply 
grateful,  because  it  enables  us  to  follow  what  is  passing  in  your  lordships'  minds. 

Mr.  Barost  Bramweix.  I  assure  you  that  I  made  the  observation  which  I  did,  he- 
cause,  as  I  understood  your  argument,  (and  nothing  could  be  more  clear,  to  my  mind,) 
it  assumed  that  the  authorities  which  you  had  cited  had  established  that  it  was  a  prop- 
osition of  international  law  that  an  unarmed  ship  capable  of  receiving  an  armament 
might  leave  a  neutral  port  in  company  with  another  ship 'capable  of  transferring  that 
armament,  and  having  that  armament  on  board,  and  that  when  the  two  got  beyond  the 
territorial  limit,  the  armament  might  be  transferred  from  one  to  the  other  without  a 
breach  of  neutrality.    I  thought  you  said  that  that  had  been  establislied. 

Sir  Hugh  Cairns.  I  did  not  desire  to  assume  that ;  on  the  contrary,  I  desired  at 
this  point  of  the  argument  to  state  this,  about  which,  it  seems  to  me,  there  can  be  no 
dispute  upon  the  authorities,  and  I  do  not  for  the  present  propose  making  any  particu- 
lar answer  to  that  question  of  your  lordship's;  I  simply  take  this  case;  I  say  it  is 
beyond  all  doubt  clear,  according  to  the  rules  of  international  law,  and  there  would  be 
no  controversy  upon  it,  that  you  might  bring  a  ship  outside  the  limit  of  neutral  terri- 
tory— I  do  not  mean  from  within,  but  from  without — that  you  might  bring  a  ship  to 
the  verge  of  neutral  territory,  and  hold  it  there  or  anchor  it  there ;  that  you  might, 
according  to  the  rules  of  international  law,  fill  and  load  another  ship,  or  barge,  or  any- 
thing you  please,  with  guns  or  with  ammunition ;  that  you  might  carry  that  barge  to 
the  outside  of  the  limit,  and  then  transfer  the  guns  and  the  ammunition  which  you  had 
so  put  on  board,  just  as  you  would  do  in  a  foreign  port. 

Mr.  Baron  Bkamweix.  I  beg  your  pardon ;  then  I  misunderstood  you. 

Sir  Hugh  Cairns.  I  took  that  case  purposely,  because  I  do  not  think  there  can  be 
any  controversy  as  to  it ;  the  other  case  might  require  further  consideration,  and  I  shall 
come  to  it  by  and  by. 

Mr.  Baron  Bramweix.  I  beg  your  pardon;  it  was  my  fault;  I  misunderstood  you. 

Sir  Hugh  Cairns.  And  then,  my  lord,  I  put  as  a  contrast  to  that  another  proposi- 
tion, about  which  there  could  be  no  doubt  in  point  of  international  law.  You  would 
not  be  allowed  in  any  manner  to  violate,  by  what  I  term  a  proximate  act  of  war,  the 
neutral  territory.  You  would  therefore  not  be  allowed  (this  is  a  matter  about  which 
there  could  be  no  controversy  on  either  side)  to  go  inside  a  neutral  territory  and  there 
to  arm  and  prepare  for  hostilities— (I  wiU  say  "  prepare  for  hostilities,"  in  order  to  avoid 
technical  words,  about  which  a  controversy  might  arise)— yon  would  not  be  allowed 
to  go  inside  a  neutral  territory,  and  arm  and  prepare  for  hostilities  in  a  way  calculated 
to  eommit  hostilities,  a  ship  which  afterward  might  sally  out  of  the  neutral  territory, 
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and  to  go  beyond  the  limit,  and,  -without  any  invervening  space  occurring  in  whioli  it 
might  be  captured  by  the  belligerent  power,  commence  hostilities  with  a  ship  so 
armed — because,  my  lords,  we  can  readily  imagine  that  this  would  be  a  sort  of  outrage 
which  might  properly  be  held  in  such  a  case  by  either  of  the  belligerents  to  be  a  breach 
of  neutrality.  The  belligerent  would  say  to  the  neutral  power,  '  Now,  we  must  have 
an  understandiug  about  this ;  you  say  that  your  neutral  territory  is  to  be  inviolate ;  I 
agree  to  that.  I  have  no  right  to  go  inside  your  territory  and  out  out  a  ship  which  I 
see  arming  and  preparing  there  to  commit  hostilities.  I  cannot  violate  your  territory. 
If  I  went  into  one  of  your  harbors  to  do  that,  you  would  object  to  it,  and  would  pre- 
vent it,  and  in  an  international  point  of  view  I  could  not  claim  a  right  to  do  it."  But 
then  the  belligerent  would  say,  "  You  on  your  part  must  take  care  that  what  passes 
out  of  your  territory  shall  pass  out  in  such  a  state  as  that  I  shall  have  a  fair  chance  of 
capturing  or  dealing  (if  I  am  entitled  to  capture  or  to  deal  with  it)  with  that  which 
comes  outside  your  territory,  without  its  having  occupied  itself  within  your  territory 
by  preparing  itself  for  aggression  upon  me,  so  that  when  it  comes  out  of  your  territory 
it  shall  not  come  out  as  a  ship  which  I  have  to  cope  with  as  a  ship  of  war,  but  as  an 
article  of  property  which  might,  if  it  could  escape  my  watchful  care,  find  its  way  into 
the  port  or  the  possession  of  another  belligerent,  but  as  to  which  I  in  my  turn  have  a 
right  to  the  chance  of  capturing  it,  and  taking  it  before  it  could  commence  hostilities 
against  me."  That  would  be  a  very  natural  course  for  a  belligerent  to  take,  and  very 
natural  language  for  a  belligerent  to  hold,  and  it  is  language,  the  sense  aiid  wisdom 
of  which  it  is  impossible  to  dispute.  Therefore,  my  lords,  I  should  say  a  pnori,  that 
what  we  would  expect  to  be  the  course  of  municipal  legislation  upon  the  subject  would 
be  some  legislation  which  would  guard  against  that  evil  which  I  have  endeavored  to 
point  out,  and  which,  by  way  of  restraint  upon  the  subjects  of  the  neutral  power, 
would  prevent  its  subjects  doing  that  of  which,  in  the  language  that  I  have  endeavored 
to  convey,  the  belligerent  might  complain. 

Now,  my  lords,  let  us  see  whether  that  will  be  found  to  be  the  course  of  the  munici- 
pal legislation  upon  the  subject;  and  for  that  purpose  we  have  to  address  ourselves  to 
the  history  of  that  municipal  legislation.  Your  lordships  have  heard,  both  to-day  and 
on  a  former  occasion,  that  the  first  act  of  which  we  have  knowledge,  the  first  definite 
municipal  act  of  the  legislature,  was  one  passed  by  the  Congress  of  the  United  States, 
in  the  year  1794,  about  seventy  years  ago.  My  lords,  there  are  various  reasons  why, 
if  there  be  any  question  or  doubt  upon  the  construction  of  our  own  act  of  Parliament, 
we  may  fairly  look  to  the  history  of  American  legislation  upon  the  subject.  One  rea- 
son would  be  that,  to  a  very  great  extent,  in  the  words  of  the  statute,  it  is  found  that 
our  act  of  Parliament  follows  the  American  act  of  Congress.  Another  reason  would 
be,  that  we  i;now  as  matter  of  history  that  it  was  distinctly  affirmed  that  the  object 
of  the  legislation  in  this  country  was  to  follow,  and  to  follow  as  closely  as  might  be, 
the  course  of  the  American  legislation. 

My  lords,  I  find  that,  with  reference  to  the  English  act  of  Parliament,  the  minister 
of  the  day,  by  whom  it  was  introduced,  I  mean  Mr.  Canning,  said  this — I  quote  now 
from  the  fifth  volume  of  the  Collection  of  his  Speeches,  at  page  50 — "If  I  wished  for  a 
guide  in  the  system  of  neutrality,  I  should  take  that  laid  down  by  America  in  the  days 
of  the  presidency  of  Washington  and  the  secretaryship  of  Jeiferson.  In  1793,  complaints 
were  made  to  the  American  government  that  French  ships  were  allowed  to  fit  out  and 
arm  in  American  ports  for  the  purpose  of  attacking  British  vessels,  in  direct  opposition 
to  the  laws  of  neutrality.  Immediately  upon  this  representation  the  American  govern- 
ment held  that  such  a  fitting  out  was  contrary  to  the  laws  of  neutrality,  and  orders 
were  issued  prohibiting  the  arming  of  any  French  vessels  in  American  ports.  At  New 
York  a  French  vessel  fitting  out  was  seized,  delivered  over  to  the  tribunals,  and 
condemned.  Upon  that  occasion  the  government  held  that  such  fitting  out  of  French 
ships  in  American  ports  for  the  purpose  of  cruising  against  English  vessels  was  incom- 
patible with  the  sovereignty  of  the  United  States,  and  tended  to  interrupt  the  peace 
and  good  understanding  which  subsisted  between  that  country  and  Great  Britain. 
Here,  sir,  I  contend  is  the  principle  of  neutrality  upon  which  we  ought  to  act.  It  was 
upon  this  principle  that  the  bill  in  question  was  enacted." 

My  lords,  I  will  ask  your  lordships'  particular  attention  for  a  moment  as  a  matter  of 
history  to  this  fact.  Mr.  Canning  refers  to  certain  rules  which  were  issued  by  the 
American  government  just  immediately  before  the  act  of  Congress  was  passed — rules 
which  I  will  show  your  lordships  are  also  referred  to  by  international  writers  as  being 
the  true  exposition  of  international  law.  Mr.  Canning  refers  to  those  rules ;  and  he 
says  that  if  he  wished  for  a  guide  in  the  system  of  neutrality,  he  would  take  those 
rules  so  laid  down ;  and  he  says  that  it  was  upon  the  principle  of  those  rules  that  the 
English  act,  as  a  matter  of  history,  in  his  view,  was  enacted. 

My  lords,  that  will  bring  us  to  the  few  words  which  I  have  to  say  upon  the  history 
of  the  American  act  of  Parliament.  The  subject  of  the  history  of  course  can  only  in  a 
limited  point  of  view  be  brought  before  or  properly  entertained  by  your  lordships.  It 
is  a  very  interesting  study — it  has  been  made,  especially  in  recent  days,  the  subject  of 
very  much  discussion  by  those  who  treat  of  such  matters ;  and  the  reference  which  I 
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■will  take  leave  to  make  to  it  shall  be  of  a  very  limited  character.  Now,  my  lords, 
what  we  know  as  matter  of  history  upon  this  point  is  this :  The  Amsrican  act  of  Con- 
gress was  passed  in  the  beginning  of  the  year  1794 — the  occurrences  which  led  to  its 
being  passed  took  place  in  the  year  1793.  Your  lordships  recollect  that  the  French 
republic  was  constituted  early  in  the  year  1793.  One  of  the  first  acts  which  the  French 
republic  did  was  to  send  a  minister  to  the  United  States  of  America — a  minister  whose 
name  was  Genet.  One  of  the  fiirst  things  which  he  did  when  he  went  to  America  was 
to  promote,  or,  I  should  say,5to  institute  the  equipment  of  privateers  in  American  ports 
to  cruise  against  and  capture  English  vessels,  the  French  republic  having  declared  war 
against  England.  At  this  time  the  government  of  the  United  States  was  neutral,  not 
only  in  that  contest,  but  was  at  peace  with  all  the  world ;  and  it  was  no  doubt  one 
leading  feature  in  the  policy  of  the  great  man  who  then  presided  over  the  destinies  of 
America,  to  remain  neutral  in  all  contests  as  far  as  he  possibly  could,  and  to  reap  the 
advantages  which  a  commercial  country  might  naturally  expect  to  reap  from  a  state 
of  neutrality  in  the  midst  of  war.  Accordingly  the  American  government  considered 
the  acts  wMch  were  taking  place  under  the  direction  of  Monsieur  Genet,  and  they 
endeavored  to  ascertain  how  far  those  acts  could  be  put  a  stop  to,  upon  principles  of 
international  law,  and  if  they  could  not  be  put  a  stop  to  upon  principles  of  interna- 
tional law,  to  ascertain  how  far  municipal  law  should  be  called  in  aid,  and  constituted 
for  the  purpose. 

My  lords,  there  are  two  or  three  references  to  matters  of  history  which  will  bring  us 
conveniently  to  the  consideration  of  the  American  act  of  Congress.  In  the  correspond- 
ence of  one  of  the  American  ministers  of  the  day,  Jefferson,  I  refer  to  a  book  which  is 
entitled  "  Jefferson's  Memoirs  and  Correspondence,"  in  the  third  volume,  at  page  242,  Mr. 
Jefferson,  writing  to  Monsieur  Genet,  the  French  minister,  refers  to  this  subject  in  this 
way — the  date  of  this  is  the  5th  of  June,  1793,  it  is  before  the  American  act  of  Congress 
was  introduced — he  says :  "  In  a  conversation  which  I  had  afterward  the  honor  of  holding 
with  you,  I  observed  that  one  of  those  armed  vessels,  the  Citizen  Genet,  had  come  into 
this  port  with  a  prize,  (that  is,  into  the  port  of  Philadelphia,)  that  the  President  had 
thereupon  taken  the  case  into  further  consideration,  and  after  mature  consultation  and 
deliberation,  was  of  opinion  that  the  arming  and  equipping  vessels  in  the  ports  of  the 
United  States  to  cruise  against  nations  with  whom  they  were  at  peace,  was  incom- 
patible with  the  territorial  sovereignty  of  the  United  States ;  that  it  made  them  instru- 
mental to  the  annoyance  of  those  nations,  and  thereby  tended  to  compromit  their  peace ; 
and  that  he  thought  it  necessary,  as  an  evidence  of  good  faith  to  them,  as  well  as  a 
proper  reparation  to  the  sovereignty  of  the  country,  that  the  armed  vessels  of  this 
description  should  depart  from  the  ports  of  the  United  States." 

My  lords,  we  have  a  letter  from  Washington,  just  about  this  time,  to  one  of  his  min- 
isters, which  shows  us  what  was  working  in  his  mind,  and  what  led  afterward  to  the 
rules  which  his  government  framed.  It  is  a  letter  to  Mr.  Hamilton,  the  Secretary  of 
the  Treasury — it  is  printed  in  Sparks's  Collection  of  the  Writings  of  Washington,  the 
tenth  volume,  at  page  345.  He  says,  writing  about  the  same  date,  a  few  days  before 
or  after,  to  Mr.  Hamilton  :  "  Dear  Sir  :  As  I  perceive  there  has  been  some  misconcep- 
tion respecting  the  building  of  vessels  in  our  ports,  which  vessels  may  be  converted 
into  armed  ones,  and  as  I  understand  from  the  attorney  general  that  there  is  to  be 
a  meeting  to-day  or  to-morrow  of  the  gentlemen  on  another  occasion,  I  wish  to  have 
that  part  of  your  circular  letter  which  respects  this  matter  reconsidered  by  them  before 
it  goes  out.  I  am  not  disposed  to  adopt  any  measure  which  may  check  ship-building 
in  this  country,  nor  am  I  satisfied  that  we  should  too  promptly  adopt  measures  in  the 
first  instance  that  are  not  indispensably  necessary.  To  take  fair  and  supportable 
ground  I  conceive  to  be  our  best  policy,  and  it  is  all  that  can  be  required  of  us  by  the 
powers  at  war,  leaving  the  rest  to  be  managed  according  to  circumstances,  and  the 
advantages  to  be  derived  from  them." 

My  lords,  the  matter  having  originated  in  that  way,  Confess  was  meeting  at  the 
time,  and  before  any  act  was  introduced  into  Congress  the  circular  letter,  referred  to 
in  this  letter,  was  settled  and  sent  out  to  the  various  collectors  of  customs  in  America. 
That  circular  letter  contains  certain  rules  to  which  I  shall  call  your  lordships'  atten- 
tion, and  then  I  shall  show  your  lordships  (because  this  is  what  makes  these  references 
material)  by  the  authorities  of  international  writers  that  those  rules  are  referred  to 
as  containing  a  true  exposition  of  international  law. 

My  lords,  in  the  collection  of  American  State  Papers,  the  first  volume,  at  page  45,  we 
have  the  circular  as  finally  settled,  signed  by  Mr.  Hamilton,  the  Secretary  of  the 
Treasury,  and  containing  a  series  of  rules.  Now,  what  the  circular  says  to  the  collect- 
ors of  customs  is  this:  I  will  not  read  it  all,  but  I  will  read  those  parts  of  it  which 
seem  to  me  to  bear  upon  this  point.  It  says:  "No  armed  vessel  which  has  been  or 
shall  be  originally  fitted  out  in  any  ;port  of  the  United  States  by  either  of  the  parties 
at  war  is  henceforth  to  have  asylum  in  any  district  of  the  United  States.  If  any  such 
armed  vessel  shall  appear  within  your  district,  she  is  immediately  to  be  notified  to  the 
governor  and  attorney  of  the  district,  which  is  also  to  be  done  with  respect  to  any 
prize  that  such  armed  vessel  may  bring  or  send  in.    At  foot  is  a  list  of  such  armed 
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vessels  of  the  above  description  as  have  hitherto  come  to  the  knowledge  of  the  execu- 
tive. The  purchasing  in,  and  exporting  from  the  United  States,  by  way  of  merchan- 
dise, any  articles  commonly  called  contraband,  being  generally  warlike  instruments 
and  military  stores,  is  free  to  all  the  parties  at  war,  and  is  not  to  be  interfered  with. 
If  our  own  citizens  undertake  to  carry  them  to  any  of  those  parties,  they  will  be  aban- 
doned to  the  penalties  which  the  laws  of  war  authorize,"  (those  penalties  being,  of 
course,  seizure  and  forfeiture.)  Then,  lower  down  :  "  In  case  any  vessel  shall  be  found 
in  the  act  of  contravening  any  of  the  rules  or  principles  which  are  the  ground  of  this 
instruction,  she  is  to  be  refused  a  clearance  till  she  shall  have  complied  with  what  the 
governor  shall  have  decided  in  reference  to  her.  Care,  however,  is  to  be  taken  in  this 
not  unreasonably  or  unnecessarily  to  embarrass  trade,  or  to  vex  any  of  the  parties 
concerned.  In  order  that  contraventions  may  be  the  better  ascertained,  it  is  desired 
that  the  officer  who  shall  first  go  on  board  any  vessel  arriving  within  your  district 
shall  make  an  accurate  survey  of  her  then  condition  as  to  military  equipment,  to  be 
forthwith  reported  to  you,  and  that  prior  to  her  clearance  a  like  sur\  ey  be  made,  so 
that  any  transgression  of  the  rules  laid  down  may  be  ascertained."  That  was  the 
point  to  which  attention  was  to  be  directed.  A  vessel  might  come,  a  vessel  might  go ; 
the  survey  which  was  to  be  applied  by  way  of  test  to  her  condition  when  she  departed 
as  differing  from  that  which  it  was  when  she  came  in  was  as  to  military  equipment. 

Then,  my  lords,  come  the  rules,  which  are  very  remarkable.  They  are  eight  in  num- 
ber. It  will  not  be  necessary  for  me  to  read  them  all.  The  first  is  this :  "  The  original 
armitig  and  equipping  of  vessels  in  the  ports  of  the  United  States  by  any  of  the  bellig- 
erent parties  for  military  service,  offensive  or  defensive,  is  deemed  unlawful."  The 
second  rule  is  this :  "  Equipment  of  merchant  vessels  by  either  of  the  belligerent  par- 
ties in  the  ports  of  the  United  States,  purely  for  the  accommodation  of  them  as  such, 
is  deemed  lawful."  Then  the  third  rule  is  this:  "Equipments  in  the  ports  of  the 
United  States  of  vessels  of  war  in  the  immediate  service  of  the  government  of  any  of 
the  belligerent  parties,  which,  if  done  to  other  vessels,  would  be  of  a  doubtful  nature, 
as  being  applicable  either  to  commerce  or  war,  are  deemed  lawfal."  Then  an  excep- 
tion is  entailed  upon  that,  referring  to  a  French  treaty,  with  regard  to  certain  prizes 
taken  from  France,  which  does  not  bear  upon  the  question  at  all,  and  I  do  not  read  it. 
Therefore,  this  third  rule  deals  with  the  case  of  vessels  of  war  in  the  strictest  sense  of 
the  term,  as  to  the  destination  and  object  of  which  there  could  be  no  doubt,  in  the 
immediate,  service  of  the  government  of  any  of  the  belligerents.  If  the  equipments 
are  of  that  nature  that  they  would  be  applicable  either  to  commerce  or  to  war, 
although  the  destination  and  character  of  the  vessel  are  perfectly  well  known,  still,  if 
they  are  ambiguous  in  their  nature,  they  are  to  be  deemed  lawful.  Then  the  fourth 
rule  is  this :  "  Equipments  in  the  ports  of  the  United  States  by  any  of  the  parties  at 
war  with  France  of  vessels  fitted  for  merchandise  and  war,  whether  with  or  without 
commissions,  which  are  doubtful  in  their  nature,  as  being  applicable  either  to  com- 
merce or  war,  are  deemed  lawful,"  with  the  same  exception  with  regard  to  certain 
prizes,  which  relates  to  the  particular  treaty  which  the  United  States  had  with  France 
at  the  time,  and  which  does  not  bear  at  all  upon  the  general  question.  Then  the  fifth 
rule  is :  "  Equipments  of  any  of  the  vessels  of  France  in  the  ports  of  the  United  States 
which  are  doubtful  in  their  nature,  as  being  applicable  to  commerce  or  war,  are 
deemed  lawful."  Then,  my  lords,  comes  the  sixth  rule,  which  was  simply  the  re-en- 
actment of  a  clause  of  the  treaty  which  the  United  States  had  with  France,  wl.ich  was 
of  a  very  peculiar  kind  at  that  time,  and  we  find  that  a  great  deal  of  controversy 
arose  upon  it  between  the  minisiters  and  Monsieur  Genet.  It  appeared  that  France 
had,  in  her  then  existing  treaty  with  the  United  States,  a  provision  that  the  United 
States  were  not  to  open  their  ports  to  any  privateer,  or  any  vessel  intended  as  a  priva- 
teer, against  France  in  any  war  which  might  take  place  ;  and,  therefore,  the  sixth  rule 
provided,  not  upon  the  principle  of  international  law,  but  upon  the  principles  of  the 
particular  treaty :  "Equipments  of  every  kind  in  the  ports  of  the  United  States  of  pri- 
vateers of  the  powers  at  war  with  Prance  are  deemed  unlawful."  That  it  related  to 
the  treaty  is  apparent  upon  the  face  of  it.  It  is  not  a  general  clause,  applicable  to  pri- 
vateers of  any  belligerent,  but  applies  to  the  privateers  of  those  particular  powers  at 
war  with  France,  imposing  upon  France  itself,  though  a  belligerent,  no  correlative 
obligation.  Then  the  seventh  rule  is:  "Equipments  of  vessels  in  the  ports  of  the 
United  States  which  are  of  a  nature  solely  adapted  to  war  are  deemed  unlawful." 

The  result,  therefore,  of  the  whole  is  this,  that  laying  down  what  was  then  conceived 
(we  shall  see  whether  rightly  or  wrongly)  to  be  the  rule  of  international  law  in  the 
case  which  the  United  States  were  looking  to,  where  there  were  two  belligerent' powers, 
these  provisions  were  made,  in  the  first  place  complying  with  the  requirements  of  the 
treaty  which  the  United  States  had  with  one  of  the  powers,  but  over  and  above  that, 
providing  for  a  test  to  be  applied  in  every  ease,  whether  you  were  dealing  with  a  ship 
clearly  a  vessel  of  war,  or  whether  you  were  dealing  with  a  ship  as  to  which  you  did 
not  know  whether  it  was  meant  for  war  or  for  commerce,  and  as  to  which  there  might 
be  a  dispute.  The  rules  were  made  for  one  case,  and  the  other,  whether  the  equipments, 
which  it  was  attempted  and  proposed  to  acquire  in  a  port  of  the  United  States,  were 
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those  which  were  solely  applicahle  for  -war,  or  those  •n-hich  were  douhtful  and  amhig- 
UOU8  in  their  character,  and  which  would  servo  either  for  war  or  for  purposes  not 
warlike.  It  is  said,  if  the  equipments  are  solely  applicable  for  war  we  shall  prevent 
them ;  if  they  are  those  which,  although  applicable  for  war,  still  aro  not  applicable 
solely  to  war,  but  might  be  supplied  to  any  ship  in  order  to  make  it  a  perfect  ship; 
they  are  lawful  and  are  not  to  be  prohibited. 

Then,  my  lord,  having,  in  the  course  of  year  1793,  before  Congress  met,  laid  down 
those  rules.  Congress  met  at  the  close  of  the  year.  I  will  not  delay  your  lordships  by 
reading  the  message  to  Congress  of  Washington,  which  explains  what  he  had  done 
and  how  he  had  been  led  into  laying  down  those  rules  by  the  acts  of  Genet,  the  French 
minister,  and  how  he  called  upon  Congress  to  give  eifect  to  what  he  had  done  by 
legislation.  That  may  be  presumed  to  be  the  course  that  would  be  naturally  followed. 
And  I  now  bring  your  lordships  to  the  consideration  of  the  American  act  which  was 
passed  under  those  circumstances  by  Congress,  and  which  will  be  found  at  page  21  of 
the  appendix  to  the  printed  book  of  the  report  of  the  trial.  The  date  of  the  act  there 
given  is  the  year  1818. 
Mr.  Bakon  CHAjfNEix.  That  was  the  amended  act? 

Sir  Hugh  Caiens.  Yes,  my  lord,  the  amended  act,  and  which,  for  the  purpose  of 
the  present  discussion,  may  be  taken  to  be  the  same  as  the  act  of  1794.  My  learned 
friend,  who  has  the  original,  will  observe  if  I  found  any  argument  upon  it  which  does 
not  occur  upon  the  orignal.  I  believe,  for  any  purpose  of  comment  which  I  have  to 
make,  the  acts  will  be  found  to  be  exactly  the  same.  It  does  not  appear  that  there'is 
any  preamble  to  this.  I  believe  it  is  not  customary  for  acts  of  the  States  to  have  pre- 
anibles,  and  I  am  not  at  all  sure  that  it  is  not  a  better  plan  than  our  own.  I  may  say 
that  this  act,  just  like  our  own,  is  divided  into  clauses  with  regard  to  the  army,  and 
clauses  with  regard  to  the  navy.  The  earlier  clauses  have  reference  to  the  army,  but 
it  will  be  proper  for  me,  for  one  or  two  purposes,  to  refer  to  them.  Your  lordships 
observe  that  the  first  act  does  not,  with  regard  to  enlistment,  deal  generally  with  aU 
persons  who  might  be  within  the  jurisdiction  of  the  States ;  but  it  only  deals  with 
citizens  of  the  United  States.  An  observation  upon  this  point  was  made  by  the 
attorney  general,  and  I  think  under  a  misconception  with  regard  to  the  object  of  the 
act,  which  is  very  plain.  Of  course  by  the  municipal  law,  though  there  may  be  the 
circumstance  that  a  foreigner  may  be  within  the  jurisdiction,  the  municipal  government 
has  no  right  to  interfere  with  the  actions  of  that  foreigner  as  regards  enlistment,  thei'e 
is  no  reason  why  he  should  not  enlist  where  he  pleased.  The  municipal  state,  though 
it  has  jurisdiction  over  every  one  within  its  limits,  has  only  jurisdiction  with  regard 
to  that  which  savors  of  the  allegiance  of  its  citizens  or  natural-born  subjects.  The 
act  is  framed  upon  that  principle. 

LoKD  Chief  Baron.  The  act  of  Congress  you  are  referring  to  contemplates  an  offense 
or  crime  of  a  citizen  of  the  United  States  within  the  territory  or  jurisdiction  thereof; 
not  so  our  own  act. 

Sir  Hugh  Cairns.  Not  so  our  own.  I  take  leave  to  think  that  our  own  in  that 
respect  is  founded  upon  much  truer  principles,  because  it  is  obvious  that  that  is  exactly 
the  extent  of  authority  which  a  state  has  over  its  own  subjects.  A  state,  with  regartl 
to  its  own  subjects  who  owe  allegiance  to  it,  has  a  right  to  say,  "You  shall  not  in  any 
part  of  the  world  accept  employment  in  the  military  force  of  another  power  without 
the  consent  of  your  own  sovereign." 

Lord  Chief  Baron.  Therefore  the  ninth  section  of  our  own  act  makes  punishable 
such  an  offense  when  committed  out  of  the  kingdom. 

Sir  Hugh  Cairns.  No  doubt.  The  first  section  is  this :  "If  any  citizen  of  the  United 
States  shall,  within  the  territory  or  jurisdiction  thereof,  accept  and  exercise  a  commis- 
sion to  serve  a  foreign  prince,  staie,  colony,  district,  or  people  in  war,  by  land  or  by 
sea,  against  any  prince,  state,  colony,  district,  or  people  with  whom  the  United  States 
are  at  peace,  the  person  so  offending  shall  be  deemed  guilty  of  a  high  misdemeanor," 
and  is  finable.  Then,  my  lords,  comes  the  second  section,  which  divides  itself  into  two 
parts,  first  by  way  of  general  enactment,  and  then  by  way  of  qualification,  "  that  if 
any  person  shall,  within  the  territory  or  jurisdiction  of  the  United  States,  enlist  or 
enter  himself,  or  hire  or  retain  another  person  to  enlist  or  enter  himself,  or  to  go  beyond 
the  limits  or  jurisdiction  of  the  United  States  with  intent  to  be  enlisted  or  entered  in 
the  service  of  any  foreign  prince,  state,  colony,  district,  or  people,  as  a  soldier,  or  as  a 
marine  or  seaman,  on  board  of  any  vessel  of  war,  letter  of  marque,  or  privateer,  every 
person  so  offending  shall  be  deemed  guiltyjte;,  a  high  misdemeanor,  shall  be  fined  not 
exceeding  one  thousand  dollars,  and  be  in*^isoned  not  exceeding  three  years:  Pro- 
vided,  That  this  act  shall  not  be  construed  So'extend  to  any  subject  or  citizen  of  any 
foreign  prince,  state,  colony,  district,  or  people  who  shall  transiently  be  within  the 
United  States,  and  shall  on  board  of  any  vessel  of  war,  &e.,  which,  at  the  time  of  its 
arrival  within  the  Uniied  States,  was  fitted  out  and  equipped  as  such,  enlist  or  enter 
himself,  or  hire  or  retain  another  subject  or  citizen  of  the  same  foreign  prince,  state, 
colony,  district,  or  people,  who  is  transiently  within  tlie  United  States,  to  enhst  or 
enter  himself  to  serve  such  foreign  prince,  statOj  colony,  district,  or  people,  on  board 
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such  vessel  of  war,  letter  of  marque,  or  privateer,  if  the  United  States  shall  then  he 
at  peace  with  such  foreign  prince,  state,  colony,  district,  or  people ;"  bringing  it,  there- 
fore, up  very  much  to  the  same  as  the  first,  qualifying  it  not  perhaps  quite  so  widely, 
but  preventing  its  applying  to  any  one  not  owing  permanent  allegiance  to  the  United 
States. 

The  more  important  sections  are  those  which  follow.  The  third,  which  agrees  to  a 
certain  extent  with  the  seventh  section  of  the  English  act,  as  it  now  stands,  is  this,  "If 
any  person  shall  within  the  limits  of  the  United  States  " — and  there  I  pause  to  observe 
that  I  think  our  American  brethren  wrote  better  English  in  this  respect  than  we  did — 
they  put  the  "shall"  in  its  proper  place,  w\ierea,s, per  incuriam,  in  our  own  act  it  has 
slipped  out  of  the  place  where  it  ought  to  be  found — "  If  any  person  shall  within  the 
limits  of  the  United  States  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to 
be  fitted  out  and  armed,  or  shall  knowingly  be  concerned  in  the  furnishing,  fitting  out, 
or  arming  of  any  ship  or  vessel  with  intent  that  such  ship  or  vessel  shall  be  employed 
in  the  service  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  to 
cruize  or  commit  hostilities  against  the  subjects,  citizens,  or  property  of  any  foreign 
prince  or  state,  or  of  any  colony,  district,  or  people  with  whom  the  United  States  are 
at  peace,  or  shall  issue  or  deliver  n  commission  within  the  territory  or  jurisdiction  of 
the  United  States  for  any  ship  or  vessel,  to  the  intent  that  she  may  be  employed  as 
aforesaid,  every  person  so  offending  shall  be  deemed  guilty  of  a  high  misdeameanor, 
and  shall  be  fined  not  more  than  ten  thousand  dollars,  and  imprisoned  not  more  than 
three  years."  Then  there  is  a  provision  with  regard  to  the  forfeiture  of  the  ship. 
There  are  some  very  peculiar  words  in  the  framing  of  that  clause.  It  is  a  very  singular 
thing,  though  it  is  not  at  all  necessary  that  I  should  derive  any  argument  from  it  one 
way  or  the  other,  that  the  words  in  the  first  part  of  that  clause  are  coiyunctive,  "fit 
out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed; 
whereas,  when  we  come  to  the  question  of  being  concerned  in  the  furnishing,  it  is  "  the 
furnishing,  fitting  out,  or  arming  of  any  ship  or  vessel." 

That  has  been  a  subject  of  controversy  in  America,  and  at  a  proper  time  I  will  show 
your  lordships  what  has  been  decided  upon  that  in  America ;  I  only  observe  upon  it 
now  to  show  how  very  singularly  these  acts  are  framed.  Another  thing  is  very  sin- 
gular that  when  we  come  to  the  word  "  concerned,"  another  term  is  introduced  which 
is  not  found  in  the  earlier  part  of  the  sentence,  viz.,  "furnishing."  In  the  early  part 
of  the  sentence  it  is  "fit  out  and  arm."  Then  you  have,  "  procure  to  be  fitted  out  and 
armed;"  then  you  have,  "be  concerned  in  the  furnishing,  fitting  out,  or  arming." 
Whether  that  makes  any  enlargement  of  the  offense  or  not  I  do  not  stop  to  consider. 
I  only  point  out  these  things  to  your  lordships'  attention  at  present.  All  I  would  say 
upon  the  construction  of  this  section,  passing  by  those  nice  criticisms  as  to  "  ands  "  and 
"  ors,"  is  this :  if  this  section  means  this — You  shall  not,  within  the  United  States,  fit  out  a 
ship  as  a  ship  of  war,  intending  her  to  be  employed  by  one  belligerent  against  another — 
then  I  say  that  exactly  tallies  with  the  rules  laid  down  by  Washington  and  affirmed,  as  I 
will  show  your  lordships,  by  international  law  writers,  because  I  apprehend  the  meaning 
of  that  in  the  more  enlarged  terms  would  be  this — you  shall  not  tit  out  a  ship  as  a  ship 
of  war ;  that  is,  you  shall  not  fit  out  a  ship  with  any  of  those  distinctive  fittings,  with 
any  of  those  distinctive  matters  of  equipment,  which  are  not  ambiguous,  which  may 
not  serve  for  other  purposes  beside  use  in  a  ship  of  war — you  shall  not  fit  out  a  ship  of 
war  with  distinctive  fittings  or  equipments,  which  can  be  of  use  or  available  in  no  ship 
except  in  a  ship  of  war.  That  would  exactly  tally  with  the  rules  laid  down  by  the 
American  government  upon  the  subject  beforehand. 

I  will  now  ask  your  lordships  to  go  to  the  next  section  for  the  present  purpose ;  the 
section  relates  to  a  matter  which  will  not  come  in  controversy  here,  but  I  will  read  it: 
"  K  any  citizen  or  citizens  of  the  United  States  shall,  without  the  limits  thereof,  fit  out 
and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall 
knowingly  aid  or  be  concerned  in  the  furnishing,  fitting  out,  or  arming,  any  private 
ship,  or  vessel  of  war,  or  privateer,  with  intent  that  such  ship  or  vessel  shall  be 
employed  to  cruize  or  commit  hostilities  upon  the  citizens  of  the  United  States,  or  their 
property,  or  shall  take  the  command  of,  or  enter  on  board  of  any  such  ship  or  vessel, 
for  the  intent  aforesaid,  or  shall  purchase  any  interest  in  any  such  ship  or  vessel,  with 
a  view  to  share  in  the  profits  thereof,  such  person  so  offending  shall  be  deemed  guilty 
of  a  high  misdeameanor,"  that  is,  to  commit  hostilities  upon  citizens  of  the  United  States, 
which  is  a  wholly  different  matter.  The  attorney  general  reminds  me  accurately 
that  that  fourth  section  was  not  to  be  foand  In  the  act  or  1794,  but  it  was  introduced 
for  the  first  time  into  the  act  of  1818.  1^%  is  not  a  section  dealing  with  the  question  of 
international  law  at  all,  it  Is  dealing  wiftr  the  case  of  what  I  may  call  piracy  or  burg- 
lary, or  whatever  the  term  may  be. 

Lord  CniBii'  Baron.  It  is  sort  of  treason  against  the  United  States,  you  know. 

Sir  Hugh  Cairns.  It  is  one  citizen  committing  hostilities  upon  another. 

Lord  Chief  Baron.  You  are  here  distinguishing  the  act  against  which  the  statute 
is  leveled  and  the  attempt  to  ao  the  act. 

Sir  Hugh  Cairns.  No,  I  do  not  at  present ;  I  wiU  deal  with  that  as  a  separate 
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9?®stioii.  I  do  not  desire  to  embarass  tlie  argument  I  am  now  submitting  to  you* 
lomships  by  tlie  minor  argument  of  -what  may  be  an  attempt  to  do  a  particular  act. 
I  desire  to  follow  out  the  principal  act  itself. 

LoKD  Chibf  Baron.  You  will  come  to  that  by  and  by. 

Sir  Hugh  Cairns.  Yes. 

LoRiy  Chief  Baron.  It  seems  to  me  to  be  extremely  inportant,  before  you  inquire 
what  IS  meant  by  attempting  to  do  a  thing,  and  assisting,  and  endeavoring,  and  pro- 
curing, and  so  on,  to  do  a  thing,  first  to  get  a  most  distinct  notion  of  what  it  is  that  you 
are  not  to  do.  . 

Sir  Hugh  Cairns.  Just  so  j  it  is  with  that  view  I  am  asking  your  lordship's  atten- 
tion to  these  matters. 

Lord  Chief  Baron.  Considerable  confusion  has  arisen,  and  much  of  what  is  said  to 
be  the  confusion  of  the  act  arises  from  confounding  the  act  that  is  not  to  be  done  with 
the  expressions  used  in  forbidding  an  attempt  to  do  it. 

Sir  Hugh  Cairns.  Just  so,  and  I  may"  take  leave  to  say,  by  way  of  anticipation,  it 
will  be  found  if  we  can  once  arrive  at  aclear  and  distinct  understanding  of  what  I  may 
call  the  principal  act  prohibited,  five  minutes  consideration  will  scatter  all  the  rubbish 
that  has  been  talked — I  do  not  use  the  expression  with  reference  to  anything  which 
has  fallen  from  my  learned  friends,  but  I  mean  the  rubbish  talked  out  of  doors — about 
attempts  and  endeavors,  and  commencements  and  assistances,  which  altogether  as- 
sumes that  every  one  of  those  things  creates  a  new  offense,  different  in  character  and 
form  from  the  principal  offense,  whereas  every  one  of  them  must  range  itself  under  the 
principal  offense — they  cannot  go  any  higher  than  the  principal  offense  can  go.  The 
fifth  section  seems  to  me,  with  reference  to  our  investigation  of  what  is  the  principal 
offense,  of  very  great  importance.  It  is  at  page  24  :*  "If  any  person  shall,  within  the 
territory  or  jurisdiction  of  the  United  States,  increase  or  augment,  or  procure  to  be 
increased  or  augmented;  or  shall  knowingly  be  concerned  in  increasing  or  augmenting 
the  force  of  any  ship  of  war,  cruiser,  or  other  armed  vessel,  which  at  the  time  of  her 
arrival  within  the  United  States  was  a  ship  of  war,  cruiser,  or  armed  vessel,  in  the 
service  of  any  foreign  prince,  or  state,  or  of  any  colony,  district,  or  people  or  belonging 
to  the  subjects  or  citizens  of  any  such  prince,  or  state,  colony,  district,  or  people,  the 
same  being  at  war  with  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  peo- 
ple with  whom  the  United  States  are  at  peace,  by  adding  to"  (augmenting,  that  is  to 
say)  "the  number  of  the  guns  of  such  vessel,  or  by  changing  those  on  board  of  her  for 
guns  of  a  larger  caliber,  or  by  the  addition  thereto  of  any  equipment  solely  applicable 
to  war,  every  person  so  offending  shall  be  deemed  guilty  of  a  high  misdemeanor,  shall 
be  fined  not  more  than  one  thousand  dollars,  and  be  imprisoned  not  more  than  oije 
year."  Observe  what  a  flood  of  light  this  pours  upon  the  whole  legislation,  and  bow 
completely  this  legislation  agrees  with  those  rules  preceding  it,  whibh  I  called  youi 
lordships''attention  to.  Here  you  are  dealing  with  a  case  of  ajship  as  to  the  destination 
and  object  of  which  there  is  no  possible  doubt.  She  is  a  sbip  with  letters  of  marque, 
or  a  privateer,  or  a  national  ship  of  war,  there  can  be  no  doubt  about  what.she  is  to  do ; 
no  doubt  about  the  end  for  which  she  is  created ;  no  doubt  about  why  she  is  found  on 
the  sea,  and  why  is  it  she  comes  into  a  port.  All  those  things  are  matters  not  left  to 
speculation  or  inquiry,  or  to  investigation  by  suspicion,  or  by  proof,  or  in  any  other  way ; 
it  is  assumed  there  that  you  have  to  deal  with  a  ship  of  war,  either  belonging  to,  or  at 
all  events  in  the  interest  of  one  of  the  belligerent  parties.  She  comes  into  a  port  of  the 
United  States.  Is  it  unlawful  to  equip  her?  Nothing  of  the  kind;  it  is  unlawful  to 
augment  ber  armed  force  by  adding  to  the  guns,  by  changing  them  for  larger  or  other 
guns,  but  if  there  be  any  equipment  (and  we  all  know  there  is  abundance  of  equip- 
ment) not  applicable  solely  for  warlike  purposes,  she  is  quite  at  liberty  to  have  that 
equipment,  she  is  quite  at  liberty 40  be  supplied  with  it;  she  may  come  in  aud  get  it 
and  sail  away,  and  no  person  is  entitled  to  interfere ;  in  other  words,  the  very  thing 
prescribed  by  the  rule  laid  down  by  Washington  is  to  be  attended  to,  you  are  to  look 
at  the  character  of  the  equipment,  and,  just  as  the  former  section  said,  you  are  not  to 
equip  a  ship  as  a  ship  of  war,  by  which  I  understand  it  to  mean,  you  are  not  to 
equip  a  ship  with  the  distinctive  features  of  an  equipment  which  is  solely  applicable 
for  war,  so,  where  you  have  a  ship  admittedly  a  ship  of  war  to  deal  with,  you  may 
equip  her,  but  you  may  not  equip  her  with  an  equipment  which  is  solely  applicable 
to  war. 

'  Then  we  have  still,  my  lords,  some  very  important  additional  light  on  the  latter 
clauses  of  the  statute.  I  pass  over  the  sixth  and  seventh,  the  marginal  notes  of  which 
sufficiently  explain  them.  "Setting  on  foot  within  the  United  States  any  military 
expedition  against  a  friendly  power"  is  illegal,  and  the  district  courts  are  to  have  cog- 
nizance of  complaints.  Then  by  the  eighth  section  the  President  may  employ  the 
forces  or  the  militia  for  suppressing  such  expeditious.  That  does  not  seem  to  have  been 
thought  necessary  in  the  English  act  of  Parliament,  I  suppose  it  is  because  our  common 
law  would  amply  supply  that  power.    By  the  ninth  section,  the  President  may  emplqy 

*  See  page  145, 
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the  foices  or  the  militia  to  compel  the  departure  of  vessels.  I  pass  over  all  those  and 
now  ask  your  lordships'  attention  to  the  tenth  and  eleventh  sections.  What  does  the 
tenth  section  say?  "That  the  owners  Or  consignees  of  every  armed  ship  or  vessel 
sailing  out  of  the  ports  of  the  United  States,  helonging  wholly  or  in  part  to  citizens 
thereof,  shall  enter  into  bond  ts  the  United  States,  with  sufficient  sureties,  prior  to 
clearing  out  the  same,  in  double  the  amount  of  the  value  of  the  vessel  and  cargo  on 
hoard,  including  her  armament,  that  the  said  ship  or  vessel  shall  not  be  employed  by 
such  owners  to  cruise  or  commit  hostilities  against  the  subjects,  citizens,  or  property 
of  any  foreign  province  or  state,  or  of  any  colony,  district,  or  people  with  whom  the 
United  States  are  at  peace." 

That  is  a  clause  which,  as  my  learned  friend  reminds  me,  (and  I  am  much  obliged  to 
my  learned  friend  for  reminding  me  of  it,)  was  inserted  in  the  act  of  1818,  it  not  being 
in  the  old  act ;  that  perhaps  makes  it  the  more  important,  because  it  is  a  clause  inserted 
after  the  former  act  had  been  in  existence  for  twenty-six  years,  and  had,  one  may  say, 
obtained  a  certain  amount  of  judicial  construction.  This  is  a  clause  put  into  the  act  of 
1818,  and  of  course  one  must  assume  in  harmony  with  all  the  rest  of  the  sections  in  the 
act  of  Congress,  and  throwing  important  light  upon  their  construction.  Yoiir  lordships 
will  observe  that  the  condition  of  the  bond  is  not  that  the  ship  shall  not  be  employed 
to  cruise  or  commit  hostilities  generally,  but  that  she  shall  not  be  employed  by  the 
owners;  that  is  to  say,  the  owners,  if  she  belong  wholly  or  in  part  to  citizens  of  the 
United  States,  may  transfer  her,  and  she  may  be  employed  by  others  not  citizens  of  the 
United  States  to  cruise  or  commit  hostilities.  The  condition  of  the  bond  would  not 
be  affected;  but  the  part  of  the  section  I  am  anxious  to  call  your  lordships'  particular 
attention  to  is  this.  What  is  the  vessel  as  to  which  the  bond  can  be  demanded  f  A  ship 
is  going  to  sail  out  of  a  port  of  the  United  States,  the  collector  of  customs  says — Well, 
I  do  not  quite  like  the  look  of  that  vessel  or  what  I  know  about  her,  you  must  give  me 
a  bond  that  she  shall  not  be  employed  by  the  owner  to  cruise  or  commit  hostilities. 
What  does  the  owner  say  1  the  owner  says,  for  what  ship  are  you  entitled  to  ask  a  bond ; 
are  you  entitled  to  ask  a  bond  because  you  choose  to  say  you  do  not  like  the  look  of  the 
ship  or  have  reason  to  suppose  that  hereafter  she  may  become  a  ship  of  war,  or  be 
turned  into  a  ship  of  war,  and  are  you  entitled  to  take  a  bond  that  she  shall  not  be 
turned  into  a  ship  of  war?  Nothing  of  the  kind.  Before  the  collector  of  customs  can 
establish  his  right  to  ask  for  the  bond,  he  must  show  that  the  ship  is  an  armed  ship, 
and  it  is  only  in  respect  of  the  ship  being  an  armed  ship  sailing  out  of  a  port  of  the 
United  States  that  a  bond  can  be  taken.  But  observe,  my  lords,  if  it  is  desirable  in  any 
.  case  to  take  a  bond  by  way  of  security  and  to  give  that  peculiar  power,  that  somewhat 
tyrannical  power,  to  the  collector  of  customs  to  demand  a  bond,  surely,  of  all  cases 
where  that  is  necessary,  the  very  case  where  it  is  most  required  is  not  where  the  matter 
is  patens  ad  oculos,  and  where  the  collector  might  proceed  on  the  other  clause  of  the  act, 
where  the  case  was  complete  of  a  ship  of  war  sailing  out  of  the  port,  but  rather  a 
case  where,  without  having  the  proof  complete  to  his  eye,  he  would  be  able  to  suggest 
some  reason  for  supposing  some  use  was  intended  to  be  made  of  the  ship  afterward 
which  would  change  its  condition  from  what  it  then  was  into  that  of  a  ship  of  war,  but 
he  cannot  do  it — ^he  has  no  right  to  demur  to  the  departure  of  the  ship  till  the  owners 
have  given  a  bond,  unless  he  can  show  that  the  ship  is  an  armed  ship  about  to  issue  out 
of  a  port  of  the  United  States. 

Let  us  couple  that  with  the  eleventh  section,  which  is  also  new,  and  therefore  the 
argument  is  the  more  important  because  these  are  clauses  added  to  the  act  of  Parliament 
after  it  had  been  in  existence  nearly  thirty  years,  and  when  its  scope  must  have  been 
well  understood  and  appreciated.  "That  the  collectors  of  the  customs  be  and  they  are 
hereby  respectively  authorized  and  required  to  detain  any  vessel  manifestly  built  for 
warlike  purposes."  This  is  a  new  class  of  vessel;  tjiisis  not  an  armed  vessel.  Let  us 
see  under  what  circumstances  they  are  authorized  to  detain  "  any  vessel  manifestly 
built  for  warlike  purposes  and  about  to  depart  from  the  United  States."  Not  generally ; 
they  cannot  detain,  generally,  any  vessel  "manifestly  built  for  warlike  purposes,"  but 
"  any  vessel  manifestly  built  for  warlike  purposes  "  "  of  which  the  cargo  shall  principally 
consist  of  arms  and  munitions  of  war,  when  the  number  of  men  shipped  on  board  or  other 
circumstances  shall  render  it  probable  that  such  vessel  is  intended  to  be  employed  by 
the  owner  or  owners  to  cruise  or  commit  hostilities  upon  the  subjects,  citizens,  or 
property  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people  with  whom 
the  United  States  are  at  peace  untU  the  decision  of  the  President  be  had  thereon,"  or 
until  a  bond  be  given. 

Now,  my  lords,  this  again,  I  venture  to  think,  gives  us  a  very  large  amount  of  light 
upon  the  general  object  and  pcope  of  the  statute,  because  I  venture  to  say  again  here 
if  there  be  an  occasion  with  reference  to  which  it  is  desirable  to  give  authority  to  the 
collector  of  customs  to  detain  upon  suspicion,  if  the  scope  of  the  act  is  broader  than  I 
have  suggested,  if  the  scope  of  the  act  is  this,  that  it  is  an  offense  to  do  anything  to 
the  ship  (I  will  not  use  any  specific  term)  in  a  port  of  the  United  States  which  can 
afterward  be  made  available  for  the  use  of  the  ship  when  she  becomes  a  ship  of  war, 
if  that  is  the  scope  of  the  legislation,  then  surely  the  occasion  on  which  it  would  be 
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desirable  to  give  the  collector  of  customs  authority  to  detain  a  vessel  on  suspicion  would 
be  this,  not  when  the  ship  had  those  things  on  board,  the  possession  of  which  on  board 
clearly  brought  her  within  the  act  of  Congress,  but  an  occasion  on  which  the  collector 
of  customs  would  not  have  those  visible  proofs  to  appeal  to,  but  would  have  simply 
that  which  is  indicated  in  the  beginning  of  the  section,  namely,  when  he  could  say,  "Btere 
is  a  ship  which,  though  it  has  no  warlike  equipment,  yet  I  cannot  help  thinking  is  a 
ship  manifestly  built  for  warlike  purposes  that  hereafter  may  be  turned  into  a  vessel  pf 
war.  I  now  wish  to  detain  her,  in  order  that  the  question  may  be  tried  whether  that 
is  meant  to  be  done."  But  he  has  no  authority  of  that  kind.  No  amount  of  suspicion 
will  justify  detention  in  a  case  of  that  sort.  The  cases  in  which  a  bond  can  be  required, 
and  the  cases  in  which  the  ship  can  be  detained,  being  express,  other  cases  are  negatived, 
and  among  others  this  clearly  is  negatived:  the  right  to  detain  or  the  right  to  require 
a  bond  from  the  owner  of  the  ship  merely  upon  a  suspicion ;  and  I  will  go  farther, 
merely  upon  proof  to  be  adduced  that  hereafter  she  is  to  be  converted  into  a  vessel  of 
war.  If  manifestly  buUt  and  intended  for  warlike  purposes,  and  if  her  cargo  consists 
principally  of  arms  and  munitions  of  war,  and  if  the  number  of  men  shipped  on  board, 
or  other  circumstances  over  and  above  those  which  are  cardinal  and  essential  ingredients 
in  the  case,  the  collector  of  customs,  if  those  things  combine,  may  detain  the  snip  until 
the  decision  of  the  President  be  known,  or  until  a  bond  be  given.  How  is  it  possible  to 
contend,  after  those  sections  are  read,  that  the  scope  or  ambit  of  the  general  section 
meant  more  than  that  which  is  indicated  by  these  sections,  namely,  to  provide  for  the 
ease  where  you  are  equipping  within  the  ports  of  America  a  ship  as  a  vessel  of  war ; 
meaning  by  that,  equipping  her  with  things  that  are  essential  and  distinguishing 
characteristics  of  a  vessel  of  war. 

Mr.  Baron  Channell.  The  tenth  section  makes  no  reference  to  intent.  The  eleventh 
section  refers  to  intent  to  be  ascertained  by  eircumstances,  either  by  appeal  to  the 
President,  or  if  they  are  difficult  to  be  got  at,  by  getting  a  bond. 

Mr.  Baeox  Beamweix.  The  tenth  section  applies  to  an  armed  ship ;  and  the  eleventh 
section  evidently  applies  to  a  ship  which  would  not  be  comprehended  within  the  tenth 
section,  and  which  is  not  armed. 

Sir  Hugh  Cairns.  Which  has  arms  and  munitions  of  war  on  board. 

Mr.  Baron  Bramwell.  One  would  suppose  from  the  two  sections  that  it  was 
intended  to  require  a  bond  in  the  case  of  a  vessel  which  could  not  be  said  to  be  armed, 
which  might  be  something  short  of  being  an  armed  vessel,  because  if  she  were  an 
armed  vessel  she  would  be  within  the  tenth  section. 

Sir  Hugh  Cairns.  Clearly  so ;  if  your  lordships  look  at  the  last  words  of  section 
eleven  in  the  cases  where  detention  of  vessels  is  allowed,  the  detention  is  to  take  place 
"  until  the  decision  of  the  President  be  had  thereon  or  until  the  owner  or  owners  shall 
give  such  bond  and  security  as  is  required  of  the  owners  of  armed  ships  by  the  pre- 
ceding section."  Therefore  a  bond  as  it  were  m  simili  cami  is  to  be  given  under  the 
eleventh  section. 

Mr.  Baron  Bramweix.  I  am  afraid  I  did  not  make  myself  intelligible.  What  I 
meant  was  that  section  eleven  seems  to  be  directed  against  a  vessel  which  could  not 
be  said  to  be  the  armed  vessel  in  the  tenth  section ;  and  consequently  this  eleventh  sec- 
tion of  the  American  foreign  enlistment  act  applies  to  vessels  not  armed. 

Sir  Hugh  Cairns.  Yes,  my  lord.  Vessels  not  armed,  but  having  those  other  qualifica- 
tions -vfhich  are  mentioned  in  the  eleventh  section,  namely,  carrying  a  cargo  consisting 
principally  of  arms  and  munitions  of  war,  coupled  with  this,  that  she  is  manifestly 
built  for  warlike  purposes,  and  that  the  number  of  men  shipped  on  board,  or  other 
circumstances,  make  it  probable  that  she  is  intended  to  cruise  or  commit  hostilities. 
If  I  might  describe  it  in  other  words,  the  eleventh  section  seems  to  provide  against 
the  case  of  a  ship  manifestly  built  for  warlike  purposes,  carrying  out  her  own  equip- 
ment for  warlike  purposes — carrying  it  out  as  if  it  was  cargo,  and  coupled  with  the 
presence  of  such  a  number  of  men  as  distinctly  mark  her  as  a  ship  intended  for  war- 
like purposes. 

Now,  my  lords,  having  troubled  your  lordships  with  the  words  of  the  American  act, 
it  would  be  proper  at  this  stage  of  the  argument  to  refer  you  to  those  American 
authorities,  so  far  as  we  have  them,  upon  the  construction  of  this  act  of  Congress,  and 
the  first,  I  believe,  in  point  of  time,  or  very  nearly  the  first,  is  a  case  reported  in  Bee's 
American  Admiralty  Reports,  page  76.  I  should  mention  that  Bee  is  not  the  reporter ; 
they  are  the  decisions  of  an  admiralty  judge  of  that  name,  of  considerable  reputation 
in  America. 

Mr.  Baron  Channbll.  Is  it  the  case  of  Moodie  against  the  ship  Brothers  ? 

Sir  Hugh  Cairns.  Yes,  Moodie  against  the  ship  Brothers.  The  question  arose  in 
this  way :  A  privateer  had  taken  a  prize ;  she  was  brought  in  for  adjudication,  and 
Mr.  Moodie,  who  was  the  English  consul,  and  in  whose  name  all  the  proceedings  during 
the  beginning  of  the  war  were  taken,  objected  to  the  condemnation  upon  the  ground 
that  the  privateer  had  been  fitted  out  in  a  port  of  the  United  States,  in  contravention 
of  the  American  act  of  Congress,  which  would  have  made  the  capture  illegal  if  it  could 
have  been  proved.    "  The  prize,  iipon  the  arrival  in  this  port,  was  with  the  cargo  libelled 
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by  the  British  consul,  Mr.  Moodie,  ■who,  among  other  causes,  alleges  that  the  pri- 
Tateer"  (the  whole  of  this  report  is  the  judgment  of  the  court)  "  was  originally  fitted 
out  m  the  port  of  Charleston,  or  augmented  in  her  warlike  force,  contrary  to  the  act 
of  Congress  and  Ifiw  of  neutrality  of  nations ;  he  therefore  claims  restitution  of  the 
captured  vessel.  The  claimants  cannot  deny  that  the  privateer  was  originally  fitted, 
armed,  or  manned  within  any  of  the  ports  of  the  United  States;  or  that  she  received 
therein  any  augmentation  or  addition  solely  applicable  to  purposes  of  war.  They  pro- 
duce a  copy  of  her  commission  from  Leveaiix,  and  plead  the  seveuteentli  article  of  the 
treaty  with  France  in  bar  to  the  interference  of  this  court  in  this  cause.  Several  exhib- 
its have  been  tiled  to  show  that  the  captured  vessel  and  cargo  are  British  property,  , 
and  one  exhibit  shows  that  the  privateer  was  formerly  an  armed  vessel  in  the  service 
of  the  King  of  Spain,  and  then  mounted  eighteen  guns ;  that  she  was  captured  by  the 
Montagne,  French  privateer,  and  brought  as  a  prize  into  this  port,  from  whence  she 
afterward  departed  with  fewer  guns  than  she  had  on  her  coming  in."  It  was  agreed 
between  the  parties  that  certain  evidence  should  be  taken.  The  judge  continues:  "  I 
have  already,  by  my  decree  in  the  case  of  the  Courier,  declared  my.  opinion  of  this  pri- 
vateer, but  have  reconsidered  the  evidence  with  great  care,  Messrs.  Wallace,  Libby, 
WUliams,  Carpenter,  and  Weyman,  and  the  collector,  and  they  all  agree  that  she  was 
a  complete  privateer  when  she  first  arrived  there ;  she  had  then  fourteen  guns  on  her 
main-deck,  two  cohorns  forward,  and  swivels  on  her  quarter-deck.  They  also  agree 
that  ghe  received  no  augmentation  of  force  here  ;  she  had  been  much  injured  in  her 
engagement  with  La  Montagne,  and  was  compelled  to  take  off  her  quarter-deck.  She 
then  went  to  sea,  returned  dismasted,  and  took  a  new  mast,"  (that  was  in  an  American 
port,)  "but  none  of  the  witnesses  saw  any  additional  equipments.  Ingram,  who 
worked  on  her,  says  she  had  her  quarter-deck  taken  down,  her  waist  repaired,  and  two 
ports  cut  therein  ;  that  she  was  an  armed  vessel  when  she  arrived,  and  was  repaired 
as  a  privateer.  The  question  then  is  wholly  as  to  the  cutting  of  two  new  ports  when 
her  waist  was  repaired.  This  arises  out  of  Ingram's  testimony,  which  is  at  variance 
with  that  of  Williams,  Libby,  and  Carpenter,  and  positively  contradicted  by  the  oath 
of  the  claimants,  who  swear  that  the  repairs  she  received  in  this  port  were  necessary 
to  her  safety  of  sailing,  but  not  at  all  applicable  to  war."  The  learned  judge  wa.i  con- 
vinced that  that  was  the  issue  to  be  decided  upon  the  evidence,  whether  the  repairs  or 
equipments  she  had  received  were  at  all  applicable  to  war.  "They  say  that  she 
actually  went  to  sea  with  fewer  guns  than  she  had  when  she  arrived  as  a  prize.  Ad- 
mitting, then,  for  the  sake  of  reconciling  Ingram's  testimony  with  that  of  the  other 
witnesses,  and  with  this  oath  of  the  claimants,  that  two  of  her  ports  in  the  waist  were 
altered,  this  will  not  amount  to  any  additional  equipments,  nor  can  it  be  considered  as 
a  breach  of  neutrality.  If  a  prosecution  had  been  instituted  under  the  act  of  the  5th 
of  June,  no  forfeiture  could  have  been  adjudged  for  so  trifling  an  alteration.  Upon  the 
whole,  I  retain  my  opinion,  and  that  upon  mature  deliberation.  I  therefore  admit  the 
relevancy  of  the  plea  in  bar."  Of  course  it  is  no  part  of  my  business  to  consider 
whether,  upon  the  facts  before  that  learned  judge,  he  was  right  or  wrong  in  his  con- 
clusion as  to  the  facts ;  all  I  refer  to  the  case  for  is  this :  the  parties  thought  and  the 
judge  thought  that  that  which  he  had  to  determine  was,  were  there  equipments  put 
on  board  the  ship  in  an  American  port  solely  applicable  to  war  or  not?  he  thought 
there  were  not.  That  was  what  he  thought  was  the  construction  of  the  act  and  the 
matter  he  had  to  consider,  and  with  that  accordingly  he  dealt  in  the  way  I  have 
mentioned. 

My  lords,  I  ought  to  say  (your  lordships  will  pardon  me  for  it)  that  I  omitted  before 
I  commenced  these  American  cases  to  give  your  lordships  the  reference  which  I  promised 
to  do,  namely,  to  the  authority  upon  international  law,  showing  this,  that  the  rules 
laid  down  by  Washington's  government  and  the  American  act  of  Congress  were  declara- 
tory of,  and  in  accordance  with,  the  antecedent  rules  of  internationiu  law.  I  promised 
to  give  your  lordships  that  authority  as  a  justification  for  my  referring  to  those  rules, 
which  otherwise  perhaps  would  not  have  been  relevant  to  the  argument;  that  is  laid 
down  in  the  clearest  way  by  Chancellor  Kent  in  the  same  book  to  which  I  referred 
before.  I  refer  to  the  marginal  paging  122.  He  says :  '  The  government  of  the  United 
States  was  warranted  by  the  law  and  practice  of  nations  in  the  declarations  made  in 
1793  of  the  rules  of  neutrality,  which  were  particularly  recognized  as  necessary  to  be 
observed  by  the  belligerent  powers  in  their  intercourse  with  this  country."  Those  are 
the  rules  of  1793  which  I  mentioned.  "  These  rules  were  that  the  original  arming  or 
equipping  of  vessels  ip  our  ports  by  any  of  the  powers  at  war  for  military  service  was 
unlawful,  and  no  such  vessel  was  entitled  to  an  asylum  in  our  ports.  The  equipment 
by  them  of  government  vessels  of  wax,  in  matters  which,  if  done  to  other  vessels,  would 
be  applicable  equally  to  commerce  or  war,  was  lawful.  The  equipment  by  them  of 
vessels  fitted  for  merchandise  and  war,  and  applicable  to  either,  was  lawful;  but  if  it 
were  of  a  nature  solely  applicable  to  war,  it  was  unlawful.  And  if  the  armed  vessel  of 
one  nation  should  depart  from  our  jurisdiction,  no  armed  vessel  being  within  the  same, 
and  belonging  to  an  adverse  belligerent  power,  shall  depart  untU  twenty-four  hours 
after  the  former  without  being  deemed  to  have  violated  the  law  of  nations.    Congress 
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have  repeatedly  by  statute  made  suitable  proTlsion  for  the  support  aud  due  observance 
or  similar  rules  of  neutrality,  and  given  sanction  to  the  principle  of  them  as  being 
lonntl«d  in  the  universal  law  of  nations.  It  is  declared  to  be  a  misdemeanor."  And 
then  Mr.  Kent  goes  on  to  recite  the  foreign  enlistment  act  of  Congress,  which  I  have 
already  referred  to,  reciting  it  in  this  way,  that  this  was  an  instance  of  Congress  being 
supported  by  municipal  regulation  for  the  observance  of  those  rnles  of  neutrality  which 
hav«  been  justified  by;  and  have  been  founded  upon,  the  principles  of  international 

My  lords,  that  is  an  authority  I  said  would  connect,  as  I  thought,  in  your  lordhips' 
minds  the  whole  chain  which  I  have  given,  first  the  declaration,  and  then  the  act  of  Con- 
gress, showing  that  this  declaration  and  this  act  of  Congress  were  simply  an  afflrmanoe 
of  the  rule  of  international  law;  and  I  think  I  might  pause  for  a  moment  there  to 
observe,  that  perhaps  now  at  this  stage  of  the  argument  I  might  be  in  a  position  to 
advert  to  a  saggestion  which  fell  from  Mr.  Baron  Bramwell,  when  he  asked  me  whether 
Iproposed  to  consider,  upon  the  rule  of  international  law  alone  as.  apart  from  muni-, 
cipal  law,  the  case  that  might  be  put  of  two  ships  leaving  a  neutral  port,  the  one 
unarmed  and  unequipped  for  war,  and  the  other  having  on  board  arms  and  warlike 
•qnipments,  proposed  to  be  afterward  transferred  to  the  first.  The  answer  I  should 
give  to  that  is  tliis  :  The  definition  in  these  rules  of  the  principle  of  international  law 
is  clear  and  express.  The  gist  of  the  whole  is  doing  the  act  which  is  prohibited  within 
the  neutral  territory.  The  act  prohibited  is  the  equipment  of  the  ship,  which  means 
putting  equipments  into  their  place  upon  the  ship  ;  no  other  act  is  prohibited,  and  no 
other  act  can  be  brought  within  the  scope  of  the  act  so  defined.  That  may  be  an  ex- 
treme case,  and  I  will  deal  with  extreme  cases  by  and  by,  and  show  your  lordships 
what  extreme  cases  there  are  upon  all  sides  upon  a  question  of  this  kind.  However,  if 
it  be  an  extreme  case,  I  say  it  is  not  in  my- humble  judgment  contrary  to  the  principles 
of  international  law  to  send  out  an  unarmed  ship  from  a  neutral  port,  a  ship  unarmed 
andunequipped  for  any  hostUe  purpose,  using  those  terms  as  I  have  explained  them, 
ajid  either  ailong  with  her,  or  after  her,  or  before  her,  sending  out  of  that  same  port 
another  ship  with  those  articles  on  board  called  contraband  or  munitions  of  war,  though 
the  object  may  be  in  a  foreign  port  or  on  the  high  seas  or  anywhere  else  out  of  the 
neutral  jurisdiction  to  transfer  the  one  from  the  other  and  to  put  the  contents  of  the 
second  ship  on  board  of  the  first  ship.  It  is  one  of  those  matters  which  leaves  entirely 
every  rule  of  international  unviolated.  The  neutral  territory  is  not  violated — nothing 
issues  out  of  the  neutral  territory  in  a  position  which  can  be  called  a  position  for  com- 
mitting hostilities.  There  niust  be  an  act  done  in  that  which  is  unneutral  ground, 
either  the  high  seas  or  the  hostile  territory,  and  there  it  is  that  the  right  of  the  bel- 
ligerent comes  in  to  prevent  and  intercept  that  act  being  done,  if  the  belligerent  desires 
to  do  it. 

Mr.  Baron  Bramwell.  No  doubt  directly  the  two  vessels  get  out,  the  one  that  is 
to  receive  the  armament  and  the  other  that  has  the  armament  on  board,  both  being 
defenseless,  both  might  be  taken  by  the  belligerent,  they  would  have  no  rights  or 
prtvileges ;  but  if  that  is  not  a  breach  of  the  law,  it  certainly  looks  very  like  an 
evasion. 

Lord  Chief  Barost.  The  answer  may  be  that  there  is  no  equitable  construction  of  a 
penal  statute. 

Sir  Hugh  Cairns.  The  moment  it  is  said  it  is  an  evasion,  the  case  is  conceded. 

Mr.  Baron  Bramwell.  The  word  "  evasion  "  has  two  meanings.  You  may  evade  a 
positive  enactment;  for  instance,  if  an  act  says  that  a  man  receiving  £100  a  year  shall 
pay  income  tax,  he  may  evade  that  by  returning  his  income  at  £99  19s.  llfd.  But 
when  you  have  not  a  written  law,  but  law  depending  upon  principle,  where  you  may 
say  there  is  no  law  but  the  spirit  of  law,  if  you  talk  about  evading  that  you  infringe  it. 

LOKD  Chief  Baron.  That  would  be  true,  and  is  true,  in  the  case  of  many  acts  of 
Parliament  which  are  prohibitory,  and  which  receive  a  construction  from  the  courts 
according  to  their  spirit — no  doubt  about  that.  But  the  moment  you  come  to  a  question 
of  crime,  you  must  be  within  the  very  words  of  the  act.  It  will  not  do  to  say  you  are 
doing  that  which  is  as  bad ;  it  may  be  as  bad,  but  it  is  not  the  thing. 

Sir  Hugh  Cairns.  A  multo  fortiori,  where  you  are  dealing  with  that  which  is  made  a 
crime  by  act  of  Parliament  in  certain  circumstances,  but  which  is  no  malum  in  se. 

Mt.  Baron  Bramwell.  I  do  not  like  to  anticipate  your  argument ;  but  I  was 
addressing  myself  to  the  state  of  things  which  I  thought  your  remark  was  directed -to. 

Sir  Hugh  Cairns.  I  did  not  misunderstand  your  lordship's  observation,  but  I  was 
following  for  a  moment  the  point  put  by  the  Chief  Baron.  I  understood  Mr.  Baron 
Bramwell  to  distinguish  between  an  offense  to  be  brought  under  the  municipal  law, 
where  he  would  agree  it  must  be  brought  legally  within  the  words,  and  an  oifense 
Wihich  is  supposed  to  be  one  by  international  law,  where,  according  to  Mr.  Baron 
Bramwell's  si^gestion,  there  might  be  a  larger  latitude  and  a  larger  scope. 

Mr.  Baron  Bramwell.  I  am  reluctant  to  interrupt  you  by  any  lengthened  statement ; 
but  I  did  not  intend  to  propound  any  opinion;  I  only  wished  you  to  address  yourself 
tO'  that  point.    As  it  strikes  me,  it  is  doubtftil ;  but  what  I  should  like  information  upon 
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would  be  this,  Does  international  law  prohibit  what  is  (one  really  cannot  disguise  it) 
a  quibble  in  practice,  that  two  vessels  may  lie  side  by  side,  may  wait  for  a  fog,  may 
slip  out,  and  when  about  three  or  four  miles  iiom  shore,  that  which  was  an  unarmed 
vessel  may  become  an  armed  vessel,  and  may  immediately  commit  hostilities  against 
the  belligerent? 

Sir  Hugh  Cairns.  I  quite  understand  your  lordship  as  putting  this  matter  to  test 
the  rule  of  international  law;  but  observe  how  wide  we  get  the  moment  we  pass^he 
letter  of  the  international  law,  just  as  we  do  the  moment  we  pass  the  letter  of  the 
municipal  law ;  because  another  case  might  be  put  which  would  come  very  near  that 
which  your  lordship  has  supposed.  Suppose  that  a  belligerent,  having  got  a  vessel 
-wholly  unarmed  and  wholly  unsuitable  for  war,  without  equipment,  wishes  to  have 
her  equipments  put  on  board,  and  suppose  that  belligerent  sends  the  ship  which  is  so 
intended  to  be  dealt  with,  in  safety,  having  escaped  capture,  and  anchors  her  inside  the 
three  miles  of  neutral  territory,  waits  till  the  equipment  (which  clearly,  so  long  as  it  is 
in  preparation  upon  the  neutral  dry  ground,  is  simply  in  the  character  of  munitions  of 
war,  and  contraband  of  war  j  is  ready,  waits  till  that  is  shipped,  then  drops  outside  the 
neutral  line  just  immediately  before  an  outcoming  ship  which  takes  the  contents  of  the 
other  on  board ;  there  is  a  case  where  you  have  not  an  attempt  at  doing  any  act  within 
the  neutral  territory  with  regard  to  the  ship  waiting  for  equipment,  and  yet  the  conse- 
quences are  exactly  the  same,  the  same  process  is  performed  as  in  the  other  case,  and  it 
might  be  said  that  is  against  the  statute,  but  no  one  would  contend  for  a  moment  that 
it  was  against  the  law.  I  refer  simply,  at  present,  (I  wiU  return  to  them  before  I  have 
done,)  to  extreme  cases  which  may  be  supposed  in  a  matter  of  this  kind.  At  present  I 
merely  take  leave  to  suggest,  by  way  of  answer  to  the  suggestion  of  his  lordship,  that 
upon  these  rules  of  international  law  to  which  I  have  referred,  and  the  American  dec- 
laration, they  are  rules  of  positive  law,  so  far  as  they  go ;  they  are  rules  of  positive 
law  not  to  be  extended  beyond  the  expressions  in  them ;  and  it  is  no  doubt  owing  to 
the  very  circumstance  of  the  neutral  territory  being  divided  by  a  sharp  line  and  things 
being  lawful  outside  of  it  which  are  not  lawful  within  it,  that  the  whole  principle  and 
reasoning  of  cases,  like  that  before  Lord  StoweU  of  the  Two  Brothers,  assume  that 
arbitrary  cases  will  arise  and  must  arise,  where,  upon  one  side  of  the  line,  you  will  be 
safe,  and  where,  on  the  other  side  of  the  hue,  you  wiU  be  unsafe,  and  that  a  sharp  line 
must  be  drawn  clearly  as  the  dividing  line  between  the  two  classes  of  cases. 

Having  by  your  lordships'  permission  turned  aside  for  a  moment  to  supply  that 
authority  from  Kent's  book,  I  now  return  to  the  next  case  upon  this  act  in  the  Ameri- 
can authorities.  There  was  a  trial  for  a  misdemeanor  under  this  act,  in  the  year  1795, 
of  a  Frenchman  named  Guinet,  reported  in  Wharton's  American  State  Trials,  page  93; 
and  before  referring  to  any  expressions  found- in  that  report,  I  may  tell  your  lordships 
that  there  were  in  that  case  two  questions  which  arose :  the  one  was  whether  there  was  an 
equipment  within  the  terms  of  the  act  of  Congress  within  the  American  jurisdiction ; 
the  other  was  whether  there  was  an  intent  on  the  part  of  Guinet,  the  prisoner,  to  join 
in  using  the  ship  as  a  privateer.  As  the  facts  came  out  they  were  held  by  the  jury  to 
have  been  proved ;  it  was  clear  to  demonstration  that  the  equipment  was  an  equipment 
which  made  the  ship  an  armed  ship  ready  to  commit  hostilities  before  she  left  Ameri- 
can jurisdiction ;  therefore  no  question  arose  as  to  an  equipment  not  of  a  warlike 
character.  The  case  would  be  no  authority  upon  that  point,  nor  do  I  believe  there  is 
any  authority  either  in  America  or  in  tliis  country  upon  that  point.  The  other  part 
of  the  case  depended  upon  the  evidence,  which  I  will  not  refer  to  at  any  length,  to 
show  that  Guinet  was  a  person  knowingly  acting  for  the  purpose  of  joining  in  the  cruise 
of  this  privateer,  and  using  her  as  an  armed  vessel.  The  indictment  was  that  he  was 
concerned  in  furnishing,  fitting  out  and  arming  a  certain  ship  called  Les  Jumeaux  lying 
at  the  port  of  Philadelphia.  And  the  evidence  upon  the  point  is  stated  thus  at  page 
95.  The  master  warden  it  appears,  who  was  a  son  of  custom-house  officer,  went  to 
examine  the  ship.  "The  master  warden  found  the  vessel  in  great  forwardness,  her 
twenty  ports  open,  her  upper  deck  changed,  &c.,  and  four  iron  guns  on  carriages,  with 
two  swivels,  were  lying  on  the  adjoining  wharf.  He  therefore  desired  the  carpenter  to 
desist  from  working  any  further  on  the  vessel,  and  made  a  report  on  the  subject  to  the 
Secretary  of  War,  who  directed  that  all  the  recent  equipments  of  a  warlike  nature  should 
be  dismantled  and  the  vessel  restored  to  the  state  in  which  she  was  when  she  arrived. 
The  master  warden  accordingly  caused  the  portholes  to  be  shut  up,  and  even  refused  t» 
allow  any  ring-bolts  to  be  fixed  in  the  vessel.  A  few  days  before  she  left  the  port  a  wit- 
ness said  he  saw  four  guns  in  her  hatchway ;  the  carpenter  who  repaired  her  said  she  car- 
ried with  her  from  the  wharf  the  four  guns  and  two  swivels  that  she  brought  in ;  and, 
according  to  the  custom-house  entry,  she  saUed  from  the  city  in  ballast,  having  nothing 
in  her  hold  but  provisions,  water-casks,  and  wood,  for  ship's  use."  That  is  the  way  the 
owner  had  entered  her  clearance  at  the  custom-house ;  she  was  sailing  with  provisions, 
water-casks,  and  wood  for  the  ship's  use.  Then  it  appeared  likewise  that  she  came  to 
atWilmington,  (also  within  the  jurisdiction;)  "  that  an  apprentice  to  the  pilot  onboard 
of  her  was  left  behind,  in  order  to  carry  on  board  some  guns,  cordage,  and  bedding ; 
that  accordingly  he,  in  company  with  his  master, "  (who  had  returned  from  Wilming- 
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ton,)  piloted  the  Teasel,  and  two  black  boys  carried  and  delivered  on  board  three  or 
four  carriage  guns ;  that  the  witness  (who  did  not  go  on  board)  saw  no  appearance  of 
other  guns,  which  he  could  have  done,  though  it  was  dark,  had  there  been  port-holes 
and  the  guns  run  out ;  that  the  pilot-boat  returned  to  Philadelphia  the  same  night  for 
lihe  purpose  of  carrying  to  the  ship  some  of  her  crew,  and  two  or  three  hogsheads ;  that 
the  hogsheads  were  put  on  board  the  pilot-boat  the  next  day,  and  being  there  opened 
were  found  tobefilledwitha  number  of  little  kegs,  the  contents  of  which  were  unknown . 
Tha.t  at  the  same  time  twenty  or  thirty  muskets,  a  number  of  lanterns,  cans,  &o.,  were 
put  on  board;  that  the  whole  of  this  transaction  took  place  in  the  night  time,  between 
10  and  11  o'clock;  and  that  during  the  same  night  the  pilot-boat,  with  three  or  four 
Frenchmen  on  board,  pushed  from  the  wharf  and  sailed  down  to  Wilmington,  where 
the  vessel  still  lay;  that  the  things  brought  in  the  pilot-boat  being  put  on  board  the 
ship,  she  got  under  way  and  proceeded  to  Reedy  Island ;  that  there  were  then  between 
thirty  and  forty  persons  on  board;  that  the  witness  could  not  perceive  that  she  had 
any  guns  or  gun  carriages  on  deck,  though  this  might  be  owing  to  the  dark ;  that  the  ves- 
sel dropped  down  to  New  Castle,  and  the  pilot-boat  was  again  sent  to  Philadelphia  by 
order  of  an  officer  (as  it  would  seem)  belonging  to  the  vessel,  who  met  the  witness 
there,  and  between  9  and  10  o'clock  at  night  they  put  one  or  two  trunks  and  a  large 
box  on  board  the  pilot-boat  at  South  street  wharf;  that  there  were  then  lying  on  the 
wharf  six  guns  without  carriages,  which  Guinet  told  the  witness  he  must  take  on  board 
the  pilot-boat  at  12  o'clock  at  night ;  that  the  masts  were  so  weak  that  the  witness  was 
at  first  afraid  to  undertake  it ;  he  went,  however,  to  borrow  a  runner  and  tackle  from 
wa  adjoining  sloop ;  that  Guinet  concluded  to  postpone  heaving  the  guns  into  the  boat 
till  the  next  evening ;  and  in  the  intermediate  time  the  marshal  seized  the  guns  and  boat, 
and  apprehended  the  parties."    The  arguments  of  counsel  on  both  sides  are  given, 
and  I  observe  that  the  district  attorney  for  the  States,  that  is,  as  we  should  say,  the 
counsel  for  the  Crown,  is  said  to  contend  that  "  there  is  evidence  that  the  vessel  sailed 
fiom  the  port  with  the  guns  that  she  brought  into  port;    that  four  other  guns  with 
military  stores  were  afterward  put  on  board  of  her,  and  that  she  had  a  crew  of  thirty 
or  forty  persons;  it  is  arming  a  vessel  when  arms  are  put  on  board,  she  being  on  her 
passage,  and  it  cannot  be  material  that  those  arms  should  be  arranged  in  a  particular 
manner."    Then  he  addressed  himself  to  the  question  of  design  and  of  intent,  which  of 
course  would  depend  upon  the  facts  proved  against  Mr.  Guinet,  which  I  have  nothing 
at  present  to  say  to. 
Mr.  EUron  CHAmsTEix.  Guinet  was  convicted,  I  think. 

Sir  Hugh  CAmirs.  Yes,  he  was  convicted,  my  lord.  In  pursuing  his  argument  the 
district  attorney  says  :  "  Being  converted  from  a  merchant  vessel  carrying  a  few  guns 
for  self-defense  into  a  privateer  armed  for  hostilities,  it  is  clearly  an  original  outfit 
•within  the  meaning  of  the  law."  It  is  clearly  an  original  outfit  within  the  meaning, 
and  of  course  such  an  outfit  as  would  be  sufficient  if  it  had  taken  place  for  the  first 
time.  Then  Mr.  Justice  Paterson  in  charging  the  jury  says  this:  "  Much  has  been  said- 
cipon  the  construction  of  the  third  and  fourth  sections  of  the  act  of  Congress,  but  the 
«ourt  is  clearly  of  opinion  that  the  third  section  was  meant  to  include  all  cases  of  ves- 
sels armed  within  our  ports  by  one  of  the  belligerent  powers  to  act  as  cruisers  against 
another  belligerent  power  in  peace  with  the  United  States.  Converting  a  ship  from 
her  original  destination  with  intent  to  commit  hostilities,  or,  in  other  words,  converting 
3,  merchant's  ship  into  a  vessel  of  war,  must  be  deemed  an  original  tutfit,"  (that  of 
course  means  converting  it  within  the  jurisdiction,)  "  for  the  act  would  otherwwe 
become  nugatory  and  inoperative.  It  is  the  conversion  from  the  peaceable  use  to  the 
warlike  purpose  that  constitutes  the  offense."  It  is  the  conversion  which,  again  I  say, 
must  mean  a  conversion  within  the  dominion  of  the  State.  Then  he  says :  "  The  vessel 
in  question  arrived  in  this  port  with  a  cargo  of  coffee  and  sugar  from  the  West  Indies, 
and  so  appears  to  have  been  employed  by  her  owner  with  a  view  to  merchandise  and 
not  with  a  view  to  war.  The  i  nquiry  therefore  is  limited  to  this  consideration,  whether 
after  her  arrival  she  was  fitted  out  in  order  to  cruise  against  any  foreign  nation  at  peace 
with  the  United  States.  It  is  true  she  left  the  port  with  only  four  guns,  the  number 
that  she  had  brought  into  the  port,  but  it  is  equally  true  that  when  she  had  dropped  to 
some  distance  below  she  took  on  board  three  or  four  guns  more,  a  number  of  muskets, 
water  casks,  &c.,  and  it  is  manifest  that  other  guns  were  ready  to  be  sent  to  her  by  tne 
pilot-boat.  These  circumstances  clearly  prove  a  conversion  from  the  original  commer- 
cial design  of  the  vessel  to  a  design  of  cruising  against  the  enemies  of  France,  and  ol 
course  against  a  nation  at  peace  with  the  United  States,  since  the  United  States  are  at 
peace  with  aU  the  world."  Then  he  says  that  it  cannot  be  contended  that  the  articles 
pnt  on  board  were  articles  of  merchandise  ;/or,  if  that  had  been  the  ease,  tney  wouitt 
have  been  mentioned  in  the  clearance  at  the  custom-house ;  therefore  there  could  oe  no 
doubt  as  to  the  character  of  the  equipments  put  on  board.  "  K*Jiey  were  not  to  De 
nsed  for  merchandise,  the  inference  is  inevitable,  that  they  were  to  be  "sed  M^  w- 
No  man  would  proclaim  on  the  house-top  that  he  intended  to  fit  out  a  privateer ,  tne 
intention  must  be  collected  from  all  the  circumstances  of  the  transaction,  whiciitne 
jm^  will  investigate  and  on  which  they  must  decide.    But  if  they  are  of  opinion  that 
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^_wa8  intended  to  convert  this  vessel  from  a  merchant  ship  into  a  cruiser,  every  man 
5"?  '^^  Knowangly  concerned  in  so  doing  is  guilty  in  the  contemplation  of  the  law ;" 
tnat  me^ns,  that  if  it  was  intended  to  convert  her  from  a  merchant  ship  into  a  cruiser 
TOtnm  the  jurisdiction.    It  is  ahsurd  to  think  there  would  he  any  other  offense. 

Ihe  purpose  for  which  I  refer  to  this  case  is  this :  I  do  not,  of  course,  care  for  it  at  all 
with  regard  to  the  question  of  intent— I  mean  the  intent  of  using  for  one  helligerent 
agamst  another;  for  the  latter  part  of  the  case,  which  I  have  not  come  to,  will  depend 
^on  the  evidence  in  each  particular  case.  I  refer  to  that  case  for  this  other  purpose, 
ilere  was  a  case  in  which,  if  the  argument  which  has  been  suggested  on  the  other  side 
(for  the  argument,  of  course,  I  have  not  heard)  were  to  prevail,  the  court  and  all  the 
counsel  were  ocoupjing  themselves  in  the  most  unnecessary  and  superfluous  way  it  is 
possible  to  imagine.  If  the  argument  upon  the  other  side  is  right,  namely,  that  if  you 
equip  in  any  way,  and  to  any  extent  whatever,  within  the  dominion,  a  ship  as  to  which 
there  is  an  intent  at  some  other  time  and  at  some  other  stage  to  convert  her  into  a 
vessel  of  war,  or  to  make  her  a  vessel  of  war,  you  commit  an  offense,  what  on  earth  was 
the  use  of  the  elaborate  evidence  which  was  produced  here,  and  the  elaborate  consider- 
ation which  the  learned  judge  gave  to  the  evidence  to  show  that  the  equipment  in  this 
case  was  of  a  warlike  nature f  because  that  is  the  point  which  all  parties  addressed 
themselves  to  consider.  They  took  it  by  stages.  They  said,  it  is  true  she  has  not  the 
guns  on  board  when  she  is  in  port ;  but  she  drops  down  and  she  gets  the  guns  on  board 
at  another  port  within  the  jurisdiction,  and  so  also  other  equipments  which  are  of  a 
warlike  character.  But  no  person  denied  that  during  her  stay  in  the  United  States  she 
had  been,  in  the  general  course  of  equipment,  equipped  not  of  a  warlike  character ;  those 
warlike  equipments  were'  superadded  to  the  rest ;  and  at  length  the  judge  and  aU  the 
counsel  agreed  to  take  the  case  as  turning  upon  that,  whether  there  had  been,  using 
the  words  of  the  judge,  a  conversion  of  the  ship  into  a  ship  of  war  by  virtue  of  those 
equipments.  I  say  all  that  was  perfectly  idle,  if  any  kind  of  equipment  was  meant,  not 
of  a  warlike  character,  but  as  to  which  there  was  an  intent  afterward  to  use  it  for 
warlike  purposes.  I  say  that  that  is  not  the  construction,  and  I  say  that  it  was  not 
assumed  to  be  the  construction  in  the  trial  of  Guinet,  otherwise  one-half  of  the  trouble 
which  was  bestowed  upon  the  trial  would  have  been  thrown  away. 

My  lord,  there  is  one  more  American  case  upon  this  point,  to  which  I  would  beg 
leave  to  refer,  namely,  the  case  of  the  United  States  against  Quincy,  which  is  printed 
at  the  end  of  the  volume  before  your  lordships,  at  page  62*  of  the  Appendix.  There  is 
a  very  long,  and  not  quite  an  accurate  marginal  note  of  the  case,  and  I  think  your  lord- 
«h^s  will  more  readily  follow  what  was  the  point  actually  raised  and  decided,  by  my 
referring  you  to  the  part  of  report  itself.  Your  lordships  will  find  the  indictment  and 
the  twelve  counts  which  the  matter  turned  upon  at  page  64.  "  The  jurors  presented 
that  Quincy,  within  the  limits  of  the  United  States  and  the  jurisdiction  of  the  United 
States,  was  knowingly  concerned  in  the  fitting  out  of  a  certain  vessel  called  the  Boli- 
var, with  the  intent  that  that  vessel  should  be  employed  in  the  service  of  a  foreign 
people,  &c.,"  in  hostilities ;  and  the  allegation  was,  that  he  was  knowingly  concerned 
in  the  fitting  out  of  this  vessel— those  were  the  words  used.  Then  the  evidence  which 
vras  given  your  lordships  will  find  at  page  65.  The  Bolivar  was  originally  a  Maryland 
pilot-boat  of  sixty  or  seventy  tons.  Evidence  is  given  of  the  repairing  and  fitting  out 
of  this  schooner  in  the  port  of  Baltimore.  The  work  was  done  at  the  request  of  Henry 
Armstrong  an4  of  the  defendant,  who  superintended  the  same ;  she  was  fitted  with 
sails  and  masts  larger  than  were  required  for  a  merchant  vessel ;  and  she  was  altered  in 
a  manner  to  suit  her  for  carrying  passengers,  and  with  a  port  for  a  gun.  "  It  was  in 
proof  that  the  Bolivar  sailed  from  Baltimore  for  St.  Thomas  on  the  27th  of  September, 
1827,  having  on  board  provisions,  thirty-two  water  casks,  one  gun-carriage  and  sMe, 
a  box  of  muskets,  and  thirteen  kegs  of  gunpowder;  and  after  a  bond  had  been  given 
by  John  H.  Patterson  as  master,  and  Stiles  and  Victor  Valette,  of  Baltimore,  as  owners, 
not  to  commit  hostilities  against  the  subjects  or  property  of  any  prince  or  state,  or  of 
any  colony,  district,  or  people  with  whom  the  United  States  were  at  peace"— a  bond, 
therefore,  that  must  have  provided,  upon  the  footing  of  either  the  tenth  or  eleventh 
section  of  the  American  act,  either  that  she  was  an  armed  vessel,  or  that  she  was  a 
vessel  manifflstly  adapted  for  warlike  purposes,  of  which  the  cargo  consisted  of  muni- 
tions of  war,  and  as  to  which  there  was  evidence  by  the  number  of  persons  on  board, 
or  otherwise,  that  she  was  so  intended.  The  bond  must  have  proceeded  upon  that 
footing.  Now,  my  lord,  let  me  stop  there  for  the  purpose  of  showing  that  after  that 
statement  of  the  evidence  there  is  not  to  be  found  in  that  case  that  which  would  make 
it  an  a,uthority  for  the  Crown  in  this  case,  as  is  suggested  in  moving  for  this  rule,' 
because  this  is  a  case  which,  from  what  I^have  read,  proceeded  upon  the  assumption, 
upon  the  common  ground,  that  there  was  a  fitting  out  peculiarly  adapted  for  warlike 
purposes— that  is  to  say,  a  fitting  out  of  a  distinctive  character,  namely,  a  port  for  a' gun 
cut  ^^^  made,  a  gun-carriage  and  slide  on  board,  and  munitions  of  war  on  board  in'  the 
shape  of  gunpowder  and  musketry.    There  was,  therefore,  a  fitting  out  in  the  first 


'  See  6  Peters,  pp.  445,  469,    Ed.  1832. 
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place,  and  that  a  fitting  out  of  that  distinctive  character  which  would  he  suitable  for 
E^man-of-war,  and  not  suitable  for  anything  else.  Now,  my  lords,  what  was  the  point 
which  was  argued  in  that  case  ?  The  point  your  lordships  will  find  to  be  this.  There 
"Was  an  ingenious  argument  alleged  by  counsel  for  the  prisoner,  that  because  the  Amer- 
ioan  act,  when  speaking  of  the  principal  offense,  defined  the  principal  offense  to  be,  if 
amy  person  shall  equip  and  arm,  fit  out  and  arm,  for  any  warlike  purpose,  therefore, 
said  the  counsel  for  the  prisoner,  the  secondary  offense  of  being  concerned  in,  &ci,  can- 
nlot  be  committed  unless  you  can  show  that  he  was  concerned  in  fitting  out  and  arming. 
There  must  be  both — both  must  combine.  It  will  not  be  sufficient  to  show  a  fitting  out 
even  for  warhke  purposes;  there  must  be  not  only  a  fitting  out,  but  a  fitting  out  and 
arming.  Then  a  great  deal  of  consideration  was  given  to  the  act  upon  that  point,  and 
the  court  arrived  at  the  conclusion,  rather  a  faulty  conclusion,  I  should  say,  that  it 
assumed  that  it  might  well  be  that  if  you  were  indicting  the  person  who  may  be  called 
the  principal,  that  is  to  say,  the  person  who  was  actually  fitting  out,  &o.,  you  would 
have  to  show,  as  against  him,  that  he  both  fitted  out  and  armed;  but  that  if  you  were 
indicting  a  person,  the  accessory  in  the  second  degree,  it  would  be  suffloieiit  to  show 
with  regard  to  him,  either  that  he  was  concerned  in  the  fitting  out  or  in  the  arming ; 
but  the  decision  did  not  touch  the  point  which  I  am  endeavoring  to  bring  before  your 
lord^ips,  and  the  only  point  which  could  make  it  material  to  the  present  case,  namely, 
it  did  not  show  or  attempt  to  suggest  that  any  fitting  out  short  of  a  fitting  out  which 
would  be  the  distinctive  fitting  out  of  a  vessel  of  war  would  be  sufficient  to  constitute 
am  offense  under  the  act  of  Congress. 

The  way  in  which  the  question  was  brought  before  the  court  was  this.  Certain 
directions  of  the  jury  were  moved  for,  which  seems  to  have  been  the  habit  of  the  Amer- 
ieaiQ  courts,  and  the  defendant  moved  the  circuit  court  that  this  direction  should  be 
given  to  the  jury:  "That  if  the  jury  believe  that  when  the  Bolivar  left  Baltimore,  and 
when  she  arrived  at  St.  Thomas,  and  during  the  voyage  from  Baltimore  to  St.  Thomas, 
she  was  not  armed,  or  at  all  prepared  for  war,  or  in  a  condition  to  commit  hostilities, 
the  verdict  must  be  for  the  traverser."  I  pass  over  2,  3,  and  4,  which  relate  to  a  differ- 
ent matter,  and  then  at  the  bottom  of  page  66,  the  counter  direction,  which  the  counsel 
for  the  United  States  moved  for,  was  this :  "  That  if  the  jury  found  from  the  evidence 
IJiat  the  traverser  was  within  the  district  of  Maryland  knowingly  concerned  in  the 
fitting  put  of  the  privateer  Bolivar,  alias  Les  Damas  Argentinas,  with  intent  that  such 
Teasel  should  be  employed  in  the  service  of  the  United  Provinces  of  Rio  de  la  Plata  to 
commit  hostilities,  or  to  cruise  and  to  commit  hostilities,  &c.,  then  the  traverser  has 
been  guilty  of  a  violation  of  the  third  section  of  the  act  of  Congress  of  the  20th  April, 
1818,  which  punishes  certain  offenses  against  the  United  States,  although  the  jurjjr 
should  further  find  that  the  equipments  of  said  privateer  were  not  complete  within  the 
United  States,  and  that  the  cruise  did  not  actually  commence  until  men  were  recruited 
and  further  equipments  were  made  at  the  island  of  St.  Thomas,  in  the  West  Indies ; 
and  should  further  find  that  the  Bolivar,  on  her  voyage  from  Baltimore  to  St.  Thomas, 
had  no  large  gun,  no  flints,  nor  any  cannon  or  musket  balls,  and  that  the  muskets  and 
sabres  were,  during  the  voyage,  nailed  up  in  boxes."  Therefore  the  whole  thing 
assumes  that  the  jury  are  to  find  that  there  was  a  fitting  out.  That  was  the  founda^ 
tiwn  of  the  case.  Neither  direction  could  be  available  nor  could  be  required  unless  the 
jury  were  to  find  that  there  was  a  fitting  out.  The  question  of  what  fitting  out  meant 
upon  the  construction  of  the  act  of  Congress  was  not  argued,  and  could  not  have  been 
argued,  for  this  manifest  reason,  that  those  whose  duty  it  would  have  been  tocontend 
that  fitting  out  meant  fitting  out  with  equipments  distinctly  of  a  warlike  character, 
could  not  have  so  contended  to  any  useful  end  in  the  face  of  that  evidence,  because  the 
evidence  that  the  fitting  out  was  fitting  out  with  equipments  distinctly  of  a  warlike 
character  was  enough— that  there  was  a  fitting  out,  and  in  that  shape  of  a  distinctly 
waihke  character — and  the  point  and  the  only  point  raised  was  this :  Said  the  counsel 
for  the  prisoner :  "  You  are  bound  to  show  that  within  the  district  there  was  an  actual 
and  a  complete  arming."  "  No,"  said  the  counsel  for  the  United  States, "  that  is  not  neces- 
sary ;  if  yon  show  that  there  was  a  fitting  out  of  a  warlike  character,  that  is  enough." 

Then  the  view  of  the  court  upon  that  point  was  this ;  it  is  about  the  middle  of  page 
77 :  "On  the  part  of  the  defendant,  it  is  contended  that  the  vessel  must  be  fitted  out 
and  armed,  if  not  complete,  so  far  at  least  as  to  be  prepared  for  war,  or,  if  not  complete, 
so  far  at  least  as  to  be  prepared  for  war,  or. in  a  condition  to  commit  hostilities.  We 
do  not  think  this  is  the  true  construction  of  the  act.  It  has  been  argued  that,  although 
the  offense  created  by  the  act  is  a  misdemeanor,  and  there  cannot,  legally  speaki^,  be 
principal  and  accessory,  yet  the  act  evidently  contemplates  two  distinct  classes  of  offend- 
ers; the  principal  actors,  who  are  directly  engaged  in  preparing  the  vessel,  and 
another  class  who,  though  not  the  chief  actors,  are  in  some  way  concerned  m  the 
preparation.  The  act  in  this  respect  may  not  be  drawn  with  very  great  perspicuity; 
hut  should  the  view  taken  of  it  by  the  defendant's  counsel  be  deemed  correct,  (which, 
however,  we  do  not  admit,)  it  is  not  perceived  how  it  can  affect'  the  present  case ;  for 
th«  indictment,  according  to  this  construction,  places  the  defendant  in  a  secondary 
elafis  of  offenders.    He  is  only  charged  with  being  knowingly  concerned  in  the  fitting 
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out  of  the  vessel  with  intent  that  she  should  be  employed,  &o.  To  bring  him  within 
the  words  of  the  act  it  is  not  necessary  to  charge  him  with  being  concerned  in  fitting 
out  and  arming;  the  words  of  the  act  are  fitting  out  or  arming.  Either  will  constitute 
the  offense,"  (but  there  is  no  definition  at  all  or  no  argnment  as  to  what  fitting  out 
meant.)  "But  it  said  such  fitting  out  must  he  of  a  vessel  armed  and  in  a  condition  to 
commit  hostilities,  otherwise  the  minor  actor  may  be  guilty  where  the  greater  would 
not ;  for  as  to  the  latter,  there  must  be  a  fitting  out  and  arming  in  order  to  bring  him 
within  the  law.  If  this  construction  of  the  act  be  well  founded,  the  indictment  ought 
to  charge  that  the  defendant  was  concerned  in  fitting  out  the  Bolivar,  being  a  vessel 
fitted  out  and  armed,  &o. ;  but  this,  we  apprehend,  is  not  required;  it  would  be  going 
beyond  the  plain  meaning  of  the  words  used  in  defining  the  offense.  It  is  sufficient  ff 
the  indictment  charges  the  offense  in  the  words  of  the  act,  and  it  cannot  be  necessary 
to  prove  what  is  not  charged.  It  is  true  that,  with  respect  to  those  who  have  been 
denominated  at  the  bar  the  chief  actors,  the  law  would  seem  to  make  it  necessary  that 
they  should  be  charged  with  fitting  out  and  arming.  These  words  may  require  that 
both  should  concur,  and  the  vessel  be  put  in  a  condition  to  commit  hostilities,  in  order 
to  bring  her  within  the  law.  But  an  attempt  to  fit  out  and  arm  is  made  an  offense. 
This  is  certainly  doing  something  short  of  a  complete  fitting  out  and  arming.  To 
attempt  to  do  an  act  does  not,  either  in  law  or  common  parlance,  imply  a  completion 
of  the  act  of  any  definite  progress  toward  it.  Any  effort  or  endeavor  to  effect  it  will 
satisfy  the  terms  of  the  law.  This  varied  phraseology  in  the  law  was  probably  employed 
with  a  view  to  embrace  all  persons  of  every  description  w  ho  might  be  engaged,  directly 
or  indirectly,  in  preparing  vessels  with  intent  that  they  should  be  employed  in  commit- 
ting hostilities  against  any  powers  with  whom  the  United  States  were  at  peace. 
Different  degrees  of  criminality  will  necessarily  attach  to  persons  thus  engaged.  Hence 
the  great  latitude  given  to  the  courts  in  affixing  the  punishment,  namely,  a  fine  not  more 
than  $10,000,  and  imprisonment  not  more  than  three  years.  We  are  accordingly  of 
opinion,  that  it  is  not  necessary  that  the  jury  should  believe  or  find  that  the  Bolivar 
when  she  left  Baltimore,  and  when  she  arrived  at  St.  Thomas,  and  during  the  voyage 
from  Baltimore  to  St.  Thomas,  was  armed,  or  in^  condition  to  commit  hostilities,  in 
order  to  find  the  defendant  guilty  of  the  offense  charged  in  the  indictment."  That  is 
the  point  and  the  only  point  decided.  The  jury  need  not  find,  in  order  to  comply  with 
the  American  act  of  Congress,  that  the  schooner  was  armed,  and  they  need  not  find 
that  she  was  ready  to  commit  hostilities ;  but  the  character  of  the  equipment  or  the 
fitting  out  which  is  put  on  board  is  not  touched  by  the  judgment  of  the  court,  and 
could  not  be  touched  by  the  judgment  of  the  court,  because  the  character  of  the 
fitting  out,  which  was  proved  in  evidence  clearly  and  beyond  dispute,  was  a  fitting 
out  of  a  warlike  character. 

Now,  my  lords,  I  believe  that  those  cases  to  which  I  have  taken  the  liberty  of 
referring  will  be  found  to  be,  if  not  all  the  American  cases  upon  the  subject,  y^t  all  the 
American  cases  which  legitimately  or  properly  bear  upon  the  argument  before  your 
lordships. 

With  these  observations,  my  lord,  I  pass  from  the  American  act  of  Congress,  and  from 
the  authorities  upon  it,  and  I  now  proceed  to  that  which  is  still  more  important  to  the 
present  case,  namely,  the  consideration  of  the  English  act  of  Parliament.  Here  again, 
for  the  purpose,  not  of  altering  what  may  be  the  legitimate  construction  of  the  English 
act  of  Parliament,  but  for  the  purpose  of  putting  your  lordships  in  possession  of  the 
circumstances  as  a  matter  of  history  under  which  it  was  passed ;  and  for  the  purpose 
of  showing  its  compliance  or  intended  compliance  with  the  rules  of  international  law, 
I  shall  take  leave  in  the  first  place  very  shortly  to  refer  your  lordships  to  what  those 
circumstances  of  history  were,  under  which  that  act  of  Parliament  was  passed.  My 
lord,  they  may  be  stated  very  briefly  from  a  history  covering  the  period,  namely,  Sir 
Archibald  Alison's  history.  In  the  first  volume  of  his  second  History  of  Europe,  at  sec- 
tion 95,  he  refers  to  the  very  great  popular  excitement  which  existed  in  the  year  in 
which  this  act  of  Parliament  (1819)  was  passed,  and  to  the  circumstance  that  the  Span- 
ish colonies,  as  is  well  known  to  your  lordships,  had  then  revolted  from  the  mother 
country ;  that  from  the  strong  sympathy  felt  in  this  country  with  the  revolted  colonies, 
and  from  the  desire  which  certain  persons  had  to  engage  in  military  or  naval  service, 
very  large  equipments,  both  military  and  naval,  were  being  prepared  in  England  for 
the  purpose  of  assisting  and  aiding  the  revolted  colonies;  and  that  it  had  got  to  the 
length  of  actual  armaments,  actually  enlisted  soldiers,  marshaled  and  drilled  in  this 
country,  and  actual  armaments  prepared  in  the  ports  of  this  country.  In  chapter  4, 
section  95,  the  historian  says,  "Ever  since  the  contest  between  the  splendid  colonies  of 
Spain  and  the  mother  country  had  begun  in  1810,"  "it  had  been  regarded  with  warm 
interest  in  Great  Britain,  partly  in  consequence  of  the  strong  and  instinctive  attachment 
of  its  inhabitants  to  the  cause  of  freedom  and  sympathy  with  all  who  are  engaged  in 
asserting  it,  partly  in  consequence  of  extravagant  expectations,  formed  and  fomented 
by  interested  parties,  as  to  the  vast  field  that  by  the  independence  of  those  colonies 
would  be  open  to  British  commerce  and  enterprise."  Then  it  continues,  showing  how 
many  persons  took  an  interest  in  those  matters  in  England.    He  says,  "Not  only  did 
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^eat  nnmbers  of  the  peninsular  veterans,  officers  and  men,  go  over  in  small  bodies, 
•and  carry  to  the  insurgents  the  benefit  of  their  e:^erienoe  and  the  prestige  of  their 
fame,  but  a  British  adventurer,  -who  assumed  the  title  of  Sir  McGregor  McGregor,  col- 
lected a  considerable  expedition  in  the  harbors  of  this  country,  with  which,  in  British 
vessels  and  under  the  British  flag,  he  took  possession  of  Porto  Bello  in  South  America, 
then  in  the  undisturbed  possession  of  a  Spanish  force,  a  country  at  peace  with  Great 
Britain.  This  violent  aggression  led  to  strong  remonstrance  on  the  part  of  the  Spanish 
government,  in  consequence  of  which  the  government  brought  in  a  foreign  enlistment 
bUl,  which  led  to  violent  debates  in  both  houses  of  Parliament."  Well,  then,  my  lords, 
he  states,  referring  to  debates  in  Parliament,  and  to  the  doctrines  laid  down  there,  of 
Martens,  the  international  writer,  which  Lord  Lansdowne  had  referred  to : '  'Admitting  " 
(he  says)  "that  the  doctrine  of  Martens,  on  which  Lord  Lansdowne  so  strongly  rested, 
is  well  founded,  and  that  it  is  no  violation  of  neutrality  for  one  belligerent  to  be 
allowed  to  levy  men  in  the  dominions  of  a  neutral  power,  that  was  a  very  different 
thing  from  the  course  which  was  now  adopted  in  Great  Britain  in  regard  to  the  South 
American  insurgents.  There  was  no  levying  of  men  by  isolated  foreign  agents,  as  in 
the  wars  of  the  Duke  of  Alva  or  Gustavus  Adolphns.  Joint-stock  companies  were 
formed ;  loans  to  an  enormous  extent  granted  to  the  governments  of  the  insurgent  States 
at  a  very  high  rate  of  interest,  provided  for  by  retaining  twenty  or  thirty  per  cent,  of 
the  sum  subscribed ;  and  great  expeditions  sent  out,  which  at  last  amounted  to  eight 
thousand  and  ten  thousand  men  fully  armed  and  equipped,  by  the  companies  engaged 
in  the  undertaking,  in  order  to  secure  for  them  the  payment  of  their  dividends." 

And,  my  lords,  the  same  state  of  things  is  described  by  Mr.  Canning  himself  in  these 
words,  iu  the  fourth  volume  of  his  speeches,  the  book  which  I  have  already  referred  to. 
First,  at  page  154,  he  says:  "What  would  be  the  result  if  the  House  of  Commons 
refused  to  arm  government  with  the  means  of  maintaining  neutrality?  Government 
would  then  possess  no  other  power  than  that  which  they  exerted  two  jrears  ago,  and 
exerted  in  vain.  The  House  would  do  well  to  reflect  seriously  on  this  before  they 
placed  government  in  so  helpless  a  situation.  Did  the  honorable  and  learned  gentle- 
man really  think  it  would  be  a  wholesome  state  of  things  that  troops  for  foreign  service 
should  be  parading  about  the  streets  of  the  metropolis  without  any  power  on  the  part 
of  government  to  interfere  to  prevent  it?  At  that  very  moment  such  was  the  case  in 
some  parts  of  the  empire,  and  he  had  little  doubt  that  in  a  very  short  time  the  practice 
would  be  extended  to  London."  And  in  the  same  speech,  further  on,  he  says  at  page 
159,  "Ministers  did  not  apply  to  Parliament  for  this  aid  until  they  had  tried  without 
effect  aU  the  means  which  were  in  their  power;  if  they  were  not  now  vested  with  the 
requisite  authority,  if  before  next  summer  the  country  should  exhibit  the  scandalous 
and  disgraceful  scene  of  lawless  bands  of  armed  men  raised  for  foreign  service,  parad- 
ing through  the  streets,  let  not  ministers  be  blamed;  for  they  had  warned  Parhament 
of  the  danger,  and  had  called  on  them  to  prevent  it."  That  was  the  evil  which  was  to 
be  remedied.  And,  my  lords,  I  observe  that  the  attorney  general  of  the  day,  who  was 
Sir  Samuel  Shepherd,  in  introducing  the  bill  into  Parliament,  described  the  evil  which 
had  to  be  met  in  this  way.  I  refer  to  the  fortieth  volume  of  Hansard's  Parliamentary 
Debates,  page  364.  After  describing  the  enlistment  of  troops,  which  was  to  be  guarded 
against,  he  says:  "  It  was  extremely  important,  for  the  preservation  of  neutrality,  that 
the  subjects  of  this  country  should  be  prevented  from  fitting  out  any  equipments,  not 
only  in  the  ports  of  Great  Britain  and  Ireland,  but  also  in  the  other  ports  of  the  British 
dominions,  to  be  employed  in  foreign  service.  The  principle  in  this  case  was  the  same 
as  in  the  other,  because  by  fitting  out  armed  vessels,  or  by  supplying  the  vessels  ot 
other  countries  with  warlike  stores,  as  effectual  assistance  might  be  rendered  to  a  for- 
eign power  as  by  enlistment  in  their  service.  In  this  second  provision  of  the  bill,  two 
objects  were  intended  to  be  embraced,  to  prevent  the  fitting  out  of  armed  vessels,  and 
also  to  prevent  the  fitting  out  or  supplying  other  ships  with  warlike  stores  in  any  ot 
his  Majesty's  ports.  Not  that  such  vessels  might  not  receive  provisions  in  any  port  m 
the  British  dominions,  but  the  object  of  the  enactment  was  to  prevent  them  from  ship- 
ping warlike  stores,  such  as  guns  and  other  things,  other  things  obviously  and  manifestly 
mtended  for  no  other  purpose  than  war."  That  was  the  evil  which  had  to  be  guarded 
against— a  state  of  things  in  which  you  had  the  enlistment  and  the  parading  through 
the  country  of  men  in  military  assemblage,  and  where  you  had  the  supplying  in  the 
ports  of  the  neutral  country  of  ships,  not  with  the  ordinary  equipment  which  a  ship 
would  require  as  a  ship  alone,  but  with  those  equipments  which  are  of  a  warlike  char- 
acter, guns  and  matters  ejuadem  generis,  with  which  the  ship  would  be  more  or  less  able 
to  commit  hostilities  the  moment  it  left  the  neutral  country,  but  at  aU  events  wouia  De 
enabled  in  a  greater  or  less  degree  to  commit  acts  of  hostility. 

That  being  the  object,  let  me  now  ask  your  lordships'  attention  to  the  act  ot  Parliamenii 
itself.  It  is  printed  before  the  American  act  in  this  volume  at  page  13;  and  now,  my 
lords,  I  will  ask  vour  lordships  to  allow  me  to  go  through  the  clauses  in  a  somewnai; 
general  manner  before  I  come  more  particularly  to  the  construction  of  the  clause  upon 

which  this  information  turns.  ' 

*  See  page  139  of  this  volume. 


204  CLAIMS   AGAINST   GREAT   BRITAIN. 

• 

Tte  preamble  of  the  act  tallies  exactly  with  the  history  to  which  I  have  been 
referring  your  lordships.  It  reoiteS^hat  "  the  enlistment  or  engagement  of  his  Majesfy's 
subjects  to  serve  in  war  in  foreign  service  without  his  Majesty's  license,  and  the'fitting 
out  and  equipping  and  arming  of  vessels  by  his  Majesty's  subjects  without  his  Majesty's 
license,  for  warlike  operations  in  or  against  the  dominions  or  territories  of  any  foreign 
prince,  state,  potentate,  or  persons  exercising  or  assuming  to  exercise  the  powers  of 
government  in  or  over  any  foreign  country,  colony,  province,  or  part  of  any  province, 
or  against  the  ships,  goods,  or  merchandise  of  any  foreign  prince,  state,  potentate,  or 
persons  as  aforesaid  or  their  subjects,  may  be  prejudicial  to  and  tend  to  endanger  the 
peace  and  welfare  of  this  kingdom.  And  whereas  the  laws  in  force  are  not  sufficiently 
effectual  for  preventing  the  same."  After  repealing  the  former  acts,  (which  really  do 
not  throw  any  light  upon  the  matter,  for  those  acts  merely  go  to  enlisting  in  foreign 
service,  and  do  not  deal  with  ships  in  any  way  whatever,)  the  second  section  refers  to 
natnral-born  subjects,  bat  it  refers  to  natural-born  subjects  either  in  or  out  of  her 
Majesty's  dominions,  as  one  might  have  expected  it  to  do. 

Mr.  Babon  Bkamwell.  You  have  not  mentioned  the  title  of  the  act,  I  believe. 

Sir  Hugh  Caikns.  I  believe  lawyers  say  that  one  ought  not  to  mention  the  title  of 
an  act  of  Parliament,  but  I  must  say  that  I  have  heard  doctrines  upon  that  point 
with  which  I  cannot  concur. 

LoKD  Chief  Baron.  Is  not  the  title  put  in  after  the  act  has  passed? 

Sir  Hugh  Cairns.  I  have  several  times  heard  learned  judges  observe  that  the  title 
of  an  act  of  Parliament  was  no  part  of  it,  because  it  was  affixed  at  some  subsequent 
period  in  making  up  the  roll  of  Parliament.  My  lord,  the  title  is  put  as  a  question  from 
the  chair  the  same  as  any  other  part  of  the  act  of  Parliament :  "  That  be  the  title 
of  the  bill,"  and  there  may  be  a  division  upon  it,  and  an  alteration  in  it,  though  in 
practice  that  does  not  very  often  occur. 

Lord  Chief  Baron.  I  suppose  the  attorney  general  would  say  that  the  christening 
of  the  act  of  Parliament,  the  giving  it  its  title,  has  no  more  to  do  with  its  character 
than  whether  you  call  a  man  John  or  Thomas  at  the  baptismal  font. 

Mr.  Attorney  General.  I  am  quite  willing  that  the  title  should  be  referred  to  as 
part  of  the  act,  my  lord. 

Sir  Hugh  Cairns.  It  is  not  in  this  case  in  particular  that,  we  should  wish  for  any 
favor  from  the  Crown  to  allow  us  to  refer  to  the  title.  I  am  referring  to  it  as  a  question 
of  law,  independent  of  the  consent  of  the  attorney  general,  but  I  am  very  much  obliged 
to  him  for  it  all  the  same.  The  title  of  the  act  is,  "An  act  to  prevent  the  enlisting  or 
engagement  of  his  Majesty's  subjects  to  serve  in  foreign  service,  and  the  fitting  out  or 
equipping  in  his  Majesty's  dominions  vessels  for  warlike  purposes  without  his  Majesty's 
license."  I  should  understand  by  those  terms,  if  we  had  no  further  information,  that 
the  fitting  out  of  a  vessel  for  warlike  purposes  meant  the  fitting  out  of  a  vessel  in  that 
distinctive  manner  in  which  a  vessel  which  was  prepared  for  warlike  purposes  would 
be  fitted  out.  Then  the  preamble  is  that  which  I  have  read,  namely,  that  the  peace  of 
the  kingdom  might  be  prejudiced,  and  that  the  laws  were  not  sufficiently  effectual  for 
preventing  the  same. 

Then  the  second  section,  as  I  said  just  now,  deals  with  the  case  of  natural-born  subjects, 
and  with  that  case  only ;  but  it  deals  with  natural-born  subjects  both  in  and  out  of  the 
jurisdiction  of  the  Crown ;  the  Crown  of  course  having  full  authority  over  its  own 
subjects  wherever  they  may  be  found  in  any  part  of  the  world.  And  as  to  that,  it 
provides  that  if  they  shall  take  or  accept  a  military  commission,  or  so  on,  they  shall  be 
guilty  of  a  misdemeanor.  But  there  is  one  reference,  my  lord,  to  a  ship  or  vessel  iu  this 
section  which  I  will  ask  your  lordships'  attention  to.  It  occurs  just  at  the  bottom  of 
page  14,*  and  at  the  top  of  page  15.  It  is  in  the  second  member  of  the  sentence :  "If 
any  natural-born  subject  of  his  Majesty  shall,  without  such  leave  and  license  as 
aforesaid,  accept,  or  agree  to  take  or  accept,  any  commission,  warrant,  or  appointment 
as  an  officer,  or  shall  enlist  or  enter  himself,  or  shall  agree  to  enlist  or  enter  himself  to 
serve  as  a  sailor  or  maiine,  or  to  be  employed  or  engaged,  or  shall  serve  in  or  on  board 
any  ship  or  vessel  of  war,  or  in  and  on  board  any  ship  or  vessel  used  or  fitted  out,  or 
equipped,  or  intended  to  be  used  for  any  warlike  purpose,"  (so  far  as  equipped,  therefore, 
is  concerned,  it  is  equipped  "  for  any  warlike  purpose,")  in  the  "  service  of,  or  for  or  under 
or  in  aid  of  any  foreign  power,"  &o.,  then  that  shall  be  a  misdemeanor.  Then  your 
lordships  will  observe  that  when  you  come  half  way  down  page  15,  another  offense  is 
created,  which  extends  to  all  persons  whatsoever,  whether  they  be  subjects  of  the  Queen 
or  not;  but  that,  on  the  other  hand,  is  an  offense  which  must  be  committed  within  her 
Majesty's  dominions:  "If  any  person  whatever  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  in  any  part  of  his  Majesty's  dominions  elsewhere,"  and  so  on, 
"shall  hire,  retain,  engage,  or  procure,  or  shall  attempt  or  endeavor  to  hire,  retain, 
engage,  or  procure,  any  person  or  persons  whatever  to  enlist  or  enter"  into  the  service, 
and^  so  on.  I  refer  to  that  because  of  an  observation  which  I  see  fell  from  the  learned 
attorney  general  in  moving  for  the  rule.  He  seemed  to  draiW  from  the  second  section 
some  argument,  when  he  came  to  the  seventh  section,  which  would  entitle  bim  in  some 

*  See  page  140  of  this  Tolnme. 
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way  to  soiy  that  the  seventh  section  might  he  extended,  as  I  undevstood  his  argument' 
(I  will  refer  to  the  short-hand  writer's  notes  by  and  by,)  even  to  a  person  out  of  her 
Majesty's  dominions,  doing  an  act  within  them.  "  I  conceive  that  the  distinction  here  is 
perfectly  clear.  First  Jtou  msiy  get  a  person  under  the  second  section  amenable  to  our 
law,  even  oiit  of  her  Majesty's  dominions,  but  then  he  must  be  a  uatural-born  sul^ect 
of  the  Queen.  You  may  get,  on  the  other  hand,  a  person  who  is  not  a  natural-born 
subject  of  the  Queen  doing  an  act  for  which  he  would  be  amenable  to  justice,  but 
then  he  must  do  it  within  her  Majesty's  dominions.  That  is  the  clear  and  ordinary 
distinction,  and  the  extent  and  ambit  of  the  municipal  law  upon  all  subjects. 

Mr.  Baron  Bramwell.  Before  you  leave  the  secoud  section,  let  me  ask  you,  would 
the  matters  prohibited  by  the  second  section  be  illegal  by  international  law  1 
Mr.  Attobnby  General.  Most  clearly  not. 

Sir  Hugh  Cairns.  My  learned  friend,  the  attorney  general,  has  been  good  enough  to 
answer  a  question  which  was  put  to  me,  and  he  has  answered  in  a  very  comprehen- 
sive way,  because  he  has  affirmed  authoritatively  on  behalf  of  the  Crown  that  there  is 
no  illegality. 
Mr.  Attorney  General.  Oh,  no. 

Sir  Hugh  Cairns.  Then  my  learned  friend,  the  attorney  general,  withdraws  his 
answer.  Would  those  be  offenses  against  international  law ;  that  is  the  question  which 
your  lordship  asked  ? 

Mr.  Baron  Bramwbll.  No  ;  the  question  which  I  meant  to  ask  was,  whether  that 
was  prohibited  by  the  earlier  part  of  the  act  of  Parliament,  namely,  enlisting  by  a 
British  subject  out  of  the  kingdom ;  for  instance,  supposing  the  case  of  all  the  British  sub- 
jects now  in  the  federal  States  enlisting  in  the  federal  army,  are  they  all  committing 
misdemeanors  ?  Is  that  a  breach  of  neutrality  on  our  part  toward  the  confederates ; 
or  is  it  a  violation  of  the  confederates'  belligerent  rights ;  or  is  it  an  infringement  upon 
our  sovereignty?  In  fact,  is  that  in  any  way  prohibited  by  international  law,  which 
the  men  themselves  are  doing  with  the  privity  and  sanction  of  the  Americans  ? 

Sir  Hugh  Cairns.  My  lord,  I  apprehend  that  the  answer  to  that  would  be  this:  I 
conceive  that  if  there  be  two  belligerent  powers,  and  a  third  power  professing  to  remain 
neutral,  if  the  natural  born  subjects  of  that  power  are  found  enlisting  in  numbers  in 
the  armies  of  one  of  the  belligerent  powers,  the  other  belligerent  might  fairly  make  that 
a  subject  of  remonstrance  and  complaint  to  the  neutral  power. 

Mr.  Baron  BJjamwell.  But  without  that,  we  will  not  assume  that  the  facts  are  in 
any  doubt ;  they  might  demand  an  explanation  of  us,  and  they  might  say.  What  is  the 
meaning  of  this  continual  shipment  of  persons  which  we  find  going  on  fl-om  your  ports 
to  North  America  ?  But  supposing  that  a  war  broke  ou4  and  British  subjects  abroad 
enlisted  in  the  service  of  one  of  the  belligerents,  being  out  of  our  jurisdiction  at  the 
time,  that  is  prohibited  by  this  act  of  Parliament,  but  is  it  prohibited  by  any  rule  of 
international  law,  so  as  to  give  any  party  a  right  of  complaint  against  anybody  else? 
Sir  Hugh  Cairns.  I  apprehend  that  one  gets  into  a  certain  degree  of  confusion  by 
using  the  term  prohibited  by  international  law. 

Mr.  Baron  Bramwell.  I  am  not  sure  that  you  do  not ;  I  disliked  the  word  when  I 
used  it,  but  I  should  say,  is  it  illegal  by  international  law  in  any  sense. 

Sir  Hugh  Cairns.  If  your  lordship  asks  me  this.  Is  it  contrary  to  those  duties,  the  ful- 
fillment of  which  under  the  principles  of  international  law  a  belligerent  may  require 
from  a  ueutral  ?    I  should  say  it  was.    I  should  say  that  the  belligerent  might  justly 
complain  of  it  to  the  neutral. 
Lord  Chief  Baron.  Would  it  be  so  before  any  proclamation  by  the  sovereign  of  the 
.  neutral  state  to  prevent  his  subjects  doing  it  ? 

Sir  Hugh  Cairns.  No,  my  lord ;  when  I  used  the  term  neutral  state,  I  mean  a  state 
which  has  announced  itaelf  to  be  neutral  in  the  contest. 

Lord  Chief  Bakon.  But  without  any  proclamation  to  its  subjects  to  abstain  from 
taking  part  in  the  contest. 

SiK  Hugh  Cairns.  No.    I  assume  that  the  neutral  state  has  announced  in  proper 
form  its  intention  to  remain  neutral  in  the  contest. 
Lord  Chief  Baron.  That  is  not  involved  in  Mr.  Baron  Bramwell's  question. 
Sir  Hugh  Cairns.  Then  I  should  ask  his  lordship,  whether  he  desired  to  include  or 
exclude  the  consent  of  the  neutral.     I  meant  to  include  it. 

Mr.  Bakon  Bramwell.  I  will  suppose  the  proclamation  to  be  issued  or  not  issued — 
that  this  country  has  done  its  best  to  prohibit  the  enlistment  of  its  subjects  in  the  armies 
of  one  of  the  belligerents,  but  nevertheless  they  will  enlist— does  that  give  us  a  right 
of  complaint  against  the  state  in  whose  pay  tbey  enlist,  and  does  it  give  the  opposite 
bellii^ereut  any  right  of  complaint  against  us. 

Sir  Hdgh  Caiuns.  It  gives  us  no  right  of  complaint  against  the  belligerent;  but  1 
humbly  conceive  that,  as  a  matter  of  remonstrance  between  one  state  and  another,  be- 
tween a  belligerent  state  and  a  state  professing  itself  to  be  neutral,  the  belligerent 
may  come  to  the  neutral  and  say.  You  profess  to  be  neutral  in  this  contest,  but  your 
subjects  are  enlistiug  in  numbers  in  the  armies  arrayed  against  us.  We  complain  of 
that ;  we  ask  you  to  restrain  it ;  and  we  put  it  to  you  as  part  of  your  duty  under  inter- 
national law  to  restrain  it. 
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Mr.  Baron  Bramweh.  The  reason  I  put  the  question  to  you  is  this:  If  this  -would 
not  be  contrary  to  any  international  law,  then  this  foreign  enlistment  act  goes  beyond 
international  law,  the  scope  of  your  general  argument  which  is,  I  think,  a  very  excel- 
lent, one  being  that  this  municipal  law  is  made  for  the  purpose  of  enabling  the  munici- 
pal authorities  of  this  country  to  enforce  international  law  -with  more  effect  against  its 
subjects.    I  think  that  is  a  very  excellent  argument. 

Mr.  Baeon  Pigott.  There  is  no  doubt  that  international  law  was  part  of  the  common 
law  before  the  enlistment  act,  but  I  think  it  was  extremely  doubtful  whether  you  could 
indict  a  man  for  a  breach  of  that  common  law. 

SiK  Hugh  Cairns.  Though  we  are  in  the  habit  of  saying  that  international  law  is 
part  of  the  common  law  of  the  kingdom,  that  is  one  of  the  expressions  which  require 
a  great  deal  of  explanation.  It  is  perfectly  vain  to  say  that  for  a  matter  which,  may 
be  made  the  subject  of  remonstrance  between  government  and  government  under  in- 
ternational law,  there  could  be  on  the  part  of  our  government  an  indictment  against 
its  own  subjects;  that  may  or  may  not  be. 

Lord  Chief  Baron.  The  common  law  of  this  country  knows  nothing  whatever  of 
a  crime  committed  out  of  the  jurisdiction  of  this  country ;  and  except  by  statute  there 
is  no  mode  of  trying  even'for  a  murder  committed  abroad. 

Sib  Hugh  Cairns.  Just  so,  my  lord. 

Mr.  Baron  Channell.  The  question  which  my  brother  Bramwell  put  was,  whether 
you  contend  that  the  foreign  enlistment  act  does  not  make  any  act  an  offense  which 
was  not  an  offense  according  to  the  law  of  nations,  but  only  gives  a  different  power  of 
dealing  with  the  offense. 

SiK  Hugh  Cairns.  I  am  sorry  to  have  to  define  irom  time  to  time  the  terms  used, 
but  it  is  very  necessary  in  an  argument  of  this  kind.  Your  lordship  does  not  misun- 
derstand my  argument,  I  am  sure,  when  you  say  that  I  am  contending  that  anything 
which  was  an  offense  under  international  law  was  an  offense  against  the  law  of  this 
country.  An  offense  by  international  law  is  hardly  a  proper  term ;  but  no  doubt  it 
may  be  used  with  proper  understanding. 

Mr.  Baron  Channell.  I  think  I  have  not  made  myself  understood.  You  have  been 
arguing  that  the  government  of  the  United  States  promulgated  certain  rules,  and  that 
they  were  rules  deducible  ftom  international  law ;  and  you  cited  Kent  for  the  purpose 
of  showing  that  they  were  against  international  law ;  and  it  may  be  that  though  it 
was  an  offense  against  international  law,  the  offense  was  not  prohibited  by  a  penalty, 
or  that  there  was  an  insufficient  mode  of  dealing  with  the  offense.  I  was  afraid  I 
might  have  misunderstood  you,  and  I  only  put  the  question  for  my  own  satisfaction 
and  information,  to  know  whether  you  did  propose  to  contend  that,  apart  from  any 
additional  remedy  (that  is  to  say,  with  regard  to  the  mode  of  procedure)  the  foreign 
enlistment  act  only  made  that  an  offense  which  was  contrary  to  international  law. 

Sir  Hugh  Cairns.  Your  lordship  is  well  aware  that  of  course  there  is  no  privity,  to- 
use  a  legal  term,  between  the  subjects  of  this  kingdom  and  a  foreign  power.  A  foreign 
power  has  no  jurisdiction  over  the  subjects  of  this  kingdom.  The  foreign  power  must 
deal  with  our  government,  and  on  the  other  hand,  our  government  must  deal  with  its 
own  subjects.  Now,  there  are  a  great  number  of  matters  which  are,  or  may  become, 
the  subject  of  remonstrance  as  between  a  foreign  government  and  our  government, 
and  which,  if  the  remonstrance  be  not  attended  to,  may  become  or  may  be  made  a 
casus  ielli;  but  it  is  a  wholly  different  question,  whether  because  those,  things  with 
respect  to  which  there  is  this  complaint  by  the  foreign  government  against  our  govern- 
ment are  done  by  our  subjects,  therefore  our  government  should  come  to  its  subjects, 
and  say.  Now  we  agree  to  the  justice  of  the  remonstrances  made  to  us,  and  we  will  ■ 
indict  you  because  you  are  the  persons  who  have  given  rise  to  the  remonstrances  made 
against  us  as  a  government;  But  the  two  things  are  by  no  means  correlative ;  and, 
my  lord,  I  understand  that  to  be  the  announcement  made  in  the  preamble  of  this  act, 
or  that  is  what  the  act  says.  The  act  says,  there  are  an  immense  number  of  things  as 
to  which  we  are  bound  in  justice  to  say  that  they  are  grounds  of  complaint  against  us 
or  may  be  grounds  of  complaint  against  us  on  the  part  of  foreign  nations.  At  present 
we  are  powerless';  the  complaint  is  not  against  us  as  a  government;  we  as  a  govern- 
ment have  done  nothing ;  the  complaint  is  against  acts  done  by  our  subjects ;  but  when 
we  turn  to  restrain  our  subjects  we  find  that  we  have  not  power  to  do  it,  whether 
it  be  from  defects  in  procedure  or  ftom  difficulty  in  interfering  by  our  common  law  with 
the  offense  for  which  a  man  is  to  be  indicted  by  the  law  of  the  land ;  but  we  cannot 
do  it  practically.  Therefore  what  we  desire  Parliament  to  do  is  this,  look  at  what  we 
are  bound  upon  a  legitimate  and  proper  complaint  by  a  foreign  power  to  perform,  and 
then  turn  and  see  what  we  require.  We  require  more  ample  authority  to  restrain  those 
acts  so  far  as  they  are  committed  by  our  subjects.  That  I  apprehend  to  be  the  scope 
of  the  preamble  and  the  scope  of  the  legislation  upon  the  subject. 

Lord  Chief  Baron.  There  are  certain  cases  in  which  it  is  said,  for  instance,  that 
the  international  law  is  part  of  the  law  of  England.  It  is  constantly  laid  down  that 
the  law  of  nations  is  part  of  the  law  of  England;  and  so  it  is  said,  and' most  properly, 
that  the  Christian  religion  is  part  of  the  law  of  England,  and  that  the  moral  law  is . 
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part  of  the  law  of  England;  but  In  certain  cases  the  law  can  give  no  assistance.  In 
some  cases  there  can  be  no  doubt  that  all  that  the  law  can  do  is  to  say,  We  wiU  give 
yon  no  assistance ;  and  it  can  do  no  more.  A  breach  of  the  moral  law,  if  it  forms  part  of 
any  contract,  or  gives  rise  to  any  consideration,  is  a  case  where  the  common  law  assists 
the  moral  law  by  saying.  We  wUl  not  enforce  any  contract  or  any  apparent  obligation 
that  involves  a  breach  of  the  moral  law ;  but  we  can  do  no  more.  The  law  does  not 
punish  by  indictment  an  infi-action  of  the  moral  law,  if  there  be  no  provision  by  stat- 
ute or  no  other  means  of  putting  the  offense  in  the  shape  of  an  indictment ;  all  that 
the  law  does  in  the  way  of  assistance  is  to  say.  We  will  not  help  you.  And  so  I  appre- 
hend with  respect  to  international  law,  if  anything  be  done  or  agreed  to  be  done  which 
is  a  violation  of  the  law  of  nations  by  any  part  of  a  contract  or  compact  between  two 
individuals  the  law  says,  We  will  not  help  you— the  contract  is  void.  And  I  believe  it 
will  turn  out  that  there  are  many  cases  where  all  that  the  common  law  can  do  is  to 
say.  You  must  trust  to  yourselves  and  the  honor  of  those  with  whom  you  deal,  if 
honor  has  anything  to  do  with  such  a  transaction  ;  the  law  will  give  you  no  assistance. 
The  moment  it  turns  out  tliat  any  arrangement  or  contract  involves  a  breach  of  the 
law  of  nations  the  common  law  will  give  no  help. 

•  Sir  Hugh  Cairns.  With  regard  to  what  your  lordship  ha^just  now  stated,  if  I  may 
say  so,  an  eminent  illustration  will  be  found  in  a  case  which  I  am  sure  is  in  your  lord- 
ships' minds,  which  occurred  a  considerable  time  ago  in  the  court  of  common  pleas, 
before  Lord  Wynford.  In  the  court  of  common  pleas  it  appeared  upon  a  common  mo- 
ney action  that  a  contract  had  been  made  in  a  manner  which  involved  the  collection 
of  money  for  the  purpose  of  making  a  loan  to  one  of  two  belligerents,  and  Lord  Wyn- 
ford held,  and  the  court  of  common  pleas  also,  that  that  vitiated  the  transaction 
because  the  foreign  nation  might  complain  to  our  government  on  the  principles  of 
international  law.  This  was  the  case  of  subjects  of  this  country  aiding  and  abetting 
one  of  two  belligerent  powers.  But  I  should  be  surprised  indeed  if  I  heard  any  one 
gravely  contend  that  an  indictment  would  lie  against  a  person  in  this  country  for 
lending  and  advancing  a  sum  of  money  to  a  foreign  state  because  that  state  happened 
to  be  at  war  with  another,  and  because  there  would  be  almost  a  moral  certainty  that 
that  sum  would  be  used  in  the  prosecution  of  the  war. 

Lord  Chief  Bakon.  Or  selling  them  guns  ? 

Sir  Hugh  Cairns.  Yes,  that  would  come  under  considerations  very  much  the  same. 
But  I  was  about  to  say  that  it  is  very  curious  that  in  the  United  States  they  had  to 
consider  a  question  which,  if  not  the  same,  seems  to  me  to  come  very  close  to  a  ques- 
tion put  to  me  by  Mr.  Baron  Bramwell,  in  the  case  of  a  citizen  of  the  United  States, 
Gideon  Henfieldj  in  the  time  of  M.  Genet.  The  United  States  took  this  course.  There 
was  one  of  Monsieur  Genet's  privateers,  on  board  which  a  citizen  of  the  United  States 
enlisted  before  the  act  of  Congress  was  passed.  He  enlisted  on  board  this  privateer, 
and  was  serving  on  board  the  privateer,  and  he  was  indicted  for  a  misdemeanor.  As  I 
understand  the  question  which  Mr.  Baron  Bramwell  put,  it  is.  Could  he  be  so  indicted  ? 
1  apprehend  not. 

Mr.  Bakon  Bramwbix.  I  am  sorry  I  did  not  make  myself  understood.  The  question 
which  I  really  meant  to  put  to  you  is  this.  Is  there  not  something  made  an  ofiense  by 
the  second  section  of  this  foreign  enlistment  act  which  is  in  no  way  contrary  to  any 
international  law  or  contrary  to  the  spirit  of  it. 

Sir  Hugh  Cairns.  I  will  take  it  by  steps. 

Mr.  Baron  Bramwell.  I  do  not  say  that  a  man  could  be  indicted  for  a  violation  of 
international  law.  I  may  take  the  case  which  you  put  this  minute,  of  money  lent, 
which  is  considered  contrary  to  the  spirit  of  international  law,  but  not  contrary  to  the 
policy  of  our  law.  But  I  should  have  thought  that  the  enlistment  of  our  own  subjects, 
living  in  a  foreign  state,  in  the  armies  of  that  state,  was  absolutely  lawful  in  every 
sense. 

Sir  Hugh  Cairns.  Your  lordship  puts  the  case  of  enlistment  only.  The  words  are, 
"  to  serve  in  any  warlike  or  military  operation,  in  the  service  of  or  for  or  under  or  in 
aid  of  any  foreign  prince,  state,  potentate,  colony,  province,  or  part  of  any  province  or 
people,  or  of  any  person  or  persons  exercising  or  assuming  to  exercise  the  powers  of 
government  in  or  over  any  foreign  country,  province,  colony,  or  any  part  of  any  prov- 
ince or  people,  either  as  an  officer  or  soldier,  or  in  any  other  military  capacity."  Then, 
if  your  lordship  vrill  allow  me  to  take  the  section  by  steps,  I  shall  deal  with  each.  It 
is  quite  clear  that  there  is  pointed  out  a  state  of  things  altogether  different  from  the 
case  of  two  belligerents,  and  this  country  remaining  neutral.  There  is  struck  at  there 
a  matter  of  a  different  class  and  character.  I  understand  that  what  that  points  out  is 
this,  that  just  as  by  that  sort  of,  I  should  perhaps  call  it  something  more  than  etiquette, 
which  forbids  any  person  in  the  service  of  her  Majesty  to  accept  any  honor  or  any  dec-" 
oration  from  a  foreign  prince  or  a  foreign  potentate  without  leave,  so  this  seems  to 
me  here  to  be  a  provisiou  which  declares  that  no  natural-born  subject  of  her  Majesty 
shall  without  leave  take  service,  that  is  to  say,  enlist  himself  in  the  service  of  a  foreign 
prince  to  serve  in  war.  That  is  for  a  reason  which  is  very  obvious,  I  think,  and  alto- 
gether different  from  those  reasons  which  apply  as  between  two  belligerents,  that  is 
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not  in  the  interests  of  international  law  at  aU;  that  is  to  prevent  a,  sulgeot  of  the 
Queen  taking  upon  himself  a  kind  of  allegiance,  which  entering  into  military  aerrioe 
would  be-^taking  upon  himself  a  sacramentuni  which  may  in  the  course  of  time  prove 
to  militate  against  and  be  inconsistent  with  the  allegiance  which  he  owes  to  his  own 
sovereign.  That  is  clearly  pointed  at  there.  I  do  not  mean  to  say  tliat  that  has  any- 
thing to  say  to  international  law,  or  that  it  has  anything  to  say  to  municipal  law — 
I  mean  the  municipal  law  anterior  to  this  act  of  Parliament;  I  do  not  suppose  that  it 
would  be  contended  that  it  could  be  made  the  subject  of  an  indictment  at  common  law 
irrespective  of  legislation.  Whether  that  was  included  in  one  of  those  various  acts 
that  were  repealed  and  it  was  thought  desirable  to  re-enact  ^o  ianto  the  act  which  so 
included  it,  I  cannot  answer.  It  may  very  well  be  that  it  was  one  of  the  things 
included  in  one  of  the  repealed  statutes,  and  as  they  were  repealed  as  a  whole,  it  may 
have  been  thought  desirable  to  re-enact  it  here ;  but  that  does  not  seem  to  me  to  hear 
upon  the  question  of  international  law  at  all. 

Now,  my  lord,  the  next  part  of  the  section  is  this :  "  If  auy  natural-born  subject  ®f 
his  Majesty  shall,  without  such  leave  or  license  as  aforesaid,  accept  or  agree  to  take 
or  accept  any  commission,  warrant,  or  appointment  as  au  officer,  or  shall  enlist  or  entet 
himsellj  or  shall  agree  to  "enlist  or  enter  himself  to  serve  as  a  sailor  or  marine,  or  bo 
employed  or  engaged,  or  shall  serve  in  or  on  board  any  ship  or  vessel  of  war,  or  in  and 
on  board  any  ship  or  vessel  used  or  fitted  out,  or  equipped,  or  intended  to  be  used  for 
any  warlike  purpose  in  the  service  of,  or  for,  or  under,  or  in  aid  of  any  foreign  power, 
prince,"  &c.,  "or  if  any  natural-born  subject  of  his  Majesty  shall,  without  such  leave 
and  license  as  aforesaid,  engage,  contract,  or  agree  to  go,  or  shall  go  to  any  foreign 
state,  country,  colony,  province  or  part  of  any  province,  or  to  a  place  beyond  the  seas, 
with  an  intent  or  in  order  to  enlist  or  enter  himself  to  serve,  or  with  intent  to  serve, 
in  any  warlike  or  military  operation  whatever,  whether  by  land  or  by  sea,  in  the  service 
of  or  for  or  under  or  in  aid  of  any  foreign  prince,  state,  potentate,  colony,  province  or 
part  of  any  province  or  people,  or  in  the  service  of  or  for  or  under  or  in  aid  of  any 
person  or  persons  exercising  or  assuming  to  exercise  the  powers  of  government  in  or 
over  any  foreign  country,"  and  so  on,  "  either  as  an  officer  or  a  soldier,  or  in  any  other 
military  capacity,"  &o.,  "although  no  enlisting  money  or  pay  or  reward  shall  have 
been  or  shall  be  in  any  of  the  oases  aforesaid  actually  paid  to  or  received  by  him  or  by 
any  person  to  or  for  his  use  or  benefit."  There,  again,  your  lordships  observe 
that  what  is  pointed  at  here,  and  struck  at  here,  is  something  altogether  disconnected 
with  any  carrying  on  of  a  war  by  one  belligerent  against  another.  It  is  the  simple 
taking  of  service  under  a  foreign  power  ;  and  the  Crown  thinks  it  fit  to  ask  Parliament 
to  give  it  the  power  to  restrain  its  own  subjects  from  enlisting  in  foreign  services 
without  leave.  There  is  nothing  more  in  it  than  that.  There  is  no  question  whatever 
of  its  being  contrary  to  international  law. 

Then,  my  lords,  the  next  part  ofthe  section  is:  "If  any  person  whatever  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  in  any  part  of  his  Majesty's  dominions 
elsewhere,"  &o.,  "shall  hire,  retain,  engage,  or  procure,  or  shall  attempt  or  endeavor 
to  hire,  retain,  engage,  or  procure  any  person  or  persons  whatever  to  enlist  or  to  enter 
or  engage  to  enlist  or  to  serve,  or  to  be  en&ployed  in  any  such  service  or  employment 
as  aforesaid  as  an  officer,"  &c.,  "for,  or  under,. or  in  aid  of  any  foreign  prince,"  &c., 
whether  any  enlisting  money  be  received  or  not,  in  any  of  those  cases  the  person  shaU 
be  guilty  of  a  misdemeanor."  Therefore  after  going  through  the  whole  of  the  section, 
we  find  that  the  motive  with  which  service  was  to  be  taken  in  the  foreign  army  is 
immaterial.  It  may  not  be  to  serve  in  war  at  all  necessarily;  it  may  be  to  be  a  part 
of  the  standing  army  of  the  state ;  but  whether  or  or  not,  the  legislature  insists  that 
that  shall  not  be  done  without  the  leave  of  the  Crown  given  for  that  purpose.  There- 
fore we  may  remove  (and  this,  I  think,  will  answer  the  question  which  Mr.  Baron 
Bramwell  was  good  enough  to  call  my  attention  to)  the  second  section  altogether  from 
the  argument  which  I  took  leave  to  submit  to  you,  the  argument  which  suggested  that 
the  measure  of  international  duty  was  the  measure  and  the  extent  of  municipal 
provision  in  the  sections  of  this  act  as  to  ships.  That  may  not  apply  to  section  2, 
because  that  section  does  not  deal  directly  with  the  question  of  international  duty, 
but  it  deals  with  the  question  of  allegiance  between  the  Crown  and  its  own  subjects. 

Then  the  third  section  is  by  way  of  exception  from  the  second,  and  may  be  passed 
over.  The  fourth  is  as  to  the  issuing  of  warrants  and  the  trial.  The  fifth  is  as  to 
vessels  with  persons  on  board  engaged  in  foreign  service  being  detained  at  any  port: 
that  'is  in  aid  of  the  second,  the  third  and  the  fourth  sections,  and  so  is  the  sixth ;  and 
there  ends  the  series  of  provisions,  which  are  very  much  broader  and  wider  than  any 
question  of  aiding  one  belligerent  against  another.  Those  are  questions  of  taking 
service  without  the  leave  of  the  Queen  in  any  service  which  would  militate  against 
the  allegiance  which  the  subject  owes  the  Queen.  The  seventh  section  is  the  one 
which  I  say  is  the  expression  of  international  law  upon  the  subject,  and  is  to  be  con- 
strued, as  I  apprehend,  with  that  light  thrown  upon  it. 

The  first  observation  which  I  shall  take  leave  to  make  upon  that  seventh  section  is 
to  remind  your  lordships  of  what  I  have  already  said.    I  am  sure  that  it  has  not  passed 
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from  your  lordships'  mind  that  the  circumstance  that  the  whole  is  prefaced  by  these 
words,  "  without  the  leave  and  license  of  her  Majesty,"  shows  that  there  is  nothing  in 
this  which  can  be  said  a  ^iori  to  involve  any  offense  in  the  nature  of  malum  in  se,  or 
an  offense  as  regards  the  existence  of  which  you  can  have  any  preconceived  or  any 
preformed  opinion.  A  very  strong  instance  of  that  kind  has  occurred  in  our  own 
recollection — I  believe  in  the  present  year.  I  refer  of  course  to  the  case  of  China, 
where,  in  a  war  in  which  the  government  of  China  are  belligerents  against  a  certain 
portion  of  the  empire  of  China  who  are  in  revolution,  we  nave  seen  firom  our  own 
shores  an  expedition  go  out,  fitted  out  in  the  most  formal  way  as  ships  of  war,  com- 
manded by  officers,  some  of  whom  were  in  her  Majesty's  service:  but  the  whole  was 
done  by  the  leave  of  the  Crown,  given  by  order  in  council  for  the  purpose.  It  is  there- 
fore one  of  those  things  in  which  the  Crown  may  throw  open  the  whole  of  that,  what- 
ever it  may  be,  which  is  covered  by  the  seveutid  section,  i^  it  so  thinks  fit.  There  is 
therefore  no  moral  offense — ^no  malum  in,  ae — ^whioh  is  struck  at  by  the  section. 

The  next  point  which  I  ask  your  lordships  to  consider  is  this.  My  object  of  course 
is  to  determine  what  is  the  principle  of  the  entire  offense  which  is  defined  by  this  sec- 
tion. We  must  go  by  steps  in  order  to  ascertain  the  answer  to  that  question,  and  the 
first  thing  I  ask  your  lordships  to  consider  is  this — Is  it  by  this  section  made  an  offense 
to  build — is  there  a  prohibition  against  building  a  ship  ?  Of  course  by  the  term  building 
I  mean  as  distingnislied  from  equipping,  fitting  out,  furnishing,  or  arming.  I  take  the 
case  in  which  I  have  to  deal  with  mere  structure  as  distinguished  from  those  things 
which,  as  we  all  know,  are  superadded  after  the  hull  of  the  ship  is  completely  built  and 
is  finished  as  a  ship,  or,  as  it  is  sometimes  described,  as  the  complete  huU  of  a  vessel. 
Now,  my  lord,  in  the  first  place  I  say  that  the  most  cursory  inspection  of  the  words  I 
think  would  lead  us  to  conclude  that  there  is  assumed  throughout  this  section  from 
beginning  to  end,  that  before  you  come  to  ascertain  whether  the  offense  is  or  is  not 
committed  there  is  a  ship  or  vessel  in  existence.  There  is  a  ship  or  vessel  spoken  of, 
which  is  to  be  "  equipped,  furnished,  fitted  out,  or  armed."  The  ordinary  and  natural 
construction  of  those  terms  would  be  that  the  ship  was  in  existence  as  a  ship,  and  that 
something  was  to  be  superadded  to  the  ship,  which  has  occurred  here,  whatever  it  may 
be,  equipping,  fitting  out,  or  arming. 

Mr.  Bakon  BRAMWEii.  The  mere  sale  is  not  prohibited. 

SiK  Hugh  Cairns.  I  am  avoiding  for  this  moment  what  is  to  be  the  line  of  demar- 
cation, which  I  will  deal  with  by  and  by ;  but  I  am  now  inquixiag  what  is  the  meaning 
of  the  phrase  "equipping,  fitting  out,"  &c.    At  present,  all  I  say  is  

Lord  Chief  Baron.  Some  meaning  must  be  given  to  the  clause  consistent  with  the 
right  to  build. 

Sir  Hugh  Cairns.  That  is  aU  I  desire  at  present. 

Lord  Chief  Baeon.  Had  it  been  intended  that  the  ship  should  not  be  built,  noth- 
ing would  have  been  more  easy  than  to  say  so. 

Sir  Hugh  Cairns.  Just  so.  I  was  going  to  add  that  in  addition  to  its  being  the 
natural  construction,  the  section  speaks  of  the  vessel,  and  speaks  of  the  fitting  out  of 
the  ship  or  vessel,  as  a  pre-existing  thing;  and  the  observation  which  your  lordship 
has  made  seems  to  me  conclusive,  that  if  it  was  intended  to  have  said  you  shall  not 
build  a  ship,  nothing  would  have  been  simpler  than  to  have  said  so  in  such  a  way  as  that 
there  could  be  no  misapprehension  about  it.  But  the  forfeiture  clause  makes  it  stiU 
more  clear.  The  act  says,  "  And  every  such  ship  or  vessel,  with  the  tackle,  apparel, 
and  fomitiire,  together  with  aU  the  materials,  arms,  ammunition,  and  stores  which 
may  belong  to  or  be  on  board  of  any  such  ship  or  vessel  shall  be  forfeited  ;"  and  still 
further,- toward  the  end  of  the  clause,  it  says,  "  And  that  every  such  ship  and  vessel, 
with  the  tackle,  apparel,  and  furniture,  together  with  all  the  materials,  arms,  ammu- 
nition, and  stores,  which  may  belong  to  or  be  on  board  of  such  ship  or  vessel,  may  be 
prosecuted  and  condemned  in  the  like  manner  and  in  such  courts  as  ships  or  vessels 
may  be  prosecuted  and  condemned  for  any  breach  of  the  excise  laws."  Therefore,  your 
lordships  observe,  that  when  you  come  to  the  end  there  is  a  distinction  made  between 
the  two  things  spoken  of,  namely,  the  ship  or  the  vessel  itself,  and  the  fiirniture,.the 
equipment,  the  stores,  the  ammunition,  and  everything  else  that  may  be  connected 
with  the  vessel. 

In  addition  to  that,  in  the  part  of  the  section  which  speaks  of  the  issuing  or  deliver- 
ing of  a  commission,  these  words  occur,  "for  any  ship  or  vessel,  to  the  intent  that  such 
ship  or  vessel  shall  be  employed  as  aforesaid ;"  again  speaking  of  the  existence  of  the 
ship  or  vessel  as  a  thing  independent  of  any  equipment  or  outfit  which  may  be  placed 
upon  it.  I  may  say,  my  lords,  as  to  that,  that  if  the  argument  is  maintained  on  the 
other  side,  (I  do  not  know,  of  course,  whether  it  will  be  maintained  or  not,  for  we  have 
not  had  an  opportunity  of  hearing  the'  arguments  of  the  Crown,)  which  I  have  seen 
maintained  out  of  doors,  namely,  that  the  moment  you  find  any  part  of  the  structure 
of  a  vessel  to  be  a  part  which  is  suitable  for  a  vessel  of  war,  and  not  for  a  vessel  of 
commerce,  that  ship  is  struck  at  and  comes  within  the  ambit  of  this  act  of  Parliament; 
if  that  argument  is  maintained,  it  must  go  to  this  length;  and  if  it  were  the  case,  as 
very  probably  it  is,  that  in  laying  down  the  keel  of  a  ship,  the.keel  may  be  laid  down 
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of  a  kind  more  or  less  fitted  for  a  ship  of  war,  according  as  you  do  or  do  not  intend  to 
employ  the  vessel  as  a  ship  of  war,  il'  the  keel  be  laid  down  with  the  intent  that  she 
shall  he  used  as  a  ship  of  war,  then  that  is  an  offense  committed  within  the  act ;  it  is 
a  misdemeanor,  and  there  is  a  forfeiture,  not  of  the  ship,  for  there  is  no  ship  to  be  for- 
feited, but  a  forfeiture  of  the  keel  so  laid  down.  That  would  be  absurd.  I  really  do 
not  know  that  the  argument  requires  any  graver  consideration ;  it  would  be  absurd  to 
say,  that  where  the  act  speaks  of  a  ship  or  vessel  being  forfeited  with  her  equipments, 
that  is  satisfied  and  met  by  the  mere  laying  down  of  the  keel,  which  in  no  sense  can  be 
called  a  ship,  much  less  any  part  of  the  equipment  of  a  ship. 

If  I  carry  your  lordships  with  me  in  that  observation,  and  if  you  ultimately  are  of 
opinion,  as  I  think  you  will  be,  that  it  is  impossible  to  contend  that  building,  as  distin- 
guished from  equipment  and  furniture,  is  struck  at  here,  you  will  observe  that  there 
are  other  matters  connected  with  ships,  which  are  not  in  any  way  mentioned  or 
restrained ;  for  example,  there  is  nothing  here  which  restrains  the  hiring  of  a  ship,  or 
the  hiring  of  room  in  a  ship,  for  the  purpose  of  carrying  out  warlike  stores,  to  be 
delivered  either  to  the  ship  abroad,  or  to  a  port  abroad ;  there  is  not  a  word  which 
would  indicate  that  that  was  to  be  an  offense  in  any  shape  or  form.  Again,  there  is 
nothing  here  which  indicates  tljat  the  building  and  fitting  out  of  a  class  of  ships  which 
are  well  known  in  war,  and  which  are  called  dispatch  boats,  is  intended  to  be 
restrained  or  struck  at  by  the  section.  Yet  the  great  importance  of  vessels  of  that 
kind  is  perfectly  well  known.  I  think  it  is  said  that  Lord  Nelson  said  at  various  times, 
that  the  whole  of  his  expedition  was  paralyzed  from  the  want  of  those  dispatch  boats. 
Indeed,!of  course  one  knows,  without  any  explanation,  that  those  boats  must  be  of  the 
greatest  importance  to  any  warlike  expedition.  Yet  there  is  nothing  here  in  this  act 
to  restrain  the  fitting  Out  and  equipment  of  a  ship  of  that  kind. 

Now  I  am  anxious  to  ask  your  lordships  to  go  a  little  further  in  the  consideration  of 
the  case  of  a  ship  built  merely,  as  distinguished  from  being  fitted  out  or  equipped — 
and  upon  this  point  a  question  was  put  to  my  learned  friend  in  moving  for  the  rule, 
which  he  answered  in  the  way  I  will  state  to  your  lordships.  The  Lord  Chief  Baron 
put  this  question  to  my  learned  friend  the  attorney  general :  "Suppose  the  case  of  the 
building  of  a  mere  hull,  with  the  intention  that  it  should  be  towed  away  across  the 
Atlantic  by  a  tug,  and  suppose  there  was  some  confederate  port  open,  whjch  there  is 
not,  that  hull  being  incapable  in  that  state  of  being  used  for  any  purpose,  whether  of 
merchandise  or  war,  do  you  mean  to  say  that  that  would  be  illegal  ?"  The  attorney 
general  says,  "That  would  raise  an  entirely  different  question.  The  Lord  Chief 
Baeon.  Would  it  be  illegal?  Mr.  Attokney  GbjStekai..  I  will  assume  for  a  moment 
that  it  is  not  illegal.  Lord  Chief  Baron.  I  am  bound  to  say  that  if  it  were  illegal, 
you  would  be  entitled  to  your  rule  at  once,  because  no  doubt  I  meant  to  lay  down  dis- 
tinctly that  the  mere  hull  of  a  vessel  in  no  condition  fit  for  any  use  whatever,  might  be 
made  and  sold  at  Liverpool  to  anybody.  Mr.  Attorney  General.  My  case  does  not 
in  the  least  require  that  I  should  argue  that  the  case  imagined  by  your  lordship,  which 
is  obviously  not  one  which  is  very  probable  and  practical,  would  be  brought  within  the 
words  '  equip,  furnish,  fit  out,  or  arm.'  "  I  do  not  know  whether  my  learned  friend 
meant  to  say,  that  he  conceded  the  question  that  was  put  by  your  lordship,  or  whether 
he  merely  intended  to  say,  that  for  argument  sake,  and  for  the  time  only,  without  com- 
mitting himself  to  any  proposition  which  was  to  last  throughout  the  case,  he  would 
take  it  so. 

Mr.  Attorney  Genbeal.  I  only  said  that  it  was  not  the  case  before  the  court. 

Sir  Hugh  Cairns.  Exactly;  but  I  beg  leave  to  think,  my  lords,  with  great  submis- 
sion to  my  learned  friend,  that  when  the  Crown  comes  here  to  ask  the  court  to  put  a 
construction  upon  an  act  of  Parliament,  which  shall  be  a  rule  for  the  subjects  of  the 
Crown  to  follow,  the  Crown  is  bound  to  deal  with  a  question  of  that  kind,  not  by  saying 
it  is  not  the  case  before  the  court,  or  it  is  a  case  which  I  wUl  admit  for  a  few  moments ; 
but  the  Crown  is  bound  to  come  forward  with  a  theory  and  with  some  view  upon  a 
subject  of  this  kind,  in  the  understanding  of  which  by  those  concerned  there  can  be  no 
difficulty.  But  I  beg  leave  to  submit  with  perfect  confidence  that  it  will  be  your  ulti- 
mate view  of  it ;  that  as  there  is  nothing  in  the  section  to  forbid  the  building  of  the 
hull  of  a  ship  as  distinguished  from  the  outfit  of  it,  so  there  is  nothing  whatever  which 
forbids  the  taking  the  hull  so  built  into  the  possession  of  a  tow-boat,  and  towing  it  like 
an;^  other  article  of  merchandise,  (contraband^  if  you  like,  still  an  article  which  may 
legitimately  be  passed  over  or  sold,)  and  carrying  it  out  of  the  jurisdiction  of  the  neu- 
tral country  into  a  confederate  port,  or  to  any  other  place  to  which  it  may  be  thought 
desirable  to  take  it. 

And,  my  lords,  I  cannot  help  remarking  here  upon  the  observation  of  my  learned 
friend  the  attorney  general,  who  says  that  this  is  not  a  very  probable  and  practical 
supposition.  Let  us  not  talk  here  about  this  act  of  Parliament  as  if  it  were  an  act 
drawn  up  and  framed  with  reference  to  the  United  States,  or  the  confederate  power ; 
neither  of  them  were  thougbt  of  at  the  time  when  it  was  framed.  I  agree,  my  lords, 
that  it  is  not  a  very  practical  supposition  that  a  large  ship  of  war  can  be  towed  across 
the  Atlantic  by  a  tug-ljoat,  but  I  wiU  suppose  cases  as  to  the  practicability  of  which 
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there  can  be  no  doubt.  Let  us  suppose  that  France  and  Russia  were  at  war,  and  we 
neutral,  am  I  to  be  told  that  the  supposition  which  I  am  going  to  make  is  not  a  prac- 
tical one  ?  I  suppose  that  it  suits  France  in  that  war,  either  in  consequence  of  her  own 
ports  being  fall,  or  for  some  other  cause,  to  have  a  ship  built  in  England.  She  sends 
over  orders  to  a  ship-builder  at  Southampton  or  Portsmouth  to  build  a  vessel  suitable 
for  a  warlike  purpose.  He  builds  and  completes  the  hull  in  every  way,  but  he  does  not 
fit  out,  equip,  or  arm  it.  The  hull  so  completed  is  taken  possession  of  by  a  tow-boat. 
What  is  there  impracticable  in  the  idea  of  a  tow-boat  towing  over  that  hull  to  Brest? 
It  might  be  done  perfectly  well.  Of  course  it  is  liable  to  capture  by  the  other  bellig- 
erent on  the  way.  Of  course  when  the  hull  goes  to  Brest  the  guns  for  that  hull,  the 
rigging,  the  sails,  and  anything  else  which  the  ship  may  require  to  make  it  a  complete 
ship,  may  be  shipped  at  the  port  of  Southampton,  at  the  port  of  Portsmouth,  at  the  port 
of  London,  at  the  port  of  Liverpool,  or  anywhere  else  you  please,  and  may  be  sent,  as 
contraband  of  war  may  be  sent,  out  of  the  port,  and  may  be  carried  across  to  a  French 
port,  and  any  use  that  may  be  thought  proper  may  be  made  of  them  there,  whether  to 
put  upon  the  huU  or  not,  as  may  be  thought  desirable. 

Then,  my  lord,  if  that  be  so  I  go  a  step  farther,  and  I  ask  your  lordships  if  it  be  the 
case  that  a  hull  completed  and  built,  we  will  say  in  Southampton,  or  Portsmouth,  may 
be  ,taken  possession  of  by  a  tow-boat  and  towed  across  the  Channel  into  a  port  of  France, 
(the  case  which  I  have  supposed,)  is  it  to  be  said  that  it  is  not  competent  to  put  upon 
that  ship  those  appurtenances  which  will  enable  it,  without  the  assistance  of  a  tow- 
boat,  to  navigate  that  Channel — in  other  words  to  put  sails  on  it,  if  that  is  desirable, 
or  to  put  a  steam-engine  and  boilers,  if  that  is  the  mode  of  propulsion  which  is  to  be 
adopted,  into  the  ship  ?  Is  it  equipping  it,  or  furnishing  it,  or  fitting  it  out  as  a  ship 
of  war  to  take  that  course  ?  I  say  it  is  not.  I  say  it  is  not  any  more  a  ship  of  war 
when  that  is  done  than  it  was  before.  I  say  it  is  not  a  ship  of  war  before  that  is  done — 
it  is  not  within  the  act  before  that  is  done,  and  the  alteration  which  is  produced  by 
giving  it  the  means  of  propulsion  simply,  does  not  make  it  any  more  fitted  out  as  a 
ship  of  war  than  it  was  before. 

Then,  my  lords,  another  observation  occurs  to  me,  which  is  this.  If  building  is  not 
struck  at  by  this  act  of  Parliament,  it  follows  upon  every  sound  principle  of  reasoning, 
that  when  you  come  to  deal  with  words,  such  as  "  equipping,  furnishing,  fitting  out,  or 
arming,"  you  must  take  them  to  be  words  divei-ai  generis,  as  meaning  something  of  a 
different  kind,  something  not  ejusdem  generis  with  building.  You  cannot  upon  any 
sound  principle  of  reasoning  assign  so  capricious  and  so  unmeaning  an  object  to  an  act 
of  Parliament  as  to  conceive  that  it  does  not  strike  at  the  building  of  the  hull  of  a 
ship,  but  that  it  does  strike  at  something,  which  is  just  of  the  same  kind  and  character 
and  nature  as  the  mere  building  of  the  hull,  and  which  is  not  connected  in  any  way 
with  hostile  or  warlike  ship-building.  But  if  you  adopt  the  argument  that  those  words 
"  equip,  furnish,  fit  out,  and  arm,"  are  all  ejusdem  generis  among  themselves,  so  that  the 
character  of  the  last  will  give  a  complexion  to  the  whole  of  the  four,  then  you  at  once 
get  an  intelligible  object,  and  an  intelligible  meaning  on  the  part  of  the  legislature, 
namely,  that  it  did  not  mean  to  prohibit  mere  building,  that  it  did  not  mean  to  prohibit 
anything  which  was  of  the  character  of  building,  and  as  harmless  as  building  is  al- 
lowed to  be,  but  that  it  did  strike,  at  something  of  a  wholly  different  character,  some- 
thing that  would  turn  the  ship  into  a  ship  of  a  distinctively  warlike  character,  and 
give  it  those  attributes  and  powers  which  a  ship  fitted  out  for  war  would  have. 

Now,  my  lords,  I  am  still  not  approaching  the  words  "  attempt  or  endeavor,"  or  "pro- 
cure," or  "be  concerned  in,"  but  I  am  still  endeavoring  to  find  out  what  is  the  complete 
offense,  if  I  may  use  the  expression,  which  is  struck  at  by  this  section ;  and  as  the 
result  of  my  arguments  as  I  have  put  them  before  your  lordships,  abandoning  for  a 
moment  the  verbiage  of  the  act  of  Parliament,  which  really  cumbers  us,  and  abandon- 
ing also  for  a  moment  any  question  of  attempt  or  endeavor,  and  pointing  merely  to 
the  principal  offense  itself,  I  submit  that  the  construction  of  the  section,  putting  it  in 
very  short  terms,  is  this — ^it  is  a  prohibition  to  this  effect :  no  person  within  her  Majesty's 
dominions  shall  equip  a  ship  as  a  ship  of  war  with  a  view  to  its  being  used  by  one 
belligerent  against  another.  The  ingredients  in  the  offense  therefore  are  threefold : 
first  it  must  be  committed  within  her  Majesty's  dominions,  second  there  must  be  an 
equipment  as  a  ship  of  war,  by  which  I  understand  an  equipment  of  a  warlike  char- 
acter. 

Mr.  Bakon  Bkamvtbll.  Something  short  of  arming. 

Sir  Hugh  Caiens.  We  say  nothing  of  arming.  I  sa,y  an  equipment  of  a  warlike 
character ;  it  may  be  short  of  arming.  I  do  not  even  ask  your  lordships  to  hold  that 
it  must  be  a  complete  equipment ;  that  would  lead  your  lordships  very  likely  into  ques- 
tions which  it  would  be  impossible  to  solve ;  for  example,  it  might  be  impossible  to 
say  when  a  ship  was,  more  or  less,  completely  equipped.  What  I  say  is  this,  the  equip- 
ment which  is  to  be  complained  of  must  be  an  equipment  of  a  warlike  character,  other- 
wise you  are  not  equipping  the  ship  as  a  ship  of  war.  The  third  ingredient  is,  the 
view  or  the  intention  that  the  ship  should  be  used  by  one  belligerent  against  the 
other. 
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Mr.  Baron  Brat.iwbul.  The  act  goes  further  than  that ;  the  words  are,  "  cruise  or 
commit  hostilities." 

SiK  Hugh  Caikns.  I  said  "  use,"  my  lord,  heoause  there  is  no  controversy  about  that 
part  of  it.  I  said  "  use  "  as  a  compendious  term,  to  denote  the  kind  of  use  referred  to 
in  the  section. 

Mr.  Baron  Bramwell.  Without  ■wishing  to  help  you,  for  of  course  you  do  not  stand 
in  need  of  it,  I  may  remark,  that  it  seems  important  to  bear  in  mind  when  you  use  the 
expression  "  equipment,"  that  it  must  be  warlike  equipment.  It  must  be  such  equip- 
ment, one  would  think,  that  the  vessel  can  cruise  or  commit  hostilities. 

Sir  Hugh  Cairns.  Certainly,  my  lord,  I  meant  to  refer  to  those  words  "  cruise  and 
commit  hostilities,"  as  part  of  the  words  which  give  me  a  right  to  say  that  the  equip- 
ments must  be  of  a  warlike  character,  because  without  those  words  I  admit  that  other 
questions  might  be  opened.  And  I  also  put  out  of  view  the  case  of  a  transport,  because 
it  is  admitted  that  that  point  is  struck  out  of  any  accusation  against  the  ship  with  which 
we  have  to  deal.  But  it  will  not  interfere  with  my  argument  that  the  word  a  "trans- 
port "  occurs  in  the  act,  because,  just  as  a  ship  of  war  must  have  the  equipments  which 
are  distinctive  of  and  peculiar  to  a  ship  of  war,  so  a  transport  must  have  the  equip- 
ments which  are  distinctive  of  and  peculiar  to  a  transport.  But  with  regard  to  the 
Words  which  Mr.  Baron  Bramwell  has  referred  to,  namely,  "  to  cruise  or  commit  hostili- 
ties," those  words  I  rest  upon  as  words  entitling  me  to  say  that  the  ship  pointed  at  in 
that  alternative  part  of  the  sentence  must  be  equipped  as  a  ship  of  war. 

Your  lordships  wiU  observe  that  I  am  carefully  avoiding  putting  the  case  as  high 
perhaps  as  it  might  be  put  in  argument,  because  I  do  not  feel  it  necessary  that  I  shoxud 
do  so.  I  might  go  as  far  as  to  distinguish  and  describe  the  equipment  in  another  man- 
ner. I  might  say,  it  must  be  an  equipment  which  will  enable  the  ship  to  cruise  and 
commit  hostilities — that  is  going  further — then  warlike  equipment  alone  would  not  be 
sufficient.  I  might  go  so  far  as  to  say,  that  the  test  to  be  applied  to  the  equipment 
should  be  this — that  it  must  be  an  equipment  which  would  enable  the  ships  to  cruise 
and  commit  hostilities ;  but  it  is  not  necessary  to  my  argument  to  do  so.  I  show,  at  all 
events,  that  it  must  be  an  equipment  of  a  warlike  character. 

Now' I  ask  your  lordships  to  observe  how  completely  that  description  tallies,  first 
with  the  history  we  have  of  the  question,  then  with  the  American  act  of  Congress, 
and  then  with  other  parts  of  this  same  statute.  How  does  it  tally  with  the  history  of 
the  question?  I  showed  you  that  before  any  municipal  act  had  been  passed  either  by 
America  or  by  this  country,  proceeding  upon  principles  of  international  law  alone,  this 
was  the  test  applied  by  the  government  of  the  United  States  to  the  equipment  of  ships  in 
their  ports,  which  were  lawful  and  those  which  were  unlawful ;  those  of  a  warlike  char- 
acter were  declared  to  be  unlawful,  and  those  not  necessarily  and  distinctively  of  a  war- 
like character  were  declared  to  be  lawful.  How  does  it  tally  with  the  American  act  ?  I 
pointed  that  out  to  you  when  I  showed  you  that  although  the  American  act  gives 
power  to  certain  officers  to  require  a  bond,  or  to  detain  a  vessel  upon  suspicion,  yet 
that  power  does  not  arise  unless  the  person  requiring  the  bond  or  detaining  the  vessel 
is  able  to  predicate  of  the  vessel,  that  she  is  an  armed  ship,  or  that  she  is  a  ship  whose 
equipments  are  of  a  warlike  character.  How  does  it  tally  with  the  eighth  section  of 
the  present  act  of  Parliament?  That  eighth  section  is  a  very  remarkable  section,  it  is 
the  section  which  deals  with  the  question  of  what  is  called  in  the  marginal  note  "  Pen- 
alty for  aiding  the  warlike  equipment  of  vessels  of  foreign  states,"  &c.  That  eighth 
section  sayswiis:  "And  be  it  further  enacted,  that  if  any  person  in  any  part  of  the 
United  Kiiigdom  of  Great  Britain  and  Ireland,  or  in  any  part  of  his  Majesty's  domin- 
ions beyond  the  seas,  without  the  leave  and  license  of  his  Majesty  for  that  purpose  first 
had  and  obtained  as  aforesaid,  shall,  by  adding  to  the  number  of  the  guns  of  such  ves- 
sel, or  bjr  changing  those  on  board  for  other  guns,  or  by  the  addition  of  any  equipment 
for  war,  increase  or  augment  or  procure  to  be  increased  or  augmented,  or  shall  be 
knowingly  concerned  in  increasing  or  augmenting  the  warlike  force  of  any  ship  or 
vessel  of  war  or  cruiser,  or  other  armed  vessel  which  at  the  time  of  her  arrival  in  any 
part  of  the  United  Kingdom  or  any  of  his  Majesty's  dominions  was  a  ship  of  war, 
cruiser,  or  armed  vessel  in  the  service  of  any  foreign  prince,  state,  or  potentate,  or  of 
any  person  or  persons  exercising  or  assuming  to  exercise  any  powers  of  government 
in  or  over  any  colony,  proviuce,  or  part  of  any  province  or  people,  belonging  to  the 
subjects  of  any  such  prince,  state,  or  potentate,  or  to  the  inhabitants  of  any  colony, 
province,  or  part  of  any  province  or  country  under  the  control  of  any  person  or  persons  ' 
so  exercising  or  assuming  to  exercise  the  powers  of  government,  every  such  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor." 

Now,  my  lords,  observe  there  the  case  that  is  supposed  by  that  section ;  you  have 
there  a  case  as  you  had  in  the  American  act,  of  a  ship  coming  into  a  neutral  port  clearly 
being  a  ship  intending  warlike  operations ;  there  is  no  question  about  that,  and  no  dis- 
pute about  it.  It  is  deprived  of  all  possibility  of  equipment  ?  Not  at  all,  the  penalty 
is  only  then  against  the  addition  of  any  equipment  for  war,  so  as  to  augment  the  war- 
like force  of  the  ship  or  vessel.  _  Any  equipment  which  is  not  an  equipment  for  purposes 
of  war,  any  equipment  which  is  not  to  augment  the  warlike  force  of  the  vessel,  is  per- 
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fectly  lawful.  Yet  the  argument  wliicli  I  suppose  will  be  urged  by  the  Crown  that  the 
equipment  by  section  7  may  be  an  equipment  which  is  not  warlike,  will  land  us  in 
this  absurdity,  that  in  the  seventh  section  you  have  a  clause  dealing  with  equipments 
generally,  whether  warlike  or  not,  but  in  the  eighth  section,  where,  beyond  all  doubt, 
the  ship  referred  to  was  exactly  one  of  the  very  class  which  would  be  prepared  to 
cruize  and  commit  hostilities,  you  allow  the  ship  to  take  in  her  equipment  at  a  neutral 
port,  provided  the  equipment  be  not  of  a  warlike  character. 

My  lords,  if  I  am  right  in  saying  that  that  is  the  principle  offense  consisting  of  these 
three  parts,  an  offense  committed  in  her  Majesty's  dominions,  the  equipment  bein^  of 
a  warlike  character,  or  such  as  would  enable  a  ship  to  cruize  and  commit  hostilities, 
and  the  intent  or  object  being  that  that  ship  should  be  used  by  one  belligerent  against 
another,  let  me  now  deal  with  the  minor  words,  "attempt  or  endeavor  "or  "procure" 
or  "  be  concerned  in."  Now,  my  lords,  I  have  a  complaint  to  make  here  of  the  pro- 
ceedings on  the  part  of  the  Crown,  which  I  think  your  lordships  will  consider  not 
without  foundation.  I  certainly  was  very  much  astonished  at  hearing,  or  rather  at  ob- 
serving in  the  notes,  an  observation  of  my  learned  friend  the  attorney  general  in  moving 
for  this  rule.  One  of  the  complaints  of  the  Crown  was  that  the  learned  lord  chief  baron 
on  the  trial  had  not  called  the  attention  of  the  jury  to  that  part  of  the  act  of  Parliament 
and  the  arguments  founded  upon  it  as  to  procuring  and  being  concerned  in,  the  equip- 
itient  and  so  on,  and  I  observe  among  the  grounds  upon  which  the  rule  was  sought, 
this  matter  prominently  put  forward  as  among  the  heads  of  complaint  upon  which  the 
rule  is  obtained. 

Now,  my  lords,  I  endeavored  to  refresh  the  recollection,  which  was  very  strong  in 
my  own  mind,  of  the  course  which  was  taken  by  the  late  attorney  general  at  the  trial, 
a  course  which  was  not  misunderstood  then,  but  was  accepted  by  the  other  side  as  a 
convenient,  and  indeed,  under  the  circumstances  of  the  case,  the  necessary  course,  and 
which  I  will  contrast  with  the  complaint  that  is  now  made  by  my  learned  friend  the 
present  attorney  general.  What  did  the  late  attorney  general  say  in  his  opening  ? 
Your  lordeiiips  will  find  it  in  the  book  before  you  at  page  12*.  It  is  the  second  break  in 
the  page.  The  learned  attorney  general  speaking  of  the  information  says,  "The  in- 
formation, as  my  lord  knows  by  this  time,  is  a  very  voluminous  document.  In  truth, 
neither  you,  gentlemen,  nor  any  one  else,  unless  my  learned  friends  on  the  other  side 
think  proper  to  embark  in  the  aSair,  no  one  need  trouble  themselves  about  the  lengthy 
information,  or  the  multitude  of  counts  contained  in  the  document.  The  number  of 
counts,  as  my  lord  will  understand,  is  rendered  necessary,  or  prudent  at  all  events,  by 
the  very  numerous  words  of  description  of  the  violation  of  the  statute  which  occur  in 
the  section  on  which  it  is  rested.  You  will  find  that  a  person  shall  forfeit  his  ship,  who 
without  license  of  the  sovereign  shall  equip,  furnish,  fit  out,  or  attempt  or  endeavor 
to  equip,  furnish,  fit  out,  or  arm,  or  procure  to  be  equipped,  furnished,  fitted  out,  or 
armed,  or  shall  knowingly  aid,  assist,  or  be  concerned  in  the  equipping,  furnishing, 
fitting  out,  or  arming  of  any  ship  or  vessel  with  a  certain  intent ;  therefore,  as  a  ma.tter 
of  prudence,  (and  I  will  pass  from  this  part  of  the  case  in  a  moment,)  it  became  right 
with  us  to  put  what  I  may  caU  the  complaint  or  accusation  in  various  forms,  so  as  to 
bring  the  case,  supposing  the  facts  proved  to  your  satisfaction,  clearly  within  the  lan- 
guage and  terms  of  one  part  of  this  section  or  another.  Therefore  we  shall  have  no 
complaint  about  the  length  of  the  information.  The  truth  is,  as  my  lord  will  observe, 
the  first  eight  counts  are  those  only  to  which  any  attention  need  to  be  paid.  They 
merely  vary  one  from  the  other,  and  the  others  are  changes  rung  upon  those  by  reason 
of  the  various  expressions  I  have  read." 

Mr.  Attorney  General.  Will  you  have  the  goodness  to  read  what  is  at  the  bottom 
of  that  page  ? 

Sib  Hugh  Catrns.  If  my  learned  friend  wishes  it  I  will  read  it  at  any  length ;  at  the 
same  time  I  take  the  liberty  to  say  that  nothing  which  comes  afterward  could 
qualify  that  statement  made  by  the  attorney  general  that  those  eight  counts  were  those 
to  which  only  any  attention  need  he  paid.  Now  I  will  read  what  is  at  the  bottom  of 
the  page:  "Now,  that  information  being  filed,  the  complainants,  who  have  been  per- 
mitted, as  I  told  you,  to  appear,  deny  the  existence  of  those  various  causes  upon  which 
the  Crown  relies  as  having  induced  the  forfeiture,  and  your  duty  to-day  is  to  try, 
whether  in  substance  and  in  fact,  these  causes  or  any  of  them,  any  material  causes 
within  the  section  to  which  I  have  referred,  did  exist  at  the  time  of  the  seizure,  and 
warranted  the  seizure  that  took  place.  Gentlemen,  the  charge,  as  you  may  infer  from 
the  reference  I  have  just  made  to  the  language  of  the  seventh  section,  is  in  fact  tbis— 
that  the  Alexandra  was  fitted  out,  or  if  the  term  be  preferred,  equipped,  or  was  permitted 
to  be  equipped,  or  that  persons  endeavored  to  equip ;  they  are  the  various  forms,  but 
I  rather  prefer  to  rest  on  the  main  expression,  that  it  was  fitted  out  and  equipped, 
or  that  endeavors  were  made  to  equip,  with  intent  to  be  employed  to  harass 
and  to  be  hostile  to  the  government  and  citizens  of  a' state  with  which  her  Majesty  was 
not  at  war,  the  state  of  the  United  States." 

Now,  my  lord,  I  repeat  that  observation;  I  do  not  mean  to  say  that  the  learnea  attor- 

*  See  page  7. 
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ney  general  in  form  abandoned  the  other  counts  of  the  information,  hut  I  say  that  he 
clearly  and  distinctly  announced  to  the  learned  judge  presiding  at  the  trial  of  the  case, 
and  to  the  counsel  on  the  other  side,  this :  My  idea  of  that  which  in  substance  we  have 
to  try  is,  that  you  will  find  it  in  those  eight  counts.  No  doubt  I  shall  have  the  liberty 
if  I  see  clearly  and  distinctly,  if  I  am  ousted  from  those  eight  counts,  that  I  can  bring 
the  case  hereafter  under  another  one,  to  try  to  do  so,  and  I  shall  c  laim  that  liberty ; 
but  I  tell  my  lord,  and  I  tell  the  opposing  counsel,  that  until  I  warn  you  to  the  contrary, 
what  we  have  to  direct  our  attention  to  is  that  part  of  the  information,  namely,  the 
eight  counts.  Those  eight  counts  are  upon  the  "equipping"  and  '•furnishing,"  and 
"fitting  out,"  and  not  upon  the  "attempting,"  or  "endeavoring,"  or  "procuring,"  or 
"being  concerned  in."  As  your  lordships  oast  your  eyes  over  the  different  counts,  you 
will  see  the  difference  which  there  is  in  them.  The  first  count  says  "  did  equip,"  the 
second  count  also  "  did  equip,"  with  a  certain  other  intent ;  the  third  says  "  did  equip," 
again ;  the  fourth  says  "did  equip,"  the  fifth  "did  equip,"  the  sixth  "did  equip,"  the 
seventh  "  did  equip,"  the  eighth  "  did  equip."  And  then  we  have  a  r4sum4  at  page  5*  of 
the  other  counts ;  the  ninth  to  the  sixteenth  substituting  "  did  famish"  for  "  did  equip," 
the  seventeenth  to  the  twenty-fourth  substituting  "did  fit  out"  for  "did  equip,"  and 
so  on. 

Then,  my  lords,  I  will  show  your  lordships  how  this  view  was  accepted  by  the  other 
side  in  a  moment.  But  at  a  later  period  and  before  the  case  of  the  defendants  was 
opened  at  all,  my  lord  chief  baron  again  asks  the  attorney  general,  at  page  68t  in  the 
large  book,  "How  many  counts  are  there?"  "Mr.  Attorney  General.  There  are 
ninety-eight  counts ;  but  the  first  eight  counts  disclose  the  whole  of  the  plejidings ;  the 
other  counts  vary  only  in  taking  the  words  of  the  statute,  such  as)'  equipping, ' '  fitting  out ' 
and  '  endeavoring  to  fit  out,'  and  the  like.  The  first  eight  counts  are  the  only  counts 
that  any  one  need  pay  the  least  attention  to  upon  this  point,  and  the  first  count  raises 
this  question  as  to  titie  names."  Was  that  misunderstood  on  the  other  side?  When 
the  case  of  the  defendants  began  to  be  opened,  this  is  the  statement  which,  as  counsel 
on  behalf  of  the  defendants,  1  made  iu  answer  to  the  proposition  or  statement  of  the 
learned  attorney  general.  Your  lordships  will  find  it  at  page  139J:  of  the  same  book, 
just  at  the  bottom  of  the  page.  The  attorney  general  says,  "  We  will  not  stand  on  any 
count  which  describes  the  intention  to  have  been  that  this  should  be  used  as  a  trans- 
port or  store-ship.  We  have  not  so  opened  our  case."  To  which  I  said,  "  I  did  not 
suppose  that  my  learned  friend  so  considered  it ;  only,  in  order  to  prevent  misconcep- 
tion hereafter,  I  mention  it  now.  I  come  now  to  the  main  counts  in  the  case,  which- 
my  learned  friend  said  very  fairly  might  be  judged  by  the  first  eight  counts  of  the 
information,  the  others  repeating  the  same  idea  in  different  forms  of  words." 

Now  do  not  let  it  be  supposed  for  a  moment  that  I  mean  to  say  the  attorney  general 
abandoned  or  could  nothave  relied  upon,  if  necessary,  the  other  counts  of  the  infor- 
mation ;  but  I  say,  if,  after  that,  a  complaint  is  made  of  the  ruling  6f  the  learned 
judge  who  presided  at  the  trial,  and  it  is  meant  now  to  be  urged  in  opposition  to  any- 
thing which  was  argued  at  the  trial — We  have  not  got  a  case ;  we  admit  we  have  a 
difficulty  in  supporting  a  case  with  regard  to  equipping ;  but  we  ask  you  to  look  par- 
ticularly at  a  wholly  different  offense,  at  an  offense  described  in  a  wholly  different  way, 
viz.,  the  being  concerned  in  the  equipping,  and  to  hold  that  our  evidence  goes  to  that ; 
then  I  say  it  was  the  bounden  duty  of  the  attorney  general  to  say,  if  he  had  so  intended — 
but  he  never  intended  anything  of  the  kind :  "  Do  not  let  my  lord  be  misled — or  the  coun- 
sel on  the  other  side,  or  any  one — be  misled  by  supposing  that  any  one  of  the  eight  counts 
represents  clearly  what  was  the  gravamen  of  my  charge ;  for  it  is  to  be  found  in  a  dif- 
ferent count.  I  ask  your  lordship's  attention  to  that,  and  I  call  upon  the  other  side  to 
meet  that  case  in  point  of  argument."  Nothing  of  the  kind,  however,  was  said.  The 
matter  was  left  in  the  way  I  have  stated,  and  in  no  other  way. 

Mr.  Attorney  General.  I  should  be  very  sorry,  without  sufficient  cause,  to  inter- 
rupt my  learned  friend.  But  not  only  are  the  interests  of  truth  and  justice  at  stake, 
but  also  the  reputation  of  my  learned  friend  the  late  attorney  general  is  concerned  in 
what  has  just  been  said.  If  you  will  look  at  the  199th  page,§  you  will  see  what  the 
attorney  general  said  in  his  reply.  It  is  this  :  My  lord,  there  are  other  material  words 
to  which  I  will  call  your  lordship's  attention.  It  is  not  only  a  violation  of  this  section 
that  a  person  shall  equip,  or  fit  out,  or  arm,  or  famish;  but  if  he  shall  attempt  or 
endeavor  to  do  so,  or  shall  procure  the  thing  to  be  done,  or  shall  knowingly  assist  or  be 
concerned  in  aiding  with  the  intent.  Therefore  any  one  of  those,  or  the  endeavor,  or 
being  concerned  in  the  attempt  to  do  any  one  of  those,  as  I  submit  to  your  lordship 
clearly  on  the  terms  of  this  section,  would  bring  the  case  within  its  operation.  That 
would  be  a  matter  for  your  lordship's  direction  to  the  jury." 

Sir  Hugh  Cairns.  I  am-much  obliged  to  my  learned  Mend  for  any  interruption  which 
enables  me  to  have  what  I  should  not  otherwise  have,  viz.,  some  power  of  answering 
the  statements  of  my  friend.  And  first  I  take  leave  to  say  that  the  reputation  of  the 
late  attorney  general  is  not  involved  in  this  question.  His  reputation  desires  and 
requires  no  argument  from  either -me  or  my  learned  friend.,  He,  I  have  no  doubt,  were 
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he  here,  would  deal  with,  this  case  as  I  desire  it  to  be  dealt  with.  I  say  it  was  impos- 
sible for  the  late  attorney  general,  after  opening  his  case  as  I  say  it  was  opened,  after 
calling  upon  us  to  meet  the  case  as  it  was  opened,  after  I  was  heard  on  the  part  of  the 
defendants,  and  after  our  mouths  were  closed,  to  put  the  matter  in  a  new  condition  by 
his  reply.  And  even  if  those  ambiguous  words  fell  from  the  attorney  general  which 
my  learned  friend  has  just  read,  I  care  not  for  them.  I  say  the  matter  was  clearly  put 
between  us  in  his  opening  and  in  my  observations  for  the  defense ;  and  I  say  it  was 
not  consistent  with  the  course  the  Crown  ought  to  take  to  attempt  to  open  a  new  case 
in  the  reply  on  the  part  of  the  Crown.  But,  my  lords,  the  late  attorney  general  was 
perfectly  weU  aware,  and  we  shall  find  that  he  could  not  be  otherwise  than  well  aware, 
that  it  was  as  it  appeared  to  him  to  be  at  the  first,  utterly  immaterial  to  rest  upon 
these  other  words,  and  I  say  now  that  if  the  case  had  been  opened  in  any  way— if  these 
words  had  been  made  distiuctly  at  first  the  gravamen,  of  the  charge,  it  would  not  have 
bettered  the  matter  in  the  least,  as  I  hope  shortly  to  be  able  to  convince  your  lordships. 
Now  I  wiU  deal  with  these  minor  words.  What  are  they  ?  They  are,  in  the  fiist 
place,  to  "attempt  or  endeavor  to  equip;"  secondly,  "procure  to  be  equipped;"  and 
thirdly,  "  knowingly  aid,  or  assist,  or  be  concerned  in  equipping."  Now,  at  this  branch 
of  the  argument,  I  am  entitled  to  assume,  that  the  view  I  have  submitted  of  the  prin- 
cipal offense  is  the  correct  one,  otherwise,  of  course,  it  would  not  be  necessarry  to  go 
into  the  minor  ones ;  but  I  will  assume  now,  that  the  principal  oifense  is  an  ofl:ense  so 
constituted,  that  is,  an  equipping  within  her  Majesty's  dominions,  in  a  distinctively 
warlike  manner,  a  ship  to  be  used  by  one  belligerent  to  cruise  and  commit  hostilities 
against  the  other.  Now  let  me  take,  first,  "  an  attempt  or  endeav,or  "  to  do  that.  What 
does  that  mean  ?  Does  it  mean  an  attempt  or  endeavor  to  do  that  out  of  the  jurisdiction. 
It  must,  of  course,  be  an  attempt  or  endeavor  to  do  the  act,  which  if  it  had  gone  on  to 
its  consummation,  would  be  the  offense  described  in  the  earlier  words  of  the  section. 
If  the  offense  described  in  the  earlier  words  of  the  section  be  to  equip  is.  a  distinctively 
warlike  manner  within  the  jurisdiction  a  ship  or  vessel  to  be  so  used,  the  attempt  or 
endeavor  must  be  shown  to  be  to  equip  in  that  distinctively  warlike  manner  within 
the  jurisdiction  that  ship  or  vessel  so  to  be  used.  Now,  I  will  show  your  lordships, 
when  we  come  to  the  evidence  in  this  case,  that  it  never  was  once  suggested  that 
beyond  that  which  was  actually  done  upon  the  ship  Alexandra  at  the  time  of 
seizure,  there  was  a  grain  of  evidence  going  to  show  that  anything  of  a  different  char- 
acter, anything  diversi  generis,  was  to  be  done  to  the  ship  before  she  left  the  jurisdiction ; 
and  I  say  that  advisedly,  bearing  in  mind  that  there  was  an  attempt  made,  with  which 
I  shall  qualify  my  statement,  to  show  something  about  guns  to  be  put  on  board,  which 
was  given  up  by  the  attorney  general  at  the  trial,  but  which  I  will  deal  with  as  the 
present  attorney  general  has  now  renewed  the  charge.  But,  putting  that  out  of  the 
case,  I  say  it  carries  the  case  not  the  least  further.  If  you  rely  on  an  attempt  or 
endeavor,  you  must  show  that  the  attempt  or  endeavor  was  to  do  thajt  particular  act 
which,  if  the  attempt  or  endeavor  had  not  failed  or  been  interrupted,  would  have  been 
the  offense  intended  by  the  act  of  Parliament. 

To  explain  my  meaning,  I  will  suppose  that  there  is  a  ship  at  the  wharf  in  Liverpool. 
Up  to  the  point  at  which  I  speak  of  her,  she  has  received  no  distinctive  or  definite 
armament  for  war ;  but  there  are  coming  down  one  of  the  streets  of  Liverpool  a  number 
of  heavy  wagons  laden  with  guns  and  gun  slides,  and  other  distinctive  equipments 
for  war,  as  to  which  I  show  that  it  was  intended  clearly  to  put  those  guns,  and  other 
warlike  equipments,  on  board  that  ship ;  and  I  prove  by  evidence  about  which  there  is  no 
dtfubt,  that  John  Smith  was  the  person  controlling  that  operation,  ordering  and  direct- 
ing those  wagons,  and  that  he  intended  to  put  those  warlike  armaments  on  board  the 
ship,  and  that  all  that  was  done  of  course,  I  assume,  (I  do  not  repeat  it  at  every  turn,) 
with  the  intent  and  object  that  the  ship  should  be  employed  by  one  belligerent  to  cruise 
and  commit  hostilities  against  the  other.  But  something  happens  to  stop  the  progress 
of  the  wagons ;  either  an  officer  of  the  customs  is  premature,  or  something  else  occurs ; 
the  whole  are  arrested ;  the  guns  never  reach  the  ship.  But  the  evidence  is  clear  that 
if  not  arrested  they  would  have  been  put  on  board  the  ship.  I  say  there,  that  that  was 
clear  evidence  of,  and  aU  that  was  meant  by,  an  "attempt"  or  "endeavor."  If  there 
had  been  no  interruption,  if  the  wagons  had  gone  their  course,  and  the  guns  had  been 
put  on  board,  the  offense,  I  will  not  say  would  have  been  complete,  but  would  have 
come  under  the  first  category ;  as  being  an  equipment  of  a  distinctively  warlike  char- 
acter, it  would  have  come  under  the  flurst  section  of  offenses.  It  has  not  been  completed  ; 
it  was  arrested  and  stopped,  but  the  evidence  shows  that  it  was  only  owing  to  the  casual 
circumstance  of  its  having  been  arrested  that  it  was  not  completed.  That  is  an  attempt 
or  endeavor,  and  that  would  be  an  indictable  effense  under  the  act.  Your  lordships 
will  judge  whether,  if  it  had  been  made  a  point  of  by  the  late  attorney  general,  there 
was  a  grain  of  evidence  to  show  that  anything  of  the  kind  occurred  in  this  case. 

Mr.  Baeok  Bramwbli,.  To  do  the  thing,  and  to-  attempt  to  do  it,  cannot  be  two 
offenses.  Surely  a  man  cannot  be  guilty  of  the  two  offenses,  attempting  to  do  it,  and 
then  doing  it  if  he  succeeds  in  doing  it ;  why  ?  not  because  the  first  is  pardoned  by  the 
commission  of  the  second,  but  for  this  reason,  that  if  he  does  it,  he  commits  one  offense, 
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and  the  act  of  Parliament  says  that  if  he  attempts  to  do  it  and  does  not  succeed  he 
commits  the  offense  also. 

Mr.  Baeon  Pigott,  The  attempt  is  the  same  if  he  does  not  accomplish  the  object. 

SiK  Hugh  Cairns.  The  attempt  was  the  same  up  to  the  point  where  the  attempt  was 
arrested ;  his  purpose  and  object  was  just  the  same  as  that  of  the  man  who  completes 
the  offense.  Well,  as  to  the  next,  "  aiding  and  procuring  to  be  equipped,"  that  is  gui 
facitper  aliam,  &c. ;  he  commits  the  offense  in  that  way.  He  does  not  do  it  by  his  own 
hand,  but  he  procures  the  complete  offense  to  be  committed. 

Mr.  Bakon  Beamweix.  But  for  that  this  sort  of  point  might  arise,  that  a  man  could 
not  be  said  to  do  it  if  he  had  contracted  with  another  person  to  do  it  for  him,  because 
that  person,  though  in  one  sense  he  might  be  an  agent,  might  in  another  sense  not  be 
so.  A  contractor  might  have  a  right  to  say  I  will  do  that  in  my  own  way,  and  to  avoid 
any  question  of  that  sort  the  legislature  says,  If  you  procure  it  to  be  done  you  shall 
still  be  taken  to  have  committed  the  offense. 

Sib  Hugh  Caiens.  Yes,  that  would  he  the  second  point.  Then  the  third  is,  "  who 
shall  knowingly  aid  or  assist,  or  be  concerned  in  the  equipping,  furnishing,  or  fitting 
out,  or  arming  of  any  ship  or  vessel ;"  what  does  that  mean? 

It  means  being  concerned  in  either  that  which  has  gone  on  to  completion,  and  is  the 
complete  equipment,  or  that  which  would  have  gone  on  to  completion  if  it  had  not 
been  interrupted,  but  which  was  intended  to  be  the  complete  equipment  which  is  struck 
at  by  the  act.  And  your  lordships  will  find,  if  that  is  the  true  construction,  that  the 
whole  course  which  was  taken  by  the  late  attorney  general  at  the  trial  is  perfectly  clear 
and  perfectly  accounted  for  the  course  that  was  followed  by  the  learned  lord  chief 
baron  in  his  charge — that  no  person  suggested  that  as  distinct  from  what  was  found  on 
the  Alexandra  at  this  time,  as  to  which  there  was  no  controversy  or  argument ;  there 
was  something  which  never  had  got  to  the  Alexandra  apart  from  the  guns,  which  was 
a  point  given  up  at  the  time. 

LoED  Chief  Baeon.  There  was  no  evidence  establishing  the  point  as  to  those  guns; 
the  attorney  general  at  last  gave  that  point  up. 

SiE  Hugh  Caiens.  Yes,  my  lord ;  he  gave  it  up. 

Loed  Chtei'  Baeon.  He  said  the  evidence  failed;  there  was  no  evidence  that  the 
guns  were  to  be  put  on  board  at  Liverpool. 

SiE  Hugh  Caiens.  No,  my  lord ;  not  the  least. 

Loed  Chief  Baeon.  It  might  be  matter  of  supposition  that  the  guns  were  to  go  in 
another  vessel,  and  that  they  were  to  meet  somewhere  else. 

SiE  Hugh  Caiens.  There  was  no  evidence,  as  I  shall  submit  to  your  lordships  by  and 
by,  that  the  guns  were  ever  intended  for  this  ship,  but,  on  the  contrary,  there  was  the 
very  strongest  evidence  that  they  were  not  intended  for  the  ship ;  but  in  addition  to 
that,  there  was  not  a  particle  of  evidence  that  it  was  intended  to  put  on  board  any 
guns  in  Liverpool. 

Loed  Chief  Baeon.  I  certainly  should  come  to  the  conclusion  that  very  likely  the 
vessel  was  to  be  sent  somewhere  else  out  of  this  country,  and  the  guns  were  to  be  sent 
by  another  vessel,  and  that  the  guns  werp  to  be  put  on  board  the  Alexandra  in  some 
other  port,  not  a  port  of  this  country,  or  in  any  other  part  of  her  Majesty's  dominions. 

SiE  Hugh  Caiens.  As  I  shall  submit  to  your  lordships  by.  and  by,  there  was  really  not  a 
particle  of  evidence  upon  which  an  opinion  even  could  be  formed  upon  the  point ;  but 
it  was  idle  to  suppose  that  there  was  any  evidence  which  could  be  rested  upon  to  show 
that  if  there  was  not  what  is  meant  by  the  equipment  in  the  first  part  of  the  section, 
there  was  anything  short  of  that  upon  which  any  one  could  be  called  in  question.     • 

Mr.  Baeon  Beamwbll.  What  a  strange  thing  it  would  be  if  it  were  otherwise,  because 
the  ship  is  to  be  forfeited  if  any  one  of  the  offenses  is  committed.  Then  some  man 
might  be  guilty  of  assisting,  although  the  owners  to  whom  the  ship  belongs  are  not 
guilty  of  equipping.  Then  because,  in  some  way  or  another,  which  I  own  is  inconceiv- 
able to  my  mind,  some  one  is  guilty  of  assisting,  -although  the  owner  is  not  guilty,  the 
ship  is  to  be  forfeited.  All  that  was  intended  to  be  comprehended  was  this  :  supposing 
a  man  were  to  say  this,  "I  really  was  not  engaged  in  fitting  it  out.  I  was  only  the 
smith,"  and  another  may  says,  "  I  am  only  the  carpenter ; "  although  they  were  helping 
knowingly,  it  was  intended  to  evade  the  sort  of  argument  that  might  be  used  when 
people  were  informed  against  under  this  act  of  Parliament  and  proceeded  against  by 
information.  "  I  am  not  the  single  person  who  was  doing  the  entire  thing."  It  is 
answered  thus :  "  But  you  were  assisting  at  it,  and  the  thing  was  to  be  done."  It 
seemed  to  me,  with  great  respect,  that  that  is  the  reason  why  the  attorney  general 
treated  the  question  in  the  way  he  did.  You  know.  Sir  Hugh,  one  is  desirous  to  pay 
every  attention  and  respect  in  a  case-of  this  kind  to  the  American  authorities,  and  it 
does  strike  one,  although  you  said  that  a  good  deal  of  rubbish  had  been  spoken  about 
this  matter,  there  is  an  American  authority  the  other  way  ;  I  mean  the  one  you  have 
cited  already ;  one  where  it  was  held  that  the  principal  actors  must  be  guilty  in  con- 
junction with  each  other. 

Sir  Hugh  Caiens.  That  is  the  Quincy  case. 

Lord  Chief  Baeon.  That  is  very  easy  explainable,  assuming  that  the  offense  consists 
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in  equipping  and  furnishing ;  I  use  those  words  as  one  -would  X  and  Y ;  a  man  is  guilty 
of  the  offense  who  assists  in  doing  one,  if  the  intention  is  ultimately  to  do  both.  It 
seems  to  me  that  there  can  be  no  doubt  about  that. 

Sir  Hugh  Cairns.  Yes,  but  it  might  -well  be  with  regard  to  the  persons  assisting, 
taking  the  case  of  the  blacksmith  or  tiie  carpenter  separately,  that  one  mi^ht  be  assist- 
ing in  one  operation  and  the  other  in  the  other,  although  as  regards  the  principal  actor 
you  must  show  that  he  has  intended  to  do  the  whole  complete  and  entire  act.  Now, 
my  lords,  I  must  dwell  a  little  longer  on  this  point  for  another  purpose.  I  know  not 
whether  an  argument  which  I  collect  from  an  expression  of  the  attorney  general  in 
moving  for  this  rule,  is  to  be  urged  by  him  on  the  present  occasion.  From  the  note  I 
have  read  I  collect  the  argument,  and  I  wUl  take  leave  to  read  it  to  your  lordships.  I 
may  be  wrong,  but  it  certainly  does  seem  to  me  to  contain  a  proposition  of  the  most 
startling  character  in  reference  to  this  act  of  Parliament  that  I  have  ever  read.  The 
attorney  general,  in  moving  for  the  rule,  said  this  upon  the  point  I  am  now  dealing 
with.  He  said,  "Not  only  is  the  attempt  or  endeavor  struck  at,  but  any  one  '  who  shall 
knowingly  aid,  assist,  or  be  concerned  in  the  equipping,  furnishing,  fitting  out,  or  arm- 
ing.' Now  that  is  a  clause  which  is  remarkable  because  it  strikes  at  the  case  of  a 
person  within  her  Majesty's  dominions,  knowingly  aiding,  assisting,  or  being  concerned 
in  the  equipment,  whether  or  not  the  equipment  takes  place  quoad  alios  elsewhere." 
This  is  the  most  startling  proposition  I  ever  heard  of.  I  do  not  know  whether  the 
attorney  general  on  reflection  will  venture  to  argue  in  favor  of  that  proposition,  but 
his  argument  in  moving  for  the  rnle  was  that  by  the  force  and  virtue  of  these  words, 
"be  concerned  in  aiding  and  equipping,"  if  you  get  a  person  knowingly  assisting  in  her 
Majesty's  dominions  in  that  which  is  to  be  the  equipment  of  the  ship,  it  is  no  matter 
if  the  equipment  is  quoad  alios  to  take  place  elsewhere. 
Lord  Chikp  Bakon.  Where  do  you  cite  that  from  ? 

Sm  Hugh  Cairns.  From  the  short-hand  writer's  notes  of  the  argument;  your  lord- 
ships will  find  it  at  page  54  of  the  printed  book ;  I  will  read  the  fuU  passage :  "  The 
statute  desires  to  stop  the  thing  in  limine,  to  cause  the  thing  not  to  be  done ;  and 
therefore,  instead  of  stopping  at  these  words,  it  goes  on,  'or  attempt  or  endeavor  to 
do  any  one  of  these  things ;  so  that,  however  little  progress  may  have  been  made,  and 
in  whatever  imperfect  condition  the  ship  may  be  as  to  these  things,  when  she  is  seized, 
if  any  step  has  been  taken  which  is  an  attempt  or  endeavor  to  do  any  one  of  these  thmgs, 
provided  it  be  a  prohibited  attempt,  it  is  struck  at ;  and  not  only  the  attempt  or  en- 
deavor, bnt  any  one  who  'shall  knowingly  aid,  assist,  or  be  concerned  in  the  equipping, 
furnishing,  fitting  out,  or  arming.'  Now,  that  is  a  clause  which  is  remarkable,  because 
it  strikes  at  the  case  of  a  person  within  her  Majesty's  dominions  knowingly  aiding,  assist- 
ing, or  being  concerned  in  the  equipment,  whether  or  not  the  equipment  takes  place 
quoad  alios  elsewhere.  Any  person  who  does  any  one  of  these  things  within  her  Majes- 
ty's dominions  offends  against  the  act ;  that  is  to  say,  any  one  who  eqnips,  who  attempts 
or  endeavors  to  equip,  who  procures  to  be  equipped,  or  who  knowingly  aids,  assists, 
or  is  concerned  in  the  equipping,  wherever  the  equipment  is  completed,  and  whoever 
be  the  person  by  whom  it  is  made."    Now,  my  lords,  the  Crown  is  going  to  argue 

Lord  Chief  Baron.  I  think  there  cannot  be  a  doubt  that,  before  you  talk  about 
attempting,  endeavoring,  aiding  or  procuring,  or  anything  of  that  sort,  you  must  first 
see  what  is  the  offense  created  by  the  act  of  Parliament ;  what  is  the  act  that  is  not  to 
be  done.  Then,  when  you  have  ascertained  what  that  is,  there  can  be  no  doubt  that 
to  aid  or  abet  in  that,  to  procure  that,  to  assist  in  that,  and  so  on,  is  a  minor  offense 
against  the  same  statute,  but  it  does  not  create  a  new  and  different  one;  and  I  own  I 
think  there  was  a  great  deal  of  mistake  on  that  point,  and  much  confusion  has  ansen 
from  the  act  itself,  and  the  attempt  to  do  it  being  put  into  different  categories.  I 
called  your  attention  very  early  to-day  to  that  distinction.  I  said,  let  us  know  what 
we  are  to  understand  as  the  act  forbidden,  because  to  assist,  to  aid,  procure,  or  order, 
and  so  on,  in  any  other  matter  than  that  which  is  forbidden,  is  no  offense  at  all;  and 
therefore  it  was  that  I  put  the  question  to  the  jury :  "Do  you  believe  that  this  vessel 
was  intended  before  it  left  Liverpool  or  any  other  port  of  her  Majesty's  dominions  to 
be  in  such  and  such  a  condition,  either  equipped  or  armed?  because  if  that  was  not 
intended,  then  aU  the  assistance  and  so  on  is  nothing."  It  was  admitted  the  vessel  was 
not  completed.  I  said,  if  it  was  not  intended  to  put  the  vessel  into  a  condition  so  as  to 
commit  the  offense  which  the  act  was  made  to  prevent,  all  the  attempts  are  ot  no 

"&m  Hugh  Cairns.  I  should  beg  leave  to  illustrate  it  in  this  way  to  meet  what  I 
understand  to  be  the  argument  of  the  Crown,  intimated  in  the  words  ^^^'^J^^^- 
Suppose  the  case  of  a  ship  clearly  and  admittedly  unequipped,  unfitted,  and  unarmea, 
but  built  within  this  country.  ...  „„+  „<^  m„ 

Lord  Chief  Baron.  AUow  me  to  say  that  there  is  an  omission  in  a  Pa«  «  ^^ 
summing  up  which  seems  to  have  led  to  some  mistake.  I  think  the  late  attorney 
general  very  much  misunderstood  it,  but  everybody  who  read  i*  ^'*^  *^«„„r  T  am 
fortion  of  cindor  must,  I  think,  perceive  that  the  word  "if"  has  been  left  out.    I  am 
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made  to  say  this:  "Because,  gentlemen,  I  must  say  it  seems  to  me  tliat  the  Alabama 
sailed  away  from  Liverpool  without  any  arms  at  all,  merely  a  ship  in  ballast,  unfurnished, 
unequipped,  unprepared,  and  her  arms  were  put  in  at  Teroeira,  not  a  portiu  her  Majesty's 
dominions.  The  foreign  enlistment  act  is  no  more  violated  by  that  than  by  any 
other  indifferent  matter  that  might  happen  about  a  boat  of  any  kind  whatever."  All 
that  was  prefixed  by  the  word  "if." 

Sir  Hugh  Caikns.  Yes,  it  was  one  sentence  prefixed  by  the  word  "if." 

LoKD  Chief  Baron.  "I  must  say  it  seems  to  me  that  if  the  Alabama"  is  how  it 
should  be  read ;  and  I  think  that  no  person  reading  it  with  any  candor  would  suppose 
that  I  had  taken  on  myself  to  say  that  the  Alabama  did  all  that,  because  I  knew  no- 
thing about  it ;  there  was  no  evidence  about  it. 

Mr.  Attorney  General.  We  all  understood  your  lordship  so. 

Lord  Chief  Baron.  It  is  very  obvious  what  I  mean. 

Mr.  Attorney  General.  It  is  merely  a  clerical  error. 

Sir  Hugh  Cairns.  It  is  correct  in  one  of  the  copies. 

Lord  Chief  Baron.  If  I  had  known  that  it  had  appeared  in  either  copy,  I  certainly 
would  not  have  said  a  word  about  it ;  for  the  accuracy  of  the  report  is  really  highly 
praiseworthy. 

Sir  Hugh  Cairns.  Your  lordship  will  find  it  at  page  245*  of  the  smaller  copy. 

Mr.  Attorney  General.  Your  lordship  will  remember  that  I  read,fcom  the  smaller 
copy  when  I  moved  for  the  rule. 

Sir  Hugh  Cairns.  You  will  see,  my  lord,  it  is  not  only  that  you  said  "  if,"  but  you 
said  "  if  it  were  true  that."  , 

Lord  Chief  Baron.  Yes. 

Sir  Hugh  Cairns.  Now,  my  lords,  I  have  adverted  to  this  suggestion,  which  I  should 
hardly  think  was  gravely  made  by  my  friend  in  moving  for  the  rule.  H  it  were,  all  I 
should  say  is  this,  that  the  case  I  understand  to  be  put  there  is  the  case  of  a  person 
laboring  upon  or  engaged  upon  those  things  which  are  to  become  the  equipments  of  a 
ship,  and  those  equipments  being  put  on  board  a  ship,  not  in  her  Majesty's  dominions, 
but  elsewhere.  I  venture  to  say  that  it  is  the  wildest  proposition  that  ever  was 
contended  for  to  say  that  that  can  be  struck  at  by  the  foreign  enlistment  act  under 
those  words,  "being  concerned  about  the  equipping,"  the  meaning  of  wMch  is  being 
concerned  about  that  kind  of  equipping  which,  if  actually  perfected,  would  be  an  offense 
within  the  first  part  of  the  section,  namely,  equipping  in  a  warlike  manner  within  her 
Majesty's  dominions. 

Now,  I  said  that  I  would  ask  your  lordships  to  consider  for  a  moment  what  has  been 
the  kind  of  argument  brought  to  bear  on  the  construction  of  this  statute  not  so  much 
in  court  as  out  of  court,  the  argument  which  is  conducted  by  putting  extreme  cases, 
and  I  am  now,  my  lords,  not  dealing  with  that  which  perhaps  may  be  called  the  more 
flexible  principle  of  international  law  generally,  but  with  the  strict  and  hard  words  of 
a  municipal  act  of  Parliament,  and  above  all,  (I  need  hardly  remind  your  lordships  of 
that  which  is  obvious  on  the  face  of  it,)  an  act  of  Parliament  creating  a  misdemeanor 
— a  novel  misdemeanor  which  was  never  before  the  subject  of  legislation,  and  not  only 
so,  but  an  act  of  Parliament  creating,  in  addition  to  the  misdemeanor,  a  forfeiture  of 
property  which  may  be  very  valuable,  and  which,  in  one  reading  of  the  act  of  Parlia- 
ment, may  be  forfeited  occasionally  in  the  hands  of  a  person  entirely  innocent  of  any 
offense.  But  even  on  the  ground  of  this  being  an  act  of  Parliament  creating  a 
misdeameanor  it  would  have  to  be  constructed  in  the  strictest  and  most  literal  sense 
of  the  words.  What  is  the  sort  of  extreme  case  put  to  test  the  applicability  of  this 
act  of  Parliament  ?  I  wiU  take  the  case  which  was  repeated  to-day  by  Mr.  Baron 
Bramwell  of  two  ships,  the  one  a  ship  destined  ultimately  to  be  equipped  out  of  her 
Majesty's  dominions,  the  other  bearing  on  board  the  warlike  equipment  to  be  put  on  board 
the  first  ship,  the  two  lying  side  by  side  in  one  of  our  docks,  the  two  leaving  together, 
sailing  together,  and  passing  together  out  of  the  neutral  territory,  and  then  for  the 
extreme  case  supposing  this,  that  immediately  outside  the  neutral  ground  a  transfer  is 
made,  and  all  the  equipments  which  are  in  the  one  ship  are  put  into  the  other,  and 
she  thereupon  becomes  an  equipped  ship  or  vessel  of  war.  Well,  it  is  said,  would  not 
this  be  an  evasion  of  the  act  of  Parliament  ?  Now,  when  I  speak  of  the  act  of  Parliament 
I  certainly  do  ask  your  lordships  to  consider  what  is  the  meaning  of  an  evasion.  When 
I  speak  of  an  evasion  I  understand  it  to  be  the  avoiding  the  committing  an  offense 
laid  down  by  the  act  of  Parliament ;  and  why  a  man  should  be  punished  for  avoiding 
committing  the  offense  is  one  of  those  things  that  I  cannot  understand.  The  question 
is,  has  he  committed  the  offense  ?  If  he  has  committed  the  offense,  let  him  be  punished ; 
but  if  not,  why  should  he  be  punished  for  avoiding  or  evading  the  commission  of  the 
offense?  Let  me  deal  with  an  argument  of  that  kind  in  the  way  that  it  ought  to  be 
dealt  with,  namely,  by  putting  extreme  cases  to  test  on  the  other  side.  In  the  first 
place,  I  must  observe  that  this  is  a  practical  act  of  Parliament,  I  hope,  or  at  least  that 
it  was  intended  to  be  so,  and  the  extreme  case  which  is  supposed  is  not  a  practical 
case,  because  we  know  very  well  that  in  practice  it  would  be  an  operation  attended 

*  See  page  129. 
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with  very  great  difflcuity  and  danger,  and  in  most  cases  not  possible  at  all  on  the  high 
seas  to  transfer  to  an  unequipped  vessel  the  equipments  destined  for  her  which  are  to 
he  put  out  of  another  vessel.  We  know  that  in  practice  an  operation  of  that  Mud  must  be 
conducted  in  a,  port,  and  persons  would  be  out  of  their  senses  to  attempt  to  conduct  the 
operation  on  the  high  seas,  and  I  do  not  suppose  that  such  a  case  could  be  found. 
Mr.  Babon  Bramwkix.  Except  that  of  the  Alabama. 

Sir  Hugh  Cairns.  No,  my  lord ;  that  was  in  port.    It  is  in  evidence  in  this  case, 
fortunately,  that  she  was  equipped  at  the  Azores. 
The  Attorney  Genbral.  Not  in  port. 

Sir  Hugh  Cairns.  She  was  in  a  roadstead,  if  not  in  port.  If  she  was  not  in  a  port 
she  was  in  a  harbor  or  roadstead,  which  is  the  same  as  a  floating  dock.  However,  I  shall 
have  something  to  say  about  the  Alabama,  and  the  view  of  the  attorney  general  on  the 
subject  of  the  Alabama  too.  But  in  the  next  place,  I  say  that  this  is  matter  of  positive 
law,  and  draw  the  line  as  sharply  as  you  please,  the  more  consistent  will  it  be  with  the 
construction  of  an  act  of  Parliament  of  this  kind,  which  is  to  fetter  and  restrain  the 
liberty  of  the  subject  and  create  a  misdemeanor  and  forfeiture,  to  hold  that  the  line  is 
to  be  drawn  sharply,  strictly,  clearly,  and  distinctly.  If  you  once  get  to  this,  that  there 
is  one  thing  on  one  side  of  a  line  and  another  thing  on  the  other,  that  is  exactly  the  way 
an  act  of  Parliament  of  that  kind  ought  to  be  treated.  There  ought  to  be  no  reasoning 
about  it;  the  act  of  Parliament  ought  to  say  what  is  an  offense  and  what  is  not,  and  when 
you  get  at  that  by  legitimate  construction  you  must  observe  that  line,  and  you  are  not 
at  liberty  to  wander  into  pre-conceived  ideas  as  to  what  the  spirit  of  the  legislature  might 
be,  and  say  that  the  words  are  intended  to  be  extended  to  meet  possible  cases,  because 
the  words  literally  do  not  meet,  or  do  not  deal  with  those  cases. 

LoEB  Chief  Baron.  In  other  words,  Sir  Hugh,  there  is  no  equitable  construction  of 
an  act  of  Parliament  creating  a  crime. 
Sir  Hugh  Cairns.  There  is  none,  my  lords. 

Mr.  Baron  Bramweix.  I  assure  you  I  would  rather  hear  you  than  myself,  but  I  have 
a  thing  in  my  mind  that  I  should  like  to  have  cleared  up.  I  quite  agree  with  you  as 
to  what  you  have  said  about  the  word  "  evading."  I  remember  hearing  Lord  Cranworth 
say  that  it  was  rather  an  uncivil  way  of  speaking  to  say  that  a  person  had  evaded 
infringiug  an  act  of  Parliament.  I  did  not  use  the  word  "evade"  with  regard  to  this 
act  of  Parliament. 
Sir  Hugh  Cairns.  I  am  aware  of  that,  my  lord. 

Mr.  Bakon  Bramweh.  Well,  there  is  another  thing.  You  say  there  is  a  line  to  be 
drawn.  I  quite  agree  that  there  is  a  line  somewhere  to  be  drawn,  but  we  may  always  say 
this,  that  although  there  is  a  difiSculty  in  saying  where  the  line  is  to  be  put,  certain 
cases  may  be  clearly  on  one  side,  and  that  the  wrong  one.  But  it  might  be  said  that 
where  substantially  the  vessel  to  be  fitted  out  and  equipped  has  the  protection  of,  I  will 
not  say  the  prwsidia,  but  the  protection  of  the  port  or  territc^y  of  the  neutral,  that 
practically  there  it  is  an  infringement  of  this  act  of  Parliament,  although  the  final 
equipment  may  be  out  of  the  territory.  You  know  the  way  in  which  we  should  solve  that 
difficulty.  We  should  leave  it  to  the  jury,  and  say,  "Substantially,  do  you  find  that 
this  is  within  the  protection  of  the  neutral  territory  ? "  and  the  jury  might  answer,  that 
according  to  their  view  it  was  so.  How  far  that  would  extend  to — whether  one  ought 
to  leave  it  to  the  jury — ^that  the  vessel  must  have  gone  three  miles,  or  whether  one 
ought  to  say  that  the  vessel  must  have  gone  one  hundred  miles,  I  do  not  know,  but  I 
cannot  conceive  that  it  would  be  a  correct  leaving  (I  do  not  say  it  is ;  I  want  you  to 
tell  me  that.  I  ask,  would  it  be  a  correct  leaving)  to  say  to  a  jury,  If  you  are  of  opinion 
that  substantially  it  was  within  the  territory,  or  under  the  protection  of  the  territory, 
or  within  the  influence  of  the  territory  of  the  neutral  that  this  thing  was  done,  that  then 
it  was  an  infringement  of  the  act.  What  I  want  to  know  is,  would  that  be  correct?  I 
do  not  mean  to  say  in  those  words,  but  in  any  form  of  expression  leaving  it  to  the  jury 
to  say.  Do  you  find  that  substantially  it  was  by  means  of  the  territory  of  the  neutral 
that  this  thing  was  done. 

Sir  Hugh  Cairns.  I  wiU  tell  your  lordships  very  frankly,  if  you  will  permit  me  to 
do  so,  what  occurs  to  me  upon  that  point.  I  apprehend  that  what  the  jury  must  make 
up  their  mind  about  is  this,  what  is  the  equipment?  Was  the  equipment  of  the  vessel 
the  preparation  in  the  workshops  of  the  port  of  this  or  that  thing,  afterward  to  be  put 
on  board  the  ship,  the  intention  being  all  along  that  they  never  should  be  put  on 
board  within  the  limits  of  the  neutral  territory  ?  Was  the  equipment  of  the  ship  the 
construction  within  the  workshops  of  the  port  of  those  articles  which  were  never  to 
be  put  on  board  within  the  dominions,  or  was  the  equipment  the  transfer  when  the 
ship  has  passed  out  of  the  dominions  into  the  high  seas  or  some  other  place  ?  Which 
of  the  two  is  the  equipment?  They  cannot  both  be  equipments?  One  or  other 
must  be  the  equipment  in  question.  Can  it  be  said  that  the  fabrication  of  a  gun- 
carriage  in  a  workshop  in  the  neutral  port,  there  being  no  intention  to  put  that  gun- 
carriage  on  hoard  the  ship,  and  it  being  proved  that  there  was  no  intention  to  put  the 
carriage  on  board  the  ship  within  the  neutral  territory,  is  an  equipment  of  the  ship 
within  the  neutral  territory  ?    It  would  be  idle  to  say  so.    Then  can  the  transfer  outside 
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of  the  neutral  territory,  however  easily  performed,  of  the  one  to  the  other,  be  an 
equipment  within  the  territory  ?  I  apprehend  that  it  would  be  a  contradiction  in  terms 
to  say  that  it  is. 

Mr.  Baron  Bramwell.  May  the  ship  not  be  famished?  Take  the  case  of  a  steam- 
tug  lashed  to  her  side,  and  towing  her  out,  and  the  steam-tug  having  on  board  the 
armament,  would  you  not  say  that  that  vessel  had  been  furnished  within  the  neutral 
territory  ? 

Sir  Hugh  Cairns.  I  am  much  obliged  to  your  lordship  for  supposing  that,  beca,use  it 
leads  me  to  one  of  the  oases  which  I  am  going  to  put  to  your  lordships.  Supposing  it 
was  suggested  that  the  preparation  within  the  dominions  of  an  armament  for  a  ship 
is  the  iurnishing  of  that  ship  with  the  armament,  and  that  therefore  the  mere  prepa- 
ration is  sufficient,  there  being  no  intention  to  put  it  on  board  within  the  dominions ; 
that  is  the  case  your  lordship  supposes  ? 

Mr.  Baron  Bramwell.  Yes. 

Sir  Hugh  Cairns.  Would  not  that  argument  equally  apply  if  the  armament  were 
provided  within  the  jurisdiction  for  the  ship  although  the  ship  herself  never  came 
within  the  jurisdiction ;  although  the  ship  was  lying  outside,  never  in  the  jurisdiction ; 
although  there  was  no  ship  to  be  forfeited,  attached,  or  arrested?  It  would  be  equally 
true  if  that  were  the  construction  to  be  put  on  the  word  "furnish,"  if  you  found  the 
case  of  a  man  within  the  jurisdiction  furnishing,  preparing,  and  getting  ready  a  com- 
plete armament  for  a  ship  which  herself  never  came  into  the  jurisdiction  at  all.  It 
necessarily  requires  the  connection  of  the  two,  and  the  mode  in  which  that  connection 
must  take  place  is  evidenced  by  the  use  of  the  terms  "  equip,"  "  fiimish,"  or  "  fit  out " 
a  ship,  the  whole  representing  a  work  to  be  performed  upon  the  ship.  The  ship  is  to 
be  seized  with  the  tackle  and  furniture  which  belong  to  her  or  which  you  find  on  board 
the  ship  or  vessel,  and  the  whole  is  represented  as  a  work  done  within  the  dominions, 
and  which  would  enable  her  to  go  out  with  that  work  on  board. 

Mr.  Baron  Bramwell.  I  think  I  might  say,  "  I  am  furnished  with  arms,"  and  if  a 
person  were  to  ask,  ''Where  are  they?"  and  I  were  to  reply  "My  servant  is  here,  and 
he  has  got  them,"  that  would  be  a  correct  expression,  but  it  would  not  be  a  correct 
expression  for  me  to  say,  "  My  servant  is  coming  to  meet  me ;  he  will  be  here  in  half 
an  hour,  and  I  am  furnished."  I  ought  to  say,  "  I  shall  be  furnished."  A  vessel  leaves 
her  port  with  another  vessel,  ca-rrying  the  arms  by  her  side.  I  quite  agree  as  to  the 
vessel  lying  outside  the  port.  Pray  do  not  suppose  I  have  any  opinion  about  the  mat- 
ter.   I  have  not,  indeed. 

Sir  Hugh  Cairns.  I  rather  think  your  lordship  would  not  be  of  that  opinion.  You 
arjB  kind  enough  to  put  the  case  for  me  to  consider,  but  what  I  desire  to  show  is  this : 
Let  us  disembarrass  the  case  of  that  which  has  the  aspect  of  producing  a  result,  in 
point  of  argument,  when  it  really  has  not.  Let  us  abandon  the  argument  or  the  idea 
of  the  sMps  being  lashed  side  by  side,  for  that  can  make  no  difference.  I  will  take  the 
case  of  the  ship  I  supposed  built  at  Southampton,  but  xmequipped,  and  sailing  from 
Southampton.  It  turns  out  to  be  desirable  to  have  the  armament  of  that  ship  pre- 
pared at  Birmingham.  The  object  and  intention  of  every  one  is  proved  to  be  to  tow 
the  huU  of  the  ship  over  to  Brest,  to  ship  the  armament  at  Liverpool,  and  to  carry  it 
round  by  sea  to  Brest.  According  to  what  your  lordship  suggested  as  the  possible 
interpretation,  it  would  be  just  as  correct  to  say  in  that  ease  that  that  ship  was  fur- 
nished with  the  armament  because  it  was  known  that  at  Birmingham  there  was  an 
armament  prepared  ultimately  to  be  brought  on  board  the  ship.  Just  as  your  lordship 
said  in  the  case  of  the  servant  you  wovdd  say  in  that  case.  Here  is  a  ship  which  by 
license  of  expression  is  furnished  with  an  armament,  that  is  to  say,  an  arnlament  is 
constructed  which  is  ultimately  to  be  brought  round  to  some  place  and  to  be  put  on 
board.  But  could  it  be  contended  there  for  a  moment  that  in  the  words  of  this  act  of 
Parliament  the  preparation  of  that  armament  in  Birmingham,  which  never  is  to  touch 
the  ship  here,  but  which  is  to  go  to  Brest  for  the  purpose  of  being  furnished,  is  an 
equipping  within  the  misdemeanor  or  a  fitting  out  or  a  furnishing  or  an  arming  of  the 
ship  with  this  particular  intent,  creating  a  misdemeanor,  and  leading  to  the  forfeittu-e 
of  the  ship  or  vessel  with  furniture,  equipment,  and  tackle  and  apparatus  on  board. 
My  lords,  I  apprehend  that  the  case  is  not  bettered  at  all  if  in  place  of  taking  Birming- 
ham we  take  the  case  of  an  armament  provided  and  put  on  a  ship,  the  ships  being  side 
by  side.  The  contact  of  the  two  is  the  thing  struck  at.  TJiere  is  no  contact  or  equip- 
ping in  the  sense  of  the  act  of  Parliament,  unless  tjje  cotutapt  is  made  out  to  occur 
within  the  jurisdiction. 

Then  I  ought  to  advert  to  another  matter  which  your  lordship  was  good  enough  to 
suggest,  namely,  the  protection  of  the  neutral  territory.  Now,  my  lords,  that  again  is 
a  matter  which  it  would  be  very  difficult  toapplj'  as  a  test,  or  aa  a  rule,  for  a  question 
to  be  put  either  to  a  jury  or  to  be  applied  to  the  construction  of  an  act  of  Parliament. 
As  regards  a  country  like  England — an  island  state — of  course  there  is  a  great  waste 
surrounding  her  of  open  sea  which  a  ship  has  to  traverse;  but  among  the  many  nations 
between  whom  this  act  would  have  to  be  applied,  it  might  well  be  that  a  state  was 
divided  from  another  merely  by  a  river,  and  that  there  would  be  no  possibility  in 
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practice  in  some  cases  of  a  belligerent  having  the  opportunity  of  that  waste  or  inter- 
vening space  in  which  a  ship  might  be  captured  or  arrested.  And  yet  it  could  hardly 
be  said  that  a  work,  because  it  was  done  under  the  protection  of  neutrftl  territory,  was 
to  be  judged  of  in  a  manner  different  from  the  manner  in  which  we  should  judge  of  a 
work  done  passing  out  of  our  territory  into  the  high  seas.  I  was  going  to  submit  to 
your  lordship  an  example  of  a  very  sharp  and  hard  case  under  the  same  section.  Let 
me  take  the  alternative  about  delivering  commissions.  "  Or  shall  within  the  United 
Kingdom,  or  any  of  his  Majesty's  dominions,  or  in  any  settlement,  colony,  territory, 
island,  or  place  belonging  or  subject  to  his  Majesty,  issue  or  deliver  any  commission 
for  any  ^ip  or  vessel,  to  the  intent  that  such  ship  or  vessel  shall  be  employed  as 
aforesaid,  every  such  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor." 
You  may  say,  surely  it  is  a  most  extraordinary,  capricious,  and  whimsical  thing,  that  a 
natural-bom  subject  of  her  Majesty,  who  is  responsible  for  his  acts  wherever  he  may 
be,  shall,  if  on  one  side  of  that  line  which  constitutes  the  limits  of  her  Majesty's  domin- 
ions he  delivers  a  commission,  be  guilty  of  misdemeanor ;  but  if  he  delivers  the  same 
commission  on  the  other  side  of  the  line,  he  is  perfectly  free,  and  not  culpable  in  any 
way  whatever.  Yet  so  it  is.  It  may  be  very  sharp,  but  that  is  the  offense.  There  is 
no  offense,  unless  you  prove  to  the  letter  that  it  is  done  within  the  jurisdiction,  just  as 
it  is  asserted  in  this  information  that  the  whole  of  the  equipment  took  place  within  the 
dominions  of  her  Majesty.  Again,  one  must  always  remember  that  the  power  of  the 
belligerent  in  this  case  comes  up  to  just  as  sharp  a  rule  anfl.  as  sharp  a  case  as  the  case 
I  have  supposed.  For  instance,  as  I  supposed  that  the  ship  unarmed  and  unequipped 
may  pass  beyond  the  neutral  line,  and  then  be  equipped,  wherever  the  equipment  may 
come  from,  so  I  suppose,  on  the  other  hand,  and  assert  that  the  belligerent,  if  he  is  on 
the  watch — the  adverse  belligerent — ^may  bring  his  ship  of  war  up  to  the  neutral  line, 
and  the  very  moment— the  very  instant— the  ship  which  is  to  be  equipped  passes  that 
line,  that  very  moment,  while  it  is  yet  unarmed  and  unequipped,  and  while  it  is  totally 
incapable  of  aoy  sort  or  kind  of  resistance,  the  belligerent  has  it  in  his  power,  having 
waited  there,  expecting  its  arrival,  to  arrest  it  when  it  comes,  and  take  it  while  defense- 
less. 

Mr.  Bahon  Bramweij..  If  I  am  not  mistaken,  you  can  tell  me  this.  I  should  imagine 
that  the  belligerent  ship  of  war  might  make  a  third  in  the  party  I  have  supposed,  and 
go  out  with  them.    The  twenty-four  hours'  start  would  not  apply  there. 

Sir  Hugh  Catkns.  No,  because  it  was  not  a  ship  of  war ;  the  twenty-four  hours'  start 
would  not  apply  in  that  case,  because  the  ship  going  out  unequipped  is  not  a  commis- 
sioned ship  of  war. 

Mr.  Baeon  Bramwell.  That  is  according  to  the  hypothesis? 

Sir  Hugh  Caikns.  Yes,  my  lord,  ex  hypothesi.  Therefore  I  am  not  at  all  prepared  to 
suggest  that  your  lordship's  question  is  not  entirely  to  be  answered  in  the  affirmative, 
and  that  it  might  not  become  a  party  of  three ;  the  rival  belligerent  going  out  in  the 
company  of  its  two  companions,  and  falling  upon  them  and  taking  possession  of  both 
of  them — taking  possession  of  the  one  because  she  had  contraband  of  war  on  board, 
and  taking  possession  of  the  other  because  it  was  a  ship  going  to  be  equipped  with 
those  articles  of  contraband,  and  therefore  being  contraband.  My  lords,  as  I  have  gone 
perhaps  out  of  any  argument  which  has  yet  been  suggested  on  the  other  side,  as  to 
these  extreme  cases,  I  might  take  notice  of  an  utterance  which  I  do  not  think  dropped 
from  the  attorney  general,  but  which  is  very  commonly  used,  and  which  perhaps  may 
ijTifl  utterance  in  this  court  before  the  argument  is  over,  about  the  intention  and  object 
in  all  these  cases  being  that  our  ports  should  not  be  used  as  arsenals  for  one  of  the 
belligerents.    Now  that  is  a  very  inaccurate  expression  also. 

Lord  Chief  Baeon.  Sir  Hugh,  if  you  are  going  into  a  new  head  of  argument  perhaps 
we  had  better  stop  here,  as  my  brother  Bramwell  is  about  to  retire,  and  it  is  very  nearly 
4  o'clock ;  there  is  a  considerable  want  of  light,  and  if  it  is  not  inconvenient  to  the  bar, 
we  shall  sit  to-morrow  at  10  o'clock  precisely  instead  of  half-past  10. 

Sir  Hugh  Cairns.  If  your  lordships  please. 

Lord  Chief  Baron.  I  hope  that  is  convenient  to  the  bar. 

Mr.  Attorney  Gbnerai.  Most  convenient  to  all  of  us. 

Second  Day— Wednesday,  November  18,  1863. 

Sir  Hugh  Cairns.  My  lords,  the  question  which  I  was  taking  leave  to  consider  yes- 
terday when  your  lordships  adjourned  was,  whether,  supposing  you  could  show  in  pomt 
of  evidence  that  there  being  in  this  country  a  ship  wholly  unarmed. and  wholly  une- 
quipped, it  could  be  proved  that  there  was  a  certain  equipment  and  a  certain  armament 
prepared  and  made  ready  for  that  ship,  and  as  it  were  ear-marked,  set  apart  m  some 
store  or  repository ;  and  supposing  at  the  same  time  you  had  conclusive  and  distinct 
evidence  that  there  was  no  intention  to  put  that  eqijiipment  or  armament  on  board  m 
this  country,  but,  on  the  contrary,  that  the  intention  throughout  was  to  put  it  on  boara 
out  of  the  Queen^s  dominions,  whether  that  would  be  an  equipment  or  a  furnishing  or 
a  fitting  out  or  arming  of  the  ship  within  the  act  of  Parliament.    My  lords,  that  was  a 
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question  put  by  way  of  Buggestion  by  Mr.  Baron  Bramwell,  to  which  I  was  addressing 
myself.  Now,  before  I  part  jBrom  that,  in  addition  to  what  I  remarked  yesterday  by- 
way of  argumerft,  I  would  aslc  your  lordships  to  test  that  question  in  this  way.  Suppose 
that  an  indictment  under  this  act  were  framed  under  such  circumstances,  an  indictment 
with  reference  to  the  arming  of  the  ship,  of  course  you  would  be  obliged  to  allege  that 
the  person  indicted  did,  within  her  Majesty's  dominions,  arm  a  ship  or  vessel  of  such  a 
name  with  the  intent  which  is  mentioned  in  the  act  of  Parliament ;  how  would  that  be 
supported  ?  Would  it  be  supported  by  proof  of  this  kind ;  not  that  there  was  any  arm- 
ament put  on  board  the"  vessel,  but  that  there  was  a  particular  store  or  repository  in 
her  Majesty's  dominions  within  which  there  had  been  prepared  and  set  apart  a  certain 
armament  destined  for  the  ship ;  but  the  evidence  showing  at  the  same  time  that  the 
intention  was  to  put  that  armament  on  board,  not  within  her  Majesty's  dominions,  but 
without  ?  My  lords,  I  apprehend  that  the  answer  to  that  indictment  would  be,  "  That 
is  not  an  arming  of  the  sMp ;  you  have  failed  in  the  allegation  which  you  have  made." 
If  that  is  so  with  regard  to  armament,  it  would  be  so  with  regard  to  equipment,  and  it 
would  be  so  with  regard  to  furnishing  or  fitting  out.  In  truth,  let  us  take  common 
language  as  our  guide  upon  the  subject.  I  allege  that  a  man  furnished- a  bouse.  Is 
that  allegation  proved,  in  point  of  fact,  if  I  show  that  the  house  has  not  and  never  had 
a  particle  of  furniture  in  it,  but  that  a  person  went  and  ordered  furniture  to  be  made, 
and  had  it  prepared,  and  had  it  set  apart  in  some  repository  with  the  -view  to  furnish 
the  house  at  a  future  time  and  under  different  circumstances  ?  And  your  lordships 
will  observe  how  far  the  argument  Which  I  am  combating  would  have  to  go,  because, 
if  the  argument  were  a  sound  one,  it  would  be  equally  an  offense  within  the  act  of  Par- 
liament to  show  that  there  had  been  within  her  Majesty's  dominions  an  armament  or 
an  equipment  prepared  for  a  ship  which  was  never  within  her  Majesty's  dominions  at 
all;  it  would  be  equally  true  to  aver  that  A.  B.  armed,  or  equipped,  or  furnished,  or 
fitted  out  a  ship. 
Lord  Chief  Baeon.  Or  attempted  to  do  so. 

SiK  Hugh  C.aiens.  Or  attempted  to  do  so ;  that  is  to  say,  if  you  could 'show  that  the 
ship  being  without  the  dominions,  and  never  having  been  within  them,  or  intended  to 
be  brought  within  them,  A.  B.  had  prepared  or  attempted  to  prepare  a  certain  armament 
or  equipment  -with  the  -view  to  be  carried  out  of  the  Queen's  dominions  and  put  on 
board  that  ship. 

But,  my  lords,  I  would  also  observe  that,  although  it  is  extremely  convenient  and 
useful  in  endeavoring  to  arrive  at  the  true  construction  of  an  act  of  Parliament  of  this 
kind,  to  deal  with  a  case  such  as  I  have  suggested,  and  to  consider  how  the  law  would 
be,  your  lordships  must  also  bear  in  mind  that  there  is  no  suggestion  and  no  evidence 
in  this  case  (and  this  I  undertake  to  show-  when  I  come  to  deal  with  the  evidence  as  to 
the  Alexandra)  that  there  was  any  armament  or  equipment,  or  any  furniture  or  fitting 
out,  other  than  what  appeared  upon  the  ship  herself.  Of  course  I  except  the  matter 
with  regard  to  the  guns,  which  I  told  your  lordships  yesterday -was  ultimately  given 
up  at  the  trial,  although  originally  alleged  by  the  attorney  general ;  but  over  and  above 
that,  there  was  no  suggestion  that  there  was  any  kind  of  armament  or  equipment  away 
from  the  vessel,  prepared  for  her,  different  from  that  found  on  board,  if  any  was  found 
on  board. 

My  lords,  I  also  should  observe,  in  speaking  of  the  extreme  cases  which  were  put  by 
way  of  testing  the  construction  of  the  act,  that  I  was  about,  when  the  court  rose,  tocaU 
your  lordships'  attention  to  a  phrase  very  often  used,  and  I  am  not  sure  that  it  has  not 
been  used  in  the  course  of  this  trial.  Some  persons  who  take  strong  views  as  to  cases 
of  this  kind  say  that  it  is  a  thing  not  to  be  tolerated,  that  the  ports  of  this  country 
should  be  turned  into  arsenals  or  used  as  arsenals  for  one  of  the  belligerent  powers. 
Now,  if  that  is  properly  understood,  I  have  not  the  least  objeotipn  to  the  expression. 
If  it  means  that  yon  shall  not  use  one  of  our  ports  for  the  purpose  of  putting  on  board 
a  ship  a  warlike  equipment,  I  agree  to  the  term ;  but  if  it  is  intended  to  designate  any- 
thing more  than  that,  I  entirely  object  to  it ;  because  there  is  not  the  slightest  doubt 
that,  according  to  the  popular  meaning  of  those  words,  the  law,  whether  ri^t  or  wrong, 
is  such  that  you  may  practically  turn  our  ports  into  arsenals  for  one  of  the  belligerent 
powers.  There  is  nothing  whatever  that  I  am  aware  of  in  the  law  of  this  country  to 
prevent  one  of  the  belligerent  powers,  for  instance,  employing  or  using  a  manufactory 
of  arms  in  one  of  our  ports  with  the  view  of  shipping  those  arms  afterward.  There  is 
not  anything  that  I  know  to  prevent  a  belligerent  power  having  a  manufactory  of  arms 
in  any  seaport  of  this  kingdom,  such  as  the  government  of  this  country  have'at  Wool- 
wich, and  making  guns  and  making  small  fire-arms,  and  making  shot  and  slieUs  on  a 
large  and  extensive  scale,  and  afterward  putting  those  guns  and  ammunition  on  board 
a  freighted  ship  and  sending  them  to  a  foreign  port,  subject,  of  course,  to  the  liability 
of  being  captured  as  contraband  goods ;  but  so  far  as  making  an  arsenal,  or  making  a 
manufactory  of  arms  in  our  ports,  |0r  near  our  ports,  is  concerned,  the  law  of  the  coun- 
try is  so  that  it  may  be  done,  and  in  practice  something  very  like  it  is  done  every  day. 
My  lords,in  the  case  of  the  American  act  of  Congress  there  were  the  decisions  to  which 
I  took  leave  to  call  your  lordships'  attention,  which  were  available  for  our  instruction 
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and  information  as  regards  the  law  in  the  United  States.  Unfortunately,  having  gone 
through  the  observations  -which  I  had  to  make  upon  the  construction  of  our  English 
act,  1  am  not  able  to  supply  your  lordships  vrith  any  judicial  authority  upon  the  sub- 
ject of  the  construction  of  that  act  in  this  country.  The  fact  is,  as  has  been  stated,  I 
believe,  on  both  sides  of  this  case,  and  I  believe  it  is  accurate  so  far  as  we  know,  that 
there  never  has  been  an  instance  in  this  country  where  any  judicial  construction  has 
been  put  upon  this  act  of  Parliament. 

Lord  Chief  Baron.  My  brother  Martin  intimated  to  us  that  he  recollected  perfectly 
well  a  case  tried  before  Mr.  Justice  Coltman. 

Sir  Hugh  Cairns.  That  was  the  case  of  a  Sicilian  ship — Granatelli's  case. 

Mr.  Attoknet  General.  We  have  a  note  of  the  summing  up  in  that  case.  I  cannot 
say  much  about  its  authenticity,  for  it  does  not  come  from  a  soiuce  which  the  courts  are  in 
the  habit  of  looking  at ;  but  if  it  be  accurate,  it  seems  to  have  been  ruled  by  the 
learned  judge  upon  that  occasion 

Mr.  Locke.  I  have  it  from  the  Times  newspaper,  my  lord. 

Mr.  Baron  Channell.  Lord  Chelmsford  was  the  attorney  general  of  the  day,  I  think ; 
he  was  in  the  case. 

Mr.  Locke.  There  is  a  full  report  of  that  case  in  the  Times  newspaper  of  the  6th  of 
July,  1849.  I  do  not  know  whether  your  lordships  will  pay  attention  to  a  report  of 
that  kind,  but  it  seems  very  accurately  done,  and  there  is  the  summing  up  of  Mr. 
Justice  Coltman.  I  should  also  teU  your  lordships  that  Mr.  Justice  Maule  was  on  the 
bench  at  the  central  criminal  court  along  with  Mr.  Justice  Coltman  upon  that  occasion, 
and  there  is  one  very  important  observation. 

Lord  Chief  Baron.  As  far  as  my  experience  goes,  the  circumstance  of  a  learned 
judge  being  present  has  very  little  to  do  with  his  opinion  about  the  matter.  Unless 
in  cases  of  very  serious  importance,  there  are  seldom  two  judges  present  in  the  same 
court.    That  is  for  the  public-convenience. 

Mr.  Locke.  The  case  occupied  no  less  than  four  days  in  being  tried ;  and  on  the  one 
side  was  Sir  Frederick  Thesiger,  and  on  the  other  Sir  FitzEoy  Kelly,  besides  other 
counsel. 

Mr.  Baron  Channeix.  The  corporation  of  the  city  of  London  employ  a  short-hand 
writer;  whether  they  did  so  at  that  time  or  not  I  do  not  know. 

Mr.  Locke.  Yes,  my  lord. 

Mr.  B.iRON  Channbix.  The  report  furnished  by  that  short-hand  writer  is  not  a  full 
report  of  the  case ;  that  is  to  say,  of  the  speeches  of  counsel ;  but  all  points  of  law 
ruled  are  taken  notice  of;  and  it  is  printed  by  s6me  bookseller  in  Chancery  Lane,  who 
publishes  it.  It  comes  out  quarterly  or  monthly,  and  copies  of  that  work  are  sent  to 
the  judges.  Whether  that  practice  existed  at  the  time  when  the  case  now  referred  to 
was  tried  or  not,  I  do  not  know ;  if  it  did,  we  can  have  a  copy. 

Mr.  Locke.  I  can  tell  your  lordship  exactly  what  the  practice  was  at  that  time,  and 
as  it  now  is.  A  short-hand  writer  is  employed  by  the  corporation,  and  copies  are  sent 
to  all  the  members  of  the  corporation;  I  do  not  know  whether  to  the  judges  or  not. 

Mr  B^uron  Cecajsnell.  Yes,  they  are  sent  to  the  judges. 

Mr.  Locke.  That  short-hand  writer  merely  takes  down  the  evidence;  there  are  no 
objections  by  the  counsel  taken  down,  nor  any  arguments,  nor  any  summing  up  of  the 
judges;  it  is  simply  the  evidence.  I  have  that  book,  if  your  lordships  like  to  consult 
it ;  but  in  consequence  of  there  being  no  points  taken,  nor  any  summing  up,  I  consulted 
the  Times  newspaper  as  the  best  medium  that  I  could  adopt,  and  there  I  found  a  very 
long  report,  during  four  days,  and  one  or  two  objections  which  were  taken ;  one  by  Sir 
FitzKoy  Kelly,  which  bears  directly  upon  this  question,  which  was  overruled  by  Mr.  Jus- 
tice Coltman;  and  likewise  the  summing  of  the  judge;  it  is  not  given  at  very  great 
length. 

Sir  Hugh  Cairns.  Perhaps  my  learned  friend  will  allow  us  to  see  the  notq,  valeat 
quantum,  which  he  has  been  able  to  obtain.  I  recollect,  my  lord,  proceedings  which 
took  place  on  the  subject  elsewhere. 

Lord  Chief  Baron.  It  is  not  usual  in  this  court,  nor,  I  believe,  in  any  court  to  refer 
to  the  report  of  a  trial  in  a  newspaper. 

Sir  Hugh  Cairns.  No  doubt,  my  lord,  that  would  be  very  inconvenient,  and  I  do  not 
propose  it  at  present. 

Lord  Chief  Baron.  The  only  use  which  I  can  make  of  it  is  this,  that  my  brother 
Martin,  who  was  present  at  the  trial,  should  be  furnished  with  the  newspaper  report  to 
refresh  his  recollection,  and  if  he  could  report  to  us  anything  which  was  decided,  it 
might  be  useful.    I  think  that  that  is  the  only  way  in  which  one  could  apply  it. 

Sir  Hugh  Cairns.  My  learned  friends  who  are  with  me  will  look  at  what  we  have 
got ;  but  I  was  about  to  say  that  I  recoUect  very  well  proceedings  which  took  place 
elsewhere  with  regard  to  the  ship  in  question,  and  with  regard  to  those  who  had 
chartered  her,  who  were  gentlemen  of  the  name  of  Granatelli  and  Prince  Scalia, 
who  were  taking  part  in  the  warlike  proceedings  against  the  government  of  the  King 
of  Naples  over  Sicily  at  that  time ;  and  according  to  my  recollection  of  the  facts  which 
took  place,  there  is  not  the  least  doubt  (whether  there  were  arms  on  board  or  not, 
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I  do  not  know)  that  tlie  ship  was  fitted  out  as  a  ship  for  warlike  purposes  in  this 
country.  I  do  not  think  that  that  was  ever  disputed.  However,  we  shall  see  if  any 
information  can  he  had  upon  that  case ;  but  the  result  of  the  trial  was,  that  those 
vrho  were  accused  were  acquitted,  and  the  matter  then  came  to  an  end ;  the  Crown 
did  not  take  the  course  which  they  have  done  here  of  moving  for  a  new  trial. 

My  lords,  apart  ftom  that  case,  which  I  do  not  think  wUl  be  found  to  bear  at  all  upon 
the  law  which  is  here  to  be  determined,  I  am  not  aware  of  any  other  case  which  has  arisen, 
or  in  the  course  of  which  a  judicial  construction  has  been  put  in  this  country  upon  this 
act  of  Parliament.  My  lords,  that  is  itself  a  very  remarkable  circumstance,  and  I  will 
ask  your  lordships  to  bear  it  in  miud  throughout  this  case.  It  is  now  seventy  years 
since  the  American  act  of  Congress  was  passed ;  it  is  upward  of  forty  years  since  the 
English  act  of  Parliament  was  passed;  and  that  is,  I  take  leave  to  say,  a  very  remark- 
able circumstance.  Occasions  must  have  arisen,  I  should  say,  in  the  United  States 
repeatedly,  and  in  this  country  also  more  than  once,  where  you  would  have  found  in- 
stances of  ships  convertible  into  ships  of  war,  built  in  such  a  way  as  to  be  easily  used 
for  ships  of  war,  taking  their  origin  either  in  a  port  of  the  United  States,  while  a  neu- 
tral power,  or  in  ports  of  this  country  while  a  neutral  power,  and  leaving  those  ports 
without  warlike  equipments ;  instances  must  have  occurred  again  and  again  in  which 
those  ships  might  have  been  made  the  subject  of  proceedings  under  the  foreign  enlistment 
act,  if  it  ever  had  occurred  to  the  mind  of  any  person  that  proceedings  could  be  taken 
in  a  case  where  you  had  not  the  warlike  equipment  on  board  the  ship. 

My  lords,  in  the  absence  of  decision  upon  the  subject,  it  is  not  altogether  improper 
to  refer  to  what  we  have  as  matter  of  history  in  this  country  of  cases  in  which  proceed- 
ings were  not  taken — cases  which  were  the  subject  of  discussion  and  of  consideration, 
and  in  which  no  proceedings  of  the  kind  took  place.  My  lords,  I  took  leave  (and  the 
lord  chief  baron  perhaps  may  have  a  recollection  of  the  circumstance)  to  mention,  in 
the  course  of  the  trial,  a  case  which  excited  a  great  deal  of  attention  in  this  country, 
which  was  commonly  called  the  Terceira  affair.  That  occurred,  I  believe,  about  the 
year  1830.  So  far  as  it  is  necessary  to  mention  it  or  refer  to  it  now,  the  case  was  this : 
It  was  at  the  time  at  which  warlike  proceedings  were  taking  place  between  those  who 
supported  Don  Miguel  and  those  who  supported  the  Queen  of  Portugal ;  and  in  the 
course  of  those  warlike  proceedings  there  came  to  Plymouth,  in  this  country,  a  certain 
number  of  Portuguese  refugees.  They  got  a  ship,  and  they  left  Plymouth  in  that  ship, 
and  sailed  for  Terceira;  and  there  was  exported  from  this  country  to  Terceira  in 
another  ship  a  quantity  of  arms  and  warlike  equipments,  ammunition,  and  so  on ;  and 
those  articles  so  exported  from  this  country  were  subsequently  transferred  into  the  ship 
which  had  gone  with  the  refugees  from  Plymouth  to  Terceira.  The  government  of 
this  country  (rightly  or  wrongly  we  have  not  to  decide)  seemed  very  much  annoyed  at 
this,  and  they  took  a  step  which  was  greatly  the  subject  of  censure  at  the  time,  in 
the  waters  of  Terceira,  the  waters  of  another  power ;  they  gave  directions  to  our  ships 
of  war  there  to  intercept  and  to  fire  upon  one  of  those  ships  which  had  gone  so  out. 
The  matter  became  the  subject  of  great  controversy  in  England,  and  on  the  part  of  the 
government  this  allegation  was  made.  It  was  said  on  the  part'  of  the  government, 
"  Suppose  all  that  is  stated  to  be  the  case — suppose  that  our  ships  did  fire  upon  those 
refugees  in  the  waters  of  Terceira,  still  while  they  were  in  this  country  they  committed 
a  breach  of  the  foreign  enlistment  act,  and  made  themselves  liable  to  capture  and  to  de- 
tention, because,  although  they  did  not  put  their  armament  on  board  the  ship  in  which 
they  left  this  country,  they  sent  it  out  in  another  ship  with  the  view  and  intention  of 
afterward  transferring  it  into  their  own  ship  and  incorporating  the  two."  Of  course, 
if  that  had  been  the  case  even,  it  would  not  have  justified  an  attack  upon  them  in  the 
dominions  of  another  power,  because  we  could  not  seize  within  the  dominions  of  another 
power  a  ship  for  a  breach  of  our  own  foreign  enlistment  act.  But  what  I  want  to  ask 
your  lordships'  attention  to  is  the  manner  in  which  that  doctrine  was  received,  when 
it  was  put  forward,  by  those  who  certainly  were  no  mean  authorities  upon  what  was 
the  power  of  the  government  in  this  country  with  regard  to  an  act  like  the  foreign 
enlistment  act.  Mr.  Huskisson  was  one  of  the  ministers  who  had  taken  a  part  in  the 
passing  of  the  foreign  enlistment  act,  and  of  one  the  supporters  of  the  policy  of  it  in 
general,  for  he  was  a  colleague  of  Mr.  Canning.  Mr.  Huskisson,  in  his  place  in  Parlia- 
ment, as  we  find  from  the  report  of  his  speech  in  VoLIII  of  his  speeches,  at  page  559,  said 
this :  "  It  might  be  supposed  from  my  right  honorable  friend's  remarks  that  during  the 
fifteen  years  we  have  been  at  peace,  our  neutrality  had  never  before  been  violated.  Has 
my  right  honorable  friend  then  forgotten  the  repeated  complaints  made  by  Turkey,  and 
has  he  forgotten  that  to  these  complaints  we  constantly  replied,  '  "We  will  preserve  our 
neutrality  within  our  dominions,  but  we  wiU  go  no  further  V  Turkey  did  not  under- 
stand our  explanation,  and  thought  we  might  summarily  dispose  of  Xord  Cochrane  and 
those  other  subjects  of  his  Majesty  who  were  assisting  the  Greeks.  To  its  remonstrances 
Mr.  Canning  replied,  (and  my  right  honorable  friend,  being  then  a  colleague  of  Mr.  Can- 
ning, must  be  considered  to  be  a  party  to  his  opinions :)  'Arms  may  leave  this-country  as 
matter  of  merchandise;  and  however  strong  the  general  inconvenience,  the  law  does 
not  interfere  to  stop  them.    It  is  only  when  the  elements  of  armaments  are  combined 
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that  they  come  within  the  purview  of  the  law,  and  if  that  comhination  does  not  take 
place  until  they  have  left  this  country,  we  have  no  right  to  interfere  with  them.'  Those 
were  the  words  of  Mr.  Canning,  who  extended  the  doctrine  to  steam  vessels  and  yachts 
that  might  afterward  he  converted  into  vessels  of  war,  and  they  appear  quite  con- 
sistent with  the  acknowledged  law  of  nations."  Now,  my  lords,  this  is  not  the  mere 
statement  of  opinion  of  Mr.  Huskisson.  If  it  were,  of  course  it  would  he  entitled  to 
respect,  and  nothing  more.  This  is  the  statement  of  a  puhlic  act  done  hy  a  minister  of 
this  country  in  the  administration  of  the  affairs  of  this  country  and  in  the  dealings 
between  this  country  and  foreign  powers.  This  is  a  statement  made  by  a  person  who 
had  been  a  minister  at  the  time  of  which  he  spoke,  of  a  complaint  which  had  been 
made  by  Turkey  at  the  time  when  Lord  Cochrane  was  engaged  in  one  of  those  expedi- 
tions in  which,  in  his  early  life,  he  was  engaged.  Turkey  complained  that  that  was 
being  done.  Turkey  complained  of  the  export  of  arms,  and  ships  leaving  the  country, 
though  not  armed ;  and  the  answer  stated  by  Mr.  Huskisson  to  have  been  made  by  Mr. 
Canning  is  this :  "It  is  only  when  the  elements  of  armaments,  are  combined,  that  they 
come  within  the  purview  of  the  law,  and  if  that  combination  does  not  take  place  until 
they  have  left  this  country,  we  have  no  right  to  interfere  with  them."  Now,  those 
clearly  were  cases  where,  if  the  doctrine  now  to  be  put  forward  had  been  considered  to 
be  the  true  exposition  of  this  act  of  Parliament,  there  would  have  been  a  right  to  inter- 
fere on  the  part  of  the  government,  and  we  may  presume  that  proceedings  would  have 
been  taken  to  prosecute  those  ships. 

My  lords,  so  much  tor  that,  which  is  one  of  the  instances  which  we  have  of  the 
opinion  of  those  who  had,  if  they  thought  fit,  to  put  in  force  this  act  of  Parliament. 
I  now  come  to  two  instances  much  more  modern  and  coming  close  to  the  present  time ; 
I  mean  those  cases  which  have  been  mentioned  already  in  the  course  of  this  trial,  and 
mentioned  on  the  occasion  of  the  moving  of  the  rule  before  your  lordships,  namely, 
the  cases  of  the  Oreto  and  the  Alabama.  I  will  take  leave  to  say,  in  the  first  place, 
that  I  hope  my  learned  friends  who  appear  here  on  the  part  of  the  Crown  will  not 
suppose  that  I  am  going  to  do  anything  so  foolish  as  to  frame  any  argument  ad  hominem, 
with  reference  to  anything  which  they  may  have  said  or  done  upon  the  subject,  from 
the  circumstance  that  they  now  appear  here  as  counsel  for  the  Crown.  I  wish  to  speak 
of  the  cases  of  the  Oreto  and  the  Alabama  as  if  those  cases  had  occurred  twenty  years 
ago,  and  were  simply  matters  of  history ;  and  if  I  refer  to  the  words  of  individuals  at 
all,  I  wish  to  refer  to  them  merely  as  radicating  the  course  of  action  which  was  taken 
with  reference  to  those  ships  upon  this  act  of  Parliament.  .1  desire  to  frame  no  other 
argument  than  that.  The  cases  themselves  have  now  become  matters  of  history.  "We 
find  the  whole  record  of  the  proceedings  with  regard  to  them  already  printed  in  the 
new  edition  of  Mr.  Wheaton's  book  on  International  Law.  The  case  of  the  Oreto  was 
simply  this.  She  was  a  ship  built  in  Liverpool.  She  left  Liverpool  unarmed,  and 
without  any  warlike  equipments.  She  was  afterward  armed  and  equipped  for  warlike 
purposes,  and  became  in  the  result  a  ship  in  the  employment  of  one  of  the  belligerent 
powers,  the  confederate  government. 

Lord  Chief  Baron.  Where  do  those  facts  appear,  so  that  the  court  cantrffe  judicial 
cognizance  of  them  ? 

Sib  Hugh  Cairns.  My  lord,  they  appear  in  the  evidence,  in  this  case,  of  one  of  the 
witnesses  whose  evidence  I  shall  have  to  refer  to.  One  of  the  witnesses  states  that 
he  was  on  board  one  of  the  ships  himself,  and  he  speaks  of  his  knowledge  with  regard  to 
the  other. 

Mr.  Attorney  General.  If,  my  lords,  it  be  material,  (I  do  not  know  whether  my 
learned  friend  will  be  pleased  to  hear  it  or  not,)  I  may  mention,  though  any  judgment 
which  may  have  been  formed  in  those  cases  by  the  advisers  of  the  Crown  is  utterly 
immaterial  to  your  lordships  as  a  matter  of  law,  that  the  advisers  of  the  Crown  were 
of  opinion  that  there  was  evidence  to  establish  an  intention. 

Sir  Hugh  Cairns.  My  learned  friend  is  now  arguing  the  case. 

Mr.  Attorney  General.  You  stated  what  you  put  as  the  facts. 

Sir  Hugh  Cairns.  I  am  stating  the  matter  upon  my  own  authority;  if  it  is  not 
supported  hy  the  evidence,  or  by  materials  to  which  I  can  legitimately  refer,  my 
learned  friend  will  have  an  opportunity  of  controverting  it ;  but  my  learned  friend  is 
now  afguing  the  case. 

Mr.  Attorney  General.  My  learned  friend  is  stating  what  he  calls  a  historical 
fact. 

Sir  Hugh  Cairns.  I  object  to  my  learned  friend's  interrnption. 

Mr.  Attorney  General.  I  object  to  the  statement  of  what  is  not  in  the  record  for 
the  purpose  of  this  argument. 

Lord  Chiei?  Baron.  I  must  say  that  I  have  some  doubt  whether  much  light  can 
be  thrown  upon  the  subject  which  we  are  discussing  by  anything  which  belongs  to  the 
Oreto  or  the  Alabama.  .      t     •  i,  + 

SiK  Hugh  Cairns.  I  wiU  state  to  your  lordships  exactly  the  view  which  I  wish  to 
present  of  those  cases,  and  the  use  which  I  desire  to  make  of  them.  Of  course,  if  we  had 
judicial  decisions  here  to  refer  to  upon  the  construction  of  the  act  of  Parliament,  they 
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would  be  that  -whioli  we  sliould  look  to  first,  and  would  probably  be  those  matters  by 
which  your  lordships  would  be  guided.  There  are  noue;  and  it  is,  I  apprehend, 
legitimate  in  the  next  place  to  look  at  the  course  which  has  been  pursued  by  this 
country,  and  by  those  who  have  the  direction  of  the  executive  of  this  country, 
with  reference  to  cases  in  pari  canditione  with  what  is  said  to  be  the  case  now 
before  your  lordships.  That  seems  to  me  to  be  a  legitimate  course  to  take,  especially 
when  you  find  that  there  has  been  an  absence  for  such  a  length  of  time  as  forty  years 
of  cases  analogous  to  the  present  under  this  act  of  Parliament.  In  that  point  of  view 
I  was  about  to  refer  to  the  cases  of  the  Oreto  and  the  Alabama;  and  if  there  be  any 
dispute  about  the  facts  I  desire  to  do  no  more  than  this — to  take  the  statements  made  on 
behalf  of  those  who  were  advising  the  Crown  and  acting  for  the  Crown  at  the  time 
when  they  were  justifying  their  conduct,  and  the  course  which  they  pursued  with 
regard  to  the  Oreto  and  the  Alabama.  If  it  were  necessary  to  refer  to  it,  there  is  evidpnce 
with  regard  to  those  ships,  but  I  do  not  desire  to  go  into  it  if  there  be  any  dispute 
about  it.  I  will  take  the  statements  of  those  to  whose  words  I  am  going  to  refer.  Now 
it  is  in  that  point  of  view  that  I  observe  iirst  upon  the  case  of  the  Oreto.  This  is  the 
statement  which  I  find  made  in  Parliament  by  one  of  the  advisers  of  the  Crown  with 
regard  to  the  Oreto,  and  it  will  be  a  statement,  I  think,  bearing  directly  upon  the  view 
taken  of  the  construction  of  the  act  of  Parliament.  "  The  Oreto,"  says  the  solicitor 
general,  in  Parliament,  upon  the  11th  of  March  of  this  year,  "  was  made  the  subject  of 
due  representation  only  once  before  she  left  this  country,  because  she  sailed  from 
Liverpool  on  the  22d  of  March,  clandestinely,  as  did  the  Alabama  ;  and  it  was  only  on 
that  same  day  that  a  conversation  took  place  between  Mr.  Adams  and  Lord  Russell, 
which  might  have  led  to  her  detention  if  she  had  not  gone.  On  the  18th  of  February 
the  first  and  only  previous  infoiruatiou  communicated  to  our  government  was  given  by 
Mr.  Adams;  he  stated  a  case  which  clearly  callpd  for  inquiry.  Accordingly,  the 
commissioners  of  customs  were  directed  to  make  an  inquiiy ;  they  did  so,  and  on  the 
22d  of  February  they  reported  that  circumstances  worthy  of  credit  tended  to  show 
that  the  Oreto  was  going,  or  at  all  events  was  credibly  represented  to  be  going,  to  Italy, 
and  not  to  America,  and  not  a  i)article  of  evidence  had  been-  offered  to  the  contrary; 
she  was  not  then  fitted  for  the  reception  of  guns,  and  had  nothing  on  board  but  coals 
and  ballast.  There  was,  consequently,  nothing  to  justify  her  detention — nothing  but 
vague  rumors  and  suspicions.  No  further  representation  was  made,  and  the  Oreto  sailed 
on  the  22d  of  March.  What  then  happened  ?  The  circumstances  of  her  departure,  and 
the  contemporaneous  repi',esontation  made  by  Mr.  Adams  to  our  government,  made  it 
probable  that  she  was  really  intended  for  the  Confederate  States,  and  that  our  officers 
had  been  imposed  upon.  Still  the  case  was  not  clear ;  there  was  nothing  proved  to 
have  been  done  in  England  which  a  court  of  law  would  certainly  have  construed  as  a 
violation  of  the  foreign  enlistment  act.  Nevertheless,  our  government  immediately 
sent  ordexs  to  Nassau,  where  she  was  understood  to  have  gone,  and  when  she  arrived 
there  she  was  watched.  Upon  the  appearance  of  a  delivery  of  stores,  which  appeared 
to  be  munitions  of  war,  into  the  Oreto  while  in  our  waters,  though  it  was  doubtful, 
and  it  was  questionable  whether  the  evidence  would  prove  sufficient,  still,  to  show 
our  good  faith,'  we  strained  a  point,  and  acting  upon  this  evidence,  the  Oreto  was 
seized.  What  was  the  result  ?  She  was  tried  and  acquitted."  Now  my  observation 
upon  that  is  this :  Here  is  a  statement  that  the  Oreto  left  Liverpool;  that  at  the  time 
she  left  Liverpool  she  had  no  warlike  equipment  on  board,  but  of  course,  from 
the  nature  of  the  case,  she  was  prepared  and  able  to  sail  away  from  Liverpool.  She 
came  to  Nassau ;  she  was  still  within  our  jurisdiction.  Before  she  came  to  Nassau  it 
had  become  clear  that,  she  was  not  going  to  Italy,  where  she  had  been  said,  to  be 
going  originally ;  the  circumstances  were  supposed  to  be  sufficiently  clear  to  justify  a 
case  made  that  she  was  going  to  be  employed  by  the  confederate  power.  Wha,t  is  the 
course  taken?  Do  they  say  "The  mere  fact  that  she  was  able  to  sail  away  from 
Liverpool,  the  mere  fact  that  she  had  on  board  those  appliances  which  would  enable 
her  to  sail  from  the  port  of  Liverpool,  although  she  had  no  warlike  equipment  on  board, 
will  be  enough,  when  coupled  with  the  intent  to  be  employed  in  a  particular  way  of 
which  we  now  have  evidence?"  Nothing  of  the  sort,  TJie  gravamen  of  the  charge  is 
that  she  took  in  munitions  of  war  while  in  the  waters  of  Nassau.  I  desire  to  put  it  no 
further  than  it  ought  properly  to  be  put.  I  say  that  that  is  clearly  a  statement  that  the 
view  taken  by  those  who  took  proceedings  against  the  Oreto  was,  that  short  of  something 
which  could  be  called  a  warlike  preparation  they  could  not  institute  proceedings  against 
theship ;  that  there  was  nothing  which  amounted  to  a  warlike  preparation  until  she 
came  into  the  waters  of  Nassau ;  and  it  was  in  respect  of  that  preparation  that  she 
was  seized. 

Now  the  case  of  the  Alabama  was  dealt  with  at  the  same  time,  and  the  facts  respecting 
it  I  am  willing  to  take  in  the  same  way  and  upon  the  same  statement. 

Mr.  Baron  Bramwbll.  Was  the  Oreto  tried  at  Nassau  ? 

SiK  Hugh  Caiens.  Yes,  my  lord,  and  she  was  acquitted. 

Mr.  Baron  Bramwbll.  Before  what  court  ? 

Sir  Hugh  Cairns.  Before  one  of  our  courts  there. 


PARLIAMENTARY   AND   JUDICIAL   APPENDIX,    NO.    XV.         227 

Mr.  Attorney  Gmnebal.  The  admiraity  court. 

Sin  Hugh  Caikns.  The  vieo-admiralty  court. 

Mr.  Babon  Bramwell.  Whatever  it  be  -worth,  one  would  think  that  there  muat  be 
some  direction  by  the  presiding  judge  there  upon  the  matter. 

Sir  Hugh  Caiens.  Very  possibly,  my  lord.  She  was  tried  and  acquitted  for  want  of 
evidence. 

Mr.  Baron  Pigott.  There  seems  to  have  been  a  difiionlty  there  in  finding  evidence 
of  intent. 

Sir  Hugh  Cairns.  Yes,  my  lard ;  but  the  point  which  I  am  now  submitting  to  the 
court  is  this.  Of  course  the  evidence  of  the  intent  was  supposed,  to  exist  when  she  was 
tried  at  Nassau.  There  were  two  things  to  which  of  course  the  evidence  would  be 
directed ;  the  one  would  be  the  acts  done  with  regard  to  the  ship — I  mean  as  to  her 
equipment ;  the  other  would  be  the  intent  with  which  those  acta  were  done.  I  agree 
that  it  was  supposed  that  there  was  no  evidence  of  the  intent  tUl  she  got  to  Nassau  ; 
but  then,  assuming  there  was  evidence  of  the  intent,  there  were  acts  of  equipment  done 
at  Liverpool  which  were  sufficient,  if  anything  short  of  a  warlike  equipment  were  suf- 
ficient ;  whereas  it  was  supposed  to  be  necessary  to  proceed  against  the  ship,  not  for 
what  was  done  upon  her  at  Liverpool,  but  with  regard,  to  what  was  done  at  Nassau, 
namely,  putting  munitions  of  war  on  board. 

Now  with  regard  to  the  Alabama,  I  find  in  the  same  st'atement  this :  "Were  our  gov- 
ernment wrong  in  not  seizing  the  vessel  ?  The  circnmstanoes  disclosed  in  a  case  tried 
before  Justice  Story"  (that  is  tlie  case  of  the  Independencia,  to  which  I  referred  yester- 
day) "were  so  far  exactly  the  same  as  those  which  occurred  in  the  case  of  the 
Alabama" 

Mr.  Attokntsy  General.  Will  you  read  a  little  earlier  ? 

Sir  Hugh  Cairns.  I  will  read  from  the  beginning  of  the  paragraph :  "On  the  1st  of 
July,  the  commissioners-  made  their  report  to  Lord  Russell ;"  (that  is,  the  commissioners 
of  customs;)  "they  said  it  was  evident  the  ship  was  a  ship  of  war.  It  was  believed, 
and  not  denied,  that  she  was  built  for  a  foreign  government,  but  the  builders  would 
give  no  information  about  her  destination,  and  the  commissioners  had  no  other  reliable 
source  of  information  upon  that  point.  Were  our  government  wrong  in  not  seizing 
the  vessel  then  f  The  circumstances  disclosed  in  a  case  tried  before  Justice  Story  were 
so  far  exactly  the  same  as  those  which  occurred  in  the  case  of  the  Alabama ;  and  in  the 
absence  of  any  farther  evidence  the  seizure  of  that  ship  would  have  been  altogether 
unwarrantable  by  law.  She  might  have  been  legitimately  built  for  a  foreign  govern- 
ment, and  though  a  ship  of  war  she  might  have  formed  a  legitimate  article  of  merchain^ 
dise  even  if  meant  for  the  Confederate  States."  I  will  now  refer  to  page  26,  where  the 
subject  was  again  taken  up.  "  What  is  alleged  against  us  ?  What  is  the  extent  of  the 
acts  committed  even  by  individual  subjects  of  this  country  which  can  be  considered 
contrary  to  any  law  of  our  own  1?  Why  the  building  of  these  two  particulai;  ships," 
(the  Oreto  and  the  Alabama. )  "If  our  law  failed  to  reach  them  while  they  were  within 
our  jurisdiction,  and  if  nothing  was  done  by  them  in  our  ports  or  in  our  waters  which 
was  against  international  law,  how  can  we  be  held  responsible  for  their  subsequent 
proceedings  when  on  the  high  seas?  It  was  not  till  the  Alabama  reaehed  the  Azores- 
that  she  received  her  stores,  her  captain,  or  her  papers,  and  that  she  hoisted  the  con- 
federate flag.  It  is  not  true  that  she  departed  from  the  shores  of  this  country  as  a  ship 
armed  for  war."  Now  I  do  not  understand  language  if  that  does  not  meam  that  the 
point  of  the  case  with  regard  to  the  Alabama  was  thisj  that  .although  there  might  have 
been  evidence  (perhaps  not  conclusive,  but  still  evidence  sufficient  to  launch  a  case)  as 
to  the  intent  with  which  she  left  our  shores,  stiU  there  was  that  wajiting  which  bore 
upon  the  other  and  equally  essential  part  of  the  case.  She  did  not  leave  our  shores  as- 
an  armed  vessel,  and  more  than  that,  she  did  not  receive  anything  which  could  be  called! 
warlike  equipment  until  she  had  reached  the  Azores. 

But,  my  lords,  the  matter  as  regards  a  subject  of  history  with  reference  to  the  Ala- 
bama is  made  plainer  still,  because,  after  this  statement  of  the  course  pursued  with 
regard  to  the  Alabama  was  made,  and  before  the  seizure  of  the  Alexandra  took  place, 
and  when  certaii^y  the  public  mind  was  anxious  to  know  what  was  the  line  of  duty 
which  subjects  of  this  country  should  pursue  upon  mattras  of  this  sort,  I  find  that  the 
following  statement  was  also  made  with  regard  to  the  Alabama.  The  prime  minister, 
a  fortni^t  after  the  statement  which  I  have  already  read,  said  this.  I  refer  to  the.  one 
hundred  and  seventieth  volume  of  the  Parliamentary  Debates,  and  to  the  debate  of  the 
27th  of  March,  1863.  "  I  have  myself  great  doubts  whether,  if  we  had  seized  the  Ala^ 
bama,  we  shonld  not  have  been  liable  to  considerable  damages.  It  is  generally  known 
that  she  sailed  from  this  country  unarmed,  and  not  properly  fitted  out  for  war,  and 
that  she  received  her  armament,  equipment,  and  crew  in  a  foreign  ]f  ort.  Therefore, 
whatever  suspicions  we  may  have  had  (and  they  were  well  founded,  as  it  afterwarql 
turned  out)  as  to  the  intended  destination  of  the  vessel,  her  condition  at  that  time_ 
would  not  have  justified  a  seizure."  Now  the  distinction  is  as  clearly  drawn  as  words 
can  draw  it,  between  the  intended  destination  as  to  which  there  might  be  some  suspi- 
cion, which  would  be  matter  of  evidence,  and  that  which  was  a  fact,  patens  ad  oeulos, 
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namely,  the  condition  of  the  ship;  and  here  is  a  statement  made  by  thosewho  had  con- 
sidered the  authority  of  an  act  of  Parliament  of  this  kind,  that  a  ship  not  fitted  out 
with  a  warlike  equipment  when  she  leaves  this  country,  whatever  our  suspicions  may 
be  with  respect  to  her  destination,  cannot  be  made  the  subject  of  seizure,  because  her 
condition  is  not  such  as  is  pointed  at  by  the  act  of  Parliament. 

My  lords,  I  cannot  help  taking  notice  here  of  a  statement  made  when  the  rule  was 
being  moved  for  by  the  attorney  general;  it  was  my  learned  friend  who  referred  to  the 
case  of  the  Alabama  in  this  discussion.  My  learned  friend  said,  according  to  the  note 
which  I  have  seen  of  the  statement,  that  according  to  his  judgment  those  who  were 
engaged  in  the  dispatch  of  the  Alabama  from  this  country  had  rendered  themselves 
liable  to  the  penalties  of  this  act  of  Parliament. 

Mr.  ArronNEY  General.  I  said  so  in  the  speech  from  which  you  have  been  reading. 

SiK  Hugh  Caikns.  I  am  not  aware  that  any  statement  of  that  kind  was  made,  but  I 
shall  be  very  happy  to  read  it. 

Mr.  Attoejstey  General.  At  page  19,  "When  the  evidence  was  completed" 

Sir  Hugh  Cairns.  I  will  read  it.  "The  first  opinion  was  not  communicated  to  her 
Majesty's  government.  When  the  evidence  was  completed,  it  was  laid  before  the  hon- 
orable and  learned  gentleman,  (he  was  not  an  oflficer  of  the  Crown,)  who,  on  the  23d, 
thought  there  was  a  case  sufficient  to  warrant  her  detention.  Upon  that  evidence  the 
legal  advisers  of  the  government  came  to  the  same  conclusion  as  the  honorable  and 
learned  member."  That  is  upon  that  evidence.  What  that  evidence  was  I  know  not, 
but  I  have  a  statement  with  regard  to  the  condition  of  the  ship  when  she  left  the 
country,  as  it  was  mentioned  in  the  passages  which  I  have  read— there  was  not  a  case 
to  warrant  her  detention.  But  I  desire  now,  in  addition  to  what  I  have  said,  and  in 
addition  to  what  my  learned  friend  has  said,  to  advert  to  what  he  wishes  me  to  remem- 
ber, namely,  that  it  was  his  opinion  that  there  were  grounds  under  this  act  of  Parlia- 
ment for  proceeding  with  regard  to  the  Alabama.  Now  I  ask  this  question.  The 
Alabama  left  the  country  and  could  not  be  detained.  I  want  to  know  why  proceedings 
were  not  taken  ?  The  criminal  proceedings  remained.  Those  engaged  in  the  affair  of 
the  Alabama,  so  far  as  I  know,  never  made  any  secret  of  it ;  they  said,  "  We  believed 
that  we  acted  within  the  line  of  the  law."  I  want  to  know  why,  within  the  twelve- 
month during  which  proceedings  might  have  been  taken  after  the  Alabama  left  the 
country,  proceedings  were  not  taken  ;  and  I  should  apprehend  that  if  there  were  really 
those  grounds  which  are  now  stated,  they  would  have  been  taken  to  vindicate  the  law. 
But  as  matter  of  history  no  such  proceedings  were  taken.  These,  then,  were  the  cases 
of  two  ships  which  left  the  country  without  warlike  equipment,  and,|  as  I  understand, 
(your  lordships  will  judge,)  the  reason  why  no  attempt  was  made  to  detain  them  was 
that  there  was  an  absence  of  that  kind  of  equipment  which  would  have  justified  their 
detention. 

My  lords,  I  will  ask  your  lordships  to  apply  (which  I  can  do  very  shortly)  the 
■observations  which  I  have  made  upon  the  construction  of  the  act  to  the  evidence  in 
this  case  with  respect  to  the  condition  of  the  ship.  I  do  not  mean  the  evidence  as  to 
the  intent  with  which  she  was  to  be  dispatched  from  the  country,  but  the  evidence  as  to 
the  actual  condition  of  the  ship  at  the  time  of  seizure.  Now  a  distinction  was  made 
by  the  attorney  general  in  moving  for  the  new  trial,  with  regard  to  the  condition  of 
theehip,  between  what  my  learned  friend  called  her  structure  and  what  he  called  things 
superadded  to  her  structure.  That  there  may  be  no  doubt  about  the  view  which  was 
put  forward,  I  will  take  leave  to  read  one  or  two  passages  from  what  fell  from  my 
learned  friend  when  moving  for  the  rule.  After  giving  to  your  lordships  a  statement 
of  the  evidence  with  regard  to  the  building  of  the  ship,  the  sort  of  wood  she  was  built 
of,  the  strength  of  her  timber,  and  so  on,  my  learned  friend  continued  thus  :  "All  that 
I  ha'f  e  hitherto  said  connects  itself  with  the  structure  of  the  vessel ;  but  then  there 
was  further  evidence  going  to  what  I  apprehend  is,  in  the  strictest  and  most  appropri- 
ate sense,  fitting,  furnishing,  and  equipment,  as  distinguished  from  construction,  namely, 
•evidence  as  to  the  machinery,  the  engines,  the  boiler,  and  other  things  of  that  descrip- 
tion, constituting  part  of  the  furniture  of  the  vessel,  thereby  to  enable  her  to  go  to  sea, 
which  were  either  actually  on  board  or  actively  in  progress  at  the  time." 

Then,  again,  considerably  further  on,  at  a  later  period,  having  referred  again  to  the 
construction  of  the  ship,  her  bulwarks  and  so  on,  my  learned  friend  said,  "But  now 
we  come  to  the  fittings,  furnishing,  and  equipments,  distinct  from  the  structure." 
Now  as  I  understand  it,  to  narrow  the  point  as  much  as  possible,  a  distinction  is  taken, 
in  the  observations  of  my  learned  friend,  between  what  is  called  the  hull,  the  structure, 
the  scantling,  the  bulwarks,  the  strength  with  which  the  ship  is  built,  the  form  which 
she  receives  from  the  builder's  hands,  and  those  other  things  which  my  learned  friend 
mentioned,  which  virtually  are  these — ^the  machinery,  and  certain  things  of  which  I 
shall  say  something  more  particularly,  namely,  the  hammock  nettings.  Those  are  the 
matters  to  which  my  learned  friend  refers  as  distinguished  from  the  structure,  caUing 
them  equipment,  fittings,  and  famishing. 

Now  the  evidence,  my  lords,  upon  the  point  is  this  :  I  have  to  refer  to  four  witnesses, 
'hut  I  think  that  what  they  say  upon  each  point  is  very  concise,  and  will  not  detain  us  long. 
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Your  lordships  will  find  Mr.  Morgan's  evidence  at  page  19.*  Of  course,  I  do  not  propose 
to  read  it  all.  I  will  just  read  the  passages  which  refer  to  what  I  have  in  view.  About 
half  way  down  page  19,  the  evidence  runs  thus :  "When  you  seized  the  Alexandra  what 
was  going  on  at  the  time  on  board  the  ship ;  was  she  complete  ?— When  I  seized  her, 
about  the  time  of  the  seizure,  the  workmen  were  variously  engaged  on  board  her.  Do- 
you  recollect  whether  they  were  prepai-ing  anything  for  the  hammock  nettmgs?— Yes  j 
they  were  fitting  the  stanchions  for  the  hammock  nettings.  Were  there  iron  stanchions- 
on  board  the  ship,  in  the  hold?— They  were  fitted  iu  their  places.  Do  you  recollect 
whether  the  masts  were  up  ?— All  three  of  them.  Were  there  any  lightning  conductors 
upon  them  '—There  were  lightning  conductors  upon  each  mast.  Did  you  make  yourselt 
.acquainted  with  the  tonnage  of  the  ship?— Yes."  Then  he  goes  on  to  state  what  the 
tonnage  was.    Now  that  is  what  Mr.  Morgan  says.  ,,    ^  t     -  i 

Then  the  next  witness,  my  lords,  is  Mr.  Black.    The  part  of  his  evidence  that  1  wish 
to  refer  to  is  near  the  bottom  of  page  61 :  "  Was  she  strongly  built  ?— Yes.     Of  what 
wood?— Her  frame  was  of  British  oak,  and  her  planking,  so  far  as  I  could  see,  was  ot 
teak.    Is  it  thick?— Her  frame  is  not  extraordinarily  strong,  but  the  planking,  both 
outside  and  insicle,  is  stronger  than  is  usual  for  vessels  of  that  class  to  be  classed  at 
Lloyd's.    How  far  apart  were  her  beams  ?— Well,  they  averaged  about  two  feet  apart ; 
some  were  more  and  some  were  less.    Of  what  length  ?— The  extreme  beam  of  the  ship 
was  twenty-one  and  a  half  feet.    Di^  you  observe  her  hatchways  ?--Yes.    What  was 
the  width  of  the  hatchways?— They  were  not  wider  than  from  two  feet  to  two  and  a 
half  feet.   Did  you  ever  see  a  merchant  vessel  with  a  hatchway  only  two  feet  or  two  and  a 
half  feet  wide  ?— No.  Could  a  vessel  with  a  hatchway  of  that  width  be  used  as  a  merchant 
vessel?— Not  generaUy;  not  for  hale  goods  or  anything  of  that  kind.    You  could,  not 
o-et  the  goods  into  her  ?— No.    What  could  she  do  as  a  merchant  vessel  ?— bhe  might  put 
m  small  packages  of  hardware.    They  could  not  get  the  ordinary  merchandise  put  into 
a  merchant  vessel  into  such  hatchways  ?— No.    What  is  the  ordinary  width  of  the 
hatchway  of  a  merchant  vessel  ?— It  would  be  of  various  sizes ;  from  five  to  six  or  seven 
feet  wide  ;  there  is  no  particular  size.    But  you  never  heard  of  a  merchant  vessel  with 
a  hatchway  of  two  feet  or  two  and  a  half  feet  in  width  only  ?— No.    What  are  its  beams 
made  of  ?— British  oak  ;  for  the  boiler  space  they  are  made  of  iron.    Did  you  examine 
the  bulwarks  ?— Yes.    Did  anything  strike  yon  with  regard  to  the  bulwarks  ;  were  they 
the  bulwarks  'of  a  merchant  vessel?— No.    For  what  reason  were  they  not?— trom 
their  extraordinary  strength.    Did  you  mark  anything  with  respect  to  their  height /— 
Their  height  is  abont  two  and  a  half  feet.    Is  that  high  or  low  ?-It  might  do  with 
regard  to  height  for  a  merchant  vessel,  but  it  is  generally  higher  for  a  merchant 
vessel.    But  fou  say  that  the  bulwarks  were  stronger  than  are  used  in  a  m«fcha"t 
vessel  ?-Yes.    And  Ukewise  lower  ?-Yes.    Now,  what  are  the  upper  decks  made  of  ?— 
Pitched  pine.    Have  you  ever  seen  pitched  pine  used  for  the  decks  of  any  vessel  except 
vessels  of  war  ?-No.    You  never  have  ?-No,  except  «iey  are  between  decks     Do  you 
consider  this  vessel  altogether  unadapted  to  mercantile  purposes  ?-It  is  not  quali^ed 
for  mercantile  purposes.     In  your  opinion,  having  exammed  her  — "     /l^en  this 
question  is  objected  to,  and  be  is  finally  asked:  "For  what  is  she  adapted ?-She  is 
St^  for  war  purposes.    What  is  her  appearance  ?-A  very  fine  appearance;  she 
looksThands^me  piece  of  architecture,  very  tine  lines,  capable  of  great  speed,.according 
to  the  power  of  machinery."    Then  there  are  a  few  questions,  on  cross-examination,  at 
the  top  of  page  63,t  which  I  will  read  :  "  Do  they  use  pitch  pme  for  the  decks  of  war 
vessels;  I  understand  you  to  say  that  pitch  pine  is  not  usuaUy  used  for  the  decks  of 
merchant  vessels;  is  it  used  for  the  decks  of  war  vessels?-!  "^^^/J^^^V  if  itus^al 
decks  of  merchant  vessels.    Did  you  ever  see  it  used  for  war  vessels  ?--\«s.    Is  it  usual 
to  use  it  for  the  decks  of  war  vessels  ?-Sometimes  hut  not  often.    But  not  oft^n    m 
fact  it  is  not  usnal  to  use  it  for  decks  at  all,  is  it  ?    You  say  you  first  saw  the  Alexandra 
on  the  list  March  ?-Yes."    Then  he  is  a^ked  who  told  him  to  go  on  board,  which  I 
oass  from-  the  date,  however,  will  be  material  for  another  purpose ;  I  ask  your  lord- 
sh^sto  observe  it  now!  on  the  21st  of  March  Black  first  saw  the  Alexandra,  having 
beendirectedbvcertain  American  gentlemen  to  go  on  board. 
Mv  lords  Mr  Green,  at  page  102,*  says  what  he  saw.   He  says  that  he  is  a  ship-bui  der. 

taken  place  in  their  construction  were  ^ot  improvemente,  but  det6rwrations.     ina 
fer^nt  from  any  other  vessel  but  a  «hip  °f  wax  w^re  com^^sed  of  v-^^^^^^ 

^  *  See  page  11.  t  See  page  35.  J  See  page  57. 
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were  three  iuclies  thick  in  the  lower  part,  and  two  auil  a  half  inches  thick  in  the  upper 
part,  and  they  were  about  two  aud  half  feet  deep.  That  would  be  from  the  deck  to 
the  top.  Do  I  understand  from  you  that  that  is  an  unusual  thickness  for  a  merchant 
vessel  ? — Yes.  Had  she  any  masts  ? — She  had  three  masts.  Had  she  a  propeller  1 — Yes ; 
lier  propeller  was  under  water.  What  were  her  dimensions?"  Then  he  gives  the 
length  and  breadth,  and  the  tonnage.  "Did  you  observe  her  rudder?— The  rudder 
was  very  strong,  and  a  very  thick  formed  rudder  ;  unusually  so.  Was  it  thicker  and 
stronger  than  would  be  used  for  a  merchant  vessel? — It  was.  You  have  spoken  of  the 
hulwarks;  did  you  observe  anything  about  the  bulwarks — any  arrangements  made  for 
the  upper  part  of  the  bulwarks  to  be  iitted  up  with  anything  ? — I  discovered  several 
iron  stanchions  for  hammock  racks,  which  were  not  put  up ;  hut  there  were  ai'range- 
ments  being  made  for  the  staples  to  receive  them.  They  were  on  board,  but  there  were 
staples  in  the  side  of  the  vessel  to  receive  them."  I  think  that  that  is  a  mistake.  Ithink 
it  should  be,  "  They  were  not  on  board." 

Mr.  Attorney  General.  No,  "  they  were  on  board." 

The  Queen's  Advocate.  But  they  were  not  put  up. 

Sir  Hugh  Caiens.  That  may  be  so.    I  do  not  know  that  it  is  very  material;  hut  I 
•  should have  thought  from  the  "  but"  that  it  should  run  "they  were  not  on  board." 

The  Queen's  Advocate.  No;  I  think  that  they  were  on  hoard,  but  were  not  put  up. 
II  examined  the  witness,  and  I  think  that  that  was  so. 

Sir  Hugh  Caiens.  I  have  no  recollection  of  it,  but  I  should  have  thought,  from  the 
■collocation  of  the  sentence,  that  the  "not"  was  left  out.  "What,  in  your  judgment, 
were  the  hammock-racks  for? — For  hammocks.  Is  that  usual  on  board  a  merchant 
ship  ? — Very  seldom.  Did  you  observe  the  aiTango'ment  of  the  deck ;  was  there  any- 
thing peculiar?, — The  scuttles  or  hatchways  were  not  suited  for  a  merchant  vessel. 
Would  you  tell  his  lordship  were  they,  or  were  they  not,  of  the  same  kind  as  you  would 
find  on  board  a  man-of-war? — Yes;  quite  so.  They  were  of  the  same  kind? — As  a 
small  class  man-of-war.'  Did  you  observe  the  engines  and  the  boilers? — ^No;  they  were 
only  partially  up.  Did  yoii  observe  whether  there  was  any  particular  space  "before  the 
boilers? — Yes.  What  was  that? — I  could  not  say  what  that  would  be  appropriated 
for;  there  was  an  entrance  to  it  by  a  narrow  scuttle,  not  sufficiently  large  for  a  hatch- 
way ;  it  would  suit  a  narrow  staircase.  Was  this  particular  space  before  the  boiler 
usual  in  merchant  vessels  ? — Yes ;  in  merchant  vessels  built  for  cargo.  Was  it  fitted 
for  carrying  cargo  ? — No ;  because  there  was  no  hatchway,  there  was  only  a  narrow 
scuttle.  It  was  not  fitted  for  carrying  cargo  because  there  was  no  hatchway? — 
No;  it  was  only  what  might  be  termed  a  narrow  scuttle,  which  does  not  come 
under  the  denomination  of  a  hatchway.  Did  you  observe  the  forecastle  ? — I  observed 
that  it  was  not  fitted  as  a  merchant's  forecastle,  but  as  I  have  seen  yachts  and  small 
vessels  of  war.  Let  me  ask  you,  did  you  observe  a  cooking  apparatus  ? — Yes ;  there 
was  a  cooking  apparatus  in  the  forecastle  sufficient  for  one  hundred  and  iifty  or 
two  hundred  people.  Was  that  the  kind  of  cooking  apparatus  which  is  usual  on 
board  merchant  vessels ?^Only  on  board  of  passenger  vessels;  merchant  vessels, 
which  are  passenger  vessels,  have  as  large,  aud  larger,  cooking  apparatus,  or  ships 
which  go  on  long  voyages  have  as  large.  But  a  commtm  merchantman  would  not  have 
so  large  an  apparatus? — No;.uot  a  small  vessel  like  that.  Did  you  observe  the 
cabin? — Yes,  I  did;  so  much  as  was  put  up  of  it.  Was  there  anything  peculiar  in 
it  ? — Yes ;  there  appeared  to  me  to  be  two  compartments,  which  would  either  be  fitted 
for  pantries ;  but  they  were  larger  than  pantries  are,  as  I  have  seen  pursers'  or  offi- 
cers' cabins,  and  also  the  cabins  of  medical  officers,  fitted.  As  you  have  seen  pursers' 
and  medical  officers' cabins  fitted? — Yes;  somewhat  similar  in  their  fittings.  What 
did  you  find  on  the  starboard  side  of  the  cabin  ? — There  were  two  sleeping  berths, 
each  with  a  bed-place,  and  drawers  under  the  bed  place.  You  found  two  sleeping- 
rooms  on  the  starboard  side  ? — Yes ;  they  are  sometimes  called  rooms,  and  sometimes 
berths.  With  beds  and  drawers  underneath  the  beds,  you  say? — Yes;  drawers  under- 
neath the  beds.  Was  there  a  third  room  ? — There  was  a  third  room,  but  it  was  not 
appropriated ;  I  cannot  say  what  it  was.  But  there  was  a  third  room? — There  was  a 
small  room  fitted  as  a  pantry,  which  I  might  represent  as  being  at  the  foot  of  the 
entrance  of  the  cabin.  Was  that  the  one  you  spoke  of  just  now,  or  another  one  ? — ^No. 
You  have  spoken  as  to  the  starboard  side,  now  tell  me  as  to  the  port  side. — I  think 
there  was  one  cabin  with  one  bed-place  on  the  port  side.  What  sort  of  a  room  was 
that? — The  bed-room  was  similar  to  the  one  on  the  starboard  side.  What  kind  of  a 
room  did  it  appear  to  be  destined  for? — There  was  a  room  before  the  bed-room,  which 
did  not  appear  to  be  appropriated ;  I  could  not  say  what  that  was  intended  for.  Was 
there  an  after  cabin  ? — Yes  ;  a  small  after  cabin.  How  large  was  that  ? — Nine  or  ten 
feet ;  I  am  not  sure  about  the  exact  size.  Did  you  observe  the  deck  beams  ?— They 
were  closer  together  than  is  usually  l-equired  in  merchant  vessels." 

Then  I  find  that,  just  at  the  bottom  of  the  page,  after  passing  over  some  argument 
which  took  place,  the  Queen's  advocate  says :  "I  will  state  the  question  first  to  your 
lordship.  The  witness  need  not  answer  it.  But  I  was  about  to  put  this  question : 
•Was  slie,  in  your  judgment,  adapted  for  a  merchant  ship,  or  for  a  vessel  of  war?'  " 
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The  Lord  Chief  Barou  says :  "  Or  for  a  yaclit  ?  The  Queen's  Advocate.  Yes,  my  lord ; 
or  for  a  yacht.  Lord  Chiee  Baeok.  The  non-adaptation  to  a  merchant  vessel  I  have 
already."  Then  I  think  nothing  further  proceeded  in  the  direct  examination ;  but  in 
the  cross-examination,  at  page  106,*  yonr  lordships  will  see,  about  twelve  lines  down : 
"According  to  your  experience  in  yachts,  are  the  hammocks  occasionally  put  up  on 
these  hammock  racks?"  He  says:  "Very  rarely."  "Do  they  ever  do  so?"  He  says: 
"I  have  known  large  sailing  vessels  fitted  up  somewhat  similar.  And  fitted  with  con- 
veniences for  putting  the  hammocks  on  the  bulwiirks? — Yes.  The  sole  object  of  that 
is  for  the  purpose  of  greater  cleanliness  among  the  men? — ^Yes.  And  for  having  the 
hammocks  put  from  below  to  air  them? — Yes;  and  there  is  another  object.  Their 
original  intention  was  to  resist  shot;  that  was  their  original  intention.  The  object, 
when  it  is  used  in  a  yacht,  is  for  the  purpose  of  airing  the  hammocks  of  the  men,  is  it 
not? — Yes."    Then  he  says  that  the  vessel  was  unflnished  below. 

Then,  my  lords,  there  is  Captain  Inglefield,  who,  at  page  58,t  about  half  way  down 
the  page,  is  asked :  "Of  what  timber  is  she  built ? — Principally  of  teak ;  her  upper 
works  are  of  other  material ;  the  kind  of  wood  I  cannot  exactly  say,  but  I  should  ball 
her  a  strongly-built  vessel,  certainly  not  intended  for  mercantile  purposes ;  but  she 
might  be  used,  and  is  easily  convertible  into  a  man-of-war.  And  speaking  of  the 
strength  of  the  vessel,  is  she,  in- your  judgment,  of  such  strength  as  would  be  adapted 
to  her  being  used  as  a  man-of-war? — ^She  is.  Did  you  find  whether  She  had  an  accom- 
modation for  men  and  officers,  such  as  would  have  to  serve  on  board  a  man-of-war  ? — 
She  has.  And  as  regards  stowage  room  and  the  building  of  the  vessel,  what  say  you 
to  that  ? — As  regards  stowage  room,  she  has  only  stowage  room  suffibifent  for  the  crew, 
considering  the  berthing  of  the  crew  to  be  for  about  thirty-two  men.  And  as  regards 
her  build  generaUy,  is  it  your  opinion  that  she  is  adapted  for  a  man-of-war? — She  is 
quite  capable  of  being  converted  into  a  man-of-war  without  having,  at  the  time  I  saw 
her,  any  appearance  of  fittings  for  guns.  You  say  that  there  were  no  guns,  or  immedi- 
ate preparations  for  guns  ? — There  were  none.  But  having  regard  to  the  building  of 
the  vessel,  might  she  or  not,  in  your  opinion,  be  fitted  for  guns?"  Then  the 
Lord  Chief  Baron  says :  "  He  ha.s  said  that  already,  that  she  is.  He  said  that  she 
might  be  used  as  a  yacht,  and  easily  converted  into  a  vessel  of  war.  The  Attorney 
Geneeal.  I  wish  particularly  to  call  his  attention  to  her  fittings  to  receive  guns.  The 
Lord  Chief  Baron.  He  has  already  said  that  she  is  easily  to  be  converted  into  a 
man-of-war.  The  Attorney  Geneeai^.  Including  her  adaptation  to  receive  guns? — 
She  is  of  sufficient  length  to  receive  guns,  but  without  any  of  those  appurtenances 
which  would  indicate  that  guns  were  about  to  be  put  on  board.  Would  yOu  tell  us  to 
what  you  refer.  Captain  Inglefield,  in  speaking  of  the  appurtenances  whifeh  indicate 
an  absolute  intention  of  putting  guns  on  board  ? — Ring-bolts  at  the  side,  and  plates  on 
the  decks  upon  which  pivot  guns  would  turn.  Sir  Hugh  Cairns.  There  were  none  of 
those.  The  Attorney  General.  No  ;  he  says  there  were  none,  and  I  ask  him  what 
were  the  appurtenances.  Would  there  be  any  difficulty,  in  your  judgment,  in  adding 
to  the  ship  as  she  is  now  those  preparations  for  guns?— No  difficulty.  The  Lord 
Chief  Baron.  Not  only  no  difficulty,  but  it  could  be  easily  done? — Easily  converted 
into  a  man-of-war.  The  Attorney  General.  When  you  speak  of  a  pivot  on  the  deck, 
do  you  speak  of  three  guns  or  of  several  guns  ? — She  might  have  two  or  three  pivot 
guns.  Would  she,  according  to  the  ordinary  arrangement  now-a-days  of  men-of-war 
of  her  size,  probably  carry  two  or  three  guns  or  more  on  pivot  ? — ^Probably  three  guns. 
Would  those,  according  to  the  ordinary  course  in  these  matters,  be  guns  varying  in 
size,  or  guns  of  the  same  size  ? — Of  varying  size.  Supposing  there  were  guns  accord- 
ing to  the  ordinary  course  in  such  arrangements,  would  the  smaller  guns  or  the  greater 
predominate  in  number? — ^I  could  only  tell  what  guns  would  be  fitted  to  the  vessel  by 
knowing  what  size  was  intended  to  be  put  .on  board ;  if  they  were  smaller  guns,  they 
must  have  ports ;  but  if  guns  of  certain  dimensions,  they  would  be  pivot  guns,  and 
would  fire  over  the  bulwarks.  Without  ports?— Without  ports.  I  suppose  if  it  were 
intended  that  they  should  fire  over  the  bulwarks,  the  bulwarks  would  be  constructed 
comparatively  low,  would  they  not? — Yes;  they  would.  How  did  you  find  the  bul- 
warks in  this  ship?-^Low,  but  not  similar  to  the  bulwarks  of  gunboats  in  our  service. 
Over  which  they  were  to  be  fired?— Of  certain  dimensions.  The  Lord  Chief  Baron. 
Those  were  low,  but  not  low  enough,  according  to  our  service,  was,  I  think,  your 
answer? — ^Not  the  same  description  as  those  in  our  service;  they  would  be  flying  bul- 
warks. The  Attorney  General.  But  would  there  be  any  difficulty,  without  proper 
gun-carriages,  in  firing  guns  over  those  bulwarks  ? — It  would  bo  entirely  dependent 
on  the  size  of  the  gun.  But  with  a  proper  adaptation  of  the  size  of  the  guns  it  might 
be  done  ?— Certainly.  About  what  height,  so  far  as  you  recollect,  of  gun-carriage 
would  be  required  to  enable  the  gunners  to  fire  over  those  bulwarks  ?— The  gun-car- 
riage and  slides  in  different  kinds  of  guns  vary  very  much  in  size;  therefore,  I  must 
know  the  kind  of  gun  to  be  able  to  judge  of  the  height  or  size  of  the  carriage.  It 
-ftrould  depend  on  the  kind  of  gun?— Yes.    But  with  certain  kinds  of  guns  it  might  be 

done?— pWeotly."  ^ 

*  See  page  59.  t  See  page  33. 
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Then  he  is  cross-examined :  "  On  what  calculation  do  you  arrive  at  the  conclusion 
that  this  vessel  would  have  accommodation  for  thirty-two  in  the  crew?  Is  that  upon 
the  usual  navy  allowance  of  room? — Yes.  The  length  of  her  in  the  lower  decks  was 
thirty  feet  by  fifteen,  giving  nine  inches  for  each  man;  that  would  stow  thirty-two 
men.  You  only  give  nine  inches  for  each  man  in  the  navy? — Nine  inches  only.  That 
is  rather  close  quarters,  is  it  not? — Yes;  rather.  You  say  that  the  vessel  was  fitted  for 
a  yacht,  and  is  easily  convertible  to  a  vessel  of  war;  she  could  be  used,  I  suppose,  for 
mercantile  purposes,  not  merely  for  a  yacht,  but  she  was  capable  of  being  used  for 
mercantile  purposes  ?^-No;  she  was  not  capable  of  being  used  for  mercantile  purposes, 
because  she  had  no  stowage  for  merchandise.  What  state  were  her  cabins  in  when  you 
saw  her? — They  were  not  finished,  but  they  were  all  laid  out  and  bulkheaded  off; 
besides  the  accommodation  for  men,  there  were  cabins  for  iive  officers,  a  captain's  cabin, 
and  a  mess-place.  Were  the  cabins  fitted  up,  or  did  you  merely  see  the  partitions 
between  theta  ? — They  were  partly  fitted  up ;  sufficiently  to  distinguish  them  as  cabins. 
What  was  the  difference  between  the  cabins  you  saw  and  the  sort  of  cabins  that  migh^ 
be  found  in  a  yacht,  supposing  she  was  to  be  used  for  that  purpose  ? — No  difference." 

Now  that  is  the  whole  of  the  evidence,  I  believe,  with  regard  to  the  condition  of  the 
vessel  at  the  time  of  the  seizure. 

Mr.  Baron  Channeix.  Captain  Inglefield  speaks  as  regards  stowage  room ;  he«ays 
that  there  is  only  stowage  room  sufficient  for  the  crew,  considering  the  crew  to  be  about 
thirty-two  men ;  that  is  to  say,  if  the  vessel  were  manned  with  thirty-two  men  there 
would  be  stowage-room  enough  for  that  number  of  crew. 

Mr.  Babon  Pigott.  She  had  no  stowage  for  merchandise. 

Mr.  Baeon  Channbli,.  He  speaks  in  another  part  of  the  berths,  or  fittings,  being 
sufScient  for  a  great  number ;  much  larger  than  thirty-two.  He  also  says,  that  there 
is  a  small  quantity  of  stowage  room ;  and  either  this  or  another  witness  says,  a  very 
small  hatchway ;  but  then  he  says,  that  there  is  stowage  room  for  a  crew  which  would 
consist  of  about  thirty-two  men ;  that  is  as  I  understand  it. 

SiE  Hugh  Cairns.  If  the  crew  were  there  they  would  take  up  that  space ;  if  they 
were  not  there  it  might  be  a  question  Of  occupying  the  space  in  some  other  way. 
When  your  lordship  speaks  of  the  hatchway,  the  other  witness  to  whom'your  lordship 
has  referred  said  that  light  hardware  might  be  put  in,  but  not  the  ordinary  bulky 
goods  of  merchandise ;  and  Captain  Inglefiejd  said  very  fairly  with  regard  to  the 
cabins,  that  of  course  looking  at  a  yacht,  where  there  would  be  a  very  large  crew  as 
compared  with  a  merchant  vessel,  the  cabins  and  accommodation  of  that  kind  for 
men  were  just  the  same  as  and  in  no  way  different  from  the  accommodation  which  you 
would  require  on  board  a  yacht. 

Now,  my  lords,  the  question  seems  to  me,  upon  this  xioint,  to  resolve  itself  into 
extremely  simple  elements.  Of  course  we  must  apply  the  facts  of  the  case  to  the  con- 
struction of  the  act  of  Parliament,  upon  wMch  I  have  made  the  observations  which  I 
had  to  make  to  your  lordships,  and  I  now  refer  to  those  observations  for  the  pui'pose 
of  applying  the  evidence.  With  regard  to  the  structure,  the  strength  of  the  bulwarks, 
and  the  sort  of  timber,  be  it  teak  or  anything  else,.  I  apprehend  that  if  I  am  right  in 
saying  that  the  building  of  any  kind  of  vessel  is  not  within  the  act  of  Parliament,  that 
is  a  matter  which  we  need  not  go  into  with  regard  to  the  question  whether  her  con- 
dition is  an  offense  against  the  act  of  Parliament.  It  may  be  proper,  if  you  like  to 
look  at  it  upon  the  question  of  intent;  that  is  a  wholly  different  matter;  it  may  be 
proper  there  to  consider  whether  she  had  or  not  the  appearance  of  a  vessel  which 
could  be  used  for  war ;  but  upon  the  first  part  of  the  case,  namely,  the  question  whether 
there  is  the  equipping,  fitting  out,  furnishing,  or  arming,  pointed  at  by  the  act  of  Par- 
liament, I  apprehend  that  the  structure  of  the  hull  is  irrelevant,  and  that  we  may  put 
it  altogether  aside.  Then  over  and  above  that,  what  we  have  to  consider  with  regard 
to  the  ship  is  this :  There  is  here  no  suggestion  that  there  was  anything  in  prepara- 
tion which  was  not  on  board,  except  it  may  be  (which  I  am  willing  to  allow)  any  part 
of  the  machinery  which  may  have  been  required  to  complete  the  whole  machinery  of 
the  ship.  It  probajbly  is  to  be  taken  upon  this  evidence,  that  the  machinery  was  not 
entirely  on  board ;  but  a  very  great  part  of  it  was  on  board,  and  I  will  even  argue  the 
case  as  if  the  whole  had  been  on  board.  There  is  the  machinery,  there  are  the  ham- 
mock nettings,  and,  if  you  like  to  add  them,  the  masts. 

Now,  in  the  first  place,  I  should  take  leave  to  submit  to  your  lordships  that  it  is  not 
the  case  that  any  of  those  things  are  equipments  of  any  sort.  Those  I  apprehend  are 
really  part  of  the  ship  as  a  whole  ship — part  of  the  ship  as  distinguished  from  other 
things  which  might  be  added  to  the  ship  afterward.  The  machinery  in  a  ship  which 
is  to  be  propelled  by  steam  is  of  course  a  part  of  the  ship  without  which  she  can  have 
no  existence  as  a  steamship.  So  also  with  regard  to  the  masts ;  so  also  with  regard  to 
things  like  the  stanchions  to  receive  the  hammock  nettings,  which,  according  to  the 
evidence  of  Mr.  Green  himself,  are  things  which  in  their  original  invention  no  doubt 
were  put  upon  the  sides  of  warlike  vessels  to  resist  shot,  but  which  in  their  use  at  the 
present  day,  he  toys,  are  used!  on  board  merchant  vessels,  and  are  used  on  board  yaqhtSj 
for  a  purpose  which  is  a  very  intelligible  one,  namely,  for  putting  out  the  hammocks 
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to  dry,  and  to  .air,  and  to  be  ventilated  properly  at  the  side  of  the  ship.  I  should  say, 
therefore,  if  it  were  necessary,  that  those  are  things  which  really  are  part  of  the  struct- 
ure of  the  ship.  But  it  is  not  necessary  for  me  to  argue  that  here,  I  say  ■with  confi- 
dence (and  it  is  suflicient  for  my  purpose)  that  it  is  in  vain  to  contend  that  any  of 
those  things  were  warlike  equipments  of  the  distinctive  character  which  is  meant 
■  when  that  term  is  used.  It  is  absurd  to  suppose  that  the  machinery  of  a  ship  to  be 
propelled  by  steam  power  is  warlike  fittings  of  that  ship ;  it  is  absurd  to  suppose  that 
the  masts  of  the  ship  are  warlike  equipments  of  the  distinctive  character  which  I  men- 
tion. It  is  equally  absurd  to  suppose  that  stanchions  for  hammock  nettings  are  war- 
like equipments,  when  we  find  that,  whatever  may  have  been  the  reason  for  their 
original  introduction,  they  are  now  used  on  board  merchant  vessels  and  on  board 
yachts.  At  this  stage  of  the  case  there  is  no  suggestion  of  any  other  kind  of  addition 
to  the  ship,  or  of  work  done  upon  the  ship,  wliich  could  come  under  the  head  of 
"equipment"  or  "fitting  out."  I  say,  as  to  those  thinp  which  are  spoken  of  in  this 
compendious  form,  that  there  is  not  one  of  them  which  could  be  properly  described 
as  a  warlike  equipment  of  any  kind. 

But  then  it  was  said  that  a  case  could  be  made  out  which  would  bring  the  work 
either  done  or  about  to  be  done  to  the  ship  within  the  act ;  that  it  could  be  shown 
that  there  were  guns  which  were  in  course  of  preparation,  and  which  were  intended 
for  the  ship. 

Mr.  Bakon  Pigott.  Before  you  pass  to  that,  it  may  become  very  material  whether 
the  word  "not"  ought  to  be  in  the  evidence  or  not,  because  that  applies  to  the  ham- 
mock nettings ;  the  words  are,  "  they  were  on  board." 
The  Queen's  Advocate.  At  what  page  is  that,  my  lord? 
Mr.  Barou  Pigott.  Page  103.* 

Sir  Hdgh  Cairns.  I  do  not  know  whether  my  lord  has  a  note  upon  that  matter 
Mr.  Attorney  General.  There  is  no  difference  in  the  notes. 
The  Queen's  Advocate.  And  my  recollection  is  very  strong  upon  the  subject. 
Sir  Hugh  Caiiins.  I  do  not  at  all  suggest  it  from  memory,  but  merely  from  the  col- 
location of  the  words  used. 

The  Queen's  Advocate.  My  recollection  is  that  the  witness  said  that  they  were  on 
bO!u:d,  and  not  put  up.  j^ 

Sir  Hugh  Caiiins.  Perhaps  I  can  saw  trouble  on  that  point.  The  staples  were  there 
to  receive  the  hammock  stanchions.  I  should  be  very  sorry  to  ma.ko  a  distinction  be- 
tween the  staples  and  the  stanchions  to  be  put  upon  the  staples.  I  should  say,  that  the 
stanchions  were  there,  which  were  to  be  received  by  the  staples.  Whether  they  were  on 
board  or  not,  there  is  clearly  an  indication  of  an  intention  to  receive  the  ha,mmock 
stanchions ;  the  vessel  was  made  to  receive  hammock  stanchions,  and  I  am  quite  con- 
tent to  deal  with  it  on  that  footing. 

Mr.  Baron  Channell.  The  staples  show  the  intention,  whether  the  stanchions  were 
on  board  or  not. 

Sir  Hugh  Caikns.  Certainly,  my  lord,  and  I  do  not  thmk  it  at  all  proper  to  make  a 
distinction  between  tlie  two. 

My  lords,  I  was  going  to  refer  to  that  which,  of  course,  would  have  opened  a  very 
different  case  indeed  if  it  had  been  susceptible  of  proof,  and  if  it  had  been  intended  to 
be  proved  by  any  proper  evidence,  namely,  that  gnns  were  being  prepared  which  were 
intended  t-o'be  put  on  board  this  vessel  within  her  Majesty's  dominions,  or  that  guns 
were  being  prepared,  as  to  which  the  just  conclusion  was,  that  they  were  intended  to 
be  pat  on  board  within  the  kingdom. 

Now,  your  lordships  will  find  the  way  in  which  the  attorney  general  at  the  trial 
opened  his  case  with  regard  to  the  guns.  At  page  15,t  about  ton  lines  from  the  bottom, 
the  attorney  general  says :  "  You  wiU  also  have  evidence  as  to  Captain  Tessier,  equally 
and  under  like  circumstances,  inspecting  the  progress  of  the  Alexandra;  you  will  have 
the  fact  that  the  machinery  tor  the  Alexandra  was  constructed  in  the  foundery  of  Messrs. 
Fawcett,  Preston  and  Company,  and  that  one  large  gun  and  two  small  rifle  swivel  guns 
were  also  constructed  in  the  foundery  for  the  purpose  of  being  placed  in  and  forming 
part  of  the  armament  of  the  Alexandra."  Now,  my  lords,  the  Crown  thought  that 
they  were  going  to  prove  that,  which  I  suppose  they  conceived  was  not  a  very  unim- 
portant part  of  the  case  upon  which  the  Crown  detained  this  vessel,  and  claimed  the 
forfeiture -namely,  that  three  guns  were  being  constructed  by  Messrs.  Fawcett,  Pres- 
ton and  Company,  for  the  purpose  of  being  placed  in  and  forming  part  of  the  arma- 
ment of  the  Alexandra.  ... 
Now,  the  evidence  upon  this  point  was  the  evidence  of  three  witnesses  ;  and  i  will 
take  leave  to  refer  your  lordships  to  them  shortly.  The  first  of  them  was  Eobmson,  at 
page  40.t  He  is  asked :  "  You  are  a  joiner,  living  in  Liverpool  ?— Yes.  You  were  tor- 
merlyin  the  employ  of  Messrs.  Fawcett,  Preston  and  Company  ?— I  was.  How  long 
since  is  it  that  you  liave  left  ?— I  left  about  two  months  ago.  Was  it  your  business 
there  to  make  gun-carriages  ?— Yes,  that  was  my  employment.  Lord  Chief  Baronv— 
What  are  the  names  of  your  employers  ?— Messrs.  Fawcett,  Preston  and  Company.  Mr. 

"  See  page  57.  t  See  page  23.  J  Sec  page  22. 
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Jones. — ^Was  it  your  businesa  to  make  gnu-carriages  ? — SometimeB.  Do  you  remember 
making  gun-carriages,  or  helping  to  make  gun-carriages,  for  three  guns  in  particular  ? — 
Yes.  What  were  the  guns  that  you  were  making  gun-carriages  for? — Pivot  guns.  How 
many,  I  mean  ? — Three.  Was  there  one  large  gun  ? — I  believe  there  was.  And  two 
other  smaller  guns  1 — Yes.  There  was  also  helping  to  make  these  gun-carriages,  I  be- 
lieve, a  man  named  Joseph  Carter,  was  not  there  ? — ^Yes,  I  knew  a  workman  "by  that 
name.  How  long  were  you  employed  in  making  these  gun-carriages  ? — I  was  variously 
employed,  not  constantly."  Then  this  is  his  cross-examination.  He  is  asked :  "Messrs. 
Fawcett,  Preston  and  Company  are  very  extensive  engineers,  are  they  not  ? — ^es.  They 
make  a  great  many  steam-engines,  do  they  not  ? — Yes.  For  steam-vessels  ? — Yes.  They 
make  a  great  many  guns,  do  they  not  ? — Sometimes.  A  good  many  in  a  year  ? — Yes. 
And  have  done  so  for  many  years,  do  you  not  know  ? — ^Yes."  Then  he  says  that  he  has 
been  with  them  twenty-two  months.  "And  I  suppose  you  saw  a  good  many  guns  made 
in  that  time  ? — Yes.  Ajid  gun-carriages  ? — ^Yes."  Then  he  states  why  it  was  he  loft 
them. 

Up  to  that  point,  therefore,  we  have  this  fact,  that  these  articles  were  made  in  an 
establishment  which  was  proved  aliunde  to  be  one  of  the  most  extensive  in  the  king- 
dom, making  hundreds  of  guns  in  the  year,  and  steam-engines,  and  everything  which 
can  be  done  at  an  extensive  manufactory. 

The  Queen's  Advocate.  Was  there  any  evidence  of  that  ? 

Sir  Hugh  Cairns.  Yes,  which  I  will  read  at  the  jiroper  time.  I  do  not  wish  to  liiix 
it  up  with  this  evidence.  In  a  manufactory  of  this  kind,  this  witness  says  that  three 
guns  were  made,  and  three  gun-carriages  made  for  those  guns  ;  that  is  all  he  says^  and 
that  a  Mr.  Hamilton  looked  at  them. 

Now,  Carter,  at  page  41,*  says  that  he  is  a  joiner  also  at  Liverpool ;  that  he  had  been 
in  the  service  of  Messrs.  Fawcett,  Preston  and  Company,  and  had  left  their  service  ; 
and  about  six  questions  down  he  is  asked  this :  "  For  some  time  before  you  left,  in 
April  last,  were  your  masters,  Messrs.  Fawcett,  Preston  and  Company,  making  machi- 
nery for  a  propeller  boat  ? — Yes.  Was  the  boat  for  which  the  machinery  was  being 
prepared  known  in  your  workshop  by  a  number  ? — Yes.  What  was  the  number  ? — 
2209."  Then  he  was  asked  whether  he  had  been  on  board  the  Alexandra,  which  does 
not  relate  to  the  guns,  and  I  pass  over  page  42jand  come  to  about  fifteen  lines  down  in 
page  43.t  "Did  you  hear  this  vessel  spoken W  by  any  one  of  those  gentlemen,  or  in 
the  presence  of  any  one  of  those  gentlemen,"  (that  is,  the  partners  in  the  firm  of  Messrs. 
Fawcett,  Preston  and  Company,)  "  by  any  description,  except  No.  2209? — No.  While 
the  machinery  was  being  prepared,  were  you  frequently  at  work  in  your  business  of  a 
carpenter  in  the  erecting  shop  ? — Sometimes.  Is  that  the  shop  where  the  machinery  is 
prepared  and  fitted  for  the  vessel  ? — ^Yes.  While  you  were  there  did  you  ever  see  a  gen- 
tleman of  the  name  of  Hamilton  ? — Yes,  I  have  seen  him  there.  Did  you  see  him  there 
frequently  or  seldom  ? — I  have  seen  him  there  pretty  often.  When  he  was  there,  did 
you  see  whether  he  paid  attention  or  did  not  pay  attention  to  the  machinery  ? — I  could 
not  say  that  he  did  particularly  to  any  branch  of  it ;  I  could  not  see  that  he  did  to  that 
branch  of  the  machinery  more  than  to  another.  Besides  that  machinery  which  was  being 
prepared  for  the  No.  2209,  was  other  machinery  for  vessels  being  prepared  in  the  saine 
room  at  the  same  time  f^Yes.  Do  you  remember  while  the  machinery  was  in  progress 
for  the  Alexandra,  whether  any  gun  or  guns  were  prepared  ? — Yes,  they  were  preparing 
some  at  the  same  time  as  she  was  in  the  building.  I  think  you  said  some  carriages 
just  now  ? — Some  carriages  and  guns  were  prepared  at  the  same  time.  At  the  same 
time  that  the  machinery  was  being  prepared,  as  I  understand  you  ? — Yes.  Was  it  any 
part  of  your  business,  and  were  you  employed  with  regard  to  the  gun-carriages  and 
the  slides  for  those  guns  ? — I  was  working  at  them.  You  were  working  at  the  gun- 
carriages  and  slides  ? — ^Yes.  You  say  that  2209  was  the  number  by  which  the  vessel 
was  called  ? — Yes.  Was  there  auy  number  connected  with  the  guns  ? — Yes,  each  gun 
had  a  separate  number.  Lord  Chief  Baron.  Not  2209  ? — No.  Mr.  Attorney  Gen- 
eral. How  many  guns  were  there  that  you  are  speaking  of? — ^Three.  One  large  gun, 
was  it  ? — Yes.  And  two  small  guns  ? — Yes.  Were  the  small  guns  rifled  or  not  ? — Rifled. 
You  say  each  had  its  number  ? — ^Yes.  Was  there  a  number  on  the  gun-carriages  and 
slides  for  the  large  gun  ? — There  would  be  the  same  number  as  the  guns ;"  that  is  to 
say,  the  slides  would  be  the  same  number  as  the  guns ;  "  they  would  all  go  by  the  same 
number ;  each  would  go  by  its  own  number.  Do  you  remember  whether  there  was  a 
number  upon  the  gun-carriages  and  slides  fitted  for  the  large  guns  ? — The  same  number 
upon  the  carriages  as  upon  the  guns.  What  was  that  number  ? — That  I  will  not  say  ; 
I  will  not  be  positive  of  the  number.  Lord  Chief  Baron.  The  number  on  the  gun- 
carriage  was  the  same  as  on  the  gun  ? — ^Yes ;  exactly.  Mr.  Attorney  General.  Do 
you  remember  any  of  the  numbers  or  not  ? — ^As  far  as  opinion  went,  I  would  not 
swear  to  the  number.  To  the  best  of  your  recollection  ? — I  think  2205  and  2204  were 
the  numbers  of  the  small  guns ;  of  the  large  one  I  would  not  say.  Have  you  any  recol- 
lection at  all  about  the  number  of  the  large  gun? — ^No.  One  way  or  the  -other? — No. 
As  to  the  manufacture  of  the  guns  and  gun-carriages,  I  think  you  said  that  it  was 

*  See  page  S3.  t  See  page  84. 
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going  on  at  the  same  time  as  that  of  the  machinery? — Yes."  Then  a  question  arises  as 
to  a  question  put.  Then  he  is  asked :  "  Were  they,  as  far  as  you  oould  see,  manufac- 
tured for  use  in  the  same  vessel  as  the  machinery  or  not? — That  I  could  not  say;  they 
might  be,  or  they  might  not  be."  Then  lower  do'wn  the  question  is  put :  "  Can  you  tell 
us  about  how  high  the  larger  gun,  whatever  its  number  may  have  been,  would  stand 
on  the  gun-carriage  ?— It  would  stand  about  four  feet.  And  the  smaller  ones  ?— About 
three,  I  think.  You  told  us  that  you  knew  Mr.  Sillem,  one  of  the  partners?— Yes.  Was 
he  frequently  in  the  shop  of  his  own  firm  at  the  time  when  this  machinery  and  the 
guns  were  going  forward  ? — Yes.  Did  you  notice  whether  he  did  or  did  not  pay  any 
particular  attention  to  the  guns  ? — They  were  generally  there ;  he  was  the  principal 
partner  in  that  line.  That  is  his  line?^ — Yes.  Have  you  seen  from  time  to  time  Mr. 
Hamilton  with  Mr.  Sillem  in  the  shop  ? — Yes.  I  mean  at  this  time  when  the  machinery 
and  the  gims  were  in  preparation  ? — Yes.  Have  you  at  any  time  or  times  heard  Mr. 
Sillem  speak  of  alterations,  either  in  the  screws  of  the  gun-carriages,  or  other  matters 
connected  witlT  the  guns,  in  Mr.  Hamilton's  presence  ?— 1  have  heard  him  make  the  re- 
mark that  he  could  make  improvements  in  the  compressor  screws.  You  have  heard 
Mr.  Sillem  say  that  to  Mr.  Hamilton  ? — Yes.  That  he  could  make  improvements  in  the 
compressor  screws  ? — ^That  he  had  done  so.  What  did  Mr.  Hamilton  say  upon  that  ? — 
He  thought  it  was  a  great  improvement  upon  the  old  original  one.  He  said  that? — 
Yes.  Lord  Chief  Baron.  In  the  lock  ? — No,  the  compressor  screws.  Mr.  Attornbt 
General.  You  told  us  the  small  guns  were  rifled  ? — Yes.  Do  you  remember  about 
what  time  it  was  that  the  casting  of  the  guns  for  the  carriages  was  going  on? — It  was 
all  going  on  together.  At  the  same  time  that  the  rifling  of  the  small  guns  was  going 
forward  ? — ^Yes.  As  to  the  rammer  and  sponges  for  the  guns,  were  those  made  in  the 
same  shop? — ^No.  In  the  pattern 'shop? — Yes.  That  is  another  place,  is  it? — Yes. 
Were  those  gun-carriages  of  a  common  or  of  an  unusual  kind  ?^-They  were  good  ones. 
Were  they  of  an  ordinary  description,  or  were  they  rather  difficult  to  construct? — 
Rather  difficult,  I  should  say.  Not  a  very  ordinary  or  common  description  ? — ^No.  Do 
you  remember  what  they  were  made  of? — English  elm.  And  of  what  were  the  slides 
made  ? — ^Teak  wood.  Did  you  happen  to  know  where  the  teak  wood  for  the  slides  was 
obtained? — Yes.  Where? — ^At  Mr.  Miller's.  At  Mr.  Miller's  yard  ? — Yes.  Did  you  see 
the  gun-carriages  finished  ?— No,  they  were  not  quite  finished  When  I  left.  Had  they 
or  had  they  not  been  nearly  finished  fdksome  time  before  yon  left  ? — Yes." 

Then  on  cross-examination,  at  page  47,*  your  lordships  will  See  this:  "  Can  you  tell  me 
when  you  left  ? — Three  or  four  months  since.  These  gentlemen  carry  on  business  as 
engineers  and  founders  on  a  very  large- scale,  do  they  not  ?" — that  is  Messrs.  Fawcett. — 
"Yes."  This  is  the  evidence  which  I  told  your  lordships  would  put  you  in  possession 
of  the  character  of  their  works  :  "  I  believe  they  have  eight  hundred  or  nine  hundred 
workmen  employed  at  a  time  on  their  premises  1 — I  dare  say,  if  you  take  both  yards 
into  consideration,  there  would  be  more  than  that.  I  believe  they  make  all  sorts  of 
machinery? — Yes.  Rice  mills,  cotton  presses,  and  other  things? — Yes,  all  sorts. 
And  the  hands  generally  are  pretty  full  of  work  ? — Always  very  busy  since  I -have  been 
there.  I  suppose  your  work  as  a  joiner  was  carried  on  under  one  particular  roof,  was 
it  not  ? — Yes.  And  the  machinery  was  put  in  another  place  ? — Yes.  And  there  was  one 
place  where  guns  were  bored  ? — They  were  bored  in  one  place.  And  they  are  constaiitly 
boring  guns,  are  they  not ;  it  is  a  part  of  their  business  to  bore  guns  ? — Yes.  And  if 
you  go  into  the  yard  you  generally  find  a  quantity  of  guns,  which  are  there  ready  for 
sale  ? — Oh,  any  sort  you  like.  How  long  had  you  been  in  their  employment  before  you 
left  on  this  occasion  ? — ^About  a,  year  and  eight  months.  Now,  you  said  that  the  teak 
on  which  you  worked  came  from  Messrs.  Miller's  yard  ? — Yes.  They  are  dealers  in  tim- 
ber, are  they  not  ? — Yes.  Teak  is- the  best  wood  for  making  slides,  is  it  not  ? — I  do  not 
know.  It  is  as  good  as  any  ? — I  suppose  it  is  as  good  as  any.  Is  it  commonly  employed 
for  making  slide  of  guns  ? — I  cannot  say ;  I  never  made  any  slides  before  I  went  there." 

So  much,  my  lords,  for  Carter,  as  to  whom  it  does  not  require  argument  to  say  that 
he  proved  nothing  whatever  except  the  fact  that  three  guns  were  being  made  in  a 
place  where  a  great  number  of  others  were  being  made,  and  where  guns  of  all  sorts 
were  getting  ready  for  sale. 

Hodgson,  my  lords,  at  page  48,+  who  is  a  warehouseman,  is  asked,  "Were  you  for  any 
length  of  time  in  the  service  of  Fawcett,  Preston  and  Company? — About  a  year  and 
eight  months.  In  what  department  of  their  works  were  you  ? — When  I  first  was  there 
I  was  put  in  the  yard  as  a  laborer,  and  after  I  had  been  there  a  short  time  I  was  putin 
the  packing-room.  Were  you  in  the  packing-room  in  the  earlier  part  of  this  year? — 
Yes.  And  some  time  before  ? — Yes.  When  did  yon  leave  the  service  of  Fawcett,  Pres- 
ton and  Company  ? — About  the  same  week  as  Carter  left.  Some  time  before  yon  left 
were  Fawcett  and  Company  making  any  machinery  for  any  particular  ships  ? — Yes. 
What  ships  ? — ^The  Alexandra  and  the  Phantom.  Were  they  making  guns  ?  Sir  Hitgh 
Cairns.  Were  you  engaged  about  the  machinery? — No ;  but  it  all  had  to  come  to  the 
I3acking-room  before  it  went  out  of  the  yard,  or  was  sent  there.  The  Solicitor  Gen- 
eral. Besides  machinery,  were  they  making  guns? — Yes.    And  gnn-carriages ? — Yes. 

*  See  page  26,  t  See  page  27. 
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And  shot  ? — Shot.  And  shell  ? — Yes."  Then  an  objection  is  mada  to  a  question,  and  we 
pass  on,  with  your  lordship's  permission,  to  page  50,*  about  four  lines  down.  "  Who  was 
in  the  habit  of  sending  you  over  for  that  purpose  ?"  that  is,  to  see  how  far  advanced 
goods  were  which  had  to  be  packed.  "  Mr.  Bradshaw,  who  is  in  the  packing-room 
along  with  me.  He  was  employed  with  you  ? — Yes,  he  was  employed  in  the  packing- 
room.  You  said  you  or  Mr.  Bradshaw  went  or  were'  sent  over  ? — Yes.  Who  sent  you 
over  ?— Mr.  Bradshaw  would  send  me  or  go  himself.  When  you  were  sent,  were  you  direct- 
ed as  to  what  you  were  to  inquire  for  ? — For  such  a  number,  2209.  You  were  to  inquire 
for  2209  ? — Yes.  For  what  things  were  you  to  inquire,  identified  by  that  number  ? — 
Everything  belonging  to  the  machinery."  Then  about  twelve  lines  lower  down,  the  solici- 
tor gener^  says :  "Were  you  sent  for  machinery  for  that  number  ?— Yes.  And  for 
clenches  and  bolts? — Yes.  You  had  to  pack  them  ? — I  took  them  up  myself.  Did  you 
take  them  to  the  ship  ? — ^Yes.  And  you  know  that  they  were  for  that  ship  by  that 
number  ? — Yes.  Did  you  ever  hear  that  ship  spoken  of  by  any  one  of  tlie  partners  in 
the  office  ? — ^No,  not  by  any  one  in  the  office."  Then,  my  lord,  a  question  arises  as  to 
the  form  of  examination,  and  we  pass  on  to  page  51,t  about  six  lines  down.  The  solici- 
tor general  says :  "  My  question  is  this,  my  lord :  Did  Mr.  Speers,  who  is  stated  to  be 
the  manager  or  foreman  of  Fawcett,  Preston  and  Company's  works,  give  the  witness 
any  orders  with  respect  to  those  things  ?  Sir  Hugh  Cairns.  What  things  ?  The 
SoMCiTOE  Gknebax.  Machinery,  clenches,  and  bolts.  Sir  Hugh  Cairns.  1  have  no 
objection  to  the  question  then,  if  that  is  all.  The  Solicitor  General.  Did  he  give  you 
any  orders  ? — Yes.  What  were  the  orders  ? — To  see  if  the  things  were  ready,  and  to 
take  them,  if  they  were  ready,  as  the  men  were  waiting  for  them  in  the  yard.  To  take  them 
where  ? — To  take  them  up  to  Mr.  Miller's  yard,  or  to  the  boat.  Or  to  where  ?— To  the 
gunboat.  Those  were  the  words  of  Mr.  Speers  ?— As  far  as  I  remember.  Sir  Hugh 
Cairns.  As  far  as  you  recollect  ? — ^Yes.  The  Solicitor  Gbnbkal.  Where  did  you  take 
them,  in  consequence  of  that  order  ? — I  took  them  to  the  yai'd,  and  left  them  in  the 
stores  of  Miller's  yard.  What  became  of  them  afterward  ? — The  men  would  bo  waiting 
to  use  them,  when  I  got  there.  What  ship  was  it  ?— The  ship  now  called  the  Alexandra. 
Was  the  Alexandra  in  the  stocks  it  ought  to  be,  at  that  time  ?— Yes.  Yoji  saw  the  things, 
in  consequence  of  that  order,  taken  to  the  Alexandra? — Yes;  the  men  have  been  wait- 
ing for  them,  and  when  I  have  taken  them  they  have  said,  '  Are  those  for  the  gnn- 
boats  ? '  and  I  have  said  '  Yes.' "  S 

My  lords,  nothing  occurs  in  that  as  to  guns.  At  the  bottom  of  page  51,1:  if  your  lord- 
ships will  be  good  enough  to  turn  to  it,  a  question  is  asked  about  Mr.  Hamilton  ;  he 
was  in  the  works.  "  Do  you  know  a  person  of  the  name  of  Hamilton  ? — Yes.  Did  you 
ever  see  him  there? — ^Yes.  Whom  was  he  with? — Sometimes  alone,  and  sometimes 
with  Mr.  Sillem,  and  sometimes  with  Mr.  Mann,  but  he  was  more  often  with  Mr.  Mann." 
And  then  at  the  top  of  page  52  he  is  asked :  "  What  did  he  come  about?"  That  is  objected 
to.  "  Do  you  recollect  anything  he  said  in  their  presence  in  the  packing-room  ?"  that 
is,  in  the  presence  of  members  of  the  firm  of  Fawcett,  Preston  and  Company. — "  No. 
Do  you  remember  anything  he  ever  did  in  their  presence  ? — No,  except  examining  the 
shot  and  shell.  Did  he  talk  to  them  about  it  ? — Mr.  Sillem  and  Mr.  Hamilton  were 
talking  about  it ;  I  could  not  understand  what  they  said.  You  did  not  hear  what  they 
said;  they  were  talking,  and  they  examined  the  shot  and  shell? — Yes.  Did  their 
conversation  stop  when  you  came  near  them  ? — No,  I  did  not  notice  them  stop  their 
conversation."  The  Crown,  of  course,  had  been  under  the  impression  that  the  witness 
was  going  to  say  that  the  conversation  did  stop.  "  Have  you  ever  seen  Mr.  Hamilton 
at  Miller's  yard? — I  met  him  coming  along  the  yard."  There  is  nothing  about  guns  till 
we  come  down  to  the  bottom  of  page  52.  t  "  Do  you  recollect  packing  any  of  the  guns 
that  were  piade  at  that  time  ? — ^No,  not  ths  large  ones ;  I  packed  the  small  ones.  How 
many  guns  were  there  for  that  job? — Intended  for  the  boat,  three."  That  is  objected 
to,  and  the  solicitor  general  says  :  "  You  say  you  packed  the  two  smaller  guns ;  was 
that  at  the  same  time  the  machinery  was  being  made  for  this  boat? — Yes.  Do  you 
know  what  was  done  with  them  ? — They  were  sent  down  to  the  Northwestern  Railway 
station.  Which  station? — At  Wapping.  In  Liverpool? — Yes.  Were  the  carriages 
packed  as  well  as  the  guns? — Yes.  Were  there  a  good  many  carriages? — Yes.  How 
many  ? — Sixteen  or  seventeen."  Sixteen  or  seventeen  gun-carriages,  that  is  to  say,  of 
course,  for  the  same  number  of  guns.  "  Did  you  ever  hear  any  one  of  the  partners  of 
the  firm,  or  Mr.  Speers,  say  for  what  ship  those  guns  were  intended  ? — No.  Lord 
Chief  Baron.  I  do  not  think  that  Speers  would  do,  except  in  giving  of  some  actual 
direction.  The  Solicitor  General.  My  intention  was  to  refer  to  what  he  said  in  giv- 
ing orders  as  manager.  However,  the  witness  says,  No.  Is  it  within  your  knowledge 
bow  those  packages  were  addressed  ? — They  were  marked  O.  A.  and  C.  B.  with  a 
diamond,  and  numbered.  To  whom  were  they  addressed  ? — To  Captain  Blakeley, 
Camden,  London."  Therefore  that  was  the  result ;  these  gun-carriages  were  sixteen  or 
seventeen  in  number,  including  some  particular  three  as  to  which  it  was  the  fancy  of 
the  Crown  to  ask  tMs  witness,  and  the  last  that  was  heard  of  them  was  that  they  were 
traced  to  the  London  and  Northwestern  Railway  station,  in  Liverpool,  directed  to 

*  Seepage  28.  t  Seepage  128,  near  the  "bottom.  J  See  page  29. 
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"  Captain  Blakeley,  Camden,  London."  Of  course  it  does  not  require  me  to  argue  that 
there  is  not  in  the  -whole  of  that  which  I  have  read,  -which  I  believe  is  every  syllable 
with  regard  to  the  guns,  anything  like  a  scintilla  of  evidence  that  those  guns  were 
intended  for  the  Alexandra.  They  were  being  made  in  a  manufactory,  I  agree,  at  the 
same  time  as  the  machinery  of  the  Alexandra  was  being  made ;  but  there  is  nothing 
whatever  in  the  evidenee  which  in  any  way  connects  them  with  the  Alexandra,  or 
shows  any  intention  so  to  use  them.  « 

When  that  evidence  was  given,  my  lords,  the  attorney  general's  view  of  it  in  reply 
your  lordships  will  find  very  fair;  there  can  bo  no  objection  to  it  at  all;  it  is  at  page 

Mr.  Baron  BKAinvELi,.  What  is  your  proposition  now  ;  is  it  that  there  was  no  evi- 
dence to  go  to  the  jury  of  a  warlike  equipment  ? 

Sir  Hugh  Cairns.  No,  my  lord;  I  am  not  applying  for  a  new  trial.  The  Crown 
moves  for  a  new  trial.  I  say  that  there  was  na  evidence  in  point  of  fact  which  can  be 
laid  hold  of  on  a  rule  for  a  new  trial  upon  the  ground  of  the  verdict  being  against  evi- 
dence, or  against  the  weight  of  evidence.  There  was  no  evidence  at  all  to  connect 
these  guns  with  the  ship. 

Mr.  Baron  BEA>rwBLL.  Are  we  to  understand  that  the  claimants  could  be  called  as 
witnesses? 

Sir  Hugh  Cairns.  I  do  not  know  that  they  could  not. 

Mr.  Baron  Bramweix.  I  think  they  could. 

Sir  Hugh  Cairns.  I  have  no  reason  to  suppose  that  they  could  not. 

Mr.  Attorney  General.  No  doubt  they  could. 

Mr.  Baron  Bramwell.    I  am  very  glad  to  hear  the  attorney  general  say  so. 

Mr.  Attorney  GtEnerai-.  We  have  always  supposed  so. 

Mr.  Baron  Bramweix.  My  impression  is  so,  undoubtedly.  There  was  an  act  of  Par- 
liament in  the  most  comprehensive  terms,  enabling  parties  to  be  called  as  witnesses. 
There  was  a  doubt  whether  it  excepted  criminal  cases;  there  was  a  doubt  whether  it 
applied  to  informations  in  the  exchequer  for  penalties.  There  was  an  express  statute, 
saying  that  it  should  not  so  apply.  It  does  not  seem  to  me  that  that  express  statute 
aifects  this  case.    I  think  that  the  parties  are  admissible. 

Mr.  Attorney  General.  When  I  said  "no  doubt,"  I  only  meant  to  say  that  we  had  ' 
never  entertained  a  doubt  in  our  own  minds.    I  did  not  at  all  mean  to  say  that  there 
might  not  be  ground  for  one. 

Mr.  Baron  Bramweix.  I  meant  that  I  am  glad  that  it  is  matter  which  we  shall  not 
have  to  discuss  in  this  case.  Of  course,  when  one  is  considering  whether  a  verdict  is 
against  the  weight  of  evidence,  I  cannot  help  thinking  that,  when  the  claimants  might 
have  been  called  to  set  the  matter  right  upon  their  oaths,  a  very  small  quantity  of 
evidence  would  be  sufftcieut  to  justify  the  jury  in  finding  against  them.  However, 
you  are  addressing  yourself  to  the  weight  of  evidence. 

Sir  Hugh  Cairns.  The  case  of  the  Crown  here  is,  that  they  are  mo-ving  for  a  new 
trial  upon  the  ground  that  the  jury  have  found  against  the  evidence  and  against  the 
weight  of  evidence,  and  therefore  it  becomes  material  for  me  to  show  your  lordships 
wha  t,  in  point  of  fact,  that  evidence  was. 

llr.  Baron  Bramwell.  No  doubt ;  I  only  wanted  to  see  whether  at  the  present 
moment  you  were  addressing  yourself  to  this  point,  namely,  that  there  was  no  evidence 
at  all,  or  to  the  other  question,  that  there  was  some. 

Sir  Hugh  Cairns.  I  have  no  object  in  contending  that  there  was  no  evidence  to  go 
to  the  jury.  I  have  the  verdict.  I  am  meeting  a  rule  obtained  upon  the  ground  that 
the  verdict  was  against  evidence. 

Mr.  Baron  Pigott.  I  suppose  that  the  attorney  general  observed  to  the  jury  upon 
the  claimants  not  being  caHed  ? 

Sir  Hugh  Cairns.  Certainly,  my  lord ;  it  was  a  great  part  of  the  address,  as  I  shall 
show  your  lordships  by  and  by  upon  the  other  part  of  the  case. 

Lord  Chieic  Baron.  Do  you  remember  what  was  the  act  which  was  passed  to  settle 
the  doubt  about  the  parties  being  called  as  witnesses? 

Mr.  Kemplay.  The  17th  and  18th  Victoria,  chapter  123 ;  your  lordship  will  find  it 
all  in  the  tenth  volume  of  the  Exchequer  Reports,  in  the  case  of  The  Attorney  General 
vs.  Radloff. 

Mr.  Baron  Bramwell.  The  fifteenth  clause  enacts  that  "the  second  section  of  the 
act  of  the  fourteenth  and  fifteenth  years  of  her  present  Majesty,  chapter  99,  shall  not 
be  deemed  to  apply  to  any  prosecution,  suit,  or  other  proceeding  in  respect  of  any 
offense,  or  for  the  recovery  of  any  penalties  or  forfeitures,  under  any  law  now  in  force 
or  hereafter  to  be  made  relating  to  the  customs  or  inland  revenue." 

Lord  Chief  Baron.  With  respect  to  the  admissibility  of  witnesses,  in  the  case  of 
The  Attorney  General  i>s.  Radloff,  which  was  in  this  court,  there  was  a  difference  of 
opinion.  I  thought  that  the  witnesses  were  not  admissible,  and  lord  Wenslydale,  who 
was  then  one  of  the  barons  of  the  exchequer,  was  of  the  same  opinion.  I  rather  think 
that  my  brother  Martin  and  the  late  Baron  Piatt  were  of  a  different  opinion.  I  find  in 
the  marginal  note  the  following  words  :   "  This  decision  has  became  superfluous,  the 

■'  See  page  120. 
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legjslatuve  Laving  adopted  and  enacted  the  constrnctiou  of  the  Chief  Baron  and 
Baron  PaAe.  See  the  17th  and  18th  of  Victoria,  chapter  122,  section  15."  Then 
at  the  end  of  that  is  put  the  section :  "  The  second  section  of  the  act  of  tlie  14t:h 
and  15th  of  Victoria  shall  not  be  deemed  to  apply  to  any  suit  or  proceeding  in 
respect  of  any  offense,  or  for  the  recovery  of  any  penalties,  under  any  law  relating  to 
the  customs  or  inland  revenue."  This  proceeding  is  under  the  foreign  enlistment  act ; 
this  proceeding  is  instituted  as  if  it  were  a  case  of  inland  revenue.  You  find  at  the 
end  of  the  seventh  section,  which  creates  the  forfeiture,  a  provision  that  every  such 
ship  shall  be  forfeited,  and  that  it  shall  be  lawful  for  the  oificers  of  customs  and  excise 
to  make  the  seizure,  and  in  the  manner  in  which  they  are  empowered  to  seize  for 
breaches  of  revenue.  "And  that  every  such  ship  and  vessel,  with  the  tackle,"  and  so 
on,  "may  be  prosecuted  and  condemned  in  the  like  manner,  and  in  such  courts  as 
ships  or  veBsds  may  be  prosecuted  and  condemned  for  any  breach  of  the  laws  made 
for  the  protection  of  the  revenues  of  customs  and  excise."  Now,  whether  the  impedi- 
ment as  to  calling  witnesses,  which  is  continued  in  respect  of  the  customs  and  excise, 
applies  also  to  a  forfeiture  like  this,  is  not  absolutely  free  from  doubt ;  and  I  do  not 
think  it  at  all  necessary  to  solve  that  doubt  here.  The  learned  attorney  general  at 
the  trial  assumed  that  the  parties  might  be  called,  and  1  did  not  think  it  necessary  to 
say  anything  abovit  that,  one  way  or  the  other. 

Sir  Hugh  Cairns.  No,  my  lord ;  the  question  certainly  was  not  argued,  and  I  do 
not  desire  to  address  any  argument  to  your  lordships  upon  it  now. 

Lord  Chief  Baron.  The  argument  of  the  question  arose  entirely  upon  the  law, 
and  the  attorney  general  had  had  no  opportunity  of  being  heard  upon  it. 

Sir  Hugh  Cairns.  None  at  all,  my  lord. 

Lord  Chief  B^vron.  But  I  certainly  shonld  have  some  difficulty  in  saying  that  the 
proposition,  either  one  way  or  the  other,  is  whoUyfree  from  doubt ;  I  will  not  say  that 
there  is  much  to  be  said  on  both  sides,  though  there  very  often  is ;  but  I  think  that 
there  is  .something  to  be  said  on  both  sides.  On  the  one  side  it  may  be  said  that  this 
proceeding  for  a  forfeiture  and  in  the  manner  of  a  forfeiture  under  the  customs  and 
excise  laws  would  carry  along  with  it  that  if  the  defendants  may  not  be  witnesses 
in  the  one  case  they  shall  not  be  witnesses  in  the  other.  On  the  other  hand  it  may  be 
said  that,  strictly  speaking,  the  thirty-sixth  section  of  the  act  of  18th  and  19th  Victoria, 
chapter  96,  says  that  "  the  second  section  of  the  act  of  the  fourteenth  and  fifteenth 
years  of  her  present  Majesty,  chapter  99,  shall  not  be  deemed  to  apply  to  any  prosecu- 
tion, suit,  or  other  proceecUng  in  respect  of  any  offense,  or  for  the  recovery  of  any 
penalty  or  forfeiture,  under  any  law  now  in  force,  or  hereafter  to  be  made,  relating  to 
the  customs  or  inland  revenue."  This  is  a  proceeding  for  a  forfeiture,  and  although 
the  forfeiture  is  not  under  the  law  of  the  customs  or  excise,  the  proceeding  is  under 
the  law  of  the  customs  and  excise. 

Mr.  Attorney  General.  I  do  not  know,  my  lord,  that  it  is  at  all  important,  but 
perhaps  your  lordship  would  like  to  be  informed  that  the  act  from  which  your  lordship 
has  been  reading  is  repealed  by  a  subsequent  act,  namely,  the  20th  and  21st  of  Victoria, 
chapter  62 ;  and  the  fourteenth  section  of  that  act,  which  stands  in  its  place,  is  in 
rather  different  words :  "  The  several  acts  which  declare  and  make  competent  and 
compellable  a  defendant  to  give  evidence  in  any  suit  or  proceeding  to  which  he  may 
be  a  party  shall  not  be  deemed  to  extend  or  apply  to  defendants  in  any  suit  or  proceed- 
ing instituted  under  any  act  relating  to  the  customs."    That  is  the  language. 

Lord  Chief  Baron.  Then  you  observe  that  the  offense  is  certainly  not  under  the 
excise  laws,  but  the  mode  of  proceeding  is  under  those  laws.  I  do  not  know  whether 
I  make  myself  intelligible.  The  offense  is  quite  apart  from  the  excise  laws,  but  the 
mode  of  proceeding  is  according  to  the  excise  laws. 

The  Queen's  Advocate.  The  party  is  not  a  defendant,  my  lord. 

Sir  Hugh  Cairns.  I  think,  my  lord,  if  it  should  become  necessary,  the  matter  will 
receive  more  consideration.  At  present  it  does  not  occur  to  me  to  submit  any  argu- 
ment upon  it  to  your  lordships. 

Lord  Chief  Baron.  Mr.  Attorney  General,  has  this  act  of  the  20th  and  2l8t  Victo- 
ria repealed  the  other? 

Mr.  Attorney  General.  I  believe  that  it  has,  my  lord ;  but  I  will  not  undertake  to 
say  that  I  have  examined  it  so  as  to  satisfy  myself  upon  that  subject.  I  am  told  so  by 
a  gentleman  attending  from  the  customs. 

[After  a  short  interval.] 

Mr.  Attorney  General.  I  hope  that  your  lordship  will  take  it  that  it  is  not  so  clear 
that  it  repeals  it  at  all.  I  was  certainly  informed  so  by  a  gentleman  whom  I  have 
every  reason  to  trust.  I  see  there  is  a  repealing  section  here,  but  it  is  of  a  former 
repealing  act.* 

*  A  question  arose  in  the  Court  of  Exchequer  in  Hilary  term, )  854,  on  the  admissibility  of  the  defend- 
ant as  a  -witness  on  his  own  behalf  under  14  and  15  Tict.,  c.  99,  sees.  2  and  3.  It  was  the  case  of  Attorney 
G-eneraJ  «s.  Otto  Eadloff,  a  customs  prosecution,  tried  before  the  Lord  Chief  Baron  Pollock,  in  which  the 
defendant,  being  tendered  as  a  witness,  was,  on  objection  taken,  rejected.  A  rule  for  a  new  trial  was 
granted  on  this  point,  and  in  Easter  term  the  case  was  arpied,  when,  the  court  being  equally  divided, 
no  judgment,  and  the  rule  dropped.    (10  Exchequer  Reports,  p.  84.)    The  question  remaining  In  doubt, 
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Sir  Hugh  Caibns.  That  may  bo  an  argument  for  some  other  time.  At  present  I 
desire  to  ask  your  lordships'  attention  to  a  very  simple  matter,  namely,  this  matter 
about  the  guns ;  that  is  all  I  am  dealing  with  at  present. 

Lord  Chief  Babon.  I  should  have  been  very  sorry  if  it  had  been  necessary  for  me 
tfl  lay  down  any  rule  upon  the  point.  It  may  have  been  a  matter  for  argument,  but 
you  took  no  objection,  and  tliere  I  left  it.'  It  appears  to  me  that  the  statute  is  not  re- 
pealed which  you  first  referred  to,  and  that  the  20th  and  21st  of  Victoria  apply  only 
to  customs  and  not  to  excise  at  all.  You,  Mr.  Attorney  General,  and  I  have  something 
to  learn  and  consider  before  the  next  revenue  case  comes  before  us.  It  is  a  matter 
about  which  it  is  certainly  possible  to  say  a  great  deal  on  both  sides.  I  do  not  offer  an 
opinion  one  way  or  the  other.  I  should  be  sorry  now  to  express  an  opinion  without 
hearing  the  matter  argued. 

Sir  Hugh  Cairns.  It  will  be  time  enough  when  the  time  comes  to  argue  that  ques- 
tion. It  would  appear  to  me  certainly  to  be  a  very  singular  thing  if  in  a  case  in  which 
a  misdemeanor  is  created . 

Lord  Chief  Baron.  I  think  it  really  arises  in  this  way — the  forfeiture  here  is  not 
under  the  excise'laws,  but  the  proceeding  to  enforce  the  forfeiture  is  to  be  according 
to  the  proceedings  of  the  excise  laws  in  cases  of  forfeiture. 

Sir  Hugh  Cairns.  This  proceeding  is,  -as  it  were,  carried  into  the  excise  acts,  what- 
ever they  may  say  upon  the  subject.  Iwas  only  going  to  say,  though  I  am  far  from 
■wishing  to  argue  the  question  now,  that  it  would  be  a  very  sui'prising  thing  if  it  should 
turn  out  that  in  a  case  where  a  misdemeanor  is  created,  and  where  the  proceeding  for 
forfeiture,  being  a  proceeding  in  rem,  would  be  conclusive  against  all  the  world  as  to 
the  facts  which  are  necessary  to  found  the  proceeding  in  rem — that  although  in  a  case  of 
mere  misdemeanor  no  one  would  contend  that  the  defendant  would  be  examinable,  yet 
that  he  would  be  examinable  or  compellable  to  be  examined  in  a  case  erf  a  j)roceeding 
in  rem. 

Mr.  Baron  BSamwell.  This  is  to  be  observed,  that  he  is  a  volunteer  to  a  certain 
extent  here,  whereas  if  indicted  for  a  misdemeanor,  he  would  not  be ;  he  need  not  come 
and  make  the  claim. 

Sir  Hugh  Cairns.  Very  true. 

Lord  Chief  Baeon.  There  may  be  a  seizure  of  property  to  the  amount  of  £10,000 
or  £20,000. 

Mr.  Baron  Bramwbll.  Undoubtedly,  if  he  is  indicted  he  cannot  escape  the  conse- 
quence.   I  own  I  think  that  this  is  a  matter  of  very  considerable  importance. 

Sir  Hugh  Cairns.  Your  lordship's  observation  must  be  taken  in  connection  with 
this,  though  it  is  quite  true  he  is  a  volunteer,  yet  if  the  argument  be  correct  that  he  is 
examinable,  then  the  Crown  could  examine  him  whether  he  volunteered  or  not,  and 
compel  him  to  attend  though  his  name  was  in  the  information. 

Mr.  Baron  Bramweix.  That  would  foUow.  I  own  I  think  this  is  a  matter  of  con- 
siderable consequence,  because  if  there  is  any  reasonable  evidence  to  go  to  the  jury, 
and  the  defendants  by  being  called  could  clear  it  up  and  say,  "  This  vessel  was  not  for 
the  Confederate  States  at  all,  or  if  it  was,  it  was  not  to  be  armed  or  equipped  for  war- 
like purposes,"  that  would  make  a  short  end  of  it.  They  not  choosing  to  do  so,  the 
jury  would  be  warranted  in  finding  against  them  upon  comparatively  slender  evidence. 
To  my  mind,  it  would  have  been  much  better  to  have  done  so,  instead  of  defending 
themselves  in  the  way  they  did,  which  was  more  like  defending  themselves  against  a 
case,  the  circumstances  of  which  they  were  unwilling  to  aver  to.  AVhy  should  a  British 
merchant  come  and  defend  himself  in  this  way  if  he  was  not  doing  anything  contrary 
to  the  law  ?  Why  should  he  not  have  come  into  cburt  and  stated  what  the  actual  facts 
were  ?  That  would  have  been  the  manly  thing  to  do ;  and  he  not  doing  so,  I  think  the 
jury  would  be  warranted  in  finding  against  him  on  very  little  evidence. 

Sir  Hugh  Cairns.  Those  observations,  made  before!  had  approached  the  consider- 
ation of  the  evidence  upon  the  case  as  to  intent,  are  very  difficult  for  me  to  meet. 

Mr.  Baron  Bkamwbll.  Not  at  all ;  because  it  may  well  be  that  when  you  come  to 
look  at  the  evidence  you  may  find  that  there  is  none,  or  none  such  as  to  call  upon  the 
person  to  give  an  answer.  , 

Sir  Hugh  Cairns.  That  is  our  case. 

Mr.  Baron  Bramweli,.  I  do  not  prejudge  the  ease  against  you ;  I  only  say  if  there 
was  evidence,  that  would  have  been  the  becoming  way,  in  my  judgment,  to  have  met 
it. 

Sir  Hugh  Cairns.  I  have  not  yet  approached  the  evidence  or  completed  my  state- 
ment upon  it,  or  submitted  what  I  have  to  submit,  or  stated  the  reason  why,  supposing 
those  defendants  were  ever  so  examinable,  in  my  judgment  there  was  no  case  to  call 

it  was  eaggested  by  the  court  that  the  point  should  be  settled  by  legislative  enactment,  and  in  accord- 
ance with  that  suggestion  the  thirty-sixth  section  of  the  18  and  10  Vic,  c.  96,  was  introduced.  The  act 
of  14  and  15  Tict.,  c.  99,  did  not  extend  to  Scotland ;  and  a  similar  question  having  arisen  there  tinder 
the  15  and  16  Vict.,  c.  37,  sec.  1,  a  corresponding  amendment  of  the  customs  law  was  made  by  SOand^l 
Vict.,  c.  62,  sec.  14,  applicable  to  the  several  acts  in  force  relating  to  the  law  of  evidence,  hy  which  the 
defendant  was  in  more  express  terms  excluded  from  giving  evidence  in  any  customs  suite  or  proceeomg 
in  which  he  might  be  a  i)arty.    Both  the  amending  sections  remaiu  unrepealed. 
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upon  them  to  be  examined.    Upon  the  first  part  of  the  case  with  which  alone  I  am  now 
dealing,  the  case  as  to  the  guns,  I  wish  your  lordships  to  indulge  me  by  allowing  me  to 
show  what  the  conclusion  was  that  was  drawn  by  the  attorney  general  himself  as  to 
the  evidence  upon  the  subject  of  the  guns,  which  alone  is  the  evidence  which  up  to 
this  point  has  been  brought  before  your  lordships  upon  the  subject.    The  attorney  gen- 
eral, at  page  215,*  said  this :  "Then  my  learned  friend  came  to  the  matter  of  the  guns. 
You  would  understand  from  the  question  put  to  the  witness  from  the  workshop  of 
Messrs.  Fawcett  and  Company,  that  it  was  supposed,  at  least,  that  some  connection 
would  be  traced  between  the  Alexandra  and  certain  guns.    Now,  I  am  bound  to  admit 
that,  strictly  speaking,  we  failed  in  tracing  that  connection."    I  will  read  something 
more  that  followed,  but  at  this  point  I  ask  your  lordships.  Could  it  be  pretended  for  a 
moment,  after  that  statement  by  the  attorney  general,  or  after  a  state  of  things  which 
warranted  that  statement  by  the  attorney  general,  that  there  was  any  necessity  what- 
ever for  those  against  whom  this  accusation  is  brought  oflfering  themselves  to'be  ex- 
amined on  the  subject?    There  is  the  confession  of  the  attorney  general  himself  that 
they  had  failed  to  trace  the  connection,  and  he  coupled  that  with  an  observation  which 
I  will  give  the  Crown  the  benefit  of.    I  will  shorten  what  he  says,  though  it  runs 
through  several  pages.    He  says :  "Although  I  am  bound  to  admit  that  we  have  failed  in 
proving  the  connection  between  the  guns  and  the  Alexandi'a,  I  have  to  set  against  that 
what  I  am  now  going  to  put  to  the  jury."    The  attorney  general  proceeded  to  say :  "  It  ap- 
peared in  evidence  that  there  had  been  certain  drawings  of  either  those  guns  or  gun- 
carriages,  and  the  Crown  were  of  opinion  that  if  those  drawings  were  produced  some- 
thing might  appear  upon  the  face  of  them"  (there  is  no  evidence  that  anything  would 
appear  upon  the  face  of  them)  "  which  would  be  material  to  the  case."    And  then  the 
attorney  general  said,  being  in  ignorance  of  what  had  passed  at  the  trial  in  his  absence, 
that  notice  had  been  given  to  produce  those,  and  Fawcett,  Preston  and  Company  had 
not  produced  them  in  answer  to  the  notice.    The  attorney  general  was  ignorant  for 
the  moment  that,  in  the  course  of  the  examination,  while  he  was  out  of  court,  Fawcett, 
Preston  and  Company  had  been  called  upon  by  notice  to  produce  those  drawings,  and 
it  was  urged  by  council  that  no  proper  notice  had  been  given  to  produce  them,  and 
it  was  so  ruled  that  no  proper  notice  had  been  given  ;  and  accordingly  when,  during- 
this  reply  of  the  attorney  general,  I  took  leave  to  interrupt  him  and  inform  him  of  that, 
the  result  was  this — at  page  218 1  he  continued  his  address  to  the  jury  in  these  words ; 
"1  must  take  it  that  we  have  not  put  ourselves  in  the  position  to  insist  on  the  produc- 
tion of  this,  and  indeed  if  we  had  done  so  they  still  might  have  withheld  it;  and 
inasmuch  as  the  witness  had  no  recollection  on  the  subject,  we  could  not  give  any  second- 
ary evidence  as  it  is  called.    You  have  it  that  no  strict  proper  notice  was  given,  and 
under  the  circumstance  the  drawings  were  not  produced."    The  attorney  general  in 
effect  said  this :  I  admit  that  we  have  failed  utterly  in  proving  any  connection  be- 
tween the  guns  and  the  Alexandra,  but  I  wish  you  to  consider,  he  said  at  first,  that 
there  was  a  document  that  might  have  been  produced,  but  was  not.    The  attorney 
general  finally,  very  fairly,  as  everything  he  said  and  did  upon  the  trial  was  fair,  said, 
"I  am  bound  to  admit  here  that  we  had  no  right  to  call  for  the  production  of  that 
■document."    And  there  it  ended.    That  was  a  complete  abandonment  of  everything 
upon  the  question  of  the  guns,  as  if  the  attorney  general  had  struck  the  count  upon 
that  subject  out  of  the  information.    Therefore,  my  lords,  I  desire  to  take  that  matter 
by  way  of  addition  to  the  observations  which  I  have  to  make  upon  the  condition  of  the 
ship  in  other  respects.    I  think  I  shall  have  your  lordships'  judgment  that  we  may 
strike  out  of  the  case  altogether  all  considerations  on  the  subject  of  those  guns ;  the 
matter  will  then  rest  upon  the  structure  of  the  ship  (which  I  have  already  addressed 
your  lordships  upon,)  and  the  other  matters,  the  machinery,  the  inasts,  and  the  ham- 
mock nettings.    I  have  submitted  all  the  observations  which  I  had  to  make  upon  them. 

That  ends  (and  I  regret  it  has  not  been  in  my  power  to  do  it  more  shortly)  all  that 
I  have  to  say  upon  the  branch  of  the  case  which  relates  to  the  condition  of  the  ship 
and  to  the  words  of  the  statute,  "equipping,  fitting  out,  furnishing,  and  arminn-."  I 
have  now  to  deal  with  a  branch  of  the  case  altogether  separate,  but  which  opens  up, 
perhaps  more  than  the  first  part  of  the  case  did,  the  question  of  the  evidence  relied 
upon  by  the  Crown ;  I  mean  the  part  of  the  case  as  to  the  intent,  the  act  of  Parliament 
requiring,  in  order  to  constitute  the  offense,  not  only  that  there  should  be  an  equippino-. 
fitting  out,  furnishing,  and  arming,  but  that  that  should  be  done  with  the  inteni  that 
the  ship  should  be  employed  by  one  belligerent  power  to  cruise  and  commit  hostilities 
against  the  other. 

In  coming  to  that  part  of  the  argument,  your  lordships  will  at  once,  I  think  see  that 
the  question  of  intent  is  immaterial,  if  my  view  upon  the  first  part  of  the  case  is  correct 
If  the  view  which  I  present  to  your  lordships  upon  the  first  part  of  the  case  is  correct 
namely,  that  there  must  be  an  equipment  or  an  attempted  equipment  of  a  warlike 
character  in  fact,  and  that  there  was  none  such  in  this  case,  then  the  secondary  ques- 
tion, namely,  the  use  that  was  to  be  made  of  the  ship  as  between  one  belligerent  and 
another,  would  of  course  becom*  utterly  immaterial;  it  is  only  on  the  supposition  that 

*  See  page  120.  t  Seo  page  121,  near  the  bottom . 
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the  ship  was  in  a  condition  to  comply  with  the  earlier  part  of  the  clause  that  we  have 
to  approach  and  consider  this  second  question.  Now,  with  regard,  my  lords,  to  the 
species  of  intent  which  is  to  he  proved  in  a  case  of  this  description,  we  have  a  state- 
ment in  one  of  the  American  authorities,  which  I  am  very  willing  to  refer  to,  and  very 
willing  to  be  governed  by ;  I  mean  in  the  case  which  I  have  already  mentioned  upon 
another  point,  Quincy's  case,  reported  in  the  Appendix  to  this  book,  and  the  page  I  am 
now  referring  to  is  page  79.*  Your  lordships  will  find  toward  the  top  of  page  79  the 
instruction  which  the  court  thought  should,  in  Quincy's  case,  be  given  to  the  jury  upon  the 
question  of  intent :  "We  think  these  instructions  ought  to  be  given:  The  offense  con- 
sists principally  in  the  intention  with  which  the  preparations  were  made.  These  prep- 
arations, according  to  the  very  terms  of  the  act,  must  be  made  within  the  limits  of  the 
United  States,  and  it  is  equally  necessary  that  the  intention  with  respect  to  the  employ- 
ment of  the  vessel  should  be  formed  before  she  leaves  the  United  States.  And  this 
must  be  a  fixed  intention,  not  conditional  or  contingent,  depending  on  some  future 
arrangements.  This  intention  is  a  question  belonging  exclusively  to  the  jury  to  decide. 
It  is  the  material  point  on  which  the  legality  or  criminality  of  the  act  must  turn,  and 
decides  whether  the  adventure  is  of  a  commercial  or  warlike  character."  Now,  the 
instructions  were  the  second  and  third  occurring  immediately  before  that  at  the  bottom 
of  page  78,  and  they  were  the  instructions  asked  on  the  part  of  the  defendants :  "  That 
if  the  jury  believe  that  when  the  Bolivar  was  fitted  and  equipped  at  Baltimore,  the 
owner  and  equipper  intended  to  go  to  the  West  Indies  in  search  of  funds,  with  which 
to  arm  and  equip  the  said  vessel,  and  had  no  present  intention  of  using  or  employing  the 
said  vessel  as  a  privateer,  but  intended,  when  he  equipped  her,  to  go  to  the  West  Indies 
to  endeavor  to  raise  funds  to  prepare  her  for  a  crniso,  then  the  defendant  is  not  guilty. 
Or  if  the  jurybeUeve  that  when  the  Bolivar  was  equipped  at  Baltimore,  and  when  she  left 
the  United  States,  the  equipper  had  no  fixed  intention  to  employ  her  as  a  privateer,  but  had 
a  wish  so  to  employ  her,  the  fulfillment  of  which  wish  depended  on  his  ability  to  obtain 
funds  in  the  West  Indies  for  the  purpose  of  arming  and  preparing  her  for  the  war,  then  the 
defendant  is  not  guilty."  The  court  thought  that  those  instructions  should  be  given 
with  that  comment  upon  them  which  I  have  read  to  your  lordships. 

My  lords,  in  addition  to  that,  I  will  show  your  lordships  the  view  that  was  taken  at 
the  trial  by  the  learned  attorney  general  as  to  the  character  of  the  intent  that  was 
necessary  in  this  case.  Your  lordships  will  find  that  at  the  close  of  his  reply  at  page  226,+ 
about  sixteen  lines  from  the  top  of  the  page,  the  attorney  general  says  to  the  jury:  "I 
ask  you  to  give  your  conclusion  in  this  case  on  the  evidence,  and  I  will  state, at  once 
what  I  intended  to  have  stated  a  little  earlier,  that  so  far  I  agree  with  my  learned 
friend  that  the  intent  must  be  an  intent  of  one  or  more  having  at  the  time,  the  means 
and  opportunity  of  forwarding  or  farthering  such  intent  by  acts.  I  agree  that  any- 
thing else,  called  an  intent,  or  that  which  would  be  called  an  intent  in  the  mind  of  any 
person  not  of  this  description,  must  be  treated  properly  as  a  mere  wish,  imagination, 
or  desire.  By  '  intent,'  undoubtedly  the  act  means  practical  intent."  My  lord,  that 
was  more  especially  with  regard  to  a  question  which  arose  in  the  course  of  the  trial,  as 
to  whether  the  intent,  even  if  proved  to  have  been  in  the  mind  of  any  person,  such  as 
a  workman  or  an  agent,  who  had  not  himself  the  power  of  control  over  the  ship,  who  had 
not  the  means  of  ordering  her  course  or  her  employment  himself,  whether  an  intent  of  that 
kind  would  be  sufficient,  and,  so  far  as  I  understand  the  words  which  I  have  read,  we 
were  agreed  ultimately  that  the  intent  of  a  person  of  that  kind  would  not  be  enough ; 
it  must  be  an  intent  entertained  by  some  one  who  has  the  power  to  give  effect  to  the 
intent,  being  a  person  having  the  ordering  and  control  of  the  vessel.  Well,  my  lord, 
that,  I  think,  leads  one  to  observe  that  it  is  of  course  almost  upon  the  surface  of  a  case 
of  this  kind  that  we  should  have  a  right  to  require  the  Crown,  in  alleging  an  intent  of 
'  this  sort,  to  state  who  it  is  who  is  said  to  have  entertained,  and  to  have  harbored  the 
intent.  A  great  number  of  persons'  names  were  mentioned,  both  in  the  information 
and  in  the  course  of  the  trial.  There  was  the  name  of  Mr.  Miller,  the  ship-buUder ;  there 
were  the  names  of  the  firm  of  Fawcett,  Preston  and  Company ;  there  were  the  names 
of  another  firm  which  your  lordships  have  heard  of,  Fraser,  Trenholm  and  Company ; 
and  there  were  the  names  of  certain  other  persons  who  did  not  belong  to  either  of  those 
firms,  and  we  certainly  did  complain  at  the  trial  of  the  course  which  was  taken  by  the 
Crown  in  this  matter.  We  complained  that  the  Crown  in  opening  their  case  did  not 
at  all,  to  use  a  Scotch  phrase,  condescend  upon  any  one  or  more  of  all  those  persons  as 
the  one  who  entertained,  or  the  more  than  one  who  entertained  this  intent.  The  Crown 
simply  said,  we  will  show  you  a  great  deal  of  evidence  of  something  done  by  one  per- 
son, and  a  great  deal  of  evidence  of  something  done  by  another  person,  and  it  will  be 
quite  clear  to  you  that  some  one  intended  to  do  that  which  we  allege,  and  you  may  pick 
and  choose  and  decide  for  yourselves  among  whom  the  intent  existed. 

It  is  on  this  part  of  the  case  that  I  desire  to  state  to  your  lordships  the  grounds  upon 
which  we  contend  that  this  was  a  case  in  which  it  was  in  no  way  incumbent  upon  the 
claimants  for  whom  I  appear,  even  if  they  were  examinable  as  witnesses,  to  tender 

*  See  United  States  v.  John  D.  Quincy,  S  Peters,  pp.  445,  469.    Ed.  1832. 
t  See  page  136,  line  9. 
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themselves  for  examination.  My  lords,  if  I  were  m  oving  here  for  a  new  trial ;  if  I  were  the 
party  moving,  and  not  the  Crown  ;  if  I — having  had  a  verdict  passed  against  me,  hold- 
ing that  the  facts  alleged  against  me  in  the  information  were  proved — were  moving 
for  a  new  trial,  and  came  hefore  yonr  lordships  with  a  critical  examination  of  the  evi- 
dence that  was  given  in  the  case,  and  said,  This  witness  does  not  prove  the  case  to 
demonstration,  and  that  witness  adds  very  little  to  what  the  first  has  said,  and  if, 
carefully  weighing  the  words  of  the  witnesses  for  the  Crown,  I  said,  now  upon  that 
evidence  I  call  upon  your  lordships  to  say  that  the  case  was  not  proved,  and  that  the 
jury  ought  to  have  returned  a  verdict  against  the  claimants,  I  then  could  understand 
the  court  saying  to  me,  Are  you  in  a  position  to  maintain  an  argument  of  that  kind; 
would  not  it  have  heen  better  for  you,  if  there  were  any  doubt  about  it,  if  the  matter 
could  have  admitted  of  any  doubt  or  argument,  to  have  at  once  removed  that  doubt  by 
putting  the  claimants  into  the  box,  and  having  them  examined,  and  so  removing  the 
doubt?  That  wonld  be  an  observation,  the  weight  of  which  would  naturally  be  felt ; 
but  when  I  am  coming  here  to  show  cause  against  a  rule  obtained  by  the  Crown,  when 
I  have  received  the  verdict  of  the  jury  in  my  favor,  when  the  Crown  challenge  that 
verdict,  and  say  it  is  against  the  evidence,  or  against  the  weight  of  evidence,  the  Crown 
having  had  the  opportunity  of  laying  before  the  jury  the  whole  of  their  views  as  to  the 
claimants  not  having  been  examined  as  evidence  in  the  case,  then  the  case  becomes 
altogether  altered.  The  question  then  is.  Are  the  Crown  able  to  satisfy  your  lordships 
upon  this  evidence  that  it  was  impossible  for  the  jury  to  have  come  to  a  proper  con- 
clusion in  returning  a  verdict  for  the  claimants,  and  that  the  jury  ought  to  have  come 
to  a  different  conclusion?  The  jury  having  given  a  verdict  as  they  did,  knowing  that 
the  defendants  were  not  examined,  and  having  heard  every  observation  that  could  be 
made  upon  that  circumstance  of  their  not  being  examined,  is  it  to  be  said  on  the  part  of 
the  Crown  that  the  verdict  is  against  evidence,  and  ought  to  be  set  aside  by  your  lord- 
ships upon  that  ground?  At  the  trial  I  maintained,  and  I  take  leave  to  say  to  your 
lordships,  that  where  the  Crown  proceeds  for  a  forfeiture,  or  in  the  case  of  a  misde- 
meanor, no  matter  whether  the  defendants  can  be  examined  or  not,  it  is  the  duty  of 
the  Crown  to  prove  the  case  which  it  alleges.  I  do  not  say  to  prove  it  to  demonstration 
m  the  way  that  a  proposition  of  mathematics  is  proved,  but  in  a  way  to  commend  itself 
to  the  mind  of  any  reasonable  man,  and  that  it  is  not  open  to  the  Crown,  in  properly 
conducting  a  trial  of  the  sort,  to  say,  We  will  launch  our  case ;  we  will  show  you  that 
which  is  merely  a  scintilla  of  evidence  to  go  to  the  jury ;  it  is  nothing  like  sufficient. 
We  agree  it  is  not  anything  like  sufficient  proof,  but  if  you  find  that  the  defendants  do 
not  eome.forward  and  clear  themselves  of  the  charge  we  make  against  them,  we  call 
upon  you  to  find  a  verdict  for  the  Crown.  I  hope  the  day  will  never  come  when  that 
course  will  receive  sanction  from  any  one  sitting  in  your  lordships'  place  of  judgment, 
as  I  am  satisfied  that  it  would  never  receive  sanction  from  any  jury  before  whom  such 
a  case  might  be  tried. 

Now,  in  showing  cause  against  a  rule  which  asserts  that  the  verdict  is  against  the 
weight  of  evidence,  I  must  state  this  to  your  lordships.  We,  at  the  trial,  not  only  main- 
tained that  the  evidence,  as  it  was  given,  did  not  prove  or  approach  to  proof  of  the 
case  of  the  Crown,  hut  ,we  challenged  the  credit  and  credibility  of  the  witnesses  exam- 
ined upon  the  trial.  Of  course  we  may  have  done  that  without  sufficient  ground,  or 
with  sufficient  ground.  I  say,  and  submit  with  confidence,  that  we  did  it  upon  ground 
that  was  amply  sufficient.  Tlie  witnesses  examined  upon  the  trial,  upon  this  part  of 
the  case,  are  eight  in  number — five  of  them  were  workmen  who  were  discharged  from 
the  works  of  Messrs.  Miller  or  Messrs.  Fawcett,  Preston  and  Company.  Of  course  that 
would  not  be  conclusive  against  them.  Two  more  of  the  eight  were,  beyond  all  dispute 
or  controversy,  spies  and  informers,  and  they  were  something  more  than  spies  and 
informers;  they  were  persons  who,  in  order  to  obtain  their  information,  had  affected  to 
act  as  if  they  were  assistants  of,  and  sympathizers  with,  those  from  whom  they  were 
seeking  their  information.  The  eighth  remaining  witness  was  one  described  by  my 
learned  Mend,  the  attorney  general,  here,  as  a  very  straightforward  witness,  whose 
evidence  was  not  in  any  way  shaken.  He  was  a  person  whose  evidence  I  will  give  your 
lordships  in  detail,  and  as  to  whom,  I  venture  to  say,  we  were  entirely  correct  in  imput- 
ing to  him  what  we  did :  that  his  evidence  was  evidence  which,  upon  the  point  upon 
which  it  was  material,  was  utterly  incredible. 

Now,  before  I  go  into  a  reference  to  the  evidence  of  those  eight  witnesses,  I  may  state 
that  there  were  some  matters  in  the  case  which  were  beyond  all  dispute.  In  the  first 
place,  as  regards  the  place  where  this  ship,  the  Alexandra,  was  lying ;  as  regards  the 
work  that  was  being  done  upon  her,  and  as  regards  the  work  in  preparation  for  her, 
the  engines,  and  the  adjuncts  of  the  engines,  in  the  works  of  Messrs.  Fawcett,  Preston 
and  Company,  there  was  this  remarkable  fact :  the  whole  thing  was  perfectly  open. 
The  witnesses  who  had  the  charge  of  the  yard  where  she  was  building  said  there  was 
no  particular  pass  required  for  any  one  to  come  in ;  any  one  was  at  liberty  to  come  in 
who  wished  to  see  anything  in  the  yard ;  there  was  no  concealment  practiced ;  the  mat- 
ter was  open  to  the  light  of  day.  So  also  with  regard  to  the  works  of  Messrs.  Fawcett, 
Preston  and  Company,  we  have  it  upon  the  evidence  that  persons  wishing  to  see  the 
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yrorks  were  allowed  to  come  in,  and  a  great  number  of  people  were  in  the  habit  of  com- 
ing in,  and  looking  ahout  and  seeing  everything  that  was  going  on.  Of  course  the 
matter  was  still  stronger  when  the  ship  was  taken  out  of  the  yard  of  Messrs.  Miller, 
and  removed  to  Toxteth  dock,  one  of  the  principal  docks  in  Liverpool,  where  the  work 
was  continued  npon  her  till  she  was  ultimately  seized;  the  whole  thing  was  done  in  a 
public  dock.  And  this  fact  is  the  more  important  when  it  is  observed,  as  was  perfectly 
clear  npon  the  trial,  that  while  this  was  being  done,  it  was  well  known,  publicly  known, 
that  exertions  were  being  made  to  quarrel  with  the  construction  and  preparation  of 
ships,  wherever  those  concerned  for  the  United  States  government  thought  they  could 
do  it ;  that  proceedings  had  been  taken  or  threatened  with  regard  to  the  other  ships  I 
have  mentioned.  And  therefore  it  was  perfectly  notorious  in  the  neighborhood  where 
the  ship  was  building,  that  any  breach  of  the  law  would  be  made  the  subject  of  pro- 
ceedings if  it  could  properly  and  safely  be  done. 

The  persons  as  to  whom  I  must  ask  your  lordships  to  consider  the  evidence  for  the 
purpose  of  seeing  who  it  is  among  them  all  that  could  be  said  to  have  harbored  the 
illegal  intent  which  is  relied  upon  in  this  part  of  the  case,  are  the  following:  There 
was,  iirst,  Mr.  Miller,  who  was  the  builder  and  the  owner  of  the  dockyard ;  in  the  sec- 
ond place,  I  put  the  firm  of  Messrs.  Fawcett,  Preston  and  Company,  which  consisted 
of  a  number  of  members,  and  I  will  take  them  separately;  in  the  third  place  there 
were  a  body  of  names  whom  I  will  take  together,  the  iirm  of  Messrs.  Fraser,  Trenholm 
and  Company,  and  three  gentlemen  who  were  proved  to  be  in  communication  with  that 
jfirm,  namely,  Captain  Bulloch,  Mr.  Tessier,  and  Mr.  Hamilton. 

Now,  my  lords,  there  is  a  consideiable  part  of  the  evidence  which  I  can  entirely 
relieve  your  lordships  of,  begause  upon  that  there  will  be  no  controversy  between  my 
learned  friends  and  myself.  I  agree  that  the  evidence  in  this  case  showed  that  the 
firm  of  Fraser,  Trenholm  and  Company* were  persons  who  had  communications  with 
and  transacted  business  for  that  government  which  is  called  the  Confederate  States  of 
America.  The  business  they^were  proved  to  have  transacted  for  the  Confederate  States 
of  America  was  the  business  of  bankers ;  they  made  disbursements  upon  their  order, 
and  the  other  three  persons,  whose  names  I  have  mentioned.  Captain  Bulloch,  Mr.  Tes- 
sier, and  Mr.  Hamilton,  were  proved  to  have  had  intercourse  and  communication  from 
time  to  time  with  Messrs.  Fraser,  Trenholm  and  Company,  chiefly  upon  those  financial 
affairs  of  the  Confederate  States.  Therefore^  I  do  not  propose  to  read  any  of" the  evi- 
dence as  if  there  were  a  controversy  upon  that  point ;  my  proposition  would  be  that 
that  is  entirely  immaterial  to  the  case  that  I  have  to  present  with  regard  to  the  vessel 
and  those  concerned  with  her.  I  deny  that  there  was  any  kind  of  connection 
proved  between  Fraser,  Trenholm  and  Company  ahd  the  Alexandra,  and  that  is  the 
point  to  which  we  have  to  direct  our  attention. 

My  lord,  I  will  take  first,  with  your  lordship's  permission,  the  five  workmen,  whom 
I  will  call  the  discharged  workmen  from  the  works  of  Miller  or  of  Fraser,  Trenholm, 
and  Company ;  and  when  I  use  the  phrase  "  discharged  workmen,"  I  will  state  what  I 
mean  by  tlie  phrase.  Some  of  them  were  discharged  because  they  were  said  to  have 
been  drunk,  although  of  course  they  contended  it  was  entirely  a  mistake ;  others  were 
discharged  because  they  struck. for  higher  wages ;  but  the  fact  was,  that  they  had  been 
in  the  works  and  had  left  the  works  on  those  grounds ;  they  were  what  we  call  discharged 
workmen.  Acton  was  the  first  of  those,  and  yoirr  lordships  will  find  the  part  of  his 
evidence  that  I  refer  to  at  page  21.*  He  says,  just  at  the  bottom  of  that  page,  that  he 
had  been  employed  by  Miller  and  Sons.  "How  were  you  employed  by  them? — ^As  a 
watchmen,  night  and  day.  When  was  that?  When  did  you  begin  to  be  employed  as 
night  and  day  watchman  ? — Fifteen  months  a,m) ;  rather  better ;  somewhere  about  that. 
When  did  you  cease  to  be  employed  by  them  ? — ^About  six  or  eight  weeks  ago.  When 
you  were  in  Messrs.  Miller's  service,  do  you  recollect  the  Alexandra  being  constructed? 
Yes.  Built  in  their  yard  ? — Yes."  Then  a  question  arose  about  the  line  of  examination, 
which  occupied  a  considerable  time ;  and  we  pass  on  from  page  22  to  the  resumption 
of  the  examination  at  page  32.  At  page  32,t  rather  more  than  half  way  down  the  page,  he 
is  asked,  "Do  you  know  the  firm  of  Fawcett,  Preston  and  Company  ? — Yes.  Do  you  know 
any  of  the  men  whom  they  employ  by  sight  ? — No.  Do  you  know  a  person  of  the  name  of 
Hamilton,  a  Mr.  Hamilton  ? — I  have  seen  him.  Have  you  ever  seen  him  in  Messrs.  Miller's 
yard  ? — I  have.  Have  you  ever  seen  him  there  during  the  course  of  the  building  of  the  ves- 
sel Alexandra  ? — Yes.  Have  you  seen  him  there  more  than  once  ?— Yes.  Frequently  ? — 
Yes.  You  say,  frequently  ? — Yes.  Can  you  tell  at  all  how  often  ? — Yes ;  once  a  week,  or 
twice  a  week.  Did  he  take  any  notice  of  the  Alexandra  (I  do  not  ask  you  what)  when  he 
came  into  the  yard  ? — Yes,  a  little.  Did  anybody  come  with  him  ? — Yes.  On  those  occa- 
sions?— Yes.  Do  you  know  the  name  of  that  gentleman? — Bulloch,  Ibelieve.  Didthey 
ever  look  at  the  Alexandra  together  ? — Yes.  More  than  once  ? — Yes.  Besides  looking  at 
her,  did  they  do  anything  with  respect  to  her? — No.  I  do  not  ask  you  what;  did  they 
give  any  orders  respecting  her  ? — Not  that  I  am  aware  of.  Lord  Chief  Bakon.  They  did 
nothing  but  look  at  her ;  they  gave  no  orders  ? — No.  The  Quebn's  Advooatb.  Did  you 
ever  hear  Mr.  Hamilton  speak  to  Mr.  Miller  upon  the  subject  of  the  Alexandra  ? — I  do  not 

*  See  page  12.  t  See  page  18. 
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* 
ask  ■what  he  said,  hiit  did  you  ever  hear  him  ? — ^Tes.  Did  yon  hear  him  do  that  morethau 
once  ? — Yes,  ouce  at  least.  Did  you  ever  hear  this  person  of  the  name  of  Bulloch,  that 
you  have  mentioned,  speak  to  Mr.  Miller  ? — Yes.  Upon  the  subject  of  the  Alexandra? — 
Yes.  Do  you  know  a  Mr.  Mann?— Yes,  I  do.  What  firm  does  he  belong  to? — Messrs. 
Fa-wcett,  Preston  and  Company.  Have  yon  ever  seen  him  on  board  the  Alexandra? — 
I  have.  When  ? — At  different  times.  While  she  -svas  in  course  of  construction  ? — Yes. 
Have  you  ever  heard  him  give  any  orders  respecting  her?— No.  Did  you  say  you  had 
seen  him  more  than  once? — Yes.  How  often  do  you  think  you  have  seen  Mr.  Miller  on 
board  the  Alexandra? — It  might  be  three  or  four  times.  That  was  while  she  was  in 
course  of  building  in  the  yard  ? — Yes.  When  he  came  did  he  stay  a  short  or  a  long  time 
when  he  was  on  board?— Perhaps  he  would  be  an  hour  or  half  an  hour.  On  board  the 
Alexandra? — To  and  fro.  Did  you  ever  see  him  go  on  board  any  other  ship  when  he 
was  there? — I  do  not  recollect  it.  As  to  Mr.  Bulloch  and  Mr.  Hamilton,  when  they  came 
to  the  yard,  how  did  they  get  in?^Through  the  yard  gate.  Who  let  them  in  ? — Myself, 
for  one.  Lord  Chief  Baron.  You  mean  they  got  in  exactly  like  other  peoi^le  ? — Yes, 
just  so.  Queen's  Advocate.  Did  they  have  an  order,  or  did  they  come  in  like  anybody 
else  ? — They  had  an  order  from  one  of  us.  Was  that  the  order  usually  given  to  every- 
body, or  was  it  a  particular  order? — No.  What  was  it? — Generally  an  order  for  them 
to  go  through,  that  is  all.— Was  it  the  usual  or  a  particular  order?— Not  a  particular 
order.  Lord  Chief  Baron.  Had  the  order  anything  to  do  with  the  Alexandra? — 
Not  that  I  am  aware  of.  Was  it  merely  to  let  them  into  the  yard? — To  come  into  the 
yard.  The  Queen's  Advocate.  When  Mr.  Mann  came,  did  you  see  him  go  on  hoard 
the  Alexandra  in  company  with  Mr.  Bulloch  or  Mr.  Hamilton  at  anytime? — No." 

In  his  cross-examination  he  is  asked,  "Let  us  understand  what  you  were  exactly; 
yon  were  a  watchman,  were  not  you? — I  was.  Yoii  had  nothing  on  earth  to  do  with 
building  ships? — No.  I  believe  your  duty  was'  to  stand  at  the  gate? — Yes.  And  you 
continued  that  duty  until  you  were  discharged  ? — Yes.  When  did  Mr.  Miller  discharge 
you  ? — I  do  not  know.  You  have  not  the  least  notion  when  that  was  ? — No.  Tliat  you 
swear? — Yes.  You  are  sure  you  were  discharged? — Yes.  You  tell  these  gentlemen 
that  you  have  not  the  least  notion  when  ? — No.  When,  not  why,  is  my  question  ? — On 
the  Thursday  perhaps  it  might  be.  Last  Thursday,  was  it  t — No.  When  was  it  that 
you  ■were  discharged  from  Messrs.  Miller's? — I  do  not  know.  When  was  it  done? — 
When  I  was  leaving  the  ofSce.  How  long  ago  ? — That  makes  all  the  difference ;  perhaps 
six  weeks.  After  you  left  them,  what  did  you  do  ? — Nothing  at  all.  And  you  have 
been  doing  nothing  ever  since  ? — ^Yes,  I  have  done  something.  What  have  you  been 
doing  since? — Driving  a  car."        .* 

Then  I  pass  over  the  part  of  the  examination  which  relates  to  his  communication 
with  a  person  named  Barues,  and  a  detective  officer,  and  at  pa^e  35*  he  is  asked :  "  How 
many  months  were  you  there  ?  "  that  is  in  the  yard.  "  Twelve  or  fifteen  months.  A 
good  many  people  come  to  the  yard  on  business  ? — Yes.  A  great  many  in  the  course  of 
the  day  ?-^Yes,  they  do.  And  your  place  was  at  the  gate,  not  in  the  yard  among  the 
ships  was  it  ? — No.  In  the  gate  ? — Generally.  You  say  you  believe  that  Mr.  Bulloch  came  ? 
■ — Yes.  What  do  you  know  of  Mr.  Bulloch;  did  you  ever  see  him;  how  do  you  know 
it  was  Mr.  Bulloch,  the  person  who  came? — He  is  a  little  man.  How  do  yon  know  that 
it  is  Mr.  Bulloch?— I  do  not  know  that  it  is  he.  It  is  easy  to  say  Mr.  Bulloch  came 
there ;  how  do  you  know  it  was  Mr.  Hamilton  ■^yho  came  ? — I  saw  him.  How  do  you  know 
him  ? — I  know  him  perfectly  well.  How  do  you  know  him  ? — I  know  him.  Did  you 
ever  speak  to  him  in  your  life  ? — ^Yes.  What  did  yon  say  to  him  ? — I  do  not  know. 
You  let  him  through  the  gate  and  out  again,  did  you  ?— Yes.  Is  that  what  you  know 
of  him  ? — Yes.  Is  that  all  you  know  of  him  ? — Not  exactly.  Did  you  ever  speak  to  him 
except  when  letting  him  through  the  gate  and  out  again? — I  have  at  other  times. 
When  you  went  into  their  service  as  watchman,  had  you  been  in  the  police  force  ? — I  had. 
How  long  had  you  been  out  of  the  police  force  when  you  went  as  watchman  ? — I  cannot 
say.  Have  you  got  the  least  notion?— No.  Not  the  least? — No.  Several  years? — No. 
Several  months  ? — Perhaps  eighteen  months,  as  near  as  I  can  state."  In  his  re-examina- 
tion he  says,  "  You  mentioned  a  person  of  the  name  of  Bulloch ;  was  he  called  Bulloch  in 
your  hearing  whenever  he  was  spoken  of? — I  cannot  say.  Did  you  ever  hear  him  called 
by  his  name? — I  do  not  know.  Did  persons  give  any  name  when  they  entered  your 
master's  building  yard?-^Yes.  Did  you  take  their  names? — Sometimes  they  might  and 
sometimes  they  might  not.  Sometimes  the  names  were  taken? — ^Yes,  some  of  them. 
While  you  held  your  place,  was  any  name  given  by  this  person,  whose  name  you  say 
was  Bulloch?  Mr.  Karslake.  What  do  you  mean  by  that?  Mr.  Axtornby  General. 
Given  by  Mr.  Bulloch  ?"  The  witness  says  no.  "  Am  I  to  understand  that  Mr.  Bulloch 
never  did  to  you  give  a  name  ? — ^No.  Are  you  sure  that  he  came  with  Mr.  Hamilton  ? — 
I  have  seen  him  with  Mr.  Hamilton."  He  describes  Mr.  Bulloch  as  being  a  little  man 
■with  dark  whiskers  and  beard,  and  he  says  that  he  cannot  speak  to  his  dress. 

As  to  the  matter  about  Bulloch,  though  it  is  a  small  part  of  the  case,  it  is  singular, 
that  having  called  this  witness  Acton,  who  said  that  he  could  not  speak  from  any 
knowledge  as  to  his  name  being  Bulloch,  but  describing  the  appearance  of  the  person 

•See  page  19. 
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called  Bulloch,  they  at  a  later  stage  of  the  trial  produced  a  gentleman  called  Clarence 
Randolph  Yonge,  who  was  perfectly  familiar  with  Bulloch,  who  was  not  asked  the 
question  at  all  what  was  Bulloch's  appearance,  even  if  that  were  a  satisfactory  way  of 
identifying  the  person  spoken  of.  Th«  question  was  not  put  to  him  in  any  shape  or 
form.  But  Actoji  is  not  done  with,  hecause  your  lordships  will  find  that  he  was  recalled 
at  page  113,*  there  having  been  considerable  controversy  in  the  meantime  as  to  whether 
Acton  could  be  asked  if  he  heard  Mr.  Miller  say  anything  as  to  the  destination  of  the 
Alexandra,  or  as  to  the  character  of  the  ship. 

With  regard  to  her  destination,  he  is  recalled  at  page  113,  and  the  attorney  general 
asks  him  :  "  You  told  us  yesterday  that  you  were  employed  in  the  building  yard  of  Mr. 
Miller,  of  Liveipool,  while  the  Alexandra  was  being  built  or  was  on  the  stocks  ? — Yes. 
During  the  time  you  were  there,  did  you  ever  hear  the  elder  Mr.  Miller  speak  of  the 
Alexandra,  or  describe  her  as  a  -vessel  of  any  particular  class  or  kind  ?  " — He  said  "  No." 
The  Crown  thought  he  was  going  to  give  an  important  statement,  but  it  turned  out 
that  he  had  never  heard  anything  of  the  sort.  I  must  anticipate  what  your  lordships 
will  find  in  another  witness's  evidence,  in  order  to  explain  what  is  stated  by  Acton. 
Your  lordships  will  find  that,  side  by  side  with  the  Alexandra,  there  was  being  built  a 
steam  vessel  called  the  Phantom,  which  was  being  built  for  the  Confederate  States;  I 
have  not  the  least  idea  what  particular  employment  she  was  to  be  used  in ;  but  no 
person  suggested  that  there  was  any  illegality  about  her.  She  was  built  aa  a  common 
ship,  and  uo  one  suggested  that  there  was  any  illegality  in  her  building.  If  it  be  true 
that  Mr.  Hamilton  was  a  person  engaging  himself  in  and  occupying  himself  about 
business  connected  with  the  Confederate  States,  of  course  nothing  could  be  more  natural 
than  that  he  should  go  into  that  yard,  where  a  boat  like  the  Phantom  was  building 
side  by  side  with  the  Alexandra,  and  look  about  and  see  both  vessels ;  but  all  that 
Mr.  Acton  could  say  was,  that  he  had  seen  Mr.  Hamilton,  and  that  he  had  seen  the  per- 
son he  called  Mr.  Bulloch,  and  that  they  walked  about  the  yard  and  looked  at  the  ves- 
sels building.    That  is  the  whole  of  the  evidence  so  far  as  Acton  is  concerned. 

Mr.  Baron  Bramwell.  Are  you  contending  now  that  there  was  no  sufficient  evidence 
— I  (nean  no  strong  evidence,  that  the  vessel  was  intended  for  the  Confederate  States 
at  all,  armed  or  unarmed. 

Sir  Hugh  Cairns.  I  am  contending  that  the  verdict  was  not  against  evidence,  sup- 
posing the  verdict  to  have  proceeded  upon  that  ground. 

Mr.  Baron  Bramwtsll.  Suppose  the  jury  said,  in  their  own  minds,  Well,  we  think 
she  is  meant  to  be  armed  or  equipped  for  warlike  purposes,  but  we  are  not  satisfied 
■  that  she  is  intended  for  the  confederates.    You  say  that  that  would  not  have  been  a 
verdict  agaiust  evidence  ? 

Sir  Hugh  Cairns.  Yes ;  we  cannot  tell  what  was  passing  in  the  minds  of  the  jury ; 
they  might  have  proceeded  in  their  own  minds,  either  upon  the  first  ground,  or  the 
second,  or  both ;  they  might  have  virtually  found  for  the  claimants,  that  the  ship  was 
neither  equipped  nor  intended  to  be  equipped  in  a  warlike  manner;  they  might  have 
found  for  the  claimants,  that  she  was  not  intended  to  be  used  in  the  service  of  the 
Confederate  States,  to  cruise  or  commit  hostilities  against  the  United  States ;  they 
might  have  determined  either  or  both  those  things  in  favor  of  the  claimants,  but  we  are 
challenged  by  this  rule  virtually  to  meet  the  Crown  on  both  parts  of  the  case. 

Now,  Barnes,  whose  evidence  is  at  page  36,t  is  the  second  of  those  workmen.  He  also 
is  a  workman  who  had  ceased  to  be  in  Messrs.  Miller's  employment.  He  is  asked,  "  When 
did  you  go  into  Miller's  employment."  He  says,  "  It  is  turned  four  years  since  first  I 
went  into  their  employment."  He  says  he  left  them  nearly  three  months  ago ;  that  he 
got  a  sup  of  drink  and  went  away  fi'om  his  work.  He  says  that  he  recollects  a  ship 
called  the  Oreto;  that  she  was  built  by  Messrs.  Miller.  He  is  asked,  "How  long  ago  is 
that? — I  think  it  would  be  about  sixteen  months  since  she  went  away.  Was  she 
launched  about  sixteen  months  ago  ? — Yes,  I  think  so  ;  I  am  not  exactly  sure."  He  says 
that  he  recollects  two  gunboats,  called  the  Penguin  and  the  Steady,  being  built  in 
Messrs.  Miller's  yard.  Then  he  says  that  was  about  three  years  ago.  Then  he  says, 
"  At  dinner  time  and  breakfast  time  I  used  to  go  about  and  have  a  look  at  them.  I 
used  to  go  on  board  sometimes." 

Mr.  Baron  Pigott.  Are  we  to  understand  that  you  are  contending  that  there  was 
evidence  to  justify  the  verdict  in  either  view  of  your  argument  as  to  the  meaning  of 
the  seventh  section  of  the  act  ? 

Sir  Hugh  Cairns.  Quite  so,  my  lord. 

Mr.  Baron  Bramwell.  As  I  understand  further,  (I  do  not  know  whether  it  is  so,) 
you  say,  that  if  the  jury  had  turned  round  and  said  (supposing  they  had  given,  or  had  been 
obliged  to  give,  a  reason  for  their  verdict)  that  they  found  for  the  claimants  on  the 
ground  that  they  were  not  satisfied  that  this  vessel  was  for  the  confederates  at  all,  it 
would  not  have  been  a  verdict  against  evidence. 

Sir  Hugh  Cairns.  Just  so.  i-u  *  t 

Lord  Chief  Baron.  It  is  open  to  yon  to  make  that  contention,  but  I  never,  that  1 
am  aware  of,  raised  the  question  in  my  summing  up,  that  it  was  intended  for  the  Con- 

*  '  See  page  63.  t  See  page  20. 
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federate  States.  I  think  you  will  find,  in  tlie  way  I  put  it,  that  there  was  nothing  at 
all  in  any  way  pointing  to  that. 

Mr.  Attoeney  General.  That  is  so,  my  lord;  and  it  is  one  of  the  grounds  of  our 
present  rule.  "  * 

LOKD  Chief  Baeon.  I  did  not  raise  the  question  as  not  being  material.  The  point  I 
put  to  the  jury  was  this  :  Do  you  believe  that  there  was  any  intention  of  doing  the  act 
quite  apart  from  the  intent  ?  Was  there  an  intention  to  do  that,  a  commencement  of 
that  which,  when  perfected,  would  be  either  a  fitting  or  furnishing  or  equipping  or 
arming  of  the  vessel — no  matter  with  what  intent — to  go  against  anybody?  Wonld  it 
be,  in  that  condition,  so  as  to  be  (taking  a  reasonable  view  of  it)  within  the  meaning 
of  the  words— equipped,  or  fitted  out,  or  furnished,  or  armed  ?  Because,  if  it  were  so, 
it  is  a  matter  of  perfect  indifference  whether  it  was  for  the  Confederate  States  or  not. 

Sir  Hugh  Caikns.  Quite  so.  I  took  leave  to  say,  in  approaching  the  second  part  of 
the  case,  that  it  became  altogether  immaterial  if  we  were  right  upon  the  first  part  of 
the  case.  But  we  certainly  conducted  the  case  at  the  trial  upon  the  assumption  that 
we  might  succeed  upon  both  parts  of  the  case  if  necessary,  or  upon  either  part  of  the 
case.  And  it  is  with  that  view,  I  being  in  this  difficulty,  that  of  course  we  have  not 
the  slightest  idea  of  what  case  the  Crown  may  make  when  they  come  to  be  heard  before 
your  lordships  now  upon  the  rule  which  they  have  obtained,  which  alleges  that  the 
verdict  is  against  evidence,  that  I  desire  to  ask  your  lordships  to  consider  how  the 
evidence  stands  upon  this  point.  I  will  take  leave  afterward  to  apply  it,  so  far  as  is 
in  my  power,  to  the  charge  of  the  learned  chief  baron. 

Mr.  Bakon  Bramwell.  I  take  it  that  your  opponents,  in  order  to  entitle  themselves 
to  a  new  trial  on  the  ground  that  the  verdict  was  against  evidence,  must  show  that  it 
was  against  evidence  upon  every  one  of  the  points  necesiary  for  them  to  establish. 

Sir  Hugh  Cairns.  So  I  should  expect.  That  is  a  question  wholly  distinct  from  the 
ruling  of  the  lord  chief  baron.  They  must,  in  order  to  maintain  that  the  verdict  was 
against  evidence,  assume  that  the  direction  was  correct,  because  otherwise  there  would 
be  no  occasion  to  go  upon  this  ground  at  all,  and  therefore  it  was  that  I  was  endeavor- 
ing to  pursue  the  line  which  I  am  glad  to  find  your  lordship  thinks  the  correct  one.' 

Mr.  Baron  Bramwell.  Let  me  see  if  I  appreciate  this  rightly.  Do  I  rightly  under- 
stand you  to  say  that  there  must  have  been  an.  intent  on  the  part  of  the  builder  that 
the  vessel  should  be  armed  and  used  ? 

Sir  Hugh  Cairns.  By  the  one  belligerent  to  cruise  against  the  other  ? 

Mr.  Baron  Bramwell.  Yes. 

Sir  Hugh  Cairns.  No,  my  lord,  I  should  rather  say  the  contrary.  What  I  took 
leave  to  submit  to  your  lordships  with  reference  to  this  part  of  the  case  was  this  :  fol- 
lowing the  words  of  the  late  attorney  general,  that  the  intent  must  be  a  practical 
intent,  that  is  to  say,  an  intent  entertained  by  some  person  who  has  the  power  to  put 
that  intent  into  execution,  and  then  applying  that  to  your  lordship's  question  as  to  the 
case  of  a  builder,  I  take  it  to  be  clear  that  if  I  order,  a  builder  to  build  a  ship  for  me, 
what  he  may  intend  about  that  ship  has  nothing  to  say  to  the  question — he  is  not  a 
person  who  can  entertain  a  practical  intent  within  the  meaning  of  that  definition. 

Mr.  Baron  Bramwell.  I  will  tell  you  what  is  in  my  mind.  I  only  want  to  see  what 
your  understanding  about  it  is.  Supposing  a  man  gives  an  order  to  a  builder  to  build 
a  ship,  and  says,  All  I  require  is  that  you  should  build  her,  fit  her,  equip  her,  arm  her, 
and  deliver  her  to  me ;  the  builder  would  say,  I  had  no  other  intent  than  to  build  the 
ship  and  make  a  profit  on  the  transaction ;  that  was  my  intent.  But  suppose  it  man- 
ifestly appears  that  the  person  who  gave  the  order,  and  who  got  the  vessel,  intended 
directly  to  use  her  to  cruise  and  commit  hostilities  against  some  person  within  the  act 
of  Parliament,  would  you  say  the  ship  could  be  seized  or  not  before  she  was  completed, 
and  before  any  property  passed  from  the  builder  to  the  purchaser? 

Sir  Hugh  Cairns.  What  I  should  say  is,  that  the  question  there  would  become  the 
intent  of  the  person  who  gave  the  order ;  that  in  that  case  the  intent  of  the  buUder 
would  be  quite  immaterial ;  but  in  order  to  explain  what  I  wish  to  submit  to  your 
lordships,  suppose  this  case — suppose,  first,  that  a  man  orders  a  ship ;  that  the  ship  is 
to  be  built  in  a  particular  way,  of  a  particular  construction,  and  if  you  like,  of  a  war- 
like character.  The  builder  receives  those  orders,  and  the  builder  chooses  to  say,  I 
have  no  doubt  whatever  that  the  ship  is  intended  to  be  employed  in  a  particular  way, 
and  I  proceed  throughout  the  building  of  her  with  a  full  understanding  on  my  part 
that  she  is  to  be  so  employed.  I  say  the  builder  may  be  right  or  wrong  in  what  he 
speculates  upon  and  conjectures,  but  the  state  of  his  mind  upon  the  subject  is  irrele- 
vant ;  it  is  not  the  point ;  he  may  be  perfectly  accurate  or  inaccurate ;  that  is  not  the 
point  we  must  go  to ;  we  must  endeavor  to  ascertain  the  mind  of  the  man  who  has  the 
power  to  carry  the  object  of  his  mind  into  execution  ;  that  is  not  the  builder.  That  is 
all  my  observation  went  to.  A  very  difficult  question  might  arise,  which  I  do  not 
believe  arises  in  this  case — a  question  of  this  kind :  A  person  orders  a  ship  to  V)e  built, 
such  person  having  the  mind  to  employ  the  ship  in  the  service  of  one  belligerent  to 
cruise  against  the  other — the  builder  is  entirely  ignorant  of  that  intent,  knows  nothing 
about  it,  and  thinks  nothing  about  it,  and  the  property  in  the  ship  up  to  a  late  stage 
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in  its  construction  is  still  in  the  builder ;  the  question  is,  Tphether  the  intent  of  the 
person  who  put  the  builder  into  motion  can  lead  to  the  forfeiture  of  that  which  is  the 
property,  hot  of  the  person  who  gave  the  order,  but  of  the  builder  who  has  uot  yet 
given  up  the  ship.  ]jf  that  question  were  put  to  me  by  one  of  yoiir  lordships,  the 
answer  I  should  humbly  give  would  be  (though  not  arising  in  the  present  case)  that 
it  would  not  lead  to  forfeiture,  that  the  builder  would  have  up  to  the  very  last  moment 
a  locus  penitentia;,  and  that  he  might  say,  I  have  discovered  what  I  never  thought  of 
before,  .for  what  purpose  they  are  going  to  use  this  ship,  and  I  will  not  fulfill  the  con- 
tract, and  will  not  hand  it  over. 

Mr.  Baron  Bramwell.  There  seems  to  be  considerable  difficulty  in  the  matter, 
because  as  I  understand,  whenever  an  oifense  is  committed  by  a  person  against  this 
seventh  section,  then  the  ship  is  forfeited.  In  the  case  you  put  of  an  innocent  builder 
and  a  guilty  orderer,  the  guilty  orderer  would  be  guilty  within  the  act,  because 
he  would  be  the  person  who  procured  the  fitting  out  with  intent.  Therefore,  though 
it  might  be  that  you  could  not  maintain  an  indictment  against  the  builder,  still  the 
ship  would  be  forfeited.  There  is  enough  in  this  case,  without  embarrassing  it  with 
further  questions ;  but  I  want  to  appreciate  the  ground  which  you  take. 

Sir  Hugh  Cairns.  It  is  absurd  for  me  to  be  presenting  views  of  a  ease  that  does  not 
arise;  but  I  should  say  in  that  case,  the  person  who  procured  the  act  to  be  done  would 
be  subject  to  an  indictment,  but  that  the  property  would  remain  in  the  builder.  The 
builder  would  be  innocent ;  he  would  have  a  locus  peniteniice,  and  an  opportunity  of 
delivering  up  the  ship,  and  there  would  be  no  forfeiture. 

Mr.  Baron  Bramwell.  If  you  say  it  does  not  arise,  it  must  be  upon  the  assumption 
that  if  the  intent  can  be  brought  home  to  any  one  of  those  persons,  either  the  builder 
or  Bulloch,  it  would  be  sufficient. 

Sir  Hugh  Cairns.  To  that  I  should  answer  in  the  same  way.  If  it  be  proved  that 
Bulloch  was  the  person  who  had  the  control  of  the  ship,  the  ordering  of  the  ship,  and 
that  he  intended  to  use  the  ship  in  a  particular  way,  that  might  lead  to  the  forfeiiure 
of  the  ship,  which  is  thus  proved  to  be  under  his  control  and  direction,  that  may  be  so ; 
but  your  lordship  has  now  referred  to  certain  considerations  which  fortify,  I  take  leave 
to  say,  im-mensely  what  I  ventured  to  submit  to  your  lordships  at  the  outset,  namely, 
how  extremely  important  it  is  that  it  should  be  definitely  fixed  and  definitely  alleged 
and  proved  whose  is  the  intent  which  is  said  to  lead  to  the  forfeiture,  because  other- 
wise we  are  floating  about  in  perfect  obscurity.  I  took  leave  at  the  trial  to  object  to 
the  learned  attorney  general,  never  condescending  upon  any  name  in  particular,  but 
leaving  the  forfeiture  to  be  sought  for  wherever  it  could  be  found.  I  say  we  ought 
to  be  told  who  is  the  person  in  particular  who  is  said  to  have  had  the  control  of  the 
ship,  and  to  have  harbored  the  design. 

I  was  calling  your  lordships'  attention  to  Barnes's  evidence,  which  I  now  proceed 
with ;  at  page  37*  he  says  he  recollects  the  screw  steamer,  the  Alexandra,  being  built  in 
Messrs.  Miller's  yard ;  that  at  dinner  time  and  breakfast  time  he  frequently  went  over 
her  while  she  was  builc'ing;  that  she  was  like  the  other  gunboats,  only  smaller;  that 
she  was  like  the  Oreto,  only  smaller  ;  that  he  recollected,  during  the  time  the  Alexan- 
dra was  being  built.  Captain  Tessier  coming  to  the  yard.  He  is  asked  "Who  was  he?" 
He  says,  "  I  believe  he  was  the  captain  of  the  Phantom."  This  is  what  led  me  to 
make  the  observation  I  did  as  to  the  Phantom.  I  said  I  would  assume  it  was  proved 
that  Captain  Tessier  was  in  communication,  either  directly  or  indirectly,  with  the 
Confederate  States  ;  and  here  it  appears  that  the  Phantom,  a  ship  of  which  he  is  the 
captain,  is  building.  I  care  not  what  conclusion  you  draw  from  that.  That  accounts 
very  satisfactorily  for  the  circumstance  of  his  being  in  Messrs.  Miller's  yard.  "  What 
was  the  Phantom? — She  was  a  steel  boat.  Was  she  both  steel  and  steam? — Yes. 
Where  was  the  Phantom  being  built  ? — In  Messrs.  Miller's  yard.  Was  the  Alexandra 
being  built  at  thef  same  time  as  the  Phantom? — Yes.  And  when  Captain  Tessier  came, 
what  did  he  do ;  what  vessels  did  he  look  at?— He  merely  used  to  go  round  and  have  a 
look ;  he  never  took  so  much  notice  of  the  gunboat,  at  least  of  the  Alexandra,  as  he  did 
of  the  Phantom.  Did  he  take  notice  of  the  Alexandra  ?— Yes,  just  looking  round  her  ; 
I  never  saw  him  give  any  instructions.  You  never  saw  him  give  any  instructions 
about  the  Alexandra  ? — No.  Have  you  heard  him  give  instructions  about  the  Phan- 
tom?— ^No,  I  never  did.  Which  were  the  vessels  he  went  to  look  at  when  he  came  into 
the  yard  ?— Chiefly  the  Phantom.  Was  there  any  other  vessel  that  he  looked  at  ? — Yes, 
the  Alexandra,  he  used  chiefly  to  go  round  and  have  a  look.  Did  you  know  of  his 
going  round  and  looking  at  other  vessels  besides  the  Phantom  and  Alexandra  ? — Yes, 
he  used  to  go.  round  and  look  at  them  all." 

Your  lordships  cannot  fail  to  observe  that  the  Crown  throughout  this  examination 
expected  a  different  answer  to  every  one  of  their  questions;  they  expected  the  witness 
to  say  that  he  went  to  look  at  no  vessel  but  the  Alexandra,  or  chiefly  at  her,  and  that 
he  was  not  in  the  habit  of  looking  beyond  her  or  going  about  the  yard  and  looking  at 
other  vessels.  "  Have  you  heard  him  giving  directions  about  the  Phantom  ?  do  you  say 
or  not  ?— I  am  not  certain.    Do  you  know  Mr.  Speers  ?— Yes.    Who  is  Mr.  Speers  ?— Mr. 

*  See  page  21. 
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Speers  is  Messrs.  Fawcett,  Preston  and  Company's  overlooker."  He  says  that  lie  knows 
Mm.  He  has  known  him  ever  since  lie  first  went  to  work  for  Messrs.  Millei .  "  Messrs. 
Fawcett,  Preston  and  Company  are  engineers,  are  they  not  ? — Yes.  When  Speers  came 
to  your  yard',  what  used  he  to  do  ? — He  seldom  used  to  come  unless  they  were  boring 
the  stern-posts  for  the  screw ;  he  used  to  superintend  that.  What  vessel  ? — In  both  the 
Phantom  and  the  Alexandra."  He  says  that  the  men  were  boring  out  the  stern-posts  of 
the  Alexandra ;  that  he  saw  them  doing  it.  Then  he  is  asked,  "  What  were  they  boring 
out  those  stern-posts  in  the  Alexandra  for? — For  the  screw  shaft  to  work."  Then  he 
says  that  he  was  led  to  understand  that  Messrs.  Fawcett,  Preston  and  Company  fur- 
nished the  machinery  for  the  Alexandra;  that  Speers,  their  foreman,  used  to  superin- 
tend the  boring;  that  it  was  Messrs.  Fawcett,  Preston  and  Company's  men  who  were 
there  in  both  the  Alexandra  and  the  Phantom ;  that  they  bored  out  both  those  vessels. 
Then  he  is  asked,  "  What  was  brought  there  to  be  put  into  the  Alexandra  ?"  He  says, 
"I  did  not  see  anything  brought  there,  only  the  boilers.  Who  brought  the  boilers? — 
I  cannot  say  who  brought  them.  Where  were  they  put  on  board  the  Alexandra? — In. 
the  dock ;  I  did  not  see  them  put  on  board ;  I  saw  them  after  they  were  in.  In  the 
Alexandra? — Yes.  Where  was  it  that  you  saw  them  in  the  Alexandra? — In  Toxteth 
dock."  Then  he  says  that  Messrs.  Fawcett  and  Preston's  boiler-makers  were  there ; 
that  was  about  the  boilers.  He  has  seen  Speers  there  too.  He  recollects  the  Alexandra 
being  launched  in  March  last.  He  knows  Mr.  Mann,  whom  he  describes ;  and  then  on 
cross-examination  he  says,  at  the  top  of  page  39,*  that  he  had  nothing  in  the  world  him- 
self to  do  with  the  ship-building.  He  is  asked,  "  How  long'  had  you  been  there  ? — 
About  four  years  altogether."  Then  he  says  whose  works  he  had  been  employed  in 
since  he  left  them  ;  and  about  the  middle  of  the  page  ho  is  asked,  "What  vessels  were 
building  in  the  yard  at  the  time  that  the  Alexandra  was  built?"  He  says  "There  was 
one  called  the  Huddersfield.  What  sort  of  vessel  is  that? — She  is  an  iron  boat.  Lokd 
Chibp  Baron.  How  many  vessels  were  in  course  of  building  in  the  yard  altogether? — 
Four.  Mr.  Mbllish.  The  Huddersfield? — Yes;  the  Huddersfield,  the  Alexandra,  and 
the  Phantom."  Then  he  is  asked,  "  What  sort  of  a  boat  is  the  Phantom  ? — She  is  a  steel 
boat.  Is  she  a  gunboat  ? — No,  not  that  I  know  of.  Is  she  a  merchant  vessel  ? — She  is 
like  a  merchant  vessel."  So  much  therefore  for  Barnes,  who  I  think  your  lordships 
will  be  of  opinion  has, not  carried  the  case  much  further.  The  only  person  he  says  he 
saw  in  the  neighborhood  even  of  the  ship  was  Captain  Tessier,  who  was  the  captain  of 
the  vessel  that  was  building  side  by  side  with  the  Alexandra,  and  who  was  naturally 
there  looking  after  his  own  vessel,  the  machinery  of  which  Messrs.  Fawcett,  Preston 
and  Company  were  putting  in,  as  to  which  there  was  no  dispute. 

Then  the  third  witness  of  this  kind  and  the  fourth  are  those  witnesses  whose  evidence 
I  have  already  read  to  your  lordships,  and  therefore  I  need  not  repeat  it ;  I  mean  Rob- 
inson, the  joiner,  at  page  40,t  and  Carter,  the  joiner,  at  page  41  ;t  they  were  joiners 
employed,  your  lordsLips  will  remember,  in  the  works  of  Messrs.  Fawcett,  Preston  and 
Company.  Their  evidence  went  entirely  to  endeavor  to  make  out  a  connection  between 
the  guns  and  the  Alexandra,  which  I  have  already  observed  upon  in  the  course  of  what 
I  have  read  of  their  evidence.  Your  lordships  will  remember  they  said  that  the 
machinery  for  the  Alexandra  was  preparing  in  the  works  of  Messrs.  Fawcett  and  Com- 
pany, but  the  machinery  for  the  Phantom  was  preparing  there  too ;  and  if  it  be  the 
case  that  Mr.  Hamilton  was  a  person  who  in  any  way  was  inDerested  about  the  Phan- 
tom, whether  in  connection  with  Captain  Tessier  or  not,  nothing  would  be  more  natural 
than  that  he  should  be  in  the  works  of  Messrs.  Fawcett,  Preston  and  Company  looking 
at  the  machinery  being  made  for  both. 

The  fifth  witness  (Robinson  and  Carter  being  the  third  and  fourth)  would  be  Hodgson, 
the  packer,  to  whose  evidence  in  part  I  have  referred  on  the  subject  of  the  guns,  but 
who  also  says  something  in  addition  to  what  he  says  about  the  guns.  His  evidence 
begins  at  page  48,  but  the  passage  which  I  will  refer  to  in  additioii  to  what  I  have 
read  already,  is  at  page  56.  t  He  is  asked  this  question,  "You  have  already  said  with  respect 
to  the  machinery,  of  the  bolts  and  the  clenches,  that  a  number  was  given  ? — No,  only 
the  quality.  I  am  not  sure  you  understand  my  question ;  did  you  not  state  with 
respect  to  the  machinery,  which  to  your  knowledge  was  taken  on  board  the  Alexandra, 
and  the  clenches,  and  the  bolts,  that  they  were  made  by  a  particular  number? — Yes. 
What  was  the  number  ? — 3209.  Did  you  ever  see  Mr.  Hamilton  inspecting  that  machin- 
ery while  it  was  being  made? — Yes,  I  have  seen  him  inspecting  it.  Do  you  remember 
the  night  before  tfie  Alexandra  was  seized? — Yes.  Were  any  orders  given  by  Mr. 
Speers  that  night  for  sending  anything  on  board  her  ? — Yes  ;  nothing  more  was  to  be 
done.  Was  that  after  the  seizure? — Yes.  Do  you  recollect  any  orders -given  before 
which  were  countermanded  by  that  order?  Were  any  orders  given  before  the  seizure 
to  take  anything  down  to  the  ship? — They  came  down  firom  the  workshops  to  the 
packing-room.  What  were  they?— Eccentric  pump  buckets  and  bright  work.  Those 
were  to  have  been  put  onboard,  but  were  stopped? — ^No;  they  were  in  the  packing- 
room,  and  were  to  go  down  in  the  morning  when  she  was  seized.  Do  you  recollect 
a,nything  being  done  for  a  ship  called  the  Oreto  previously  ? — I  cannot  say  anything 

*  See  page  22.  t  See  pages  22  and  23.  J  See  page  31. 
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about  that,  because  I  was  not  in  tbe  packing-room  at  that  time.  Do  you  remember 
the  time  that  it  was  talked  about? — Yes.  At  that  time  were  you  sent  to  carry  letters  ? 
Yes.  To  what  firm? — To  firms  all  over  Liverpool.  Among  others,  did  you  carry  any 
from  Fawcett  and  Company  to  a  firm  named  Fraser,  Trenholm  and  Company? — Sev- 
eral." This  was  at  the  time  the  Oreto  sailed,  a  time  very  long  anterior  to  the  seizure 
of  the  Alexandra.  "Was  the  communication  frequent  between  those  two  firms? — Yes. 
And  you  often  had  to  carry  those  letters? — Yes,  very  often.  Do  you  recollect  the  time 
when  the  Oreto  sailed? — Yes.  Do  yon  recollect  being  sent  out  with  any  notes  the 
evening  before? — Yes.  Were  there  two  notes? — Yes.  Where  were  they  sent? — One 
to  Fraser,  Trenholm  and  Company,  and  the  other  to  the  Dock  Company  at  the  quay. 
Did  you  hear  either  of  those  notes  read  by  either  of  the  persons  to  whom  they  were, 
delivered? — Yes,  at  the  Dock  Company's  office  I  did."  But  of  course  he  does  not 
give  evidence  of  what  it  was.  He  says,  that  the  Oreto  sailed  the  next  day.  Then 
he  is  asked,  "Did  you  see  whether  any  members  of  the  firm  of  Fawcett  and  Com--, 
pany  were  on  board  of  her? — No,  I  was  not  there  when  they  started."  I  do  not 
know  that  I  need  trouble  your  lordships  by  reading  his  cross-examination,  in  which 
he  says  that  he  was  discharged  on  the  allegation  of  drunkenness,  but  that  that  was 
not  a  proper  accusation  to  make  against  him ;  he  says  that  his  only  business  in  the 
machinery  room  was  to  wait  when  he  was  sent  there  for  machinery,  and  to  see  if  it  was 
ready. 

[The  court  adjourned  for  a  short  time.] 

Sii^  Hugh  Caikns.  Now,  my  lords,  let  me  sum  up  what  seems  to  be  the  effect  of  the 
evidence  of  these  five  workmen  upon  the  part  of  the  case  which  I  am  now  considering. 
Assuming  it  to  be  proved  by  other  evidence  that  Captain  Tassier,  Mr.  Hamilton, 
and  Captain  Bulloch  are  brought  in  some  way  into  connection  with  the  confederate 
government  through  the  house  of  Fraser,  Trenholm  and  Company,  is  there  in  the 
evidence  of  these  five  workmen  which  I  have  given  your  lordships,  any  sort  of  connec- 
tion proved  between  them  and  the  Alexandra  which  would  enable  any  court  or  any' 
jury  to  conclude  that'they  were  persons  iu  any  way  having  a  control  over  the  Alexan- 
dra, or  having  any  share  in  the  control  or  ordering  of  the  Alexandra's  movements  ? 
What  does  the  evidence  amount  to  ?  That  having  a  perfectly  good  reason  for  being 
present  in  the  dock  or  in  the  ship-building  yard,  for  the  purpose  of  superintending  the 
preparation  of  the  Phantom,  which  clearly  was  the  ship  they  were  connected  with,  the 
Alexandra  happened  to  be  beside  her,  and  that  they  are  seen  looking  at  the  one  as 
well  as  at  the  other,  and  that  there  being  engines  building  in  the  works  of  Messrs. 
Fawcett,  Preston  and  Company,  Mr.  Hamilton  is  found  in  the  works  of  Messrs.  Fawcett, 
Preston  and  Company,  looking,  as  the  witness  says,  not  more  at  the  one  than  at  the  other.  ' 
I  apprehend  it  would  be  absurd  to  say  as  much  as  this,  that  this  is  evidence  that  would 
justify  the  conclusion ;  but  that  is  ijot  what  I  have  to  argue  here.  What  I  have  to 
argue  is,  were  the  jury  upon  that  evidence  bound  to  come  to  a  conclusion  different 
from  that  at  which  they  arrived,  and  is  the  verdict  they  came  to  ;against  the  evidence, 
or  against  the  weight  of  evidence  ? 

I  may  be  allowed  to  say  with  regard  to  the  five  witnesses,  that  the  negative  aspect 
of  their  evidence  must  be  looked  at.  The  Crown  had  the  singular  advantage  of  getting 
five  workmen  who  had  been  employed  during  the  building  of  the  ship,  and  who  were 
acquainted  with  all  that  had  been  done  and  said  about  her  and  her  machinery;  that 
was  a  great  advantage  which  the  Crown  had,  and  it  is  a  singular  thing,  and  a  thing 
that  could  not  help  impressing  the  minds  of  the  jury,  to  find  that  where  the  Crown 
had  the  command  of  five  witnesses  of  that  kind  who  were  willing  to  come  forward  and 
do  some  service  in  behalf  of  those  who  called  them,  during  the  whole  of  their  experience 
of  the  ship-building  yards  or  the  works,  there  is  nothing  which  they  can  put  their 
finger  upon,  or  state  as  something  said  or  done,  that  would  connect  the  Alexandra 
with  either  the  Confederate  States  or  those  concerned  for  the  Confederate  States.  So 
much  for  the  five  workmen. 

Now  I  come  to  the  two  witnesses  whom  I  call  spies  and  informers,  and  there  will  be 
a  negative  aspect  of  their  evidence  also,  as  well  as  an  affirmative  one.  The  first  of 
them  was  George  Temple  Chapman,  whose  evidence  isi  at  page  107."  He  says  he  is  not 
a  lieutenant  in  the  navy  of  the  United  States ;  that  he  has  no  profession ;  he  belongs 
to  the  United  States,  and  lately  came  to  England,  about  four  months  ago;  he  was  in 
Liverpool  about  two  inonths  ago.  At  that  time,  he  says,  he  wished  to  see  Captain 
Bulloch.  At  the  top  of  page  108  he  says  he  went  to  the  office  of  Fraser,  Trenholm 
and  Company,  at  Liverpool,  to  see  Captain  Bulloch.  Bulloch  was  a  person  he  had 
been  acquainted  with  in  America.  The  date  at  which  he  says  he  went  to  the  office  of 
Eraser,  Trenholm  and  Company,  in  Liverpool,  was  about  the  1st  of  April.  Let  me 
advert  to  that  date  for  a  moment.  I  called  your  lordships'  attention,  when  I  referred 
to  the  evidence  of  Black,  to  this  fact.  Black  told  you  that  on  the  21st  March  he  had 
been  sent  to  observe  the  state  of  the  Alexandra,  with  the  view  to  those  proceedings 
which  evidently  led  to  her  seizure.  He  had  been  put  in  motion  by  those  concerned  for 
the  government  of  the  United  States,  and  on  the  6th  of  April  the  Alexandra  was  seized ; 

'  See  page  60. 
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her  seizure  was  in  contemplation,  therefore ;  or  at  all  events,  steps  were  taken  to  lead 
to  it  between  the  21st  of  March  and  the  6th  of  April.  He  says  he  went  on  the  1st 
April  to  the  office  of  Fraser,  Trenholm  and  Company  to  see  Captain  Bulloch.  He  says 
he  went  more  than  once  for  that  purpose;  that  on  the  first  occasion  when  ho  went 
there  he  did  not  see  Captain  Bulloch,  but  he  saw  a  gentleman  of  the  name  of  Prioleau, 
that  was  one  of  the  partners  of  the  firm  of  Fraser,  Trenholm  and  Company.  He  says 
he  did  not  transact  business  with  him,  but  that  he  communicated  with  him  as  an 
American,  and  led  him  to  infer  that  he,  the  witness,  was  a  secessionist,  and  communi- 
cated with  Mr.  Prioleau,  who  was  said  to  be  a  secessionist  also,  as  if  he  was  a  sympa- 
thizer with  him,  a  compatriot  willing  to  assist  him  and  forward  his  views.  Then  he  is 
asked:  "Did  you  communicate  with  him  as  tilling  any  character ? — No.  I  suppose  I 
am  not  at  liberty  to  ask  what  he  said,  but  I  will  ask  you  did  you  see  anything  in  his 
office ;  over  Mr.  Prioleau's  desk,  did  you  see  anything  in  his  office  ? — I  saw  an  English 
and  another  flag.  What  was  that  other  flag? — What  the  Americans  call  the  confed- 
erate flag.  Where  did  you  see  the  flag  which  you  say  was  called  the  confederate 
flag? — In  his  front  office,  where  his  clerks  were  sitting.  Did  you  communicate  with 
him  at  all  about  the  business  upon  which  you  had  come  to  see  Captain  Bulloch  ? — I 
did.  Did  that  business  relate  to  Mr.  Bulloch's  private  affairs  ? — Partially  it  did,  and 
partly  to  the  afl'airs  of  the  confederate  government.  Were  you  acquainted  in  the 
United  States  with  a  person  named  Clarence  Yonge?— I  was  not."  At  page  109  there 
is  one  question  and  answer  below  the  middle  of  the  page  to  which  I  will  call  your 
attention:  "Did  you  call  again? — I  did.  When  you  called  again,  did  you  see  Captain 
Bulloch? — Yes.  While  you  were  at  Fraser,  Trenholm  and  Company's  conversing  with 
Captain  Bnlloch,  did  you  refer  to  these  letters  ? — I  did.  And  communicated  with  them 
on  the  subject  of  them? — Yes.  Did  the  person  you  saw  there  admit  himself  to  be  the 
person  referred  to  in  these  letters  ? — He  did." 

Now,  my  lords,  I  pass  on,  because  I  am  only  taking  the  parts  that  are  material  for 
the  present  purpose  to  the  bottom  of  page  111.*  "  Now,  Mr.  Chapman,  while  you  were 
at  that  office,  that  is,  the  office  of  Fraser,  Trenholm  and  Company,  with  Captain  Bul- 
loch, did  anyone  else  come  in? — Mr.  Hamilton.  Who  was  Mr.  Hamilton;  was  he  a 
person  known  to  you  before?— Yes;  he  was.  What  was  he? — The  son  of  General 
James  Hamilton,  of  South  Carolina,  formerly  governor  of  that  State ;  and  he  was  him- 
self a  lieutenant  in  the  service  of  the  United  States  until  the  year  1861.  And  then 
what  was  he  afterward? — He  resigned  his  command  in  the  service  of  the  United 
States,  I  think,  early  in  1861." 

Now,  my  lords,  what  have  we  got  here  ?  On  the  1st  of  April,  at  the  time  when  the 
seizure  of  the  Alexandra  was  contemplated,  that  is  to  say,  at  the  time  that  the  govern- 
ment of  the  United  States  were  anxious  that  the  seizure  should  be  made  and  that  the 
ship  should  be  detained,  Mr.  George  Temple  Chapman  goes  to  the  office  of  Messrs. 
Fraser,  Trenholm  and  Company,  who  are  supposed  to  sympathize  with  the  Confederate 
States,  and  he  puts  on  a  false  and  assumed  character ;  he  pretends  that  he  is  a  sympa- 
thizer with  them ;  that  he  is  what  is  called  a  secessionist ;  he  enters,  therefore,  into 
the  freest  and  most  unreserved  communication  with  Mr.  Prioleau,  and  not  only  with 
Mr.  Prioleau,  but  with  two  gentlemen,  said  to  entertain  the  same  views,  Captain  Bul- 
loch and  Mr.  Hamilton. 

One  observation,  my  lords,  of  course,  occurs  as  to  the  affirmative  view  of  the  evi- 
dence. It  is  not  pretended  that  anything  whatever  passed  there  coupling  itself  or 
connecting  itself  with  the  Alexandra.  Not  a  word  of  the  kind.  But  I  ask  your  lord- 
ships negatively  to  consider  this.  There  cannot  be  the  least  doubt,  I  apprehend,  that 
any  jury  would,  without  hesitation,  come  to  the  conclusion  that  this  visit  to  the  office 
of  Messrs.  Fraser,  Trenholm  and  Company  by  Mr.  George  Temple  Chapman  was  paid, 
beyond  all  doubt,  to  forward  the  views  that  were  then  entertained  with  regard  to  the 
detention  of  the  Alexandra,  to  procure  evidence,  if  evidence  could  be  procured,  to 
couple  the  Alexandra  with  some  person  connected  with  the  Confederate  States,  in 
order  to  prove  that  she  was  intended  to  be  employed  by  the  Confederate  States.  I  say 
it  is  a  conclusion  which  is  irresistible  upon  the  facts  that  we  have  here,  and  which  any 
jury  would  be  warranted  in  inferjiug  from  the  facts.  Observe  the  consequences.  This 
gentleman  goes  and  worms  himself  into  all  the  secrets  of  this  house,  and  gets  into  all 
their  confidences,  and  yet  it  turns  out  that  he  is  unable  to  say  that  anything  whatever 
passed,  or  he  was  unable  to  act  upon  anything  which  did  pass,  which  would  in  any  way 
enable  him  to  bring  home  the  slightest  and  most  transient  amount  of  connection 
between  Fraser,  Trenholm  and  Company,  or  Captain  Bulloch,  or  Mr.  Hamilton,  and 
the  ship  Alexandra.  I  say  nothing  more  striking  or  conspicuous  could  happen  in  a 
case  of  this  kind  than  that  fact,  that  a  man  who  would  resort  to  devices  and  artifices 
of  this  sort  to  obtain  the  end  he  had  in  view ;  who  succeeded  to  a  great  extent,  for  he 
took  in  those  whom  he  wished  to  defraud,  although  he  attained  his  object  in  that  way, 
yet  was  unable  to  obtain  anything  whatever  which  could  be  turned  to  advantage  in 
respect  to  the  Alexandra.     So  much  for  the  evidence  of  Chapman,  which  not  only  does 

*  See  page  62,  near  the  hottom. 
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not  advance  the  case,  but  puts  it  back  beyond  Say  possibility  of  giving  support  to  the 
allegations  in  the  information.  • 

Now,  my  lords,  the  other  gentleman  -who  was  referred  to  Tvas  a  gentleman  of  a 
different  charactef,  a  person  who  calls  himself  Mr.  Clarence  Randolph  Yonge,  and  his 
evidence  is  at  page  113.*  My  lords,  I  observe  that  the  attorney  general,  in  moving  for 
the  rule,  stated  to  your  lordships  that  with  regard  to  Mr.  Clarence  Randolph  Yonge 
he  did  not  mean  to  justify  all  that  he  did  in  this  case.  That  is  a  very  interesting  obser- 
yation,  because  it  leads  me  to  expect  that  the  attorney  general  will  be  prepared  to 
justify  something  that  Mr.  Yonge  did,  though  he  is  not  prepared  to  justify  all  of  it, 
and  I  shall  listen  with  the  greatest  interest  and  some  amount  of  excitement  to  hear 
whether  a  man  alive  will  be  found  (and  my  learned  friend  the  attorney  general  is  as 
bold  as  most  men)  to  justify  one  scrap  or  tittle  of  the  conduct  of  Clarence  Randolph 
Yonge,  as  related  by  himself,  from  the  beginning  of  the  case  to  the  end. 

But  my  learned  friend,  the  attorney  general,  I  cannot  help  thinking,  misapprehended 
very  considerably  the  observations  which  were  made  upon  the  evidence  of  Clarence 
Randolph  Yonge  at  the  trial.  The  attorney  general,  in  his  address  to  your  lordship  on 
moving  for  this  rule,  said,  it  is  very  true  that  some  charges  were  made  against  this 
witness;  it  was  said  on  the  part  of  the  claimants  that  he  had  a  black  slave  that  he 
wanted  to  sell,  and  it  was  put  forward  as  if  that  should  disentitle  his  evidence  to 
weight.  My  learned  friend  went  on  to  make  one  or  two  observations  which  seemed 
to  be  rather  irrelevant,  and  which  I  cannot  help  thinking  were  not  in  mj^  learned 
friend's  usual  good  taste,  when  he  said  that,  according  to  the  constitution  and  laws  of  the 
Confederatp  States,  this  man,  who  was  a  white  man,  would  be  a  perfectly  good  witness 
in  any  court,  whereas  the  slave,  being  a  black  man,  would  not  have  been  a  witness  at 
all.  I  do  not  quite  know  why,  on  a  trial  of  this  kind,  we  should  go  out  of  our  way  on 
either  one  side  or  the  other  to  insult  the  one  or  the  other  state  with  reference  to  their 
laws  or  their  constitution ;  we  may  like  them  or  dislike  them;  it  is  nothing  to  ns. 

But  my  learned  friend  mistook  entirely,  mistook  beyond  a  mistake  wliieh  I  could 
have  conceived  could  have  been  maifie,  what  was  the  nature  of  the  reference  to  Clar- 
ence Randolph  Yonge,  and  his  dealings,  among  otlaer  things,  with  reference  to  the 
black  slave,  of  which  he  became  the  owner.  Fortunately  I  need  not  read  the  whole 
of  this  evidence.  I  will  tell  your  lordships  the  history  of  this  man ;  iirst,  with  respect 
to  his  public  character,  and  then  with  respect  to  his  private  character.  As  to  his 
public  character  his  history  was  this:  He  was  a  native  of  one  of  the  southern  States 
of  America,  what  are  now  called  the  Confederate  States.  He  chose  to  enter  the  naval 
service  of  those  States,  and  to  accept  the  commission  of  an  officer,  and  to  undertake  all 
the  responsibility,  allegiance,  service,  and  good  faith  which  that  step  on  his  part  would 
involve ;  he  continued  for  a  considerable  length  of  time,  in  fact  for  some  years,  an 
officer  in  the  service,  received  his  pay  in  that  capacity,  and  was  bound  to  all  the 
allegiance  which  would  follow  from  that.  And  not  only  so,  but  being  an  officer  he 
was  taken  into  the  confidence  of  a  person  who  was  his  superior  in  rank  and  position,  a 
Captain  Bulloch,  whose  name  has  been  referred  to.  He  became,  according  to  his  own 
confession,  if  not  the  private  secretary  of  Captain  Bulloch,  as  probably  we  should  call 
him,  at  all  events  the  person  who  was  confidentially  employed  to  copy  the  letters  and 
to  write  the  letters  of  Captain  Bulloch,  and  to  receive  the  letters  sent  to  Captain 
Bulloch  from  those  above  Captain  Bulloch  in  the  employment  of  the  government  of 
the  Confederate  States.  He  was  familiarly  employed  in  that  way,  and  he  became 
acquainted  by  those  means  with  the  private  information  which  flowed  from  persons 
holding  situations  of  this  kind,  such  as  the  secretary  of  the  navy  of  the  Confederate 
States.  He  continugd  in  that  position,  bearing  that  character  and  getting  his  infor- 
mation in  that  way,  so  that  up  to  a  certain  day  in  the  month  of  January  of  this  year 
he  was  employed  as  a  naval  officer  on  board  the  Alabama,  (he  was  the  purser  or  pay- 
master on  board  that  ship,)  and  then  he  deserted — that  i?  what  we  call  it — that  is  to 
say,  he  dropped  overboard,  or  got  on  shore  in  some  way,  while  his  ship  was  lying  at 
Port  Royal,  in  Jamaica,  at  night,  and  never  rejoined  her.  The  ship  sailed  without 
him,  he  purposely  having  left  the  ship,  in  order  that  he  might  not  sail  with  her.  As 
rapidly  as  the  commnnication  between  the  two  countries  would  allow  he  came  to 
England,  landed  at  Liverpool,  hurried  up  to  London,  and  laid  the  whole  of  the  infor- 
mation he  had  obtained,  in  the  confidential  position  which  he  had  filled,  at  the  disposal 
of  the  minister  of  the  United  States.  He  did  that  and  more — he  did  worse — he  vol- 
unteered, as  soon  as  he  could  be  dispensed  with  here,  to  go  back  to  America,  and  pursue 
the  same  course  again,  in  order  to  perform  any  other  service  of  a  similar  nature  which 
he  could  perform  for  the  government  of  the  United  States.  That  is  his  statement, 
from  which  I  have  drawn  his  public  character,  and  I  am  happy  to  think  that  it  is  not 
necessary  for  me  to  comment  upon  it.  My  learned  friend,  the  attorney  general,  will 
not  justify  all  of  it — he  will  probably  justify  some  part  of  that  conduct. 

The  private  character  of  this  Mr.  Clarence  R.  Yonge  was  this.  He  was  married  in 
Georgia ;  his  wife  was  living  there,  and  he  had  a  family  by  her — he  left  her  and  embarked 
on  board  the  Alabama.     While  the  Alabama  was  lying  off  one  of  the  West  India 

*  See  page  64. 
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Islands,  he  lodged  in  tie  house  of  a  widow  having  a  little  property,  represented  himself 
as  being  unmarried,  and  went  through  the  ceremony  of  a  marriage  with  her,  which,  of. 
course,  was  nugatory.  As  soon  as  he  had  married  her  he  sold  off  all  her  property  and 
got  the  money.  I  am  wrong  in  saying  "all,"  there  was  one  exception.  She  had  in  her 
employment  a  black  servant,  (he  would  not  be  a  slave,  of  course,  in  Jamacia,)  a  boy  of 
fourteen  or  fifteen  years  old.  Mr.  Yonge,  the  witness,  with  whom  I  am  dealing, 
after  he  had  married  this  woman  and  got  possession  of  all  the  rest  of  her  property,  rep- 
resented to  her  that  it  would  be  a  good  thing  to  put  themselves  in  a  position  to  sell  this 
hoy,  and  for  that  purpose  to  take  him  to  Charleston,  where  of  course  he  could  be  sold, 
being  a  boy  of  color.  But  then,  in  order  to  persuade  her  to  accompany  him  to  England, 
he  represented  that  the  only  way  in  which  they  could  get  to  Charleston  was  to  go  to 
England  first,  and  then  they  would  go  from  England  to  Charleston  by  running  the 
blockade.  He,  in  that  manner,  persuaded  her  to  come  to  England,  a,nd  having  landed 
with  her  In  Liverpool,  left  her  at  Liverpool  penniless  and  adrift  upon  the  bounty  of 
strangers.  I  do  not  know  whether  it  appears  upon  the  evidence  or  not,  that  she  had 
to  go  to  a  magistrate  to  get  support.  But  at  all  events  he  left  her  there  penniless,  when 
he  came  up  to  London  to  give  information  to  the  United  States  minister.  That  is  his 
private  character.  So  that  your  lordships  have  there  united  the  public  and  private 
characters  of  this  witness. 

Now,  my  lords,  one  passes  with  some  sort  of  satisfaction  from  that  subject,  for  it 
requires  no  sort  of  comment  in  this  court.  What  we  submitted  to  the  jnry  about 
this  witness  was  this,  that  if  he  had  come  forward,  and  in  the  quantity  qf  information, 
which  he  was  ready  to  give,  even  if  he  had  said  anything  which  connected  itself  with 
the  Alexandra,  we  should  still  have  said,  as  we  did  say,  and  say  I  am  sure  in  a.  way 
that  no  person  would  dispute,  that  no  j  ury  would  for  a  moment  attach  weight  or  credit 
to  the  evidence  of  such  a  witness — that  would  have  been  so  if  he  had  said  anything 
which  did  connect  itself  in  any  shape  or  form  with  the  Alexandra. 

But,  my  lord,  the  remarkable  thing  again  was  this,  with  this  witness  as  with  Mr. 
Chapmau,  he  had  been,  as  I  told  your  lordships,  in  confidential  communication  on  the 
other  side  of  the  water  with  all  who  were  in  office  dn  the  part  of  the  Confederate  States. 
When  I  say  that  he  had  been  in  communication,  your  lordships  understand  what  I 
mean,  not  himself  personally,  but  the  letters  passed  through  his  hands,  and  he  saw 
everything  which  was  passing.  It  was  a  matter  which  could  not  fail  to  strike  any  jury, 
I  apprehend,  that,  with  a  witness  of  this  kind  coming  forward  to  do  everything  he  pos- 
sibly could  to  assist  the  case  of  those  who  put  him  into  the  box,  he  was  unable  to  suggest 
that  directly  or  indirectly  he,  in  any  shape  or  form,  had  reason  to  think  or  was  able  to 
prove  that  there  was  any  kind  of  connection  between  the  Alexandra,  or  any  design, 
formed  in  regard  to  building  her,  a;nd  anything  which  he  had  seen  or  heard  in  the 
secessionist  States.  It  is  true  he  was  not  in  Liverpool  at  the  time  when  the  ship  was 
built,  but  he  was  in  a  position  where,  according  to  his  own  account,  he  had  full  com- 
mand of  access  to  the  knowledge  of  all  the  proceedings  which  were  taking  place  on  behalf 
of  those  who  were  interested  for  the  Confederate  States,  and  upon  the  whole  of  those 
occasions  he  could  not  venture  to  say  that  a  single  thing  had  ever  occurred  which 
could  lead  him  to  say  a  word  as  to  the  Alexandra,  or  as  to  any  idea  or  knowledge  of 
his  as  to  the  purpose  for  which  she  was  intended. 

I,  therefore,  iny  lords,  am  relieved  from  reading  to  your  lordships  what  I  call  the 
loathsome  evidence  of  this  witness.  My  learned  friend,  the  attorney  general,  may  deal 
with  it  as  he  pleases.  I  make  him  a  present  of  him.  The  witness,  if  he  said  anything 
which  could  be  ad  rem  with  reference  to  the  trial,  would  be  a  witness  entirely  without 
credit.  I  appeal  to  the  absence  of  the  iuformation  which  a  person  in  his  position  would 
be  anxious  to  give,  and  which  he  could  not  give,  as  a  proof  that  there  was  nothing  to 
be  said  which  could  connect  itself  with  the  Alexandra. 

Now,  my  lords,  there  remains  one  witness  still  upon  whose  evidence  the  Crown  thought 
fit  to  rely  very  much.  I  mean  the  witness  Da,  Costa ;  and  I  may  observe  that  my  learned 
friend  the  attorney  general,  who  gave  so  very  mild  a  character  to  Mr.  Clarence  Randolph 
Yonge,  with  regard  to  Mr.  Da  Costa  soared  aloft,  and  declared  that  he  was  a  witness 
straightforward  and  unimpeachable ;  that  he  was  a  witness  whose  manner  and  character 
must  have  commended  themselves  to  any  one  who  heard  him,  and  that  he  was  not 
aware  that  a  word  could  be  said  against  the  evidence  that  he  gave.  I  shall  take  leave 
to  present  a  very  different  view  of  his  evidence,  and  certainly  we  went  to  the  jury  upon 
a  view  of  his  evidence  very  different  from  xhat.  I  venture  to  say  that  every  vice  of 
which  a  witness  could  be  guilty  was  found  in  the  evidence  of  i).a  Costa.  He  was  a 
witness  who  was  too  willing  to  do  the  work  he  was  called  upon  to  do,  and  he  was  a 
witness  who  was  utterly  unwilling  to  give  any  information  which  did  not  connect 
itself  with  the  subject  of  what  he  had  in  his  mind  to  prove. 

I  will  just  give  your  lordships  one  or  two  samples  of  the  way  in  which  this  witness 
gave  his  evidence,  not  to  ask  your  lordships  to  draw  conclusions  from  it,  but  to  show 
the  sort  of  evidence  upon  which  we  went  to  the  jury,  and  to  show  how  well  warranted 
the  jury  were  in  treating  the  statements  of  this  witness,  if  they  were  relevant,  as  state- 
ments upon  which  no  reliance  could  be  placed.    One  thing  is  very  remarkable  in  the 
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evidence  of  Da  Costa,  that  even  when  he  -was  hcing  examined  in  chief  hy  the  Crown, 
it  was  found  impossible  to  control  him.  In  answer  to  every  question  which  was  pui 
to  him,  he  would  insist  upon  saying  that  the  Alexandra  was  a  gunboat.  And  when- 
ever the  counsel  for  the  Crown  said  "the  Alexandra,"  he  would  answer  "the  gunboat." 
And  when  one  of  my  learned  friends  checked  him,  he  said,  "I  know  her  only  as  the 
gunboat.  I  will  call  her  only  the  gunboat,"  and  he  never  called  her  anything  else 
from  beginning  to  end.  I  will  give  an  instance :  First  of  all,  at  page  65,*  in  his  examin- 
ation on  behalf  of  those  who  called  him,  he  is  asked  at  that  time  about  some  interview 
with  Mr.  Miller,  "Can  you  say  how  long  that  was  before  the  Emperor  was  launched?" 
He  says,  "About  a  week,  the  last  time.  And  in  what  month? — The  vessel  was  launched 
on  the  8th  of  January,  in  this  present  year,  and  it  was,  I  think,  New  Year's  day  that  I 
saw  Mr.  Miller.  At  that  time  did  you  see  the  Alexandra  in  Mr.  Miller's  yard? — I  saw 
that  gunboat."  This  is  in  answer  to  his  own  counsel,  my  learned  friend  the  Queen's 
advocate,  "I  saw  that  gunboat."  Then  about  three  questions  lower  down,  "Did  you 
ever  see  the  Alexandra  in  Mr.  Miller's  yard? — I  did.  How  long  was  it  before  the  Em- 
peror was  launched  that  you  saw  her  there  ? — From  September,  when  they  laid  the 
blocks  for  her ;  for  this  gunboat."  I  took  leave  to  say,  "  Do  not  call  her  a  '  gunboat.' " 
His  answer  is  this,  "  I  do  not  know  her  by  anything  but  a  'gunboat.'"  And  in  page  99,t 
in  his  cross-examination,  nearly  at  the  bottom  of  the  page,  he  says  this :  In  the  last 
question  but  one  he  is  asked,  "The  Phantom,  Captain  Tessier  commanded,  did  he 
not? — He  took  her  away  from  this  port,  (from  Liverpool.)  And  was  he  generally  dowu 
at  the  Phantom  at  the  time  of  her  being  built  ? — Both  at  the  gunboat  and  at  her.  I 
did  not  ask  you  that  question,"  my  learned  friend  says.  He  answers,  "  He  was  at  both. 
Was  he  frequently  down  at  the  Phantom  during  the  time  she  was  building? — He  was, 
and  at  the  gunboat.  I  did  not  ask  you  that  question. — I  am  answering  you  both.  I 
ask  you  about  the  Phantom? — If  you  ask  me  whether  he  was  coming  there,  I  must  tell 
you  what  he  was  doing.  I  ask  you  about  the  Phantom ;  you  can  tell  us  about  the 
other ;  I  ask  you  now  about  the  Phantom  ? — He  was  at  both  vessels."  The  witness  was 
excited  and  determined  that  no  kind  of  examination,  whether  it  came  from  the  one 
side  or  the  other,  should  prevent  him  from  reiterating  the  assertion  he  came  here  to 
make.  " There  is  a  gunboat !  There  is  a  gunboat!  There  is  a  gunboat!  and  that  is 
all  I  am  going  to  tell  you  about  it." 

Now,  my  lords,  what  did  he  tell  us  about  himself?  On  page  64,j:  you  will  find  that, 
on  his  appearing  in  the  box,  he  was  asked  by  the  Queen's  advocate:  "What  are  yon  by 
profession?"  His  answer  was,  "A  shipping  agent,  a  ship-owner,  and  a  steamboat- 
owner."  One  of  the  most  eminent  merchants  in  Liverpool,  every  person  thought,  and 
looked  upon  him  with  great  respect  for  some  time.  "A  shipping  agent,  a  ship-owner, 
and  a  steamboat-owner.''  Surely  this  man  must,  at  least  in  social  position,  be  above 
all  kinds  of  remark,  such  as  might  be  made  upon  some  of  the  other  witnesses.  At  page 
98,§  you  will  find  he  turned  out  to  be  this :  I  always  understood  that  the  terra  "  a  ship- 
ping agent"  had  certainly  a  meaning  connected  with  commercial  aifairs,  and  the 
forwarding  of  goods.  It  turns  out  that  his  notion  of  it  was  this:  He  deals  in  sailors, 
and  is  what  is  popularly  termed  "a  crimp ;"  he  deals  in  sailors,  and  keeps  a  boarding- 
house  connected  with  this  sort  of  dealing.  And  as  regards  his  being  a  ship-owner,  he 
has  merely  a  share ;  I  do  not  know  how  much ;  but  he  is  a  partner  in  a  tug  that  tows 
boats  out  of  the  docks. 

Now,  my  lords,  what  have  we  in  addition  to  that  ?  Your  lordships  will  observe  I  am 
only  giving  samples.  I  do  not  want  to  prove  facts ;  but  I  am  asking  your  lordship's 
attention  to  a  sample  or  two  of  the  way.in  which  the  witness  gave  his  evidence.  If 
you  cast  your  eye  down  page  99,§  (it  would  be  improper  for  me  to  read  it,)  I  think  your 
lordships  will  see  that  he  evidently  fenced  with  a  question,  the  answer  to  which  he 
could  not  fail  to  have  known,  namely,  the  faet  that  a  quarrel  of  some  kind  had  taken 
place  between  himself  and  Mr.  Miller,  (Mr.  Miller  being  the  person  who  built  the  tug 
in  which  he  was  a  partner,)  and  that  Mr.  Miller  had  brought  an  action,  which  was  then 
pending  against  himself  (Da  Costa)  and  his  partners.  On  that  point  he  said  that  he 
did  not  know  that  an  action  was  pending,  but  would  not  be  sure  upon  the  point.  A 
very  curious  sort  of  statement,  which,  of  course,  a  jury  very  well  knows  how  to  deal 
with.    That  was  the  character  of  the  witness  upon  general  points. 

Now  I  will  take  your  lordships  to  the  part  of  the  eidvnoe  which  was  relied  upon  by 
the  Crown.  At  page  74||  this  straightforward  and  highly  respectabe  gentleman  gave 
this  evidence.  There  was  a  considerable  discussion  as  to  whether  the  evidence  could 
be  admitted ;  it  is  on  the  second  day,  at  page  87,irthat  the  evidence  really  commendfes. 
Your  lordships  will  find  it  begins  in  the  middle  of  the  paragraph  headed  "  Queen's  advo- 
cate," more  than  half  way  down  the  page.  "  Do  you  remember  a  short  time  before  the 
Emperor  was  launched,  having  a  conversation  with  Mr.  Miller,  senior  ?  "  (The  Emperor 
was  a  tug  boat  that  was  being  built.)  He  says, "  Yes.  When  was  the  Emperor  launched  ? 
On  the  8th  day  of  January.  1863?— Yes.  You  say  you  remember  having  a  conversation 
•with  him ;  and  now  I  ask  you  what  that  conversation  was  ?  "    Then  a  little  lower  down 
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the  Queen's  advocate  says,  "Perhaps  I  had  better  put  it — Had  he  a  conversation  with 
you  about  the  Alexandra  ?" — He  answers,  "  Several  times.  Now,  then,  I  will  ask  you 
further,  "  You  had  a  conversation  about  the  Alexandra? — Yes.  Did  he  in  the  course  of 
that  conversation  say  anything  to  you  as  to  what  the  Alexandra  was  intended  for  ? — 
On  three  different  occasions."  Then  an  interposition  as  to  an  objection  took  ijlaoe,  and 
then  the  Queen's  advocate  resumes  thus,  "Did  he  in  the  course  of  that  conversation  tell 
you  what  she  was  intended  for? — He  did.  What  did  he  say? — He  told  me  she  was  a 
gunboat  for  the  southern  confederacy.  Did  he  say  anything  to  you  at  that  time  about  a 
contract  for  the  Alexandra? — He  did,  my  lord;  must  I  give  you  the  exact  words  that 
passed?  Lord  Chief  Baron.  Give  us  the  best  of  your  recollection  of  what  passed.  The 
Queen's  Advocate.  The  question  is :  Did  he  say  anything  to  you  then  about  a  contract 
for  the  Alexandra? — He  said,  'We,  conjointly  with  Messrs.  Fawcett,  Preston  and  Com- 
pany, are  building  this  vessel  for  Messrs.  Fraser,  Trenholm  and  Company.'  Did  he  say  for 
whom  ? — They  were  the  agents  for  the  southern  confederacy."  Then  I  asked,  "Did  he 
say  that  ? — Those  are  the  words  he  said.  The  Queen's  Advocate.  What  did  he  say  ? — 
Tliey  were  the  agents ;  in  the  conversation  that  took  place  he  several  times  said  so. 
In  the  conversation  that  took  place  he  said  several  times  that  they  were  the  agents  for 
whom  ? — For  the  southern  confederacy.  Had  you  any  other  conversations  with  him 
about  the  Alexandra,  and  for  whom  she  was  intended  ? — Yes,  certainly.  What  did  he 
say  at  those  other  times  1 — It  was  the  same  sort  of  thing.  Lord  Chief  Bakon.  It  was 
to  the  same  effect? — Yes.  The  Queen's  Advocate.  Were  these  conversations  that 
you  are  now  speaking  to  before  or  after  the  launching? — Before  the  launching.  Were 
these  conversations  which  you  have  last  spoken  to  before  or  after  the  one  you  have 
mentioned? — These  were  after.  And  on  several  occasions  you  say  he  said  the  same 
thing  ? — Yes."  I  will  postpone  any  observations  which  I  may  have  to  make  upon  that 
till  I  have  read  the  whole  of  that  which  bears  upon  that  point.  If  your  lordships  will 
turn  to  the  middle  of  the  next  page,  page  89,*  your  lordships  will  find  this,  "  Do  you 
remember  having  a  conversation  with  Mr.  Miller  upon  the  subject  of  the  Alexandra  in 
November,  1862?"  He  said,  "I  do.  Do  you  remember  whether  he  said  anything 
about  the  name  of  the  vessel  on  that  occasion  in  November  1862  ? — He  did.  What  did 
he  say? — Alexandra.  Tell  me  what  he  said? — He  said  that  the  vessel,  the  gnnboat," 
(that  is  a  little  parenthesis  of  his  own,  which  always  comes  in,)  "was  to  be  called  the 
Alexandra."  "  Did  you  ask  him  any  question  why  she  was  to  be  called  the  Alexandra? — 
I  did.  What  was  the  question? — I  asked  him,  was  that  a  name  of  some  state  or  city, 
and  he  said  it  was.  Did  he  say  where  it  was  ? — He  said  it  was  in  the  southern  States; 
I  think  that  was  the  word.  Did  he  say  anything  about  its  agreeing  with  any  other 
name? — He  said  it  was  in  unison  with  the  Alabama  and  the  Florida.  Upon  this  point, 
I  will  ask,  did  he  ever  speak  of  the  Florida,  as  you  call  it,  by  any  other  name  ? — The 
Oreto.  You  have  told  us  about  a  conversation  in  November  1862;  do  you  remember 
having  a  conversation  with  him  in  December  1862 ;  do  you  remember  having  another 
conversation  with  him  in  the  next  month? — Yes.  Do  you  remember  anything  in  that 
conversation  being  said  about  guns? — I  cannot  say ;  I  do  not  remember  about  the  guns. 
You  do  not  remember  anything  being  said  about  guns? — ^Not  in  December.  Do  you 
remember  anything  bein^  said  about  copper  ?"  Then  he  says,  "  I  said  I  thought  we  had 
a  great  deal  of  copper  going  on  board  for  a  vessel  of  that  size."  He  adds,  "  He  said  it 
did  not  matter;  the  parties  that  they  were  for  did  not  care  for  expense.  Do  you 
remember  at  any  time  his  saying  anything  to  you  about  a  gun  in  connection  with  the 
Alexandra,  or  guns? — ^Nothing;  only  gunboat,  that  is  all.  That  is  all  you  remember? — 
Yes."  Then  he  says  he  knows  Captain  Testier  and  Mr.  Welsman  slightly.  He  knows 
Mr.  Welsman  by  sight.  My  lord  asks :  "  Is  Mr.  Welsman  a  member  of  the  firm  of  Fraser, 
Trenholm  and  Company  ? — He  is."  Then  he  is  asked,  "  Did  you  see  him  there  more 
than  ence  ?"  (that  is  in  Mr.  Miller's  yard  during  the  time  when  the  Alexandra  was 
building.) — "Yes.  Did  he  do  anything  when  he  was  there?"  AUow  me  to  call  your 
lordships'  attention  to  the  answer,  "  I  saw  him  giving  orders  for  one  of  the  men  to  work 
at  this  boat.  That  is  this  Alexandra  you  mean? — Yes.  Did  you  see  him  doing  that 
more  than  once  ? — The  order — that  was  only  once.  Did  you  see  him  doing  anything 
else  besides  giving  orders  ? — He  was  always  inspecting  round  about.  Always  inspect- 
ing do  you  say  ?— When  I  saw  him.  Do  you  know  Captain  Tessier;  I  think  you  said 
you  did? — Quite  well.  Have  you  seen  him  there  during  the  time  the  Alexandra  was 
being  built? — Yes.  More  than  once? — Yes.  Have  you  seen  him  there  frequently? — 
Yes.  Have  you  heard  him  give  any  orders  respecting  the  gunboat? — I  did  not  hear 
him  give  any  orders."  Now  we  pass,  my  lords,  to  page  97,t  where  he  is  asked  this,  it  is 
a  little  above  the  middle  of  the  page.  "  I  want  now  to  draw  your  attention  to  a  par- 
ticular occasion.  Do  you  remember  after  the  Emperor's  trial  trip,  I  am  not  sure  whether 
it  was  after  the  first  or  the  second,  but  it  was  after  one  of  the  trial  trips  of  the  Empe- 
.  ror,  do  you  remember  being  in  the  cabin  of  the  Emperor  with  Mr.  Miller,  senior?" — He 
says,  "He  was  in  the  cabin  when  I  was  there.  Was  this  at  the  trial  trip  ? — The  Queen's 
Advocate.  It  was  after  the  trial  trip.  Was  it  after  the  first  or  the  second  trial  trip  ?— 
The  second.    Now  on  that  occasion  do  you  remember  whether  young  Mr.  Miller  came 
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dowB  and  oaUed  to  his  father  ?— He  did."  And  then,  lower  down,  he  says,  "  He  told  me 
that  Captain  Tessier  wanted  him;"  that  is,  Miller,  senior.  Then  he  says,  "He  came 
np,  and  then  he  says  that  he  (the  witness)  "was  up  close  with  him."  Then  he  is  aslced, 
And  then  were  you  aud  old  Mr.  Miller  and  young  Mi-.  Miller  and  Captain  Tessier  on 
vrif  '^*  *^®  s&me  time? — Yes.  Did  Captain  Tessier  on  that  occasion  say  anything  to 
Miller,  senior,  ahout  the  Alexandra.  First  of  all  say  '  yes '  or  '  no.'  Did  he  say  any- 
thing ?— He  did.  What  did  he  say  V  Then  passing  to  the  next  page,  below  the  middle, 
after  the  question  was  discussed  as  to  whether  it  should  he  put  or  not,  youwiU  see 
this,  "  Did  he  say  anything  as  to  the  construction  of  the  Alexandra  ?"  He  says,  yes.  Tell 
us  what  he  said  with  reference  to  the  construction  of  the  Alexandra.— He  wanted  the 
combings  of  the  hatch  higher.  That  is  what  he  said?— Yes.  Did  he  say  how  much 
higher  he  wanted  them?— Three  inches,  I  think  it  was.  Of  what  hatch  ?— The  main 
hatch.  Did  Miller,  senior,  make  any  answer  ?— He  did.  What  did  he  say  ?— He  said  he 
would  not  do  it ;  it  was  according  to  contract."  By  which  I  understand  that,  as  it  was, 
it  was  according  to  contract.  "  Lord  Chief  Baron  Pollock.  What  was  done  was 
according  to  contract  ?— Yes.  But  what  was  proposed  to  be  done  was  not  according 
to  contract  f— No.  The  Queen's  Advocate.  That  is,  that  Mr.  Miller  said  he  would  not 
do  it,  because  what  was  done  had  been  done  accordirg  to  contract  ? — Yes." 

Now,  my  lords,  there  is  a  passage  or  two  in  the  cross-examination  which  I  will  take 
with  that.  It  is  at  page  100,*  about  eight  lines  down  the  page.  "  Yon  say  you  saw 
him  "  (that  was  Mr.  Welsman)  "  give  an  order  on  board  the  Alexandra  ?— I  did  not  see 
him.  Mr.  Welsman,  not  Captain  Tessier?"  The  Queen's  Advocatk.  No,  he  did  not 
say  that.  Mr.  Kaeslake.  He  said,  "  I  did  not  hear  him  give  orders,  he  was  about 
superintending."  Then  he  is  asked  this  question  :  "  I  observed  you  dwelt  particularly 
on  the  word,  'saw.'  Did  you  ever  hear  Mr.  Welsman  give  an  order? — I  did.  What 
was  it  ? — ^He  told  a  man  to  knock  off;  he  was  doing  something  different  to  his  wishes, 
and  the  man  did  knock  off."  In  his  examination  in  chief,  I  may  observe,  that  he  said 
he  heard  him  give  orders  to  a  man  to  work  at  the  boat.  That  was  the  only  occasion, 
he  says,  he  ever  heard  an  order  given,  and  the  order  he  heard  given  was  that  he  ordered 
a  man  to  work  at  the  boat.  His  words  are — "  I  saw  him  giving  orders  for  one  of  the 
men  to  work  at  this  boat."  Then  on  cross-examination,  what  he  says  he  heard  was 
this — "  He  told  a  man  to  knock  off ;  he  was  doing  something  different  to  his  wishes, 
aud  the  man  did  knock  off.  That  is,  he  stopped  work  ? — He  stopped  work  and  went 
away.  Did  you  see  the  Alexandra  launched  ? — No.  Do  you  know  that  she  was  launched 
on  the  day  that  the  Princess  of  Wales  came  to  London  ? — I  could  not  tell  the  day ;  I  do 
not  know."  Of  course  he  would  not  venture  to  know  anything  at  all  so  plain  as 
that. 

Now  I  have  read  to  your  lordships  the  evidence  upon  this  part  of  the  case  which  is 
relied  upon  by  the  Crown.  It  is,  as  your  lordships  see,  evidence  given  by  Da  Costa  of 
a  statement  made  by  Mr.  Miller,  the  builder  of  the  ship.  That  is  the  kind  of  evidence 
which  they  bring  forward.  The  first  observation  that  occurs  upon  the  evidence  is  this : 
Suppose  it  were  unimpeachable  ;  suppose  there  were  not  a  word  to  be  said  against  the 
evidence  of  this  witness  ;  suppose  there  were  no  reason  to  ask  the  jury  to  disbelieve 
him,  either  in  point  of  accuracy  or  on  any  other  ground ;  then  the  first  question  that 
presents  itself  is  this :  In  this  proceeding  in  this  suit,  what  is  the  effect  of  the  statement  of 
Mr.  Miller,  even  supposing  it  to  have  been  made  ?  Now,  there  was  a  considerable  amount 
of  aigument  at  the  trial  as  to  whether  in  the  first  instance  such  evidence  was  receivable 
at  all.  We,  of  course,  objected  to  it,  and  if  the  result  of  the  argument  had  gone  the 
other  way,  we  should  have  asked  for  a  further  consideration  in  the  shape  of  a  bill  of 
exceptions  on  that  point.  But  the  Lord  Chief  Baron,  when  he  came  to  the  conclusion 
that  in  form  it  ought  to  be  admitted,  carefully  guarded  himself  by  saying  that  the 
question  was  left  open  as  to  what  the  effect  of  a  statement  made  by  a  person  in  Mr. 
Miller's  position  might  be  upon  other  persons  who  were  no  parties  to  the  statement. 
Then  the  point  may  be  put  thus  :  You  have  a  person  like  Mr.  Miller,  who,  upon  the  evi- 
dence of  Da  Costa  himself,  is  buildiug  a  ship  by  contract,  involving,  therefore,  the 
necessity  that  he  is  building  it  as  the  person  employed  by  some  person  or  persons  who 
are  his  employers.  Therefore,  I  submit  that,  whether  in  point  of  form  the  evidence  is 
admissible  or  not,  at  all  events  it  is  an  observation  which  occurs  upon  the  effect  of  the 
evidence,  that  if  yon  find  a  statement  alleged  to  have  been  made,  and  believe  it  to  have 
been  made,  by  Mr.  Miller,  the  person  building  the  ship  by  contract,  just  as  the  intent 
of  Mr.  Miller,  if  he  is  only  employed  in  building  the  ship  as  an  agent  would  not  be 
material  within  the  purview  of  this  act,  so  a  multo fortiori  a  statement  made  by  Mr. 
Miller  in  the  course  of  his  building,  that  the  ship  is  to  be  used  for  a  particular  purpose, 
must  be  a  statement  which  if  received  can  affect  no  person  who  is  admitted  to  have  a 
property  in  the  vessel.  I  should  submit  that,  if  there  was  not  a  word  to  be  said  against 
the  accuracy  of  Da  Costa  in  general,  any  statement  made  by  him  as  to  what  Mr.  Miller^ 
the  builder,  said,  would  not  weigh  a  feather  as  against  the  persons  who  have  the  pro- 
perty in  this  vessel. 

Again  let  me  ask  your  lordships  to  observe  what  the  jury  had  to  consider,  and  what 
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was  put  to  tlie  jury  broadly  and  clearly.  There  was  a  witness  whose  manner  and  char- 
acter had  the  observations  to  be  made  upon  them  which  I  have  made.  And  now  take 
the  statement  he  himself  makes  of  this  conversation ;  is  that  a  statement  which  upon 
the  face  of  it  ought  to  be  received  by  the  jury  as  true  ?  Can  anything  so  wholly  foreign 
to  the  ordinary  course  of  business  among  mankind  be  supposed  as  that  which  this 
witness  tells  us  ?  He  was  a  person  not  in  any  way  particularly  intimate  with  Mr. 
Miller ;  the  only  connection  he  had  with  Mr.  Miller,  the  only  ground  he  had  for  being 
present  in  the  yard  was  that  he,  Miller,  was  building  a  tug  in  which  he,  Da  Costa, 
happened  to  be  a  partner.  It  was  not  a  matter  of  common  ignorance  that  proceedings 
were  being  taken  in  Liverpool  about  this  very  time  with  reference  to  ships  as  to  which 
the  United  States  government  complained  that  they  should  not  be  allowed  to  leave  the 
port  of  Liverpool.  Is  it  probable  or  credible  then  that  Mr.  Miller  would  make  a  com- 
munication which  necessarily  would  be  a  communication  of  a  confidential  and  secret 
character,  to  a  person  like  Da  Costa,  with  whom  he  had  no  connection,  and  as  to  whom 
he  had  no  motive  for  making  such  a  communication  ? 

Then,  my  lords,  look  at  what  the  communication  is  said  to  have  been.  It  is  unfor- 
tunately but  too  clear  upon  the  face  of  it,  that  it  is  a  statement  made  actually  by 
repeating  almost  the  very  words  of  one  of  the  counts  of  the  information.  That  state- 
ment is  this,  that  Mr.  Miller  said,  I,  in  .conjunction  with  Messrs.  Fawcett,  Preston  and 
Company,  are  building  the  Alexandra  for  Messrs.  Fraser,  Trenholm  and  Company,  who 
are  the  agents  for  the  Confederate  States  of  South  America.  It  is  a  statement,  I  say, 
made  clearly  and  distinctly  to  prove  one  of  the  counts  of  the  information,  and  it  is  a 
statement  which  in  common  life  it  is  utterly  impossible  to  believe  that  Mr.  Miller  made^ 
but  it  does  not  stop  there.  The  witness  says,  he  made  it  three  times ;  then  he  enlarges 
the  statement  he  has  made  to  "  several  times."  Can  any  man  conceive  that  a  state- 
ment of  that  sort,  a  statement  which  you  cannot  believe  in  probability  was  made  once, 
should  have  been  made  several  times  upon  one  occasion,  and  repeated  upon  others  ? 
The  thing  is  incredible.  But  all  I  have  to  say  is,  that  it  was  for  the  jury  to  say  whether 
with  those  observations  to  which  I  say  the  evidence  of  Da  Costa  is  open,  that  evidence 
ought  to  be  credited  and  received,  and  whether,  supposing  that  a  declaration  of  Mr. 
Miller  would  have  an  eifect  upon  the  case,  they  were  to  believe  that  that  declaration 
ever  was  made. 

Now,  my  lords,  I  have  submitted  to  your  lordships  the  view  of  the  evidence  which  I 
should  desire  to  present  in  opposition  to  that  part  of  the  rule  which  asserts  that  the 
verdict  was  against  the  evidence,  or  against  the  weight  of  evidence.  I  say  it  was 
for  the  Crown,  in  a  case  of  a  forfeiture,  or  a  case  of  an  offense,  to  prove  their  case  with 
reasonable  certainty ;  I  do  not  say  to  demonstratiou ;  hut  I  say  this  was  the  kind  of 
evidence  which  they  presented  to  the  jury,  and  I  say  that  if  the  jury  had  found  difi'er- 
ently,  I  should  have  had  very  good  ground  to  complain  of  and  iind  fault  with  the  find- 
ing of  the  jury.  Upon  that  point  very  different  opinions  may  be  entertained;  but  at 
all  events  it  was  for  the  jury  to  say  whether  upon  that  evidence  they  found  that  the 
intent,  with  respect  to  the  employment  of  the  ship,  which  would  bring  it  within  the 
section,  was  made  out.  And  if  they  arrived  at  the  conclusion  that  that  intent  was  not 
made  out,  I  say  th  at  they  were  warranted — clearly  and  distinctly  warranted — in  arriving 
at  that  conclusion. 

That  brings  me  to  what  I  propose  to  myself  as  the  third  and  remaining  point  with 
which  I  have  to  trouble  your  lordships,  and  it  is  a  jjoint  which  will  lie  within  a  very 
narrow  compass.  Having  submitted  to  your  lordships  the  view  of  what  I  apprehend  to 
be  the  law  upon  a  case  of  this  kind,  and  having  submitted  the  view  of  the  evidence 
which  we  represent,  I  come  to  the  diiection  which  was  understood  to  come  from  the 
Lord  Chief  Baromto  the  jury,  and  to  apply  that  direction  to  the  law  and  the  facts  I 
have  mentioned.  Now,  my  lords,  I  have  had  the  advantage  of  perusing  the  short-hand 
writer's  notes,  in  two  different  editions,  I  may  say,  of  the  charge  Of  the  learned  Lord 
Chief  Baron,  and  I  will  submit  to  your  lordships  the  propositions  which  I  understand 
to  be  deducible  from  that  charge.  And,  if  I  am  right  with  respect  to  those  propositions, 
in  saying  that  they  are  fairly  deducible  from  the  charge,  I  think  your  lordships  will  be 
of  opinion  that  those  propositions  would  carry  to  the  mind  of  the  jury  a  sufficient  and 
reasonably  proper  explanation  of  the  law  on  the  subject  as  applicable  to  the  case  before 
them. 

But,  my  lords,  I  cannot  help  quoting,  as  an  observation  upon  that  question,  what  I 
see  fell  from  a  learned  judge  of  another  court,  Mr.  Justice  Crompton,  with  reference  to 
criticisms  such  as  are  sometimes  made  upon  the  charge  of  a  learned  judge  upon  an  occa- 
sion of  this  kind.  It  was  in  the  case  of  the  Queen  against  EusseU,  which  was  an  appli- 
cation for  a  new  trial  on  an  indictment  for  obstructing  navigation,  on  the  ground  of 
misdirection,  which  is  reported  in  the  twenty-third  volume  of  the  new  series  of  the  Law 
Journal,  (it  is  an  appeal  from  a  magistrate's  court,)  at  page  173:  "No  doubt  any 
expression  thrown  in  by  a  judge  may,  strictly  speaking,  have  an  effect  on  the  verdict; 
but  the  real  question  is,  as  said  by  my  brother  Coleridge,  whether  the  direction  was 
practically  correct.  If  it  was,  we  should  not  disturb  the  verdict  on  that  ground;  I  am 
satisfied  that  the  learned  judge  did  not  use  the  words  in  the  sense  complained  of;  my 
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only  douM  has  'been  -wUether  the  jury  may  not  have  misunderstood  him.  If  they  had 
done  so,  I  should  imagine  he  would  have  interposed  when  the  verdict  was  returned,  and 
directed  it  to  he  entered  for  the  Crown.  It  is  dangerous  to  pick  out  paiticular  expres- 
sions from  a  judge's  summing  up,  and  to  criticise  them  verbally  when  he  is  substan- 
tially correct  in  the  direction  he  gives  to  the  jury."  My  lords,  I  think  that  is  a  fair 
canon  of  interpretation  to  apply  to  the  charge  of  a  learned  judge.  It  is  quite  obvious 
that  no  charge  to  a  jury  could  practically  be  sustained  if  it  were  not  looked  at  and 
judged  from  the  point  of  view  there  laid  down. 

Now,  my  lords,  I  come  to  the  propositions  which  I  deduce  from  the  words  of  the 
learned  Lord  Chief  Baron  in  this  case,  and  I  will  refer  to  the  parts  of  the  charge  from 
which  I  deduce  them.  They  are  four  in  number,  though  they  go  to  make  up  one  gen- 
eral view  of  the  case.  My  lords,  in  the  first  place,  I  understand  the  Lord  Chief  Baron 
to  have  laid  down  this  to  the  jury,  that  to  build  a  ship,  as  distinguished  from  equip- 
ping, fitting  out,  furnishing,  and  arming  her,  is  not  an  offense  within  the  act  of  Parlia- 
ment, even  although  the  ship  so  built  might  be  easily  convertible  into  a  ship  of  war.  • 

Lord  Chief  Baron.  For  a  power  not  actually  engaged  in  war  a  ship  may  be  built 
and  even  completely  armed ;  the  statute  would  not  prevent,  it  at  all. 

Sir  Hugh  Cairns.  No  doubt,  my  lord,  that  would  be  upon  another  point,  as  an 
article  of  merchandise,  of  course ;  but  I  was  speaking  now  irrespectively  of  the  ques- 
tion whether  it  was  intended  to  sell  a  ship  as  an  article  of  merchandise  or  not ;  but  I 
understand  the  charge  of  the  Lord  Chief  Baron  to  go  to  this,  that  the  building  of  a  ship 
is  distinct  from  equipping,  fitting  out,  furnishing,  and  arming,  though  the  ship  might 
be  easily  converted  into  a  ship  of  war. 

Lord  Chief  Baron.  It  seems  to  me  to  be  as  plain  as  possible,  that  you  must  give 
some  effect  to  the  omission  of  the  word  "build;"  otherwise,  if  it  was  intended  that 
nothing  of  that  sort  should  be  done,  it  would  have  been  the  easiest  thing  in  the  world 
to  say  "you  shall  not  build." 
Sir  Hugh  Cairns.  Quite  so,  my  lord. 

Lord  Chief  Baron.  I  think  it  is  important,  in  order  to  get  at  what  was  meant  not 
to  he  done,  to  find  out  what  it  is  that  you  are  allowed  to  do.  If  I  recollect  rightly,  in 
some  of  the  matters  that  you  have  alluded  to,  in  the  correspondence  which  led  to  the 
adoption  of  the^  rules  of  Washington's,  there  are  some  words  as  to  the  course  which 
it  was  desirable  to  take. 

Sir  Hugh  Cairns.  He  says,  "  We  are  a  ship-building  nation ; "  we  must  take  care 
not  to  interfere  -svith  that. 

Lord  Chief  Baron.  Just  so ;  they  would  not  like  to  have  the  entire  craft  of  ship- 
building abolished. 

Sir  Hugh  Cairns.  The  second  proposition  which,  if  I  understand  the  charge  aright, 
I  conceive  to  be  laid  down,  is  this,  that  the  Alexandra  clearly  was  not  armed^  and  that 
it  was  for  the  jury  to  say  whether  she  was  equipped,  fitted  out,  or  furnished,  or  ihtended 
so  to  he,  within  her  Majesty's  dominions.  The  third  proposition  which  is  deducible 
from  his  lordship's  sharge — I  do  not  mean  to  say  that  these  propositions  were  laid  down, 

it  is  not  the  habit  to  lay  them  down  distinctly — was  this 

Mr.  Baron  Channel.  You  say,  "  equipped,  furnished,  or  fitted  out  within  her  Maj- 
esty's dominions." 
Sir  Hugh  Cairns.  Yes,  my  lord. 
Mr.  Baron  Bramwell.  Or  intended  so  to  be. 

Sir  Hugh  Cairns.  Or  intended  so  to  be.  The  third  proposition  which  I  collect  is 
this,  that  the  equipment,  famishing,  or  fitting  out  must  be  of  a  warlike  character. 
And  the  fourth  proposition  I  imderstand  to  be  this,  (and  I  wiU.  in  a  n^oment  compare 
it  with  what  fell  from  my  lord  this  momiug,)  that  it  was  for  the  jury  to  say  whether 
they  considered  that  there  was  any  intention  of  employing  the  ship  to  cruise  and  com- 
mit hostilities  at  all. 

Now,  my  lords,  I  ask  for  a  moment  your  lordships'  attention  to  the  fourth  of  these 
propositions  before  I  come  to  the  charge  itself;  because  I  must  say,  that  it  seemed  to 
me  that  if  any  person  could  have  had  any  just  ground  of  complaint  with  regard  to 
that  part  of  the  charge,  it  would  have  been,  not  the  Crown,  but  the  claimants ;  because, 
if  I  might  take  leave  to  say  so,  with  very  great  respect  to  my  lord,  what  I  should  ob- 
serve upon  that  is  this — that  perhaps  that  proposition  has  in  it  a  breadth  which  is  not 
necessary,  and  as  to  which  the  claimants  might  say  that  it  was  putting  the  case  in  an 
unfavorable  way  for  them.  For  example,  on  behalf  of  the  claiihants  I  take  leave  to 
think  I  might  say.  Do  not  leave  it  to  the  jury— or  that  your  lordship  should  not  leave 
it  to  the  jury — to  say  whether  there  was  an  intent  to  employ  the  ship  to  cruise  and 
commit  hostilities  at  all — I  might  say,  leave  it  to  the  jury  in  a  more  limited  form — 
leave  it  to  the  jury  to  say  whether  there  was  an  intent  to  employ  her  to  cruise  and 
commit  hostilities  on  the  part  of  one  belligerent  against  the  other  belligerent.  That 
is  a  much  more  limited  proposition.  But  my  lord  left  the  larger  one  to  the  jury,  as  I 
understand  it.  And  therefore  I  say,  that  if  any  one  can  complain  of  that  it  is  the 
claimants,  that  is  the  defendants,  and  not  the  Crown,  because  if  the  jury  found  agamst 
the  Crown  upon  the  larger  proposition,  a  multo  forUori  they  would  have  found  against 
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the  Crown  upon  the  smaller  proposition.  It  seems  to  rae,  therefore,  that,  entirely  owing 
to  what  my  lord  said  this  morning,  that  he  did  not  think  it  necessary  to  put  to  the  juiy 
about  the  particular  service  upon  which  the  vessel  was  to  be  employed,  if  it  is  the  case, 
as  I  think  I  shall  show  that  it  is,  that  though  he  left  the  question  to  the  jviry  whether 
she  was  to  he  employed  to  cruise  and  commit  hostilities  at  all,  he  left  out  the  other 
question  involved  in  it,  whether  she  was  to  be  employed  in  the  service  of  A  against  B. 

Now,  I  will  give  an  example  of  the  passages  which  seem  to  bear  out  the  propositions 
which  I  have  submitted  to  your  lordships  as  the  eifect  of  the  charge. 

Lord  Chief  Baron.  My  intention  was  to  assume  that  she  was  intended  by  those 
who  were  intending  ultimately  to  employ  her  for  the  confederate  goverument.  I  will 
read  to  you  a  part  of  what  I  said,  at  page  232:*  "  I  do  not  knpw  what  conclusion  you 
would  come  to  as  to  what  service  she  was  intended  for.  If  it  became  a  matter  of  im- 
portance to  decide  that,  it  would  be  a  question  for  you  to  decide  whether  it  amounted 
to  more  than  a  strong  suspicion,  or  whether  it  was  so  made  out  to  your  entire  satisfac- 
tion as  to  justify  a  verdict  in  that  direction." 

Sir  Hugh  Cairns.  No  doubt,  my  lord ;  nothing  could  be  more  distinct.  Your  lord- 
ship did  not  put  it  to  the  jury  for  what  particular  service  she  was  intended;  but  if 
your  lordship  will  bear  with  me  for  a  moment  I  will  come  to  that  passage  by  and  by. 

Lord  Chief  Bakon.  Allow  me  to  finish  the  sentence.  "  But,  gentlemen,  I  do  not 
propose  to  put  that  to  you,  nor  do  I  think  it  worth  while  to  follow  the  learned  attorney 
general  through  the  whitewashing  of  Clarence  Randolph  Yonge,  because,  after  all, 
what  he  proved  seems  to  me  to  have  the  least  possible  connection  with  or  effect  upon 
the  real  question  in  this  case,  which  I  take  to  be  this — Was  the  vessel  built  or  was  it 
merely  in  course  of  building?  Now,  gentlemen,  I  present  the  matter  to  you  in  another 
point  of  view,  and  then  comes  the  question  as  to  the  words  employed. 

Sib  Hugh  Cairns.  Yes,  upon  that  part,  as  to  the  words,  I  shall  have  something  to  say. 

Lord  Chief  Bakon.  Ajid  then  comes  the  allusion  to  the  case  cited  by  the  attorney 
general  then  for  the  first  time,  not  in  the  opening,  but  for  the  purpose,  I  imagine,  of 
putting  the  court  in  possession  of  aU  he  meant  to  rely  upon,  which  case,  he  having  cited, 
I  adopted.  I  am  not  sure  that,  if  the  question  were  to  be  argued  here,  I  should  entirely 
concur  in  thai;  it  would  require  a  good  deal  of  consideration,  and  perhaps,  some  little 
reflection,  but  I  adopted  it,  and  stated  to  the  jury  that  I  considered  myself  upon  that 
occasion  bound  by  that  authority,  and  left  it  to  them  as  part  of  the  law  of  the  case. 
Then  I  go  on,  "I  do  not  mean  to  say  that  it  is  absolutely  necessary,  (and  I  think  that 
the  learned  attorney  general  is  right  in  that,)  it  is  not  perhaps  necessary  that  the  vessel 
should  he  armed  at  all  points;  though  it  may  be  that  the  case  cited  from  6  Peters's 
Reports  by  the  learned  attorney  general,  somewhat  late  in  the  day,  is  a  case  where  the 
jury  found  that  the  vessel  was  actually  fitted  out."  It  was  admitted  that  she  was  not 
armed  at  all.  They  found  so  most  properly,  for  she  actually  sailed  away  with  the 
captain,,  who  afterward,  turned  her  into  a  privateer,  and  she  went  away,  in  a  great 
measure,  fitted.  The  jury  found  that  she  was  fitted,"  and  it  was  quite  clear  that 
she  was  not  armed.  "The  question  is,  whether  you  think  that  this  vessel  was  fitted. 
Armed,  she  certainly  was  not;  but  was  there  an  intention  that  she  should  he  furnished, 
fitted,  or  equipped  at  Liverpool  ?  "  (leaving  "  armed  "  quite  out  of  the  question.)  "  Because 
gentlemen,.  I  must  say,"  (and  here  comes  that  "if,")  "it  seems  to  me  that,  in  respect  of 
the  Alabama,  if  she  sailed  away  from  Liverpool  without  any  arms  at  all,  merely  a  ship 
in  ballast,  unfurnished,  unequipped,  unprepared,  and  her  arms  were  put  in  at  Terceira, 
not  a  port  in  her  Majesty's  dominions,  the  foreign  enlistment  act  is  no  more  violated  by 
that  than  by  any  other  indifferent  matter  that  might  happen  about  a  boat  of  any  kind 
whatever."  I  certainly  meant  to  assume  that  it  was  not  necessary  for  the  jury  to  come 
to  any  conclusion  with  respect  to  the  use  that  was  to  be  made  of  the  vessel  by  anybody, 
because  if  she  was  not  in  a  condition  fitted,  furnished,  and  equipxied,  so  as  to  come 
within  that  which  a  subject  of  this  country  is  not  allowed  to  do— if  she  was  never 
intended  to  be  put  in  that  condition,  then  it  did  not  signify  at  all  what  was  the  service 
for  which  she  was  ultimately  intended.  And  I  thought  that  the  use  that  was  to  he 
made  of  the  words  "attempt,"  "endeavor,"  and  so  on,  is  this,  that  provided  there  was 
no  intention  of  doing  an  act  that  was  forbidden,  what  was  attempted  to  be  done  would 
not  be  a  violation  of  the  act. 

Sir  Hugh  Cairns.  Of  course  not,  my  lord.  There  is  no  doubt  that  in  the  passage 
which  your  lordship  has  read  the  jury  were  told  that  it  was  not  put  to  them,  and  that 
it  was  not  necessary  for  them  to  consider  what  was  the  particular  service  that  she  was 
intended  for.  I  shall  presently  call  your  attention  to  what  was  said  in  the  latter  part 
of  the  charge.  But  allow  me  first  to  refer,  in  support  of  the  first  of  the  propositions 
which  I  said  were  to  be  collected  from  this  charge,  to  the  bottom  of  page  229 1  and  the  top 
of  230t.  After  referring  to  the  authorities— to  Justice  Story  and  the. Commentaries  of 
Chancellor  Kent,  my  lord  says,  "These,  gentlemen,  are  authorities  which  show  that 
where  two  belligerents  are  carrying  on  war,  the  subject  of  a  neutral  power  may  supply  to 
either,  without  any  breach  of  international  law,  and  certainly  without  any  breach  of 
the  foreign  enlistment  act,  (and  it  does  not  say  a  word  about  it,)  all  the  munitions  of 

•  See  page  129.  t  See  page  128. 
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Tear,  gunpowder,  every  description  of  fire-arms,  cannon,  every  kind  of  weapon,  in  short, 
whatever  can  be  used  in  war  for  the  destruction  of  human  beings  who  are  contending 
together  in  this  way.  Well,  gentlemen,  why  should  ships  be  an  exception?  In  my 
opinion,  in  point  of  law,  they  are  not.  Presently  I  shall  have  to  put  to  you  the  question 
oi  fact  about  the  Alexandra,  which  you  will  decide.  The  foreign  enlistment  act  it  is  now 
necessary  for  me  to  advert  to,  in  order  to  tell  you  what  is  the  construction  which  I  put 
on  the  seventh  section,  which  alone  we  have  to  do  with  on  the  present  occasion." 
Then  his  lordship  reads  the  title  of  the  act  and  the  preamble.  Up  to  that  point  I 
submit  to  your  lordships  that  it  is  perfectly  clear  that  where  his  lordship  speaks  of 
ships  he  could  not  have  meant— it  would  be  absurd  to  suppose  that  he  meant— 
furnishing,  fitting,  and  arming;  he  speaks  of  ships  being  built  as  distinguished  from 
whatever  might  be  meant  by  equipping,  furnishing,  fitting  out,  and  arming.  It  is 
made  still  more  clear  at  the  top  of  page  231,*  where,  after  reading  the  words  of  the  act, 
and  those  words  especially  "equipping,"  "fitting  out,"  and  "arming,"  his  lordship  says, 
"Now,  with  respect  to  the  question  of  building,  it  is  certainly  remarkable  that  there  is 
not  a  word  said  about  it.  It  is  not  said  that  you  may  not  build  vessels  for  the  belligerent 
power.  There  is  nothing  suggested  of  the  kind,  and  clearly  by  the  common  law,  and 
by  the  passages  I  have  read  to  you,  surely  if  from  Birmingham  either  state  may  get  any 
quantity  of  destructive  instruments  of  war,  and  if  from  the  various  parts  of  the  kingdom 
where  gungowder  is  made  they  can  obtain  any  quantity  of  that  destructive  material, 
why  should  they  not  get  ships?  Why  should  ships  alone  be  themselves  contraband ?„ 
that  is  to  say,  forbidden  by  the  statute.  It  is  perfectly  apparent,  and  no  person  can 
contend  for  a  moment  that  the  jury  misunderstood  this  matter;  that  where  my  lord 
spoke  of  the  building  of  ships  as  not  being  prohibited,  he  meant  to  refer  to  the  building 
of  ships  as  distinguished  from  what  might  be  meant  by  those  other  words,  "  equip,  &c." 
Now  as  to  the  second  point ;  the  view  which  was  presented  by  my  lord  to  the  jury 
about  the  Alexandra,  and  her  condition  with  reference  to  the  seventh  section,  the  pas- 
sage my  lord  has  read  is  the  chief  one  which  I  meant  to  rely  upon  for  that  purpose.  I 
mean  that  passage  which  begins  below  the  middle  of  page  233  ;t  but  I  cannot  help  think- 
ing, more  especially  when  I  find  that  the  two  reports  do  not  agree,  that  there  is  a 
slight  inaccuracy  in  one  of  the  reports  in  part  of  that  passage,  which  may  affect  the 
whole,  as  to  which  I  will  take  leave  to  make  my  suggestion  at  the  proper  time.  My 
lord  says,  "  Now,  gentlemen,  I  present  the  matter  to  you  in  another  point  of  view. 
The  ofi'ense  against  which  the  information  is  directed,  is  the  '  equipping,  furnishing, 
fitting  out,  or  arming.'  Gentlemen,  I  have  looked,  so  that  I  might  not  go  wrong,  (as 
we  have  the  advantage  of  having  it  here,)  at  Webster's  American  Dictionary,  a  work 
of  the  greatest  learning,  research,  and  ahUity.  No  one  can  complain  that  I  refer  to 
that.  It  appears  there  that  to  '  equip '  is  to  furnish  with  arms.  In  the  case  of  a  ship 
especially  it  is  to  furnish  and  complete  with  arms.  That  is  what  is  meant  by  '  equip- 
ping.' 'Furnish'  is  given  in  every  dictionary  as  the  same  thing  as  'equip.'  'To  fit 
out"  is  '  to  furnish  and  supply,'  as  to  fit  out  a  privateer.  And  I  own  that  my  opinion 
is,  that  '  equip,' '  furnish,'  '  tit  out,'  or  '  arm,'  all  mean  precisely  the  same  thing." 

Now  I  stop  there  for  a  moment.  There  cannot  be  the  slightest  doubt  that  in  one 
sense  those  four  words  do  mean  the  same  thing ;  that  is,  no  person  could  doubt  for  a 
moment  that  to  equip  would  include  all  equipments,  and  that  equipment  would  be  a 
nomen,  geiwrale.  It  would  be  absurd  to  say  that  all  kinds  were  not  included  in  the 
term  equipment.  And  certainly  with  respect  to  the  term  "  arm,"  it  is  impossible  to 
say  that  that  would  not  be  included  in  the  other  terms  "  equip,"  "  fit  out,"  or  "  furnish," 
if  it  were  necessary.  There  can  be  no  doubt  that  each  of  the  three  words  first  men- 
tioned would  include  and  comprehend  in  their  extent  the  fourth  term,  to  "  arm."  Then 
it  concludes,  "  I  don't  mean  to  say  that  it  is  absolutely  necessary,  (and  I  think  that  the 
learned  attorney  general  is  right  in  that,)  it  is  not,  perhaps,  necessary  that  the  vessel 
should  be  armed  at  all  points."  Now,  with  regard  to  that,  I  cannot  help  thinking 
that  it  is  not  quite  an  accurate  report  by  the  short-hand  writer,  because  in  our  report 
it  is  a  little  different.  This  is  printed  from  our  short-hand  writer's  note8,"without  any 
correction.  We  do  not  pledge  ourselves  to  one  more  than  the  other.  At  page  245  in 
the  small  copy,  three  or  four  lines  lower  down,  after  speaking  of  the  equipping,  fitting 
out,  and  furnishing,  the  learned  lord  chief  baron  is  made  to  say,  "  I  do  not  mean  to 
say  that  it  is  absolutely  necessary,  (and  I  think  that  the  learned  attorney  general  is  . 
right  in  that.")  That  is  one  sentence.  "  It  is  not,  perhaps,  necessary  that  me  vessel 
should  be  armed  at  all  points,  although  it  may  be  that  the  case  cited  from  6  Peters's 
Reports  by  the  learned  attorney  general  somewhat  late  in  the  day  is  a  case  where  the 
jury  found  that  the  vessel  was  actually  fitted  out."  Now,  inasmuch  as  we  find  imme- 
diately afterward  that  the  learned  lord  chief  baron  takes  distinct  notice  that  the 
Alexandra  was  not  armed  at  aU,  but  that  still  there  was  a  question  to  be  submitted  to 
the  jury  notwithstanding  that,  it  seems  to  me  perfectly  obvious  that  just  a  word  or 
two  has  dropped  out  from  this  sentence. 
Mr.  Attorney  General.  Oh ! 
SiK  Hugh  Cairns.  My  friend  is  very  fond  of  interrupting  by  a  sneer  or  a  laugh,  but 

*  See  page  l!ie.  tSee  page  139. 
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I  venture  to  think  that  it  would  be  better  he  should  hear  what  I  have  to  say  upon  the 
point,  and  reply  in  a  more  decorous  form  at  a  proper  time.  My  lords,  I  venture  to 
think  that  it  is  a  fair  and  just  conclusion  from  the  whole  of  this  passage,  taking  notice, 
as  we  do,  that  the  lord  chief  baron  pointed  distinctly  the  attention  of  the  jury  to  this, 
that  the  Alexandra  was  not  armed  at  all,  but  that  yet  the  question  was  for  them 
whether  there  was  or  was  not  an  intention  of  equipping,  fitting  out,  and  furnishing ; 
I  say  it  is  to  my  mind  reasonably  clear  that  he  must  have  said  this — I  don't  mean  to 
say  that  it  is  absolutely  necessary  she  should  be  armed,  and  it  is  not  necessary  that 
she  should  be  armed  at  all  points.  Because  otherwise  there  would  have  been  an  end 
of  the  case.  There  would  have  been  nothing  to  leave  to  the  jury.  If  my  lord  had 
meant  to  say.  It  is  not  necessary  that  she  "  should  be  armed  at  all  points ; "  implying 
that  it  is  necessary  she  should  be  armed  to  a  certain  extent;  and  if  the  moment  after- 
ward he  went  on  to  tell  the  jury  it  is  admitted  that  she  was  not  armed  at  all,  but  it  is 
for  you  to  say  whether  there  was  an  infringement  of  any  of  those  other  words  which 
occur  in  the  act  of  Parliament. 

Mr.  Baron  Channell.  What  did  the  lord  chief  baron  treat  as  the  finding  of  the  jury 
in  that  American  case  which  was  referred  to  ? 

Sm  Hugh  Cairns.  There  were  no  arms;  the  ship  was  not  armed  in  the  Quincy  case. 
She  had  equipments  and  fittings  out  of  a  warlike  character^  but  not  arms. 

Mr.  Baron  Channbll.  You  read  the  lord  chief  baron's  observations  as  amounting 
to  this :  "  If  the  jury  find  the  vessel  was  actually  fitted  out,"  and  then  adding  the 
words  "  though  not  armed  at  all  points." 

Sir  Hugh  Cairns.  She  was  fitted  out  of  course  with  the  fittings  which  the  report  of 
that  particular  case  shows  were  on  board. 

Mr.  Bakon  Channbll.  If  the  lord  chief  baron  says,  "  It  is  not  necessary  that  the 
vessel  should  be  armed  at  all  points,"  he  is  speaking  of  some  amount  of  armament ; 
and  the  case  which  was  cited  somewhat  late  in  the  day  is  a  case  where  the  jury  found 
that  the  vessel  was  actually  fitted  out,  though  not  armed  at  all  points. 

Sir  Hugh  Caikns.  Though  not  armed  or  armed  at  all  points,  is  how  I  understood 
the  lord  chief  baron  to  put  it.  I  apprehend  there  is  an  alternative.  In  his  lordship's 
allusion  to  that  case  he  first  presented  to  the  jury  what  might  be  his  own  view  of  this 
verbiage,  "  equipping,"  "fitting  out,"  &c.,  but  which  it  was  not  necessary  to  lay  down  to 
the  jury  as  the  law.  But,  then,  says  my  lord,  I  do  not  mean  to  lay  that  down  to  you,  nor 
do  I  mean  to  say  that  it  is  necessary  she  should  be  armed,  or  armed  at  all  poiilts ; 
neither  one  nor  the  other.  Then  what  is  the  question  that  I  should  leave  ?  His  lord- 
ship makes  it  clear,  because  he  goes  on  to  say,  "  The  question  is,  whether  you  think 
that  this  vessel  was  fitted ;  armed  she  cert^nly  was  not."  But  if  his  lordship  had 
meant  to  say,  All  I  can  tell  you  is  that  she  need  not  be  armed  at  all  points,  but  must 
be  armed  somewhat,  there  would  have  been  nothing  to  leave  to  the  jury  at  all. 
Whereas  my  lord  goes  on  to  say,  "  The  question  is  whether  you  think  she  was  fitted ; 
armed  she  certainly  was  not ;  but  was  there  an  intention  that  she  should  be  furnished, 
equipped,  or  fitted  out  at  Liverpool?"  That  clearly  shows  that  he  meant  to  put  it 
in  contrast  with  the  arming,  if  it  was  necessary  to  separate  the  one  from  the  other. 

Mr.  Baron  Bramwell.  It  strikes  me  that  the  other  side  would  not  agree  to  what 
you  say,  that  there  was  an  end  of  the  case  if  arming  were  necessary.  Because,  sup- 
posing it  was  necessary  to  arm ;  if  it  were  intended  to  arm  partly  at  Liverpool,  it 
would  be  within  the  act  of  Parliament. 

Sir  Hugh  Cairns.  But  the  lord  chief  baron  does  not  say  that. 

Mr.  Baron  Bramwbll.  I  understood  you  to  say  that  if  the  lord  chief  baron  had 
Jaid  down  that  more  or  less  of  arming  was  necessary  there  was  an  end  of  the  case, 
inasmuch  as  there  was  no  actual  arming  at  all.  I  say  that  that  would  probably  not  be 
agreed  to,  for  this  reason,  that  if  there  was  an  intention  to  arm,  and  they  were  pre- 
parlDg  the  ship  to  receive  arms,  that  would  be  enough. 

Sir  Hugh  Cairns.  But  your  lordships  should  be  good  enough  to  bear  in  mind  the 
statement  of  the  attorney  general  in  reply.  He  had  virtually — ^indeed,  I  may  say, 
literally  in  verhis — conceded  the  question  of  any  intention  to  arm. 

Mr.  Baron  Bramwbll.  Did  he  do  so  ? 

Sir  Hugh  Cairns.  Oh  yes,  my  lord ;  that  was  perfectly  understood. 

Mr.  Baron  Bramwell.  I  was  not  aware  of  that  being  the  case. 

Mr.  Attorney  General.  I  distinctly  differ  from  my  learned  friend. 

Sir  Hugh  Caiens.  I  expect  that  my  learned  friend  will  "  distinctly  differ"  with 
everything  he  has  heard  me  say  from  beginning  to  end. 

Lord  Chief  Bajron.  Is  there  anything  in  the  whole  information  that  charges  arming 
at  all,  or  anything  about  it  ? 

The  Queen's  Advocate.  No,  my  lord ;  nothing  at  aU. 

Sir  Hugh  Cairns.  No,  my  lord;  there  is  nothing  about  arming  or  about  an  intention 
to  arm. 

Mr.  Baron  Bramwbll.  As  I  understand,  you  say  that  my  lord  told  the  jury  that  it 
was  not  necessary  that  the  vessel  should  be  armed,  and  that  had  he  said  otherwise,  or 
been  of  a  different  opinion,  that  it  was  necessary  that  she  should  be  armed,  that  that 
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would  liave  put  an  end  to  the  case.  Now  I  do  not  think  it  would;  because,  although 
the  statement  in  the  information  is  "furnish,"  "fit  out,"  and  " equip,"  and  there  is 
nothing  about  arming,  yet  if  furnishing,  fitting  out,  and  equipping  may  take  place 
where  there  is  a  partial  arming,  then  although  no  actual  aiming  had  taken  place,  yet 
if  they  were  attempting  to  do  that,  the  offense  would  be  in  the  intention. 

Sir  Hugh  Caiens.  The  act  of  Parliament  does  not  say  "  intend,"  it  says  "  an  attempt 
to  arm," — that  is  an  act,  and  there  is  no  such  act  alleged  in  the  information.  There 
IS  no  attempt  to  arm  alleged  in  any  part  of  the  information  from  the  beginning  to  the 
end.    I  do  not  believe  that  the  word  "  arm  "  occurs  in  the  information  in  any  count. 

Mr.  Bakon  Beamweix.  No,  it  does  not. 

SiK  Hugh  Cairns.  I  believe  we  are  all  agreed  about  that ;  therefore  I  say,  my  lords, 
that  the  lord  chief  baron,  leaving  to  the  jury  this  question,  "  Was  there  an  intention 
that  she  should  be  furnished,  or  fitted  out,  or  equipped  at  Liverpool?"  left  exactly  the 
question  which  under  the  act  of  Parliament  ought,  in  our  view  of  the  case,  to  be  left 
to  them,  and  that  although  my  lord  did  say  that  in  his  opinion  there  would  be  ground 
to  arguo  that  those  four  words  meant  to  signify  the  same  idea,  he  did  not  so  put  it  to 
the  jury.  He  receded,  for  the  purpose  of  the  question  he  was  going  to  put  to  the  jury, 
irom  any  view  of  the  law  of  that  kind,  and  adopted  the  view  indicated  in  the  Ameri- 
can case  cited  by  the  attorney  general.  He  made  it  perfectly  clear  beyond  the 
wretched  criticism,  (which  probably  as  we  heard  it  on  the  motion  for  the  rule  will  be 
repeated  here,)  that  the  jury  believed,  or  imagined,  that  the  lord  chief  baron  was 
saying,  "  If  you  are  of  opinion  that  there  were  no  a,rms  on  board,  there  is  an  end  of  the 
case,  and  you  must  find  a  verSict  for  the  claimant  and  not  for  the  Crown."  Now  as  to 
the  character  of  the  equipment  which  must  be  on  board,  to  which,  throughout  the 
whole  of  his  charge,  his  lordship  must  have  been  taken  to  have  been  pointing,  your  lord- 
ships will  find  it  very  clearly  laid  down,  and  it  is  not  necessary  that  the  learned  judge 
should  repeat  in  every  sentence  what  he  has  before  stated.  At  the  bottom  of  page  230,* 
your  lordships  will  find  this :  "Now,  gentlemen,  the  question  that  I  shall  propose  to 
you  is  this,  whether  you  think  that  this  vessel  was  merely  in  the  course  of  building 
for  the  purpose  of  being  delivered  in  pursuance  of  a  contract,  which  I  own  I  think  was 
perfectly  lawful ;  or  whether  there  was  any  intention  that  in  the  port  of  Liverpool  or 
any  other  Engjlish  port  (and  there  is  certainly  no  evidence  of  any  other)  the  vessel 
should  be  equipped,  fitted  out,  and  furnished  or  armed  for  the  purpose  of  aggression  ? 
That  is  the  question."  Pointing  clearly  to  the  character  and  object  of  the  equipping, 
furnishing,  fitting  out,  or  arming,  as  the  case  might  be.  My  lords,  still  further  upon 
that  point  you  will  find  at  page  233,t  what  wHL  at  the  same  time  support  what  I  call 
my  first  proposition,  and  also  the  fourth.  Your  lordships  will  find  about  ten  lines 
from  the  bottom  of  page  233,  after  speaking  of  the  evidence  of  Captain  Inglefield,  my 
lord  says:  "In  short,  what  he  makes  oat  is,  that  she  might  have  been  built  for  a 
yacht,  or  might  have  been  built  as  a  vessel  capable  of  being  convertible  into  a  war 
vessel.  But  the  question  is,  was  there  any  intention  that  in  the  port  of  Liverpool,  or 
in  any  other  port,  she  should  be,  in  the  language  of  the  act  of  Parliament,  either 
equipped,  furnished,  fitted  out,  or  armed  with  the  intention  of  taking  part  in  any  con- 
test?" Now,  my  lords,  I  say  that  that  is  the  larger  proposition  which  I  took  leave  to 
submit,  we  on  the  part  of  the  claimants  might  have  demurred  to,  but  which  the  Crown 
certainly  cannot  object  to.  It  is  quite  true  that  my  lord,  as  he  said  just  now,  told  the 
jury  that  he  did  not  mean  to  trouble  them  with  the  question  of  what  particular  ser- 
vice she  might  be  intended  for,  but  here  is  a  question  which  includes  the  other,  a 
much  larger  and  much  more  intelligible  question  which  was  left  to  the  jury.  Is  it 
your  opinion  that  in  the  language  of  the  act  of  Parliament,  she  was  intended  to  be 
"equipped,  furnished,  fitted  out,  or  armed  with  the  intention  of  taking  part  in  any 
contest?"  Well,  if  she  was  not  armed,  equipped,  furnished,  or  fitted  out  with  the 
intention  of  taking  part  in  any  contest,  a  multo  fortiori  she  could  not  have  those  things 
done  to  her  with  the  intention  of  being  employed  in  the  service  of  the  confederates  to 
cruise  and  commit  hostilities  against  the  United  States  of  America.  It  seems  to  me 
beyond  the  possibility  of  controversy  that  this  larger  proposition  to  which  I  say  we 
might  have  objected  includes  in  it  the  minor  proposition  which  the  Crown  complains 
was  not  found  in  the  charge  of  the  chief  baron. 

Now,  my  lords,  I  therefore  submit  to  your  lordships  that  the  charge  looked  at  in  this 
way  will  be  found  in  substance  to  have  directed  the  attention  of  the  jury  to  everything 
which  ought  to  have  been  laid  before  them  as  matter  of  law,  and  to  everything  which 
ought  to  have  been  put  to  them  as  the  issue  of  fact  to  be  decided  between  the  parties. 
And,  my  lords,  I  feel  satisfied  that  both  according  to  your  lordships'  practice  in  all 
actions  which  are  tried  in  this  court,  but  I  might  say  more  especially  according  to  the 
immemorial  practice  in  actions  which  are  of  a  penal  character,  or  actions  involving  a 
forfeiture,  if  your  lordships'  find  that  this  case  has  been  tried  in  a  manner  which  has 
produced  a  result  satisfactory  to  your  lordships'  mind  on  the  law  and  on  the  evidence, 
your  lordships  will  not  enter  into  any  minute  criticism  upon  the  words  of  the  charge, 
but  well  rest  satisfied  with  the  manner  in  which  the  verdict  was  given.    I  submit  with 

^ *- — 

*  See  page  128.  t  See  page  130. 
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confidence  that  on  the  evidence  wMch  I  have  taken  the  liberty  of  commenting  on,  it  is 
utterly  impossible  to  say  that  a  jury  was  not  warrauted,  and  thoroughly  well  warranted, 
in  coming  on  the  facts  to  the  conclusion  that  they  came  to,  and  that  evidence  presented 
on  the  part  of  the  Crown,  was  evidence  that  could  not  support  the  case  which  the 
Crown  alleged  and  which  the  Crown  attempted  to  prove. 

Then  I  say,  on  the  construction  of  the  act  of  Parliament,  the  evidence  as  to  the  con- 
dition of  the  ship  the  Alexandra,  and  the  evidence  as  to  intention  was  evidence  which 
shows  clearly  and  distinctly  that  the  Alexandra  was  neither  equipped,  furnished,  nor 
fitted  out,  nor  armed,  nor  was  there  any  intention  to  furnish,  to  equip,  fit  out,  or  arm 
her,  or  any  attempt  to  do  any  one  of  these  things,  within  the  port  of  Liverpool,  or 
within  any  part  of  her  Majesty's  dominions.  And  I  say  let  any  person  read  the  reply 
of  the  attorney  general  in  this  case,  and  it  is  utterly  impossible  to  do  otherwise  tlian 
arrive  at  the  conclusion  that  the  Crown  at  that  time  thought  they  were  not  entitled  to 
a  verdict,  and  if  your  lordships  are  of  that  opinion,  in  substance  the  justice  of  the  case 
has  been  arrived  at.  And  certainly,  my  lords,  I,  on  behalf  of  my  clients,  however 
interesting  it  may  be  to  have  points  of  law  decided  upon  an  act  which  has  not  been 
made  the  subject  of  discussion  up  to  the  present  day,  do  trust  that  your  lordships  will 
not  have  those  points  discussed  at  the  expense  of  my  clients.  I  venture  to  say,  and 
with  confidence,  that  the  Crown  is  bringing  forward  a  case  which  is  without  precedent 
during  the  seventy  years  which  have  elapsed  since  the  statute  was  made  on  this  subject 
across  the  Atlantic — which  is  without  precedent  during  the  forty  years  in  which  we 
have  had  a  similar  act  of  Parliament  in  this  country.  Isay  it  is  impossible  to  suppose 
that  if  the  law  were  as  they  allege  it  to  be,  cases  wonm  not  have  occurred  again  and 
again  where  seizures  and  forfeitures  would  have  been  made  under  the  penalties  of  this 
act.  I  say  the  case  they  are  bringing  forward  is  against  the  history  of  legislation  ou 
this  subject ;  it  is  against  the  true  and  sound  construction  of  the  act  of  Parliament  on 
the  subject ;  it  is  against  the  declarations  which  have  been  made  by  every  one  who 
has  had  the  right  to  control  the  movements  of  the  Crown,  or  to  direct  or  advise 
the  movements  of  the  Crown,  in  putting  this  act  into  execution  from  the  time  when 
the  act  first  attracted  public  attention.  And  I  trust  that  your  lordships  will  think  that 
the  litigation  we  have  had  hi  this  case  is  enough ;  that  full,  perfect,  and  complete 
justice  has  been  done  between  the  Crown  and  these  claimants  ou  a  statute  of  this  kind ; 
and  that  your  lordships  will  be  of  opinion  that  there  should  be  no  further  litigation 
in  this  case. 

Mr.  Bakon  CHAmsTELL.  Will  you  let  me  see  for  one  moment  the  smaller  copy  of  the 
short-hand  writer's  notes. 

Mr.  Kakslake.  My  lords,  it  will  be  convenient  for  me,  in  ahowing  cause  against  this 
rule,  to  follow,  to  some  extent  the  course  which  my  learned  friend.  Sir  Hugh  Cairns, 
has  adopted,  and  to  consider  in  the  first  place,  what  is  the  construction  to  be  put  upon 
the  statute  upon  which  this  information  has  been  filed ;  what  the  evidence  has  been  in 
this  case,  and  what  the  charge  of  the  learned  lord  chief  baron  was  to  the  jury,  which 
is  now  complained  of.  I  cannot  help  thinking,  that  as  far  as  the  second  point  goes, 
namely,  what  the  evidence  was  in  this  case,  and  what  was  the  effect  of  it,  that  the 
motion  of  the  attorney  general  was  rather  directed  to  this ;  not  that  the  verdict  was 
against  evidence,  as  the  case  was  left  to  the  jury,  and  according  to  the  lord  chief 
baron's  view  of  the  law ;  but  lassuming  his  lordship's  ruling  to  be  wrong,  that  the  evi- 
dence would  have  supported  the  verdict,  in  the  event  of  the  ruling  being  as  my  learned 
friend,  the  attorney  general,  wished  it  to  be.  If  that  is  so,  it  seems  not  necessary  to 
argue  at  any  length  the  question,  whether  the  verdict  was  against  evidence  or  not. 
The  question,  therefore,  resolves  itself  into  this,  whether  there  had  been  a  misdirection 
on  the  part  of  the  learned  chief  baron. 

Mr.  BAKOiir  Bkamwbll.  I  assume  that  all  the  attorney  general  would  say  would  be 
this,  that  assuming  my  lord  left  the  case  to  the  jury,  as  the  Crown  says  it  ought  to 
have  been  left,  namely,  that  any  equipping  or  fitting  out  would  be  within  the  act  of 
Parliament,  although  it  was  not  a  warlike  equipping ;  that  then  the  verdict  was  against 
the  evidence.    I  suppose  that  to  be  what  the  attorney  general  would  say. 

Mr.  Kahslake.  Yes,  my  lord ;  so  I  rather  assume  from  having  had  the  advantage  of 
hearing  a  great  portion  of  his  address  to  the  court  when  the  rule  was  moved  for.  I 
apprehend  that  that  is  not  a  verdict  against  evidence.  I  did  not  understand  the  learned 
attorney  general  to  say  that,  assuming  the  lord  chief  baron  laid  down  the  law,  as  we 
say  he  did,  there  was  not  ample  evidence  to  support  the  view  of  the  law  he  laid  down ; 
but  I  understand  him  to  say,  he  will  first  of  all  contend  that  the  lord  chief  baron  was 
wrong  in  his  view  of  the  law,  and  then,  assuming  the  view  presented  of  the  law  to  be 
correct,  that  the  evidence  supported  that  view. 

Mr.  Attoewey  General.  It  must  not,  of  course,  be  forgotten  that  I  took  a  certain 
view  of  what  the  lord  chief  baron  laid  down  which  may  possibly  turn  out  not  to  be 
correct,  and  supposing  that  view  is  not  correct,  then  I  adhere  to  my  motion  on  the 
ground  of  its  being  against  evidence. 

Mr.  Kaeslakb.  Then,  my  lords,  it  may  be  necessary  to  go  a  little  more  at  length  into 
the  evidence  of  the  case  to  show  that  it  would  warrant  the  verdict  given.    At  all 
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events,  upon  that  part  of  the  case,  -we  have  the  iufonnation  that  my  friend  in  some 
view  or  other  considers  that  the  verdict  was  not  warranted  by  the  evidence  given  in 
the  cause,  and  upon  that  ground  he  asks  for  a  new  trial,  that  is,  on  the  ground  that 
the  verdict  was  against  evidence ;  and  he  also  states  that  there  has  been  misdirection 
on  the  part  of  the  learned  judge,  and  he  is  allowed  to  adopt  a  course  which  is  not 
allowed  to  he  adopted  generally  by  other  litigants  in  this  court,  namely,  to  state  simply 
that  there  has  been  misdirection,  and  by  and  by  to  contend  that  there  has  been  snch 
■  misdirection  without  at  present  at  all  informing  his  opponents  what  the  misdirection 
is.  Therefore  we  are  left  to  consider  what  is  the  law,  and  whether  his  lordship  was 
right  in  his  view  of  the  law,  without  anyassistance  from  the  terms  of  the  rule  as  to 
what  my  friend  says  the  lord  chief  baron  directed,  and  what  he  ought  to  have  directed 
under  the  circumstances  of  the  case.  My  lord  chief  baron  has  said  that  vrith  the 
view  of  construing  this  act  of  Parliament,  and  especially  the  seventh  section,  it  is 
extremely  important  to  see  what  might  be  done  before  this  statute  was  passed.  After 
the  full  history  of  that  which  led  to  the  passing  of  this  statute,  which  has  been  gone 
into  at  such  length  by  my  learned  friend  Sir  Hugh  Cairns,  I  will  trouble  you  very  little 
indeed  upon  what  took  place  in  America,  or  upon  what  took  place  in  England,  before 
this  statute  was  passed.  But,  my  lords,  I  think  that  I  may  call  attention  to  an  author- 
ity which  is  earlier  even  than  the  authorities  of  1793,  to  which  my  learned  friend  called 
attention,  (and  which  will  be  found  in  Fortescue's  Reports,  at  page  338,  curiously 
enough  under  a  discussion  by  the  judges  as  to  the  precedence,  &o.,  of  the  jndges :)  the 
dictum  as  to  what  had  been  the  advice  given  by  the  judges  in  the  House  of  Lords,  as  to 
the  right  of  building  ships  of  war  for  foreigners  in  this  country ;  and  it  appears  to  me 
extremely  important  for  the  purpose  of  ascertaining  what  was  declared  as  long  ago  as 
1713,  and  again  in  1721,  to  be  the  opinion  of  the  judges  as  to  the  right  of  fitting  out  for 
foreign  nations  ships  of  war  in  this  country.  At  page  388  your  lordships  will  find  the 
following  passage:  "In  M^ichaelmas  vacation,  1721,  the  judges  were  ordered  to  attend 
the  House  of  Lords,  concerning  the  building  of  ships  of  force  for  foreigners,  and  the 
question  the  lords  asked  the  judges  was,  whether,  by  law,  his  Majesty  has  a,  power  to 
prohibit  the  building  of  ships  of  war  or  of  great  force  for  foreigners,  in  any  of  his  Maj- 
esty's dominions?  And  the  judges  were  all  of  opinion  (except  Baron  Montague,  Chief 
Justice  Pratt  delivered  the  opinion)  that  the  King  had  no  power  to  prohibit  the  same, 
and  declared  that  Montague  said  he  had  formed  no  opinion  thereon.  This  question 
was  aSked  on  occasion  of  ships  built  and  sold  to  the  Czar,  being  complained  of  by  the 
minister  of  Sweden ;  Trevor  and  Parker  gave  the  same  opinion  in  1713."  Therefore 
there  is  the  opinion  given  by  the  judges  that  the  Crown  could  not  interfere  to  prevent 
ships  of  force  being  fitted  out  with  warlike  equipments,  in  this  country,  for  foreigners, 
at  all  events  in  the  years  1713  and  1721. 

Mr.  Baron  Bkamwbll.  What  are  we  to  understand  by  that,  that  the  judges  thought 
that  the  expedition  might  be  fitted  out  to  invade  the  territory  of  the  Czar? 

Mr.  Karslake.  That  his  Majesty  had  no  right  to  stop  the  sailing  of  those  warlike 
ships,  for  the  purpose  of  being  engaged  in  war  with  foreign  belligerents.  That  was 
the  opinion  of  the  judges  upon  that  point. 

Mr.  Baron  Bramwell.  There  was  no  process  to  stop  them,  there  was  no  process  by 
which  the  Crown  could  have  stopped  them  from  proceeding,  was  there? 

Mr.  Karslake.  That  question  was,  I  suppose,  submitted  to  the  judges  at  the  same 
time.  The  question  was  whether  the  subjects  of  this  country  could  be  prevented  from 
selling  warlike  ships  to  foreign  nations  at  war. 

Lord  Chief  Babon.  I  dare  say  you  are  aware  that  the  last  time  the  judges  were 
assembled  for  the  purpose  of  having  a  question  put  to  them  in  that  general  way,  with- 
out argument  on  either  side,  one  of  the  most  eminent  judges  that  ever  occupied"  a  seat 
on  the  bench  of  English  judicature  refused  to  give  any  opinion  at  all — I  mean  Mr. 
Justice  Maule — and  he  said  that  unless  the  matter  was  argued  before  him,  so  that  he 
might  know  what  was  to  be  said  on  the  one  side  or  the  other,  he  should  decline  giving 
any  opinion.  I  apprehend  that  it  is  very  unlikely  that  a  question  of  that  sort  ever 
was  argued. 

Mr.  Kajkslake.  Very  possibly. 

Mr.  Baron  Bramwell.  We  are  summoned  by  our  writs  to  advise  the  House. 

Mr.  Karslake.  I  believe  at  the  time  it  was  the  common  practice  for  the  judges  to 
give  information  to  the  Crown  when  asked.  ^ 

Lord  Chlep  Baron.  Not  only  in  the  House  of  Lords,  but  it  was  not  an  uncommon 
thing,  you  will  find,  for  the  judges  to  be  assembled  for  the  purpose  of  giving  an  extra- 
judicial opinion.  They  were  assembled  once  u;pon  the  question  of  the  right  of  the 
sovereign  to  control  the  whole  of  the  royal  fami^,  and  as  to  giving  him  during  the 
lifetime  of  the  Prince  of  Wales  a  control  over  the  Prince  of  Wales.  He  was  considered 
to  be  the  father  of  the  royal  family.  The  judges,  certainly  not  in  the  House  of  Lords, 
but  at  Serjeant's  Inn,  were  assembled,  and  gave  an  opinion,  and  they  have  been  in  the 
habit  of  doing  it  upon  other  matters  of  state. 

Mr.  Karslake.  My  lords,  I  cited  that  passage  as  showing  the  opinion  of  the  judges, 
and  as  a  declaration,  therefore,  as  to  what  was  considered  to  be  the  law  at  that  time,  at 
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a  date  prior  to  that  of  the  first  authority  which  was  cited  by  Sir  Hugh  Cairns,  namely, 
the  resolutions  or  rules  which  were  come  to  in  1793,  and  to  show  that  before  that  time 
the  question  had  been  considered  here,  and  that  that  considered  opinion  had  been 
given  by  her  Majesty's  judges  upon  the  subject.  My  lords,  for  the  first  time,  in  the 
year  1794,  the  American  government  passed  an  act  of  Congress  for  the  purpose  of  mak- 
ing certain  provisions  as  regards  the  equipment  of  ships,  and  I  am  not  going  to  trouble 
your  lordships  with  the  history  of  those  resolutions  that  were  come  to  and  the  rules 
that  were  laid  down,  because  your  lordships  have  the  rules  before  you,  and  can  see 
what,  according  to  the  view  entertained  by  eminent  men  at  that  time,  was  considered 
to  be  the  extent"  of  the  prohibition,  and  what  were  the  rights  of  neutrals  in  supplying 
ships  and  equipments  to  belligerents.  Now,  my  lord,  it  was  not  thought  worth  while 
in  England  to  interfere  in  anyway  by  statute  until  the  year  when  this  act  was  passed, 
at  least  so  far  as  ships  were  concerned,  and  although  this  is  now  called  the  foreign 
enlistment  act,  certainly  so  far  as  ships,  which  are  mentioned  in  the  seventh  section, 
are  concerned,  it  is  a  most  inappropriate  title,  because  there  is  no  question  that  it  has 
retained  the  name  of  the  foreign  enlistment  act  from  the  circumstance  that  by  it  a 
slight  alteration  of  existing  law  as  regards  subjects  entering  the  service  of  foreign 
powers  was  then  made,  and  that  these  sections  as  to  ships  found  their  way  into  that 
act  of  Parliament  under  circumstances  which  have  been  referred  to  by  my  learned 
friend.  Sir  Hugh  Cairns.  Now,  my  lords,  what  were  those  circumstances?  Because  it 
is  not  immaterial  to  see  what  gave  rise  to  the  necessity  for  municipal  legislation  on 
this  subject.  Undoubtedly,  when  one  looks  at  the  debate  which  has  been  referred  to 
it  will  be  found  that  by  far  the  most  important  consideration  at  that  time  was  the 
amendment  of  the  law  as  to  foreign  enlistment.  But,  then,  it  was  thought  expedient 
also  to  put  a  stop  to  that  practice  which  was  existing  in  this  country  at  the  time  when 
this  act  was  passed,  namely,  of  expeditions  being  organized  by  the  subjects  of  this 
country,  who  sailed  from  its  shores  in  the  ships  fitted  out  here  for  the  purpose  of  tak- 
ing part  with  one  or  other  of  the  belligerents.  It  was  under  those  circumstances  that, 
when  the  foreign  enlistment  act  of  1819  was  passed,  these  new  sections,  providing 
against  the  equipment  of  vessels,  were  included  in  it ;  and,  my  lords,  I  think  that  any- 
body who  reads  the  preamble  of  the  act,  without  going  further,  without  looking  at  the 
section  which  has  been  so  much  commented  upon,  would  say  that,  beyond  all  doubt, 
so  far  as  the  preamble  discloses  the  object  of  the  act,  the  main  purpose  was  to  prevent 
his  Majesty's  subjects  from  engaging  in  war  on  their  own  account ;  because  we  find 
that  the  first  part  of  the  preamble  relates  to  the  enlisting  by  any  persons  of  her  Maj- 
esty's subjects;  and  the  second  part  of  the  preamble  clearly  refers,  or  appears  to  refer, 
to  the  arming  of  vessels  by  her  Majesty's  subjects  for  the  purpose  themselves  of  carry- 
ing on  warlike  operations.  It  says:  "Whereas  the  enlistment"  (that  is,  as  I  under- 
stand, by  anyone)  "  or  engagement  of  his  Majesty's  subjects  to  serve  in  war,  in  foreign 
service,  withou^t  his  Majesty's  license,  and  the  fitting  out  and  equipping  and  arming  of 
vessels  by  his  Majesty's  subjects  without  his  Majesty's  license,  for  warlike  operations 
in  or  against  the  dominions  or  territories  of  any  foreign  prince,  state,  potentate,  or  per- 
sons exercising,  or  assuming  to  exercise,  the  powers  of  government  in  or  over  any  for- 
eign country,  colony,  province,  or  part  of  any  province,  or  against  the  ships,  goods,  or 
merchandise  of  any  foreign  prince,  state,  potentate,  or  persons  as  aforesaid,  or  their 
subjects,  may  be  prejudicial  to,  and  tend  to  endanger  the  peace  and  welfare  of  this 
kingdom." 

Now,  my  lords,  as  far  as  the  former  foreign  enlistment  acts  w«re  concerned,  namely,  the 
act  of  the  29th  of  George  the  Second,  andtlieSth  George  the  Third,  and  so  far  as  this  act  in 
dealing  with  enlistment  is  concerned,  the  main  purpose  is  to  prohibit  the  subjects  of 
the  Crown  from  taking  service  under  foreign  powers.  The  acts  are  directed  to  the 
purposes  of  keeping  those  subjects  within  their  own  allegiance,  and  of  preventing  them 
giving  up  that  allegiance  by  entering  into  foreign  armies.  But  when  we  come  to  the 
sections  relating  to  the  equipment  of  vessels,  I  think  you  will  find  that  they  have  been 
framed  with  reference  to  those  rules  of  the  law  of  nations  which  have  been  laid  down, 
and  which  have  been  recognized  in  this  country,  and  which  were  perfectly  well  known 
as  being  the  law  of  nations  existing  at  the  time  the  act  passed.  Let  me  call  your 
lordships'  attention  to  some  considerations  as  to  what  was  permitted  in  the  year  1819 
at  the  time  of  this  act  of  Parliament  passing,  and  without  enumerating  all  the  things 
that  might  be  done  by  a  ship-bxiilder  in  this  country,  it  is  sufficient  to  say  that  my 
friends  Who  argue  on  the  other  side  will  not  deny  that  it  was  quite  open  to  a  ship- 
builder in  this  country  in  the  year  1819,  and  it  is  now  open  t9  him  to  sell  a  vessel  fully 
equipped  and  armed,  under  a  contract  and  as  a  commercial  transaction,  to  a  belligerent, 
that  ship  sailing  perfectly  complete  and  armed  from  these  shores,  and  I  say,  that  that 
was  a  case  which  might  have  occurred,  and  which,  probably,  did  occur -before  the  time 
that  this  act  passed,  and  which  advisedly  has  not  been  interfered  with  by  the  act  now 
under  your  lordships'  consideration.  Moreover  there  were  many  other  oases  which  my 
learned  friend,  Sir  Hugh  Cairns,  has  adverted  to,  in  which  ship-builders  in  this  country 
or  any  other  country,  according  to  the  law  as  declared  by  Washington,  had  a  perfect 
right  to  enter  into  commercial  transactions  as  regards  ships,  although  beyond  all  doubt 
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by  so  entering  into  those  commercial  transactions  tliey  might  strengthen  the  hands  of 
the  belligerents,  and  might  cause  a  considerable  degree  of  irritation  in  the  minds  of  one 
or  the  other  of  the  powers  engaged  in  war.  But  that  was  not  intended  to  be  prohibited 
by  this  statute,  and  that  which  did  lead  to  the  passing  of  the  statute  was,  beyond  all 
doubt,  this :  that  ships  of  war  were,  in  the  year  1819,  being  fitted  out  and  armed  and 
manned  by  British  subjects,  and  were  sailing  from  these  shores  for  the  purpose  of  taking 
part  in  hostile  expeditions  against  other  states.  It  is  under  these  cironmstances  that 
the  act  was  passed.  It  would  certainly  appear  that  the  object  of  the  statute  as 
declared  by  the  preamble  was  to  prevent  his  Majesty's  subjects  from  themselves  taking 
part  in  warlike  operations,  in  vessels  fitted  out  by  them  and  sailing  from  our  ports. 
Of  course  I  do  not  contend  that  the  preamble  of  the  statute  may  not  be  explained, 
controlled,  or  enlarged  by  the  language  which  one  finds  in  the  subsequent  sections,  and 
I  shall  have  occasion  to  consider  what  the  real  meaning  of  the  language  of  those 
subsequent  sections  is,  but  undoubtedly  in  approaching  the  consideration  of  the  ques- 
tion, it  is  absolutely  necessary  to  find  out  and  discover,  to  some  extent  at  all  events, 
what  the  law  allowed  the  subjects  of  a  neutral  power  to  do,  before  we  ascertain  what 
the  object  of  this  act  was,  and  what  they  were  to  be  restrained  from  doing  by  the 
seventh  section  of  the  act.  Now,  when  we  come  to  the  seventh  section  of  the  act,  we 
find  that  words  are  used  there  which  are  not  found  in  the  preamble ;  and  I  only  notice 
this  because  Mr.  Baron  Bramwell  seems  to  have  considered  that  there  was  some  weight 
to  be  attached  to  the  word  "  furnishing,"  found  in  the  seventh  section,  which  carries  it 
beyond  the  words  "equipping,"  "fitting  out,"  or  "arming,"  which  are  also  to  be  found 
in  that  section.  My  lords,  in  the  American  act,  which  it  was  said  was  the  precedent 
for  this  act,  you  wiU  find  that  there  was  no  preamble  at  all  to  assist  in  guiding  the 
consideration  of  what  really  was  intended  to  be  prevented.  The  words  found  in  the  third 
section  of  the  act  of  Congress,  which  is  said  to  be  the  precedent  for  the  act  of  1819,  the 
only  words  are  "  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure,"  and  so  on, 
or  "  knowingly  aid  and  assist  in  arming  any  private  ship  or  vessel  of  war  or  privateer, 
with  intent  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign 
prince  or  state,  or  of  any  colony,  district,  or  people,  to  cruise  or  commit  hostilities 
against  the  subjects,  citizens,  or  property,"  and  so  on.  My  lords,  the  seventh  section 
is  not,  therefore,  an  accurate  copy  of  that  section.  Now,  since  this  statute  has  passed, 
as  my  friends  admit,  and  as  is  proved  by  the  American  authorities,  as  well  as  by  the 
authorities  which  are  found  in  Kent's  and  other  works  which  my  learned  friend  has  cited, 
it  is  still  allowable  for  the  subjectsof  this  kingdom  to  fit  out  and  arm,  that  is,  complete, 
arm,  and  equip  a  vessel,  which  they  may  send  to  a  foreign  belligerent,  asking  that  foreign 
belligerent  when  the  ship  reaches  either  his  ports  or  any  port  out  of  the  IJnited  King- 
dom, to  purchase  that  vessel,  the  ship-builder  knowing  as  a  moral  certainty  at  the 
time  he  so  equips  and  arms  her  and  sends  her  from  these  shores  that  the  vessel  will  be 
purchased,  and  be  used  when  purchased,  for  the  purpose  of  carrying  on  hostilities. 
However,  that  is  not  forbidden  by  this  statute.  There  is  another  case  that  mi^ht  have 
occurred,  and  possibly  has  occurred  during  the  very  war  now  going  on,  and  it  would 
not  be  a  prohibited  transaction  in  any  sense ;  you  may  send  out  a  vessel,  or  even 
deliver  a  vessel  in  this  country  fully  armed  if  the  intention  of  the  party  receiving  be 
not  at  once  to  commence  hostilities,  but  to  use  the  vessel  as  a  model  for  the  purpose  of 
fitting  up  ships  of  war  in  his  own  country  or  elsewhere,  in  order  that  those  ships  may 
be  used  by  the  belligerents  for  the  purpose  of  hostilities,  and  that  is  not  prohibited  by 
the  statute.  The  legislature  were  no  doubt  prohibiting  that  which  might  be  done  at 
the  time  to  some  extent,  and  the  question  will  be  for  your  lordships  to  determine  to 
what  extent  the  undoubted  right  which  the  ship-builder  in  this  country  bad  of  supply- 
ing, as  contraband  of  war,  ships  of  war  to  foreign  belligerents,  has  been  interfered  with 
by  the  restriction  put  upon  him  by  this  act.  As  regards  guns,  cannon,  shot,  gunpowder, 
and  other  munitions  of  war  there  is  no  prohibition  by  statute,  and  those  contraband 
articles  may  still  be  sold  and  carried,  subject  to  confiscation,  to  a  foreign  belligerent. 
There  is  a  restriction  to  some  extent  put  on  the  ship-builder,  and  it  is  a  restriction 
which  had  not  been  imposed  on  other  persons  carrying  on  business  in  other  branches  of 
trade,  such  as  in  guns,  and  my  learned  friend,  the  attorney  general,  asks,  as  I  under- 
stand in  this  case,  that,  instead  of  your  lordships  putting  a  strict  and  narrow  construc- 
tion upon  this  statute,  which  is  a  highly  penal  statute,  the  widest  possible  construction 
shall  be  put  upon  it,  and  that  the  moment  anything  is  done  which,  in  its  nature, 
tends  in  any  way  to  render  a  ship  adaptable  even  to  the  purposes  of  war,  that  that 
ship  shall  be  at  once  forfeited  in  consequence  of  its  being  equipped  within  the  meaning 
of  this  seventh  section.  My  lords,  the  question  was  put  by  my  lord  to  the  late  learned 
attorney  general.  Sir  William  Atherton,  who  conducted  this  case  at  the  trial  during  his 
reply  to  the  jury,  whether  it  was  or  was  not  an  offense  at  the  present  moment  accord- 
ing to  his  construction  of  the  act  for  a  ship-builder  to  build  a  ship  which  had  no 
equipment  of  a  warlike  character  of  any  sort  or  kind,  intending  at  the  time  that  he 
built  that  ship  that  it  should  be  afterward  used  for  warlike  purposes.  But  although 
my  lord  pressed  the  then  learned  attorney  general  to  give  him  his  view  on  the  subject, 
Sir  WiUiam  Atherton  expressly  refused  to  do  so,  and  as  I  understand  my  friend  the  attome  j 
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general,  he  declines  to  give  any  opinion  on  that  subject,  although  the  same  question 
■was  put  to  him  in  the  course  of  his  motion  for  this  rule.  I  shall  assume,  however,  that, 
supposing  the  huU  of  a  vessel,  which  is  capable  of  being  used  for  warlike  purposes, 
after  it  has  been  made  complete  and  has  been  equipped  and  fitted  out,  is  sent  from  this 
country  to  a  belligerent  with  the  view  of  its  being  used  for  such  purposes,  but  is  towed 
away  as  a  mere  hull,  inasmuch  as  there  is  no  prohibition  of  such  an  act  to  be  found  in 
this  statute,  that  the  act  of  sending  away  a  vessel  in  that  stage  of  construction  is  not 
unlawful.  I  say  that  it  is  contemplated  that  there  should  be  something  more  than  a 
vessel  which  is  to  be  the  subject  of  forfeiture.  It  must  be  a  vessel  in  a  particular  state 
and  stage  of  completeness  ;  that  is,  not  simply  the  hull  of  a  ship,  but  a  vessel  fui-nished, 
equipped,  fitted  out,  or  armed,  which  is  to  be  the  subject  of  forfeiture  under  the  seventh 
section.  Then,  if  the  law  be  as  I  have  ventured  to  state  it  to  your  lordships,  that  a 
ship-builder  has  still  a  right,  in  common  with  other  merchants  in  this  country,  to 
supply  the  contraband  article  in  which  he  deals  up  to  a  certain  point,  the  question  is 
as  to  where  your  lordships  will  draw  the  the  line,  and  whether  your  lordships  are  to 
give  to  the  statute  the  extremely  wide  and  sweeping  interpretation  which  the  attorney 
general  suggests,  or  whether  the  more  limited  construction  which  we  seek  to  put  upon 
it  is  the  true  construction  to  be  placed  upon  this  act  of  Parliament.  And  when  your 
lordships  consider  that  question,  I  venture  to  say  that  it  is  more  consistent  with  the 
rules  of  construction  adopted  by  this  court  and  of  other  courts  of  law  where  a  new 
offense  is  created  by  act  of  Parliament,  where  a  particular  branch  of  commerce  which 
up  to  the  time  of  passing  the  act  has  not  been  made  unlawful  is  declared  illegal — when 
to  deal  with  ships  under  peculiar  circumstances  is  made  an  offense  and  a  misdemeanor, 
and  the  forfeiture  of  the  vessel  itself  is  to  be  incurred  in  the  event  of  the  act  of  Parlia- 
ment having  been  infringed — I  say  that  it  is  rather  for  your  lordships  to  put  a  limited 
and  strict  construction  upon  the  act  than  to  extend  it  as  wide  as  possible  for  the  pur- 
pose of  making  every  vessel  built,  or  in  course  of  building,  to  which  circumstances  of 
Buspicion  may  attach,  liable  to  the  forfeiture  which  is  claimed  by  the  Crown.  Now 
with  regard  to  the  ship  that  is  declared  to  be  liable  to  forfeiture  under  the  seventh 
section,  I  think  your  lordships  will  find,  that  beyond  all  doubt  the  criticism  I  have 
made  upon  the  section  is  well  founded;  that  it  is  necessary  not  merely  that  the 
vessel  should  be  in  such  a  state  as  to  be  what  may  be  called  a  ship,  but  it  must  be  a 
ship  which  is  equipped,  or  which  there  has  been  an  attempt  or  endeavor  to  equip.  I 
can  hardly  construe  the  language  used  by  my  learned  friend  when  he  moved  for  this 
rule,  but  I  rather  infer  from  what  he  said  ttat  he  would  admit  for  the  purpose  of  this 
argument,  at  all  events,  that  a  vessel  may  bo  built  with  the  intent  which  is  mentioned 
in  the  seventh  section,  and  that  it  is  not  forfeitable  so  long  as  there  is  no  equipment 
and  no  attempt  to  equip,  and  nothing  done  toward  equipment.  I  am  not  sure  whether 
I  understood  that  rightly,  because  the  language  of  my  friend  was  a  little  guarded;  but 
I  understood  him  further  to  say  that  at  all  events  after  the  vessel  had  arrived  at  the 
stage  at  which  she  could  properly  be  called  a  ship,  as  distinguished  from  a  mere  num- 
ber of  planks  put  together,  any  species  of  equipment,  however  innocent  per  se — (your 
lordships  wiU  find  this  at  page  55*) — "any  species  whatever  of  furnishing,  any  species 
whatever  of  fitting  out,  whether  with  or  without  arming,  is  struck  at  by  the  act,  by 
its  plain  words,  according  to  their  natural  meaning,  and  is  necessary ;  and  that  I  appre- 
hend is  their  object  and  policy,  provided,  always,  that  the  intent  and  purpose  is 
established."  Then  I  understand  my  friend  to  say  this :  Once  let  the  vessel  become, 
in  common  parlance,  a  ship,  add  to  that  vessel  the  stanchion  of  a  hammock  netting, 
she  is  then  equipped  sufficiently  for  the  purpose  of  being  brought  within  this  statute, 
provided  that  that  equipment  is  found  to  have  been  with  the  intent  charged  by  the 
statute. 

Mr.  Baron  Bramwbll.  That  if  you  get  clearly  to  the  intent,  that  that  gives  the 
equipment  a  distinctive  character. 

Mr.  Baeon  PiGOTT.  First  the  act  and  then  the  intent. 

Mr.  Kaeslakb.  Or  it  may  be  first  the  intent  and  then  the  act,  for  it  is  immaterial 
which  you  take  first.  The  act  declares  that "  if  any  person  shall  within  any  part  of  the 
United  Kingdom,  without  leave  or  license,  equip,  furnish,  fit  out,  or  arm,"  or  "  attempt 
or  endeavor  to  equip,  furnish,  fit  out,  or  arm,  or  procure  to  be  equipped,  furnished, 
fitted  out,  or  armed,  or  shall  knowingly  aid  or  assist,  &c.,  in  fitting  out,  &o.,  a  vessel 
with  intent  to  cruise  and  commit  hostilities,  &c.,  such  person  shall  be  guilty  of  a  mis- 
demeanor." Now,  my  lords,  a  question  may  arise,  though  I  do  not  know  that  it  is 
necessary  to  discuss  it  in  the  present  case,  as  to  what  the  real  meaning  of  this  section 
was  as  regards  the  persons  liable  to  indictment  for  being  engaged  in  fitting  out  a  vessel 
for  the  purpose  of  committing  hostilities.  The  question  has  been  raised  by  the  form  of 
the  indictment  here,  though  it  may  not  be  necessary  to  consider  it  for  the  purposes  of 
this  rule,  whether  it  is  not  necessary  that  the  persons  engaged  in  equipping  shall  them- 
selves be  intending  to  commit  hostilities.  I  think  when  the  whole  of  the  act  is  looked 
at,  that  that  may  very  likely  be  found  to  be  the  real  intention  of  the  statute;  there  are 
counts  to  meet  that  view,  and  that  may  be  matter  to  be  determined  hereafter.    We 
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find  that  the  prohibition  is  against  having  a  ship  equipped,  famished,  fitted  out,  or 
armed.  Now,  as  regards  the  arming,  it  is  admitted  in  this  case  that  there  was  no  arm- 
ing at  all,  nor  was  the  vessel  equipped,  nor  furnished,  nor  fitted  out  for  aggression ;  the 
utmost  that  can  be  said  by  my  friends  is  this,  that  there  was  something  ancipitus  usus 
upon  the  vessel,  which  they  s.ay  was  intended  to  be  thereafter  used  with  additions  for 
the  purpose  of  forming  part  of  a  warlike  equipment.  And  my  friends  put  ""it  that  this 
furnished  sufficient  grounds,  under  the  circumstances,  for  taking  possession  of  the  ves- 
sel. Beyond  all  doubt,  the  vessel  was  not  completely  furnished,  fitted  out,  or  equipped 
in  any  sense.  Then  my  friend  says  that  at  all  events  he  has  now  a  right  to  allege  that, 
if  the  vessel  was  not  equipped,  &o.,  there  was  an  attempt  or  endeavor  to  equip,  furnish, 
or  fit  out  the  ship  with  intent  to  cruise  and  commit  hostilities.  It  becomes  extremely 
material  to  ascertain  who  is  to  have  the  intent  which  must  exist  in  order  to  make  the 
vessel  forfeitable;  and,  my  lords,  on  that  point  I  would  ask  your  lordships'  attention  to 
the  authority  which  has  been  already  cited,  the  authority  from  the  American  courts 
of  the  United  States  vs.  Quincy,  and  I  will  show  that  that  decision  was  adopted  to  the 
fullest  extent  by  Sir  WiUiam  Atherton,  and  must  be  taken  to  be  the  law  applicable  to 
this  case.  It  is  there  said,  "The  offense  consists  principally  in  the  intention,"  which 
"must  be  a  fixed  intention,  not  conditional  or  contingent,  dependent  on  some  future 
arrangements.  The  intention  is  a  question  belonging  exclusively  to  the  jury  to  decide." 
That  was  the  decision  of  the  question  as  to  the  form  in  which  the  instruction  should  be 
given.  The  instructions  which  were  claimed  on  the  part  of  the  defendant  in  that  case 
of  the  Bolivar  were  as  follows:  "That  if  the  jury  believe  that  when  the  Bolivar  left 
Baltimore,  and  when  she  arrived  at  St.  Thomas,  and  during  the  voyage  from  Baltimore 
to  St.  Thomas,  she  was  not  armed  or  at  all  prepared  for  war,  or  in  a  condition  to  com- 
mit hostilities,  the  verdict  must  be  for  the  traverser.  (2.)  That  if  the  jury  believe  that 
when  the  Bolivar  was  fitted  and  equipped  at  Baltimore,  the  owner  and  equipper 
intended  to  go  to  the  West  Indies  in  search  of  funds  with  which  to  arm  and  equip  the 
same  vessel,  and  had  no  present  intention  of  using  or  employing  the  said  vessel  as  a 
privateer,  but  intended,  when  he  equipped  her  to  go  to  the  West  Indies,  to  endeavor  to 
raise  funds  to  prepare  her  for  a  cruise — ^then  the  traverser  is  not  guilty."  (3.)  "If  the 
jury  believe  that  when  the  Bolivar  was  equipped  at  Baltimore,  and  when  she  left  the 
United  States,  the  equipper  had  no  fixed  intention  to  employ  her  as  a  privateer,  but 
had  a  wish  so  to  employ  her,  the  fulfillment  of  which  wish  depended  on  his  ability  to 
obtain  funds  in  the  West  Indies  for  the  purpose  of  arming  and  preparing  her  for  war, 
then  the  traverser  is  not  guilty."  Upon  the  second  and  third  of  these  instructions  so 
claimed,  the  decision  was  given  in  favor  of  the  defendant. 

Mr.  Barox  Pigott.  I  suppose  that  the  owner  and  the  equippfer  was  the  same  person 
there. 

Mr.  Kaeslakb.  I  think  he  was  the  same  person. 

Mr.  Baeon  Chakneix.  The  court  below  seem  to  have  thought  that  the  intention 
was  not  only  necessary  but  absolutely  requisite. 

Mr.  Kakslake.  No  donbt,  my  lord.  In  order  that  there  may  be  no  doubt  as  to  what 
the  law,  as  it  was  laid  down  by  Sir  William  Atherton,  requires,  I  would  ask  your  lord- 
ships' attention  to  the  end  of  the  reply,  or  rather  the  summing  Tip  by  Sir  William 
Atherton.  Your  lordships  will  find  at  page  223,*  of  the  small  book,  the  following  pas- 
sage :  "  Gentlemen,  that  brings  us  to  the  great  question  in  the  case  with  which  my  learned 
friend  next  dealt  on  the  evidence.  I  mean  the  question  of  intent,  because  I  have  stated, 
and  admitted  throughout,  that  unless  you  are  satisfied  upon  the  evidence  produced 
upon  the  part  of  the  Crown  that  there  did  exist  the  intent — and  I  will  very  much  adopt 
the  view  put  forward  by  my  learned  friend  as  to  the  kind  of  person,  with  reference  to 
the  ship,  by  whom  such  intent  must  be  entertained  to  fulfill  the  description  of  the 
intent;  I  shall  come  to  that  in  a  moment — ^but  unless  I  satisfy  you  that  the  intent  that 
the  vessel  should  be  employed  by  the  Confederate  States  is  made  out,  and  an  intent 
existing  before  the  seizure  and  during  the  construction  of  the  vessel,  I  have  stated 
throughout,  and  I  repeat,  that  the  information  fails." 

Therefore  my  learned  Kiend  assumes  that  which  I  venture  to  think  he  was  bound  to 
assume,  namely,  that  it  rested  upon  him  to  show  that  there  existed  an  intent  on  the 
part  of  somebody,  who  was  capable  of  exercising  and  carrying  out  such  intent,  that  this 
vessel  should  be  used  by  one'  belligerent  against  another,  and  he  says  that  the  intent 
(which  he  admits  must  be  a  fixed  intent)  existed  on  the  part  of  somebody  (although  he 
fixed  on  no  person  in  particular)  that  the  vessel  should  be  used  in  the  service  of  the 
Confederate  States.  At  page  238.t  of  the  little  book,  Sir  William  Atherton  goes  a  little 
more  at  length  into  what  he  considers  to  be  the  law  as  regards  the  intent :  "All  that 
I  ask  you  to  do  is  this :  You  will  take  the  law,  as  far  as  it  affects  your  decision,  of 
course  from  my  lord;  the  facts  you  will  judge  of  on  the  evidence,  no  doubt  availing 
yourselves  of  such  oljservations  on  these  facts  as  the  great  experience  and  knowledge 
of  my  lord  will  suggest  to  him,  or  enable  him  to  make  available  to  you.  I  ask  you  to 
give  your  conclusion  in  this  case  on  the  evidence,  and  I  will  state  at  once  what  I 
intended  to  have  stated  a  little  earlier  that  so  far  I  agree  with  my  learned  friend,  that 
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the  intent  mnst  be  an  intent  of  one  or  more  having  at  the  time  the  means  and  oppor- 
tunity of  forwarding  or  furthering  such  intent  by  acts.  I  agree  that  anything  else 
called  an  intent,  or  rather  that  which  would  be  called  an  intent  in  the  mind  of  any 
person  not  of  this  description,  must  be  treated  properly  as  a  mere  wish,  imagination,  or 
desire.  By  intent,  undoubtedly,  the  act  means  practical  intent."  Therefore,  that  is 
the  construction  laid  down  by  my  learned  friend  at  that  time,  and  I  believe  that  my 
learned  friend,  the  attorney  general,  now  adopts  it,  because  in  moving  for  this  rule  I 
think  I  understood  him  to  say 

Mr.  Attorney  General.  I  do  not  recede  from  that,  and  I  could  not  express  it  better. 

Mr.  Karslake.  I  think  I  understood  him  to  say,  what  your  lordships  will  find  at  page 
55,*  "  That  there  must  be  some  person  party  to  the  business  who  is  capable  of  having 
such  an  intent,  and  who  is  it?  For  example,  if  a  ship-builder  in  England  builds  on 
speculation  on  his  own  account  a  ship,  intending  to  take  it  to  any  port  in  the  world 
where  he  can  find  a  market  for  it,  it  is  obvious  that  he  has  not  within  her  Majesty's 
dominions  any  intent  to  employ,  or  any  power  to  employ,  the  ship  in  the  service  of 
any  belligerent  power;  all  his  intent  is  to  sell  the  ship  to  a  purchaser  somewhere  or 
other ;  or  it  may  be  in  some  particular  place,  if  he  can  find  one  there,  and  nobody  but 
himself  has  any  control  over  it  at  the  time.  Nobody  but  himself  has  anything  to  do  with 
it  at  the  time.  Nobody  but  himself  under  the  circumstances  can  determine  the  intent, 
and,  as  he  does  not  mean  to  make  war  in  it  himself,  or  does  not  intend  that  any  one 
else  shall  make  war  in  it,  that  is  not  struck  at  by  the  statute.  But  wherever  you  have 
parties  concerned  in  the  equipping  or  fitting  out  or  furnishing,  or  the  attempting  or 
endeavoring  to  do  any  of  these  things,  either  as  ship-builders  or  as  engineers,  aiding 
in  any  way  whatever  in  any  of  them  where  there  is  a  principal  in  the  matter  who  has 
the  intent,  and  is  master  of  the  employment,  can  there  be  any  doubt  whatever  that  it 
is  struck  at  by  the  statute?  For  instance,  suppose  they  constructed  the  vessel 
meaning  themselves  to  use  their  own  ship  as  a  privateer."  Now,  therefore,  I  have  my 
frieitd's  own  statement :  it  is  necessary  here  to  fix  upon  some  person  or  another  in  whom 
the  intent  existed. 

Mr.  Baron  PiffOTT.  There  is  no  doubt  that  the  intent  of  the  two  parties  must  be 
used  in  a  different  sense ;  the  intent  of  the  controlling  power  may  apply  to  the  principal ; 
but  then  there  is  an  intent  also  in  the  person  who  is  aiding  and  assisting,  and  he  has 
no  controlling  power,  but  he  has  the  knowledge. 

Mr.  Karslakb.  It  will  be  found  extremely  material  to  discover  what  the  real 
meaning  of  "  with  intent "  is  for  the  purpose  of  this  case.  I  contend  that  it  is  incumbent 
on  those  who  seek  to  claim  the  forfeiture  of  a  vessel  to  point  out  some  particular  person 
who  has  the  control  of  the  vessel,  who  was  the  person  intending  at  the  time  the  acts, 
which  are  charged  as  wrongful  acts,  were  done.  Your  lordships  have  been  good  enough 
to  suggest  that  two  sorts  of  intent  are  referred  to  here.  I  do  not  think  it  will  be  found  to 
be  so.  The  intent  must  exist  in  those  who  are  "aiding  or  attempting  to  equip,"  as  well 
as  in  those  who  equip. 

Mr.  Baron  Channell.  I  understood  the  attorney  general  to  contend,  upon  his  moving 
for  this  rule,  that  there  must  be,  not  only  an  intent,  but  coupled  with  it  some  power  to 
carry  that  intent  into  execution.  But  with  regard  to  those  .who  aid  or  abet,  then  it  is 
not  necessary  that  they  should  have  the  power.  The  words  are  "  with  intent  or  in 
order."    No  one  has  referred  to  those  words  yet. 

Mr.  Kahslake.  Is  it  not  intended  by  the  act  that  any  person  aiding  in  equipping  a 
ship  shall  be  liable  to  be  indicted  as  a  misdemeanant,  unless  the  vessel  has  become 
liable  to  forfeiture  ? 

Lord  Chief  Baron.  That  is  so,  no  doubt ;  but  put  such  a  case  as  this :  I  do  not 
imagine  that  any  one  would  contend  that  if  any  of  the  ship's  carpenters,  or  persons  who 
are  merely  inferior  workmen,  but  still  who  are  aiding,  assisting,  or  advancing  the 
work,  that  any  intention  on  their  part  would  be  an  offense  against  the  act,  or  make 
them  liable  to  punishment,  or  incur  forfeiture. 

The  Attorney  Gbnbeai.  No;  if  that  stood  by  itself,  of  course  not,  if  there  was  no 
other  intention. 

Lord  Chief  Baron.  Even  all  our  special  ijleading,  and  all  our  care  about  indictments 
upon  acts  of  Parliament,  language  is  extremely  imperfect,  unless  you  carry  along  with 
the  perusal  of  it,  and  the  attempt  to  understand  it,  a  candid  and  fair  desire  to  know 
what  it  means.  . 

Mr.  Karslaee.  Yes,  what  I  want  to  impress  upon  the  court  is  this,  that  on  the 
part  of  the  person  who  is  the  owner  or  controller  for  the  time  being  of  the  vessel,  there 
must  be  that  fixed  intention  which  is  mentioned  in  the  case  of  the  United  States  vs. 
Quincy,  and  which  is  adverted  to  by  Sir  William  Atherton  in  his  speech ;  and  that  you 
must  ascertain  who  is  the  person  who  has  that  fixed  intention,  before  you  can  claim  the 
forfeiture  of  the  vessel.  It  will  be  extremely  material  to  bear  that  in  mind  when  you 
find,  as  in  this  dase,  there  are  twenty  or  thirty  persons  charged  with  having  said 
this  or  that  about  the  vessel,  and  when  my  friend  the  attorney  general  says,  "  They 
were  all  engaged  together,  and  therefore  you  must  assume  the  intent  to  be  what  we 
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allege  it  to  be."  I  can  suppose  a  case  where  the  person  may  he  guilty  of  an  intention, 
and  yet  where  no  forfeiture  of  the  vessel  would  be  incurred.  I  will  take  this  case — 
-  supposing  every  workman  in  Mr.  Miller's  yard  at  the  time  the  vessel  was  being  built  was 
working  upon  the  vessel  with  the  film  belief  that  it  was  going  to  the  Confederate 
States,  and  it  turned  out  in  evidence,  upon  their  being  indicted  under  any  one  of  the 
alternatives  of  this  section,  that  there  was  no  such  intent  on  the  part  of  the  person  who 
had  the  control  of  the  vessel.  I  say  in  that  case  they  were  not  assisting  with  intent  at 
all.  Therefore  it  is  most  important  to  ascertain  who  is  the  person  on  whom  my  learned 
friend  lays  his  hand,  and  says.  This  was  the  person  who  was  the  owner  or  controller  of 
the  vessel,  and  th^  person  who  I  allege  had  the  intent  which  renders  the  vessel  liable 
to  forfeiture,  because  the  sole  question  is  aye  or  no ;  is  the  vessel  forfeited  ?  And  that 
was  the  question  to  be  left  to  the  jury.  It  was  not  a  question  as  to  whether  certain 
persons  were  making  observations  from  time  to  time  which  might  tend  to  implicate 
^  them  in  the  event  of  there  being  an  indictment  against  them ;  but  the  question  was 
really  whether  the  Crown  had  satisfied  the  juiy  that  there  was  a  person  who  had 
the  control  at  the  time  of  the  vessel,  who  had  himself  formed  the  fixed  intention  in 
what  he  did  on  the  vessel  of  using  the  vessel  for  hostile  purposes  in  the  service  of  the 
Confederate  States  against  the  northern  States  of  America. 

Mr.  B.VEOX  Bramweix.  I  am  sure  you  would  not  labor  this  point,  Mr.  Karslake,  unless 
it  was  of  some  importance ;  but  do  I  understand  yon  to  say,  supposing  in  this  case  the 
order  had  been  given  to  Fawcett  and  Company  to  build  the  vessel  and  equip  her,  in 
order  that  she  might  cruise ;  they  might  say,  and  truly  enough,  we  do  not  care  what  is 
done  with  her.  We  shall  deliver  her  to  the  person  who  gave  the  order,  and  who  has  a 
right  to  the  ship.  But  suppose  they  were  making  her  in  pursuance  of  an  order  given 
so  that  she  might  cruise,  do  I  understand  you  to  say  that  the  ship  would  not  be  for- 
feited? 

Mr.  Karslake.  I  am  not  sure ;  that  is  not  this  case. 

Mr.  Baeon  Beamwell.  I  thought  there  was  some  tolerably  clear  evidence  that  what- 
ever was  true  of  those  who  gave  the  orders  to  the  ship-builders  was  true  of  them. 

Mr.  Karslake.  No  ;  when  you  come  to  look  at  the  evidence  your  lordship  will  find 
that  they  are  statements  made  by  the  builders  and  not  by  those  who  come  forward  to 
claim  the  vessel,  and  who  for  the  purposes  of  this  case  were  admitted  to  be  the  owners, 
laying  claim  to  the  vessel.  The  statements  were  made  by  Miller,  the  builder,  and 
Fawcett  and  Company  had  nothing  to  do  with  those  statements. 

Mr.  Barox  Beamwell.  This  is  the  first  case  of  a  similar  description  that  I  ever  met 
with.  I  don't  mean  under  the  foreign  enlistment  act,  but  the  first  case  of  the  kind. 
As  I  understand  it,  the  Crown,  by  information,  claimed  the  vessel  as  being  forfeited. 
A  B  comes  in  and  says  the  vessel  is  mine,  and  is  not  forfeited  for  the  reason  alleged ; 
but  surely  A  B  can  have  no  right  to  say.  You  must  give  no  evidence  except  that  which 
is  said  to  be  evidence  against  me.  Surely  the  Crown  has  a  right  to  say,  if  we  cannot 
make  our  right  against  any  one,  we  are  content,  the  ship  shall  be  yours;  but  if  we  can 
show  that  any  one  has  forfeited  it,  we  have  a  right  to  do  so  by  all  ordinary  means  in 
our  power. 

Mr.  Karslake.  Yes ;  it  may  not  be  material  who  comes  in  for  the  purpose  of  claiming 
the  ship.  Still  it  is  necessary  that  the  Crown  should  lay  their  hands  on  some  particular 
person  in  whom  they  assume  the  guilty  intention  existed  which  has  rendered  the  ship 
forfeitable. 

Mr.  Baron  Beamwell.  As  I  understand,  it  is  matter  of  right  for  any  one  to  come  in 
to  make  the  claim. 

The  Attorney  General.  Yes;  and  no  verification  is  required  beyond  the  affidavit 
of  the  attorney  that  he  believes  his  client  to  be  the  owner  at  the  time  of  the  seizure. 

Mr.  Karslake.  It  does  not  aifect  the  question  the  least  in  the  world.  The  simple 
issue  is  aye  or  no,  is  the  vessel  forfeited  ?  That  is  the  question  which  is  raised.  Then 
I  say  that  for  the  purpose  of  showing  that  the  vessel  is  forfeited,  it  is  the  bounden  duty 
of  those  who  are  making  out  the  affirmative  to  show  "that  at  the  time  when  they  say 
the  forfeiture  was  incurred  there  were  some  particular  persons  who  were  acting  in 
some  way  or  other  against  the  provisions  of  the  statute,  who  had  the  power  of  directing 
and  controlling  the  movements  of  the  vessel,  and  who  had  that  guilty  intention  which 
it  was  necessary  should  exist.  Supposing  Mr.  Bullock  was  saying  this,  or  Mr.  Hamilton 
was  saying  that,  about  this  ve^el,  and  the  person  in  whose  yard  the  vessel  was,  was 
saying  something  else  about  it;  all  that  goes  for  nothing  until  you  have  fixed  on  some 
person  who  was  the.  owner  or  controller  of  the  vessel,  and  found  that  he  had  the  guilty 
intention. 

Mr.  Baeon  Pigott.  If  the  man  who  had  given  the  order  for  it  had  said  it,  what 
would  you  say  then  ? 

Mr.  Kaeslakb.  Was  he'in  this  country  or  not  ?  I  don't  know  where  he  is  supposed 
to  be. 

Mr.  Baron  Pigott.  Supposing  it  was  proved  that  A  B  gave  the  order  and  said :  "  I 
mean  it  for  the  Confederate  States." 

Mr.  Kaeslake.  It  might  be  evidence ;  but  I  must  ask  in  what  way  the  question  would 
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rise.  The  admission  of  any  one  person  might  be  evidence  as  an  admission  in  the  event 
of  there  being  an  indictment  against  him.  But  I  want  to  draw  your  lordships'  attention 
to  the  form  in  which  this  question  is  tried.  The  form  is  whether  there  is  forfeiture  or 
not.  If  there  he  an  indictment  against  any  person  for  knowingly  aiding  and  assisting, 
and  he  chooses  to  say,  "I  did  knowingly  aid  and  assist  the  person  who  had  the  control 
of  the  vessel,  and  I  did  intend  to  send  it  out  to  commit  hostilities  to  assist  a  foreign 
government,"  it  may  he  very  good  evidence  against  him  personally,  by  his  own 
confession  upon  an  indictment  for  misdemeanor.  But  what  I  desire  to  insist  on  is  this, 
that  the  first  step  the  Crown  must  take,  according  to  my  construction  of  the  section,  is 
to  fix  on  some  one  who,  at  the  time  they  allege  that  the  forfeiture  was  incurred,  wa« 
the  person  who  had  the  absolute  control  over  the  vessel,  and  then  to  show  that  in  his 
mind  that  guilty  intention  existed  which  renders  the  vessel  liable  to  forfeiture.  That 
I  say  is  involved  in  the  question  of  intent ;  because  when  you  find  here  the  words, 
"  with  intent  to  cruise  or  commit  hostilities,"  it  seems  to  me  obvious  that  looking  at  the 
person  who  is  to  intend,  as  defined  by  the  authority  which  has  been  cited,  and  as 
admitted  by  my  friend,  the  first  step  in  the  case  of  the  Crown  is  to  ascertain  the  person 
or  persons,  who,  having  the  control  of  the  vessel,  had  formed  this  fixed  intent,  and  then 
to  show  that  that  intent  was  formed  under  such  circumstances  as  that  the  vessel  was 
liable  to  forfeiture.  Therefore,  my  lords,  the  first  question  to  be  decided  in  this  case, 
before  we  go  into  the  question  at  all  as  to  whether  there  was  any  fitting  or  equipping 
of  the  vessel,  will  be  as  to  the  true  construction  to  be  put  upcm  this  section  as  regards 
the  intent  in  a  proceeding  of  such  a  description  as  this,  where  the  forfeiture  of  the  vessel 
is  claimed.  And  I  say  if  the  vessel  had  been  fully  equipped  and  armed  that  it  would 
be  important  to  look  first  at  the  question  of  the  intent,  because,  however  fully  equipped 
or  armed  the  ship  might  be,  unless  the  intent  was  shown  to  exist,  the  Crown  could 
make  no  case.  In  order  to  ascertain  whether  the  intent  existed,  the  first  inquiry  to  be 
made  was,  who  was  the  person  who  was  capable  of  intending,  within  the  meaning  of 
the  authorities  on  the  subject,  at  the  time  of  the  forfeiture? 

Mr.  Baron  Bkamwbll.  Let  us  understand.  Ship  ordered  to  he  bnilt.  Orderer 
intending,  when  he  has  got  it  in  his  possession,  to  commence  hostilities  with  it  against 
the  act  of  Parliament ;  builders  knowing  it  to  be  for  that  purpose. 

Mr.  Karslake.  The  case  your  lordship  puts  may  happen. 

Mr.  Baron  Biiamwbli,.  There  is  the  intent,  and  the  intent  in  either  of  those  minds 
would  do.    That  would  be  sufScient  would  it  not? 

Mr.  K^uiSLAKB.  Yes,  shown  as  a  matter  of  fact,  that  there  is  intent  in  the  person 
who  has  control. 

Mr.  Baron  Pigott.  How  can  you  get  at  the  intent  except  by  the  acts? 

Mr.  Karslake.  That  is  what  I  want  to  contend  against  in  this  case.  It  is  not 
because  Miller,  or  somebody  in  his  yard,  says  "this  is  my  intent,"  that  that  statement 
is  to  fix  guilt  on  the  person  who  alone  has  the  power  of  intending.  Some  one  must  be 
fixed  upon  as  being  the  person  who  has  the  power  of  intending. 

Mr.  Baron  Bramwell.  I  should  say  that  if  the  defendaiit  conld  properly  have  got 
into  the  witness-box,  and  said  that  he  stipulated  that  they  should  not  have  the  vessel 
unless  they  gave  a  guarantee  against  its  being  used  for  the  Confederate  States,  that 
then  he  would  have  negatived  the  assertion  if  there  be  any  intent  within  the  act  of 
Parliament. 

Mr.  ICarslake.  Yes,  my  lord,  that  would  be  so.  '  But,  my  lords,  I  contend  that  it  is 
not  necessary  that  any  one  should  negative  the  intent  until  the  Crown  has  pointed 
out  the  person  in  whom  the  intent  existed ;  and  in  reading  these  words  "with  intent," 
it  is  necessary,  for  the  purpose  of  showing  that  the  offense  is  complete,  so  far  as  the 
intention  is  concerned,  and  it  is  the  duty  of  those  who  claim  the  forfeiture  of  the 
vessel  to  point  out  clearly  and  distinctly  the  person  by  whose  "intent,"  construed  as 
it  is  in  the  case  of  the  United  States  vs  Quincy,  by  whose  guilty  intent  it  is  that  the 
ship  became  forfeited.  Because  I  say  that,  unless  that  intent  on  the  part  of  such  a 
person  is  proved  to  exist  in  the  first  instance,  no  attempt  can  be  proved,  and  no  person 
can  knowingly  aid  or  assist;  all  the  attempts  and  the  aiding  and  assisting  spoken  of  in 
the  section  must  be  attempts  to  carry  out  a  design  formed  by  a  person  who  has  the 
power  of  forming  the  design;  that  is,  in  other  words,  a  person  who  has  such  control 
over  the  vessel  that  he  himself  can  send  it  on  any  expedition  he  likes,  it  being  found 
that  the  expedition  on  which  he  intends  to  send  it  is  one  of  those  expeditions  prohibited 
by  the  seventh  section  of  the  statute.  If  reliance  is  placed  on  that  part  of  the  section 
which  says  that  a  ship  may  be  forfeited,  and  a  misdemeanor  incurred  by  an  attempt, 
it  becomes  necessary  to  show  that  there  is  some  person,  either  the  person  who  has 
control,  or  some  other  person  acting  in  furtherance  of  the  design  of  that  person,  who 
is,  with  the  intention  of  carrying  out  that  design,  doing  something  toward  placing 
the  ship  in  an  armed  condition.  The  next  words,  "  knowingly  aid  or  assist,"  require 
no  explanation,  because  it  is  obvious  from  the  introduction  of  the  word  "knowingly," 
that  it  is  intended  that  any  person  who  is  working  about  the  vessel,  unless  acting  in 
furtherance  of  the  design  of  the  owner  or  controUer  of  the  vessel,  is  not  guilty  of  a 
misdemeanor  or  doing  an  act  which  may  lead  to  the  forfeiture  of  the  vessel. 
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Then,  my  lords,  having  made  that  comment  on  the  intent  provided  for  by  the  act, 
we  then  come  to  the  consideration  of  what  the  meaning  of  these  words  "  equip, 
furnish,  lit  out,  or  arm"  is.    What  is  the  meaning  to  he  put  upon  those  words? 

Lord  Chief  Baeon.  You  are  going  to  another  branch  of  your  argument,  are  you 
not? 

Mr.  Karslake.  Yes,  my  lord. 

Lord  Chief  Baron.  Then  we  will  adjourn. 

Adjourned  until  to-morrow  at  10  o'clock. 

Third  Day.— Thursday,  November  19,  1863. 

Mr.  Karslake.  My  lords,  I  commented  yesterday  upon  the  language  of  the  seventh 
section  of  the  foreign  enlistment  act,  so  far  as  the  intent  was  concerned,  and  I  had 
taken  that  part  of  the  section  before  proceeding  to  discuss  the  question  as  to  the  mean- 
ing of  the  words  "  equipping,  furnishing,  fttting  out,  or  arming."  Now,  before  dis- 
cussing the  meaning  of  those  words,  it  wUl  be  convenient  to  call  attention  very 
briefly  to  what  I  believe  is  the  construction,  as  far  as  I  can  ascertain  it,  which  was  put 
upon  that  language  by  the  late  attorney  general  in  the  conduct  of  the  cause,  and  also 
by  my  learned  friend  the  attorney  general  in  moving  for  the  rule.  It  will  be  conve- 
nient to  read  the  definition*  which  the  learned  attorney  general,  in  moving  for  the 
rule,  gave  of  the  word  "  equipping,"  in  the  seventh  section  of  the  act.  I  take  the  word 
"  equipping"  as  the  ruling  word  of  this  sentence.  Now,  the  learned  attorney  general 
said,  "The  statute  provides  against  any  person  doing  any  one  of  these  things,  it  being 
in  the  disjunctive ;  it  distinguishes  them,  and  seems  to  be  carefully  worded  in  order  to 
avoid  the  chicanery  which  would  result  from  requiring  some  particular  species  of 
furnishing,  some  particular  species  of  fitting  out,  some  particular  species  of  equipment, 
in  order  to  make  the  act  penal  in  a  case  in  which  the  attempt  is  proved." 

Mr.  Baron  Bramweix.  Where  is  this,  Mr.  Karslake  ? 

Mr.  Karslake.  In  the  attorney  general's  motion,  my  lord. 

Mr.  Baron  Bramwell.  But  where? 

Mr.  Attorney  General.  At  the  top  of  page  56.*  I  believe  that  this  print  has  never 
been  corrected ;  but  your  lordships  will  easily  perceive  where  errors  occur. 

Mr.  Karslake.  What  I  am  reading  from  seems  to  be  correct.  "  I  say  that  the  whole 
gist  there  is  the  intent  and  the  purpose,  and  that  any  species  whatever  of  equipment, 
however  innocent,  per  se,  any  species  whatever  of  furnishing,  any  species  whatever  of 
fitting  out,  whether  with  or  without  arming,  is  struck  at  by  the  act,  by  its  plain  words, 
according  to  their  natural  meaning,  (and  that,  I  apprehend  is  their  object  and  policy,) 
provided  always  that  the  intent  and  purpose. is  established.  Now  what  are  the 
words?— 'Equip,  famish,  fit  out,  or  arm.'  If  it  had  stopped  there  of  course  it  would 
not  have  had  the  effect  of  prevention.  The  statute  of  course  aims  at  prevention,  not 
at  punishment  when  the  thing  is  done.  The  statute  desires  to  stop  the  thing  in  limine, 
to  cause  the  thing  ncft  to  be  done ;  and  therefore,  instead  of  stopping  at  these  words  it 
goes  on,  '  or  attempt  or  endeavor'  to  do  any  one  of  these  things ;  so  that  however  little 
progress  may  have  been  made,  and  in  whatever  imperfect  condition  the  ship  may  be 
as  to  these  things,  when  she  is  seized,  if  any  step  has  been  taken  which  is  an  attempt 
or  endeavor  to  do  any  one'  of  these  things,  provided  it  be  a  prohibited  attempt,  it  is 
struck  at ;  and  not  only  the  attempt  or  endeavor,  but  any  one  who  shall  knowingly 
aid,  assist,  or  be  concerned  in  the  equipping,  furnishing,  fitting  out,  or  arming."  My 
lords,  I  believe  that  in  reading  these  words  I  have  represented  correctly  the  view 
which  the  learned  attorney  general  presented  to  the  court,  and  which  I  suppose  he 
will  again  present  to  the  court  in  arguing  this  rule.  I  do  not  know  whether  my 
learned  friend  will  admit  (because  great  caution  was  observed  both  by  my  learned 
friend  and  by  the  late  attorney  general  upon  that  subject)  that  the  sale  of  the  hull  of 
a  vessel  with  no  equipment  at  aU,  hut  simply  the  hull  of  a  vessel,  intended  to  be  used, 
when  complete,  in  the  service  of  one  of  two  belligerents,  would  be  an  infringement  of 
the  act,  supposing  the  intent  existed.  I  shall  argue  that  it  is  not ;  and  that  for  the 
purpose  of  jmaking  out  an  offense  under  this  act,  by  equipping,  or  fitting  out,  it  is 
necessary  that  there  shall  be,  first  of  all,  that  in  existence  which  may  be  called  a  ship 
or  vessel,  and  then  that  that  ship  or  vessel  shall  be  equipped.  My  learned  friend  says 
that  the  equipment  superadded  to  the  ship  or  vessel  may  be  an  innocent  equipment, 
and  that  an  innocent  equipment  will  render  the  ship  liable  to  forfeiture ;  whereas,  on 
the  other  hand,  we  say  that  the  equipment  which  is  to  be  superadded  to  the  vessel 
does  not  mean  an   innocent  equipment  at  all,  but  means  something  of  a  warlike 

Now,  my  lords,  to  take  an  instance,  one  that  seems  to  have  been  relied  upon  at  the 
trial,  and  it  may  be  a  convenient  instance  by  which  to  test  the  construction  put  upon 
the  case  by  my  learned  Mend.  Mr.  Barnes  or  Mr.  Morgan— I  cannot  be  quite  certain 
which  of  the  witnesses  it  was— after  being  asked  about  the  stanchions  for  the  ham- 
mock nettings,  was  asked  a  question  as  to  whether  the  vessel  had  a  lightning-con- 

*  See  page  174. 
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duotor — that  will  answer  my  purpose  as  well  as  any  other  equipment  or  any  other 
matter  which  it  is  suggested  was  to  be  used  as  an  equipment  for  the  vessel.  My 
learned  friend's  contention  is  this,  that  up  to  a  certain  point  you  may  go  on  building 
the  vessel  whatever  the  intent  may  be,  (at  least  I  assume  it  to  be  so,)  but  that  the 
moment  you  do  that  which,  as  distinguished  from  building  a  vessel,  is  found  by  the 
jury  to  be  an  equipment  of  the  vessel,  although  it  may  be  reasonably  found  in  vessels 
of  every  class  and  description,  yet  if  it  be  an  equipment,  and  the  intention  still  con- 
tinues to  exist,  the  vessel  is  forfeited. 

The  Queen's  Advocate.  What  you  have  referred  to  was  in  Mr.  Morgan's  evidence. 

Mr.  Karslake.  The  argument  is  that  the  lightning-conductor  added  to  the  hull  of 
the  vessel  enables  the  Crown  at  once  to  seize  the  vessel  as  forfeited,  because  there  is 
something  in  the  nature  of  an  innocent  equipment  on  board  that  vessel. 

Now,  my  lords,  will  the  words  of  the  act  bear  that  construction  ?  I  call  your  lord- 
ships' attention  to  this  more  particularly  now,  because  it  will  be  material  with  refer- 
ence to  the  summing  up  of  the  learned  chief  baron,  and  the  charge  which  is  now  made 
of  omission  in  the  summing  up.  If  your  lordships  look  through  the  notes  of  the  trial, 
it  will  be  found  that  throughout  the  trial  the  question  raised  on  the  part  of  the  Crown, 
as  against  that  raised  on  the  part  of  the  claimants,  was  whether  an  equipment,  even 
an  innocent  equipment,  was  or  was  not  sufSoient  to  forfeit  the  vessel,  it  being  alleged 
on  the  part  of  the  Crown  that  it  was  so  ;  whereas  it  was  alleged  on  the  part  of  the 
claimants  that  as  long  as  they  fitted  the  vessel  without  putting  on  board  equipments 
of  a  warlike  character,  no  forfeiture  was  Incurred.  ' 

Now,  the  clause,  as  your  lordships  see,  although  it  may  have  been  suggested  by  the 
clause  in  the  American  act,  certainly  is  not  copied  from  that  clause.  The  words 
relating  to  transports  are  not  found  in  the  American  clause  at  all ;  the  collocation  of 
the  words  is  different,  and  the  words  themselves  of  the  American  clause  are  in  many 
respects  very  different  indeed  from  those  which  are  found  in  this  clause. 

Mr.  Baron  Channbll.  In  the  American  act  it  is  "and"  instead  of  "or?" 

Mr.  Karslake.  Yes,  my  lord ;  and  afterward  the  word  "  or  "  is  found  in  the  clause  of 
that  act;  and  it  is  suggested  that  yon  may  frame  an  indictment  against  an  aider  and 
abettor  for  fitting  out  without  saying  "  arming,"  and  that  that  indictment  would  be 
good,  although  if  you  indicted  the  principal  under  the  American  act  you  must  say 
"  arming  and  fitting,"  or  else  it  would  be  bad,  a  somewhat  strange  conclusion. 

Lord  Chief  Baron.  If  you  consider  it  I  think  you  will  see  that  a  man  who  takes  a 
part  and  assists  in  doing  a  part  which  is  necessary  to  the  whole  may  possibly  have 
nothing  to  do  with  the  other  part.  Take  a  familiar  instance:  Suppose  it  were  an 
offense  to  travel  from  London  to  Windsor,  or  to  make  any  attempt,  or  to  assist  any- 
body in  doing  so ;  a  man  who  assisted  a  person  to  travel  from  London  to  Hounslow 
might  be  accused  of  that  which  is  part  of  the  journey,  he  having  nothing  upon  earth 
to  do  with  the  other  part.  That  makes  the  matter  intelligible  in  the  view  which  I 
take  of  it.  If  it  is  an  offense  to  equip  and  arm,  and  a  certain  perspn,  who  may  for  this 
purpose  be  called  the  principal,  intends  to  equip  and  arm,  anybody  who  assists  him  in 
the  equipment,  without  any  reference  to  the  arming,  may  be  guilty  of  the  offense. 

Mr.  Karslake.  That  may  be  so,  my  lord. 

Lord  Chief  Bakon.  It  does  not  occur  to  my,  mind  that  there  is  any  difficulty  in  it 
at  all.  The  principal  person  must  intend  to  do  both.  If  he  intends  only  to  go  to 
Hounslow  when  the  offense  is  not  perfect  unless  he  goes  to  Windsor,  you  cannot  indict 
him  for  going  to  Hounslow. 

Mr.  Karslake.  No,  my  lord ;  and  I  again  suggest  that  that  would  be  so,  though  the 
person  who  is  alleged  to  "attempt"  thought  that  the  person  whom  he  assisted  meant 
to  go  to  Windsor ;  he  could  not  be  found  guilty  as  an  accomplice,  because  it  could  not 
be  shown  that  the  alleged  principal  had  committed  an  offense. 

Mr,  Bakon  Channell.  If  you  take  the  third  section  of  the  American  act  as  an 
instance  you  will  find  that  the  words  are  in  the  conjunctive  when  the  statute  deals 
with  the  principal ;  and  when  it  comes  to  a  person  who  may  be  treated  to  a  certain 
extent  as  an  accessory,  the  word  "and"  is  left  out,  and  the  word  "or"  is  substituted. 

Mr.  Karslake.  Yes,  my  lord;  but  I  should  have  thought  that  the  same  person  who 
might  be  indicted  under  the  words  of  the  first  part  for  "  fitting  out  and  arming,"  might 
be  indicted  for  "  attempting  to  fit  out,"  without  saying  "  arming  "  at  all. 

Mr.  Baron  Channell.  As  I  understand  it,  the  American  decisions  do  not  go  that 
length.  There  is  a  case  in  which  they  decided  that  you  might  charge  an  attempt  to 
fit  out  without  charging  an  attempt  to  arm:  that  was  the  case  of  Quiucy,  where  he 
was  concerned,  not  as  the  actor,  but  as  a  kind  of  accessory  to  the  principal.  The 
words  of  the  third  section  of  the  American  act  are :  "  If  any  person  shall,  within  the 
limits  of  the  United  States,  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure 
to  be  fitted  out  and  armed."  I  suppose  that  that  is  treating  with  the  principal  person ; 
there  it  is  in  the  conjunctive ;  then  come  the  words  "  or  shall  knowingly  be  concerned 
in  the  furnishing,  fitting  out,  or  arming." 

Mr.  Karslake.  Yes,  my  lord. 

Now,  my  lords,  the  distinctions  which  will  be  found  between  this  section  and  the 
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seventh  section  of  the  act  of  59  of  George  III  are  very  obvious  and  manifest.  I  am  not 
dwelling  upon  the  conjunctive  "  fit  out  and  arm,"  but  the  words  are  so  much  clearer 
than  those  to  be  found  in  the  section  of  the  Euglish  act  that  there  can  be  little  diffi- 
culty in  ascertaining  what  the  real  meaning  of  the  first  part  of  this  clause  was,  for  the 
purpose,  at  all  events,  of  framing  an  information  or  an  indictment.  The  difficulty 
of  construing  the  seventh  section  of  the  act  of  59  of  George  the  III  has  occurred 
to  my  learned  friends,  as  will  be  seen  by  the  way  in  which  this  long  information  is 
framed.  The  third  section  of  the  American  act  is :  "  If  any  person  shall,  within  the 
limits  of  the  United  States,  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,"  and  so  on, 
"  any  ship  or  vessel  with  intent  that  such  ship  or  vessel  shall  be  employed  in  the  ser- 
vice of  any  foreign  prince,  or  state,  or  of  any  colony,  district,  or  people,  to  cruise,"  and 
so  on ;  the  intent  is  that  the  ship  shall  cruise  in  the  service  of  a  foreign  state.  Many  of 
the  counts  of  this  information  follow  that  which  is  certainly,  the  grammatical  con- 
struction of  the  seventh  section  of  the  English  statute,  and  charge  the  offense  as  beiuo- 
that  certain  "persons  equipped,  fitted  out,  and  armed  a  ship  or  vessel  with  intent  to 
cruise  and  commit  "hostilities;"  and  clearly,  according  to  that  construction  of  the  stat- 
ute, the  intent  is  charged  against  the  person  who  fits  out  the  vessel ;  and  I  apprehend, 
looking  at  the  history  of  the  act,  and  the  occasion  upon  which  it  was  passed,  that  was 
really  what  the  legislature  intended.  But  there  is  another  construction  which  is  put 
upon  the  act  by  my  learned  fl-iends  in  argument  and  adopted  iu  some  counts  of  the 
information,  and  that  is  this :  That  if  any  person  shall  fit  out  a  vessel  with  intent  or 
in  order  that  the  vessel  shall  be  employed  with  intent  to  cruise  and  commit  hostilities ; 
putting  in  both  the  intents  in  those  counts  of  the  information.  My  lords,  I  do  not 
propose  to  consider  now  which  of  those  constructions  is  the  correct  construction.  It 
may  be  that  the  first  is  the  correct  one ;  it  may  be  that  my  learned  friends  are  justified 
in  construing  the  statute  as  being  a  statute  in  which  the  intent  which  is  mentioned  is 
an  intent  that  the  vessel  shall  be  employed  to  commit  hostilities,  and  not  that  the 
persons  fitting  out  are  themselves  intending  to  commit  hostilities  in  the  vessel  so  fitted 
out.  The  first  construction  may  be  that  which  was  intended  to  convey  the  true  mean- 
ing of  the  legislature. 

But,  my  lords,  having  called  your  lo.rdships'  attention  to  what  has  been  said  by  my 
learned  friend  the  attorney  general  as  being  his  interpretation,  namely,  that,  assum- 
ing the  existence  of  a  ship,  any  innocent  equipment  is  within  this  section,  I  venture, 
on  the  other  hand,  to  put  the  construction  which  has  already  been  presented  by  my 
learned  friend  Sir  Hugh  Cairns.  My  learned  friend  the  attorney  general  puts  the  very 
widest  construction  that  can  by  possibility  be  put  upon  the  section ;  he  denies  that  it 
is  necessary  that  the  equipment  should  be  a  warlike  equipment  at  all.  My  learned 
friend  Sir  Hugh  Cairns,  on  the  other  hand,  contended  that  when  you  look  at  the  word 
"equip"  in  connection  with  the  rest  of  this  clause,  it  is  quite  obvious  that  the  meaning 
of  "equip"  must  be  either  that  there  shall  be  an  equipging  in  a  warlike  manner 'par- 
tially, or  that  the  vessel  shall  be  so  equipped  for  war  that  she  shall  be  ready  to  commit 
hostilities  as  soon  as  she  leaves  a  port  of  this  kingdom.  Now,  Mr.  Baron  Bramwell,  I 
think,  kindly  suggested,  in  the  course  of  Sir  .Hugh  Cairns's  address,  that  .probably  the 
wider  construction,  namely,  that  the  equipment  must  be  such  as  fits  the  ship  for  car- 
rying on  hostilities,  which  it  is  unnecessary  to  contend  for  now,  may  be  the  proper 
construction.  I  apprehend  that  it  will  not  be  denied  that  this  section  only  applies  to 
a  case  where  war  is  actually  going  on  between  two  foreign  belligerents ;  that  it  will 
not  be  said  that  it  was  intended  by  this  section  to  prohibit  the  sailing  of  armed  vessels 
to  a  power  which  was  likely  to  go  to  war,  and  contemplated  going  to  war,  with  another 
state;  that  there  must  be  existing  hostilities,  and  that  it  is  only  to  such  a  case  that 
the  statute  applies. 

Now,  if  your  lordships  look  at  what  the  intention  is,  either  in  the  persons  who  fit 
out  the  vessel,  or  in  those  who  deliver  the  vessel  to  be  employed,  the  object  clearly  is 
that  the  vessel  shall  cruise  and  commit  hostilities.  Does  that  mean  that  she  shall  be 
equipped  in  such  a  manner  as  to  cruise  and  commit  hostilities,  or  that  an  innocent 
equipment  is  to  cause  the  vessel  to  be  forfeited  if  the  intention  exists  ?  Your  lordships 
have  to  judge  between  the  two  constructions;  and  while  it  is  asserted  by  my  learned 
friend  that  your  lordships  should  construe  the  act  by  saying  that  the  vessel  must  exist 
in  the  first  instance,  and  then,  supposing  the  existence  of  the  vessel,  any  innocent 
equipment  added  to  that  vessel  with  the  intent  is  sufficient  to  forfeit  it,  on  the  other 
hand,  it  is  suggested  that,  looking  at  the  whole  of  this  section,  and  the  object  with 
which  the  act  was  passed,  it  is  necessary  either  that  there  should  be  such  an  equip- 
ment as  will  enable  the  vessel  to  take  the  seas  ready  for  aggression  or  defense,  or  that, 
at  all  events,  the  equipments  struck  at  by  this  section  must  be  warlike  equipments, 
and  that  if  they  are  found  to  be  innocent  equipments,  then  the  section  does  not  apply. 

Now,  I  do  not  know  that  I  can  urge  anything  further  than  has  been  said  by  my 
learned  friend  upon  this  subject.  Your  lordships'  attention  has  already  been  called  to 
the  next  section  of  the  statute,  which  says  in  so  many  words,  as  I  apprehend,  that  you 
may  equip  a  vessel  of  war  belonging  to  a  belligerent  which  seeks  safety  in  these  ports ; 
that  you  may  equip  her  to  any  extent  you  like  so  long  as  the  equipments  are  innocent 
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equipments.  What  tli  at  section  provides  against  is  adding  to  lier  warlike  equipments ; 
and  I  contend  it  is  said,  tlierefore,  tliat  you  are  not  prohibited  from  furnishing  a  vessel 
of  -war  -which  seelis  a  refuge  in  the  ports  of  this  country  with  anything  in  the  nature 
of  equipment  that  she  may  require  so  long  as  it  is  of  an  innocent  description.  You 
may  not  increase  her  armament,  it  is  true;  but  while  it  must  be  admitted  on  the  part 
of  the  Crown  that  you  may  furnish  equipment  of  an  innocent  character  to  a  foreign  bel- 
ligerent war  vessel,  it  is  contended  at  the  same  time  that  you  must  not  build  a  ship 
and  then  put  a  lightning-conductor  on  board,  because  you  are  superadding  an  innocent 
equipment  to  the  hull  of  a  vessel  already  constructed.  My  lords,  I  submit  that  that  is 
rather  an  unreasonable  construction,  and  more  unreasonable  when  your  lordships  find 
the  circumstances  under  which  this  act  was  passed,  and  what,  as  I  venture  to  think, 
the  act  was  intended  to  prohibit. 

Mr.  Baron  Pigotst.  The  act  uses  the  words  "  equipment  for  war"  in  that  section. 

Mr.  Baron  Bramwell.  That  is  your  argument,  because  you  say  that  that  shows 
that  any  other  equipment  is  lawful. 

Mr.  Karslake.  Clearly,  my  lord. 

Mr.  Baron  Bramwell.  The  consequence,  therefore,  is,  that  a  belligerent's  own  vessel 
of  war  may  be  equipped  in  every  sense,  provided  the  equipment  is  what  you  have  des-. 
ignated  as  innocent. 

Mr.  Baron  Pigott.  You  may  go  further  than  that— you  may  include  her  arms,  only 
you  must  not  augment  the  arms.  , 

Mr.  Karslake.  That,  probably,  is  so  also ;  it  would  make  it  all  the  stronger.  I  am 
glad  to  hear  the  learned  judge  say  that  that  is  the  construction  of  the  statute.  The 
words  to  which  Mr.  Baron  Bramwell  called  attention  yesterday,  strengthen  the  con- 
struction which  we  put  upon  the  act,  and  show  that  the  meaning  of  the  act  is  that  a 
vessel  shall  not  be  so  equipped  as  that  she  shall  be  in  a  condition  to  commit  hostilities 
upon  leaving  this  country.  When  your  lordships  look  at  the  history  of  the  act,  that  is 
by  no  means  an  unreasonable  conclusion.  There  is  a  prohibition  upon  the  ship-builder 
to  some  extent,  (and  it  is  for  your  lordships  to  say  to  what  extent;)  he  may  not  "  equip  " 
a  ship,  but  it  is  clear  that  according  to  law,  although  he  may  not  equip  a  ship,  whatever 
that  may  mean,  (I  say  equip  for  warlike  purposes,)  although  he  may  not  equip  a  ship 
in  the  ports  of  this  country,  he  may  in  this  country  sell  every  part  of  a  vessel,  so  long 
as  the  parts  are  not  put  together  in  this  country,  and  he  may  sell  all  the  arms  and 
ammunition  required  for  a  ship  of  war ;  and  I  thick  that  that  consideration,  as  well  as 
others  which  have  been  pointed  to  by  my  learned  iiiend  Sir  Hugh  Cairns,  will  have 
a  very  material  influence  on  your  lordships'  minds  in  putting  a  construction  upon  the 
words  of  the  act. 

My  lords,  I  say,  therefore,  that  looking  at  the  history  of  the  act  and  the  occasion 
which  led  to  the  passing  of  it,  and  looking  at  the  right  of  the  merchant  in  this  country 
to  sell  contraband  so  long  as  it  is  not  in  a  complete  state,  (and  when  I  say  "  contraband" 
I  allude  to  ships,)  looking  at  the  fact  that  the  sale  of  the  jparts  of  the  vessel  of  war  is 
not  a  misdemeanor,  I  ask  your  lordships  to  put  a  reasonable  construction  upon  the  act 
and  to  say  that  the  equipment  aimed  at  and  prohibited  must  either  be  of  such  a  char- 
acter as  that  the  ship  shall  be  useful  at  once  for  aggressive  purposes,  or  that,  at  all 
events,  the  equipment  to  be  commenced  must  be  a  warlike  equipment,  and  that  my 
learned  friends  cannot  successfully  contend  that  an  innocent  equipment  superadded  to 
a  vessel  renders  that  vessel  liable  to  forfeiture. 

My  lords,  of  course  I  shall  hear  again  in  the  course  of  my  learned  friend  the  attorney 
general's  speech,  that  which  was  urged  during  the  trial,  and  which  was  urged  by  my 
learned  friend  at  the  time  when  he  moved  for  the  rule,  namely,  that,  unless  the  con- 
struction which  he  asks  your  lordship  to  put  upon  the  act  be  adopted,  this  act  wUl  he  a 
dead  letter,  and  may  at  once  be  blotted  out  of  the  statute  book.  I  say  by  no  mea.ns. 
I  say  that  there  are  offenses  created  by  this  act,  according  to  the  construction  which 
we  put  upon  it,  which  may  well  be  guarded  against;  and  I  say  further  that  by  our  con- 
struction of  the  act  great  evils  will  be  provided  against,  although  not  perhaps  the  whole 
evil  which,  according  to  my  learned  friend,  the  statute  was  intended  to  prevent.  I  have 
no  doubt  we  shall  hear  again  of  what  are  called  evasions  of  the  act.  My  lords,  I  dispose 
of  those  so-called  evasions,  by  saying  that  if  a  new  statute  creates  a  new  offense,  a  per- 
son, by  doing  a  particular  act,  eilSier  commits  the  offense  or  does  not  commit  the  offense, 
and  he  has  a  right  to  do,  after  the  statute  has  passed,  that  which  he  had  a  right  to  do 
before,  unless  he  can  be  clearly  proved  to  infringe  the  act  by  what  he  so  does. 

Lord  Chief  Baron.  Forgive  me  for  suggesting  that  the  expression  "  a  new  statute 
creating  a  new  offense,"  does  not,  I  think,  give  the  fuUest  effect  to  what  I  apprehend  is 
the  argument  which  you  are  about  to  propound.    The  expression  rather  means,  a  new 
statute  which  makes  that  a  crime  which  was  perfectly  lawful  before. 
Mr.  Karslake.  I  am  much  obliged  to  your  lordship. 

Lord  Chief  Baron.  A  new  statute  may  deal  with  something  which  was  unlawful. 
There  are  many  things  which  are  unlawful,  which  are  not  punishable,  which  are  not 
criminal ;  but  this  is  a  case  where  that  which  was  perfectly  lawful  before,  is  made  a 
crime.    There  is  no  doubt,  according  to  all  the  authorities,  and  there  is  not  the  slightest 
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doubt  now,  that  a  neutral  may  furnisli  to  a  belligerent  every  possible  description  of 
warlike  weapon  or  munition  of  war— every  possible  ammunition  of  every  kiiid— and 
I  think  that  no  one  can  say  that  until  the  passing  of  this  statute  there  was  any  known 
distinction  by  the  law  of  nations  between  a  ship  and  a  gun.  You  may  now  supply  a 
gun  for  a  ship ;  you  may  now  at  Birmingham,  or  in  any  other  part  of  the  kingdom  where 
there  is  a  foundery  sufficient  for  the  purpose,  order  a  gun,  and  you  may  say,  "This  is  for 
one  of  the  belligerents,  to  be  taken  to  one  of  their  ports,  and  put  on  hoard  a  certain 
ship  to  be  expressly  used  for  the  purpose  of  the  war  which  is  now  carried  on  against  a 
power  with  whom  you  are  at  peace."  You  may  do  that,  and  I  am  not  aware  that  you 
cannot  do  that  with  reference  to  a  ship ;  but  there  is  a  doubt  about  it.  No  doubt  you 
may  now  order  a  gun  for  a  ship;  whether  you  may  order  a  ship  for  a  gun  seems  to  be 
a  question.  I  think  that  the  fullest  effect  is  given  to  the  argument  which  you  are  about 
to  urge,  as  I  apprehend  and  anticipate,  by  drawing  attention  not  to  the  fact  that  the 
statute  is  creating  a  new  offense,  but  something  more  than  that — it  is  making  that 
which  was  perfectly  lawful  before  in  every  sense  a  crime  and  a  misdemeanor. 

Mr.  Karsiake.  Yes,  my  lord. 

Mr.  Babon  BKAMWEtL.  That  is  the  argument  on  the  other  side. 

Mr.  Kaeslake.  I  was  going  to  add  this,  in  anticipation  of  an  argument  which  will 
be  used  for  the  Crown,  probably  a  great  number  of  instances  which  will  be  suggested 
by  which  what  my  learned  Mend  chooses  to  consider  the  spirit  of  this  act  or  the  lan- 
guage of  this  act  can  be  evaded.  I  dare  say  there  are  a  great  many  cases  in  which  it 
might  be  evaded  according  to  my  learned  friend's  construction  of  it.  It  may  be  said 
that  if  a  vessel  of  war  belonging  to  the  United  States  is  four  miles  from  the  coast  of 
England,  it  will  be  an  evasion  of  the  statute  to  carry  out  guns  or  other  munitions  to 
that  vessel;  but  I  do  not  find  that  the  law  prohibits  that.  There  are  many  cases  where 
the  act  of  supplying  contraband  to  one  belligerent  is  just  as  likely  to  irritate  and  vex 
the  other  belligerents,  as  that  which  is  struck  at  and  prohibited  by  this  statute. 

My  lords,  the  statute  therefore  was  passed,  as  I  say,  with  a  view  to  prevent  our  sub- 
jects from  fitting  out  and  equipping  warlike  expeditions  fro'm  our  shores.  According 
to  the  history  and  occasion  of  the  act,  and  as  I  say,  according  to  the  preamble  of  the 
act,  that  was  what  was  intended  io  be  provided  for. 

Mr.  Bakon  Bkamwell.  To  prevent  our  ports  becoming  stations  of  hostility. 

Mr.  Kakslake.  Yes,  my  lord.  My  lords,  it  may  be  that  the  preamble  of  the  act  car- 
ries it  further  than  was  intended ;  but  it  is  for  your  lordships  to  say,  in  giving  a 
reasonable  construction  to  a  penal  statute,  whether  any  equipping,  however  innocent 
of  an  innocent  vessel,  that  is  to  say,  of  a  vessel  not  fitted  for  war,  is  prohibited  by  this 
act,  or  whether  something  more  must  not  be  done  before  the  vessel  is  to  be  forfeited 
and  all  the  persons  assisting  made  liable  to  be  punished  for  misdemeanor.  ' 

.  My  lords,  as  regards  evasion  of  the  act,  I  wiU  ask  your  lordships,  instead  of  taking 
my  language  upon  the  subject  of  evasion,  to  adopt  that  which  wiU  be  found  in  a  note 
to  Wheaton's  last  edition  on  international  law,  the  words  of  a  very  distino-uished 
person  in  this  country  upon  the  subject  of  the  evasion  of  this  very  statute.  My  lords 
they  are  contained  in  a  letter*  of  Lord  Russell  to  Mr.  Adams,  with  reference  to  the  cele- 
brated vessel  No.  290,  or  the  Alabama.  Great  remonstrances  had  been  made  upon 
that  vessel  not  being  seized. 

Mr.  Bakon  Channdli,.  What  is  the  page? 

Mr.  Kakslake.  Page  735,  my  lord. 

Mr.  Babon  Bramwell.  Is  tidat  the  American  edition  T 

Mr.  Kakslake.  Yes,  my  lord ;  the  edition  of  1863,  just  published.  This  is  published 
n  London  by  Sampson  Low  &  Co.,  and  is  also  published  in  Boston.  My  lords  the 
part  which  I  will  adopt  as  a  part  of  my  argument  upon  the  subject  of  the  evasion  of 
municipal  law  is  this ;  it  is  contained  in  a  note  written  on  the  16th  of  October  1862 
from  Lord  Russell  to  Mr.  Adams,  acknowledging  the  receipt  of  further  evidence  as  to 
the  gunboat  Alabama:  "With  reference  to  your  observations  with  regard  to  the 
infringement  of  the  enlistment  act,  I  have  to  remark,  that  it  is  true  that  the  foreign 
enlistment  act,  or  any  other  act  of  the  same  purpose,  can  be  evaded  by  very  subtle 
contrivances ;  but  her  Majesty  cannot,  on  that  account,  go  beyond  the  letter  of  the 
existing  law."  Now  that  is  the  view  which,  I  shall  ask  your  lordships  to  take  of  the 
argument  as  to  evasion.  I  shall  ask  your  lordships  to  see  what  the  crime  is  which  is 
provided  against  by  the  statute,  and  then  to  see  whether  the  facts  of  this  case  clearly 
make  out  that  any  such  crime  has  been  committed. 

Mr.  Baron  Bramwell.  Will  you  let  me  see  that  book  ? — (The  same  was  handed  to  hia 
lordship.) 

Ml*.  Karslake.  Now,  I  stated  to  your  lordships  that  I  did  not  think  it  necessary  in 
the  view  which  I  entertained,  and  the  view  entertained  by  my  learned  friend,  to  go 
into  any  lengthened  disquisition  on  the  evidence  in  order  to  show  that  the  verdict  was 
perfectly  warranted  by  the  evidence,  supposing  that  the  ruling  of  the  learned  lord 
chief  baron  was  correct.  My  lords,  if  it  had  been  necessary  to  do  that  at  all,  it  was 
done  by  my  learned  friend  Sir  Hugh  Cairns,  and  the  evidence  in  the  case  is  fully  before 

*  See  vol.  I,  p.  545,  and  vol.  HI,  p.  56. 
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your  lordships.  As  I  have  already  said,  I  understand  my  learned  friend's  objection  t( 
amount  to  this,  that  assuming  his  construction  of  the  statute  to  be  correct,  then  th( 
evidence  would  have  warranted  a  different  verdict.  My  lords,  I  did  not  understanc 
my  learned  friend,  when  moving  for  the  rule,  to  say  that,  assuming  that  the  learnec 
lord  chief  baron  laid  down  the  law,  as  I  venture  to  thinli  he  did,  the  jury  were  bounc 
to  adopt  any  other  view  than  that  which  they  did  adopt,  or  come  to  any  other  conclu 
sion  than  that  to  which  they  came. 

Now,  I  must  ask  your  lordships,  before  SHggesting  what  was  left  to  the  jury  by  tht 
learned  lord  chief  baron,  to  see  what  turn  the  case  took,  and  what  was  admitted  to  bf 
the  state  of  things  as  regards  this  boat,  the  Alexandra.  It  was  admitted,  beyond  all 
question,  that  she  was  not  armed.  It  was  stated  in  the  strongest  language,  as  I  under- 
stood it,  that  the  real  question  which  there  was  between  the  Crown  and  the  claimantE 
was  this — as  to  whether  the  construction  which  was  put  by  the  Crown  upon  the  stat- 
ute was  correct,  or  whether  the  claimants  were  justified  in  arguing  and  submitting  tc 
the  jury  that  even  if  they  thought  there  had  been  anything  superadded  to  the  vessel 
or  ship,  as  suggested  by  the  Crown,  such  superaddition  not  being  of  the  distinctive  war- 
like character  suggested  by  my  learned  friend,  there  was  not  an  infringement  of  the 
act.  Now,  it  being  admitted  that  there  was  no  arming  of  this  vessel  at  all,  of  course 
there  were  other  things  which  had  to  be  relied  upon  as  being  the  equipments  which, 
as  my  learned  friend  says,  brought  this  vessel  within  the  act.  .  The> whole  question 
was,  whether  those  equipments  brought  the  case  within  the  statute,  or  whether  my 
learned  friend  Sir  Hugh  Cairns  was  right  in  arguing  either  that  there  must  be  a  com- 
plete arming  of  the  vessel,  or  if  not  a  complete  arming  of  the  vessel,  a  warlike  equip- 
ment of  the  vessel ;  that  is  to  say,  an  equipment  of  a  distinctive  warlike  character,  in 
order  to  bring  the  case  within  the  act.  My  lords,  I  find  with  some  surprise  that  a 
charge  is  now  made  against  the  learned  lord  chief  baron  that  when  he  left  the  case  to 
the  jury  and  commented  upon  the  equipment  and  fitting  out  mentioned  in  the  section, 
and  called  their  attention  pointedly  to  that,  he  did  not  upon  every  occasion  read  to 
them  the  whole  of  the  words  of  the  section,  namely,  the  words  "  attempt  or  endeavor 
to  equip,  furnish,  or  fit  out,  or  procure  to  be  equipped,  funished,  or  fitted  out,  or  know- 
ingly aid,  assist,  or  be  concerned  in  the  equipping,  furnishing,  or  fitting  out." 

Mr.  Baron  Bramwbll.  I  do  not  see  that  the  learned  editor  of  Mr.  Wheaton's  book 
takes  any  exception  to  Lord  Russell's  letter.  . 

Mr.  Karslake.  No,  my  lord. 

Mr.  Baron  Bramwbll.  I  do  not  think  it  is  perhaps  of  very  great  moment. 

Mr.  Karslake.  I  only  read  it  from  that  book  because  it  happened  to  be  in  my  hands. 

Mr.  Baron  Bramwbll.  I  do  not  think  that  he  does  take  any  exception  to  it. 

Mr.  Karslake.  No,  my  lord. 

Mr.  Baron  Channell.  I  do  not  see  how  he  could. 

Mr.  Attorney^  General.  He  gives  a  record  of  certain  events  and  expresses  no  opinion 
upon  them. 

Mr.  Karslake.  My  lords,  it  being  understood  therefore  that  the  vessel  was  admitted 
not  to  be  an  armed  vessel,  what  I  was  saying  was,  that  the  issue  raised,  as  I  apprehend, 
between  my  learned  friends  and  ourselves  was  this  :  First  of  all  as  to  whether  it  was 
necessary  in  point  of  law  that  it  should  be  a  warlike  equipment,  and  next  whether 
the  intent  existed,  as  they  say  it  did,  by  some  person  capable  of  exercising  the  intent ; 
and  I  say  that  the  objection  taken  by  the  rule  on  the  ground  that  the  learned  lord 
chief  baron  did  not  properly  direct  the  jury  only  amounts  to  this,  namely,  that  when 
the  learned  lord  chief  baron  gave  his  views  to  the  jury,  he  did  not,  when  he  used  the 
word  "equip,"  go  on  to  use  the  words  "or  attempt  or  endeavor  to  equip,  or  procure  to 
be  equipped."  My  lords,  that  objection  being  taken  at  this  stage  of  the  proceedings, 
one  would  have  thought  in  common  fairness,  especially  after  my  learned  friend,  the 
late  attorney  general,  had  said  that  he  relied  only  upon  the  first  eight  counts  of  the 
indictment,  my  learned  friends  who  appeared  for  the  Crown,  and  who  sat  by  when  the 
learned  lord  chief  baron  was  summing  up  the  case,  would  have  called  his  attention 
■  to  the  other  words  of  the  statute,  and  asked  some  special  direction  to  be  given  upon 
that  subject.  I  do  not  find  that  anything  of  the  sort  occurred,  and  that  which  had 
been  the  main  struggle  between  the  Crown  and  the  claimants,  and  to  which  his  lordship 
addressed  himself  in  summing  up,  was  the  matter  which  was  really  left  to  the.  jury, 
and  which  satisfactorily  disposed  of  the  substance,  at  all  eveiats,  of  the  case. 

Now,  my  lords,  what  was  it  that  the  learned  lord  chief  baron  laid  down  to  the  jury  f 
I  apprehend  that  he  laid  down  that  which  my  learned  friend  has  already  suggested  to 
your  lordships,  and  that  his  lordship  most  distinctly  left  the  question  of  intent  to  the 
jury. 

Mr.  Baron  Pxgott.  I  observe  that  in  the  summing  up  the  lord  chief  baron  speaks 
of  the  seventy  counts. 

Mr.  Karslake.  Yes,  my  lord,  that  was  doing  the  information  injustice — there  were 
ninety-eight  counts. 

Mr.  Baron  Pigott.  He  leaves  that  to  the  jury. 

Mr.  Karslake.  Yes,  my  lord.    My  lords,  surely  I  may  ask  when  an  information  is 
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framed  upon  an  act  of  Parliament  wHch  contains  a  number  of  different  words,  and 
when  the  learned  counsel  for  the  Crown  opens  the  case  and  says  "  There  is  only  one 
substantial  question;  you  may  dismiss  from  your  minds  the  whole  of  this  voluminous 
indictment  except  the  charge  contained  in  the  fiist  eight  counts : "  and  when  that  is 
the  question  fought  from  first  to  last,  is  it  fair  that  when  the  case  is  moved  in  this 
court  it  should  be  suggested  that  his  lordship  in  his  summing  up  to  the  jury  did  not 
repeat  all  the  different  words  found  in  the  act  of  Parliament ;  and  that  because  he  did 
not  repeat  all  those  words  from  time  to  time,  there  has  been  a  want  of  direction  or  a 
misdirection  on  the  part  of  the  learned  judge  ?  My  lords,  the  case  must  be  looked  at 
with  reference  to  the  way  in  which  the  case  was  opened  and  the  mode  in  which  the 
case  was  at  last  left  to  the  jury ;  because  if  your  lordships  find  that  there  was  really  a 
dispute  between  the  Crown  and  the  claimants  as  to  whether  an  innocent  equipment 
was  an  equipment  within  the  statute — if  that  was  said  to  be  one  point,  and  if  another 
point  was  made,  whether  a  ship  or  vessel  had  been  so  far  matured  as  that  it  could  be 
equipped  within  the  meaning  of  this  statute,  and  was  in  a  state  capable  of  being  equipped ; 
and  if  a  third  question  was  as  to  whether  the  intent  which  was  suggested  (supposing 
any  definite  intent  was  suggested)  had  been  proved ;  if  those  were  the  questions  in 
the  issue  which  arose  between  the  Crovm  and  the  claimants,  and  if  those  matters  were 
substantially  left  to  the  jury,  then  I  submit,  that  my  learned  friends  have  no  right  to 
come  here  and  say  that  there  are  certain  wordij  in  the  act  ol  Parliament  technically 
creating  a  different  offense,  which  words  were  not  left  to  the  jury  from  time  time  in 
the  summing  up. 

Lord  Chief  Baron.  It  was  distinctly  put  to  them  whether  there  was  any  attempt. 

Mr.  Kakslakb.  So  we  say,  my  lord  ;  but  from  the  rule  I  infer  that  my  learned  friend 
says  that  it  was  not  left.  I  say  that  it  was  substantially  left ;  but  in  the  course  of  the 
summing  up  your  lordship  does  not  go  on  to  say  time  adfter  time  the  same  thing ;  and 
there  are  the  counsel  for  the  Crown  sitting  by  and  intending  to  take  an  objection  that 
that  is  not  sufficiently  pointed  out  to  the  jury,  and  yet  they  never  suggest  to  his  lord- 
ship that  he  should  read  the  words  of  the  section  through  time  after  time,  and  that 
whenever  he  spoke  of  the  words  "  equipping  or  fitting  out,"  he  should  say  "  attempting 
or  endeavoring  to  equip  or  fit  out." 

Now  I  sabmit  that,  first  of  all,  his  lordship  stated  to  the  jury  that  the  building  of  a 
ship,  simpliciter,  as  distinguished  from  equipping,  whatever  that  might  be,  is  not  pro- 
hibited by  the  statute.  That  ruling,  I  take  it,  my  lords,  is  obviously  correct,  when 
your  lordships  find  that  in  this  statute  the  word  "build,"  apparently  advisedly,  is  left 
out.  Moreover,  it  is  correct,  for  this  reason,  that  it  is  not  a  ship  to  be  forfeited,  which 
a  person  intends  hereafter  to  equip,  but  the  ship  to  be  forfeited  is  a  ship  which  is 
equipped  or  fitted  out,  or  with  respect  to  which  there  has  been  an  attempt  made  to 
equip  or  fit  out.  Therefore  I  apprehend  that  his  lordship  was  right  in  telling  the  jury, 
"  If  you  find  that  this  is,  simplioiter,  a  ship  not  equipped  or  fitted  out,  or  attempted  to 
be  equipped  or  fitted  out,  that  is  not  within  the  statute." 

Then,  my  lords,  there  is  another  direction  to  the  jury  with  which  I  apprehend  my 
learned  friends  quarrel,  and  that  no  doubt  raises  a  fair  point  for  discussion,  namely, 
whether  his  lordship  was  right  in  rejecting  the  view  which  was  pressed  upon  him  by 
the  learned  attorney  general,  that  supposing  the  ship  existed,  an  innocent  equipment 
of  that  ship  was  within  the  statute. 

LoKD  Chief  Bakok.  By  "innocent"  yon  mean  unwarlike? 

Mr.  Karslake.  Yes,  my  lord.  I  think  that  my  learned  fr-iend,  the  attorney  general, 
has  stated  what  his  view  of  the  law  is ;  it  is  in  point  of  fact  the  same  view  as  was 
stated  by  Sir  "William  Atherton. 

Mr.  Attorney  Gbnebal.  That  which  may  be  per  se  innocent ;  that  is  to  say,  disso- 
ciated from  the  intent. 

Mr.  Karslake.  "  Any  species  whatever  of  equipment,  any  species  whatever  of  fur- 
nishing," and  so  on. 

Mr.  Attorney  General.  "  However  innocent  per  se." 

Mr.  Karslake.  My  learned  friend  again  suggests  that  the  putting  up  of  a  lightning- 
conductor  is  an  equipment  which  renders  this  vessel  liable  to  be  seized,  if  there  be  an 
intent  that  she  shall  be  used  for  the  purpose  of  committing  hostilities;  and  that, 
although  that  is  an  innocent  equipment  pei-  se,  she  is,  nevertheless,  within  the  section, 
and  according  to  this  section  liable  to  be  forfeited. 

Now,  my  lords,  his  lordship  refused  to  adopt  the  view  of  thje  learned  attorney  general, 
and  adopted  a  different  view,  and  said,  that  in  his  judgment  this  equipment,  innocent 
per  se,  even  with  intent,  would  not  render  the  vessel  uable  to  forfeiture ;  and  that  as 
regards  the  question  of  intent,  which  was  of  itself  alone  sufficient  to  dispose  of  the 
question,  he  asked  the  jury  whether  there  was  an  intent  to  equip,  and  whether  there 
was  an  intent  to  equip  with  a  view  that  that  vessel  should  be  employed  by  one  bel- 
ligerent against  another. 

.  My  lords,  if  that  was  the  direction  to  the  jury,  (and  I  apprehend  that  it  will  be  clearly 
found  that  that  was  the  direction  of  his  lordship,)  is  that  direction  to  be  quarrelled 
with,  looking  at  the  way  in  which  the  case  was  presented  to  the  jury  and  to  his  lord- 
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ship,  because  his  lordship  did  not  go  on  to  submit  questions  repeatejlly  to  the  jury  on 
sets  of  counts  in  the  indictment  which  were  practically  abandoned  f 

Mr.  Bahon  Channbll.  Is  that  so  ?  You  may  be  rigidt,  but  I  do  not  read  the  opening 
speech  of  the  attorney  general  as  amounting  to  an  abandonment  of  all  the  other  counts. 
The  first  eight  counts  are  confined  entirely  to  the  equipment ;  each  of  those  counts 
charges  the  equipment,  and  rings  the  changes  upon  the  word  "  equip."  Then  comes 
the  furnishing,  and  the  same  changes  are  rung  upon  the  furnishing.  There  is  then  the 
fitting  out.  I  do  not  think  that  the  attorney  general  said  that  he  abandoned  all  the 
other  counts. 

Mr.  Kaeslakb.  As  I  understand  it,  the  issue  at  the  trial  was  this :  Has  this  vessel 
been  equipped  ? 

Mr.  Babon  Pigott.  The  lord  chief  baron  does  not,  I  think,  seem  to  have  taken  it  so 
at  the  trial,  if  you  look  at  his  summing  up. 

Mr.  Kaeslakb.  As  I  understand  it,  an  insufficient  direction  is  complained  of  with 
regard  to  those  words. 

Mr.  Babon  Pigott.  We  are  not  now  upon  those  words,  but  upon  the  point  whether 
all  the  other  counts  were  abandoned. 

Mr.  Kaeslakb.  When  I  say  "  abandoned,"  the  expression  is  not  strictly  correct. 

Mr.  Baeon  Channbll.  You  have  read  the  passage  very  correctly,  but  T  was  only 
drawing  your  attention  to  the  question  whether  it  amounted  to  that. 

Mr.  Kaeslakb.  The  attorney  general  did  not  say :  "  I  enter  a  nolle  prosequi  upon  thosci 
counts ;"  but  the  whole  course  of  the  trial  shows  what  the  issue  was  which  was  raised 
between  the  parties ;  and  it  is  hard  to  say  that  because  the  lord  chief  baron  did  not  use 
the  words,  "  equip,  or  knowingly  aid,  or  assist  in  equipping,"  it  is  to  be  held  that  there 
has  been  an  imperfect  direction  upon  those  counts. 

Mr.  Baron  Pigott.  What  I  understood  you  to  say  is,  that  the  question  was  not  fought 
as  to  "  attempting  or  endeavoring." 

Mr.KAESLAKB.  No,  my  lord;  the  questions  raised  were :  first  of  all,  the  question  of  law; 
and  then  the  question  of  intent.  First  of  all  it  was  au  admitted  fact  that  there  was 
such  a  vessel  as  the  Alexandra  in  some  state  of  completion.  Next,  it  was  an  admitted 
fact  that  she  had  stanchions  fitted  in  her  side  for  the  purpose,  as  it  was  said,  of  after- 
ward receiving  hammock  nettings.  Then  the  contention  on  the  part  of  the  attorney 
general  was :  "  I  say  that  beyond  all  doubt  these  are  equipments.  That  is  not  a  question 
of  law,  and  I  ask  you,  the  jury,  to  find  the  fact  that  those  were  equipments.  Next,  I 
ask  you  to  find,  although  those  equipments  were  innocent  pei-  se,  that  there  was  an 
intent  to  use  the  vessel  so  equipped  (if  you  find  that  she  was  equipped)  for  the  purpose 
of  committing  hostilities ;  and  if  so,  I  say,  as  a  matter  of  law,  I  am  entitled  to  the 
verdict."  On  the  other  hand  it  was  said :  "  First  of  all,  we  deny  that  there  was  any 
equipment  of  any  sort  or  kind.  Next,  we  say  that  supposing  the  jury  should  consider 
that  there  was  an  equipment  in  any  sense,  it  was  not  that  equipment  to  which  the 
statute  points.  Thirdly,  we  say  that  even  supposing  the  vessel  was  equipped,  there 
was  not  that  intention  which  you  allege,  and  which  we  say  you  are  bound  to  prove." 
All  those  matters  went  to  the  jury,  and  upon  all  those  matters  the  jury  found  for  the 
defendants. 

Mr.  Baron  Beamwbll.  Upon  some  one  or  more. 

Mr.  Kaeslakb.  Upon  some  one  or  more ;  it  may  be  upon  one,  it  may  be  upon  some, 
or  it  may  be  upon  all;  but  it  is  quite  sufficient  for  us  to  say  that  those  matters  were 
submitted  to  the  jury,  and  that  upon  those  matters  they  have  given  their  verdict.  My 
lords,  I  therefore  do  not  propose  now  to  go  through  the  evidence  in  order  to  show  that 
in  that  view  the  jury  were  perfectly  justified  in  finding  the  verdict  which  they  did; 
they  could  hardly  have  found  any  other  verdict. 

Mr.  Baron  Beamwbll.  Supposing  that  you  had  had  undeniable  evidence ;  supposing 
that  one  of  the  defendants  had  been  called,  and  had  said,  "I  admit  that  the  vessel  was 
to  be  fitted  out  here,  so  that  she  could  sail  to  Madeira,"  or  wherever  you  like ;  "  I  was  to 
have  nothing  to  do  with  her  then,  but  I  know  that  she  was  then  to  be  armed;  and  I 
know  that  she  was  then  to  cruise  against  the  United  States ;  I  confess  that  I  fitted  her 
out  with  a  view  to  all  those  things  following  therefrom ;"  would  that  be  a  fitting  out 
with  the  intent  that  she  should  cruise  ? 

Mr.  Kaeslakb.  Your  lordship  says,  "I  fitted  her  out."  To  what  extent?  Does  that 
mean  so  as  to  make  her  sail  ? 

Mr.  Baeon  Beamwbll.  I  will  use  your  own  expression,  which,  I  think,  is  a  very 
convenient  one.  "  I  fitted  her  with  an  innocent  fitting,  with  a  view  to  enable  her  to 
sail  to  the  coast  of  Africa." 

Mr.  Kaeslakb.  According  to  my  construction,  I  should  say  that  that  would  not  be 
such  a  fitting  out. 

Mr.  Baeon  Pigott.  And  he  might  go  on  to  say,  "I  know  that  if  I  had  not  fitted  her 
as  I  did,  she  would  have  been  taken  by  one  of  the  belligerents  immediately  outside  the 
English  territory." 

Mr.  Baeon  Bbamwbll,  "If  I  had  not- fitted  her  out  as  I  did  she  could  not  have  gone 
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out  at  all.    I  fitted  her  with  sailing  apparatus.    I  am  a  strong  confederate  partisan, 
and  I  did  it  in  order  that  she  might  be  armed  on  the  high  seas,  and  cruise." 

Mr.  Karslakb.  I  should  say  it  was  no  more  an  offense  within  this  act  than  if  he  had 
sent  out  in  another  vessel  the  iron  plating  of  a  vessel  which  was  lying  wherever  you 
please  abroad,  and  which  was  intended  to  be  put  on  board  that  vessel,  and  used  in  that 
vessel  for  warlike  purposes. 

Mr.  Baron  Beamwell.  I  throw  it  out  for  your  consideration,  if  it  .is  worth  your 
notice.  It  may  possibly  be  said  that  you  are  not  only  to  look  at  the  proximate  cause, 
but  that  you  must  look  at  the  proximate  object  as  well.  The  rule  applicable  to  the 
proximate  cause,  I  apprehend,  is  applicable  also  to  the  proximate  object. 

Mr.  Kasslakb.  My  answer  to  the  question  would  be,  that  that  would  not  be  an  offense 
■within  this  statute. 

Mr.  Baron  Bramwell.  You  say  that  it  must  be  his  immediate  intent. 

Mr.  Kaeslakb.  Yes,  my  lord,  hut  it  may  not  be  necessary  now  to  go  to  that  extent. 
In  this  case  it  may  be  quite  sufficient  for  us  to  say  that  the  equipment  must  be  a  dis- 
tinctly warlike  equipment.  But  I  say  that,  construing  the  statute  fairly,  we  have  a 
right  to  go  even  further  than  that,  and  to  say  that  the  object  of  this  statute  was,  that 
you  shall  not  make  one  of  the  ports  of  this  country  a  port  of  departure  for  ships  fitted 
for  aggression. 

Mr.  Baron  Bramweix.  It  is  very  possible  that  the  statute,  in  its  anxiety  to  prevent 
what  was  objectionable,  may  have  said,  "We  will  prevent  also  that  under  color  of 
doing  which  the  objectionable  thing  may  be  done ;"  and  therefore  the  legislature  may 
have  said,  "  We  will  prohibit  that  which  international  law  does  not  prohibit."  Now,  I 
own  that  it  is  put  in  a  captivating  way  to  my  mind.  See  if  there  is  the  fact,  namely, 
the  equipment ;  see  if  there  is  the  intent,  namely,  to  commit  hostilities ;  if  the  two 
things  concur,  however  irrational  it  may  be  to  suppose  that  a  vessel  with  an  innocent 
equipment  could  commit  hostilities,,  still  that  will  be  enough.  Then  another  way  in 
which  it  is  put  is  the  view  which  I  have  suggested  to  you,  namely,  that  you  may  look 
Bot  only  at  the  immediate  intent,  but  at  all  me  intents  intended  to  follow  in  any  train 
of  causation. 

Mr.  Kakslakb.  Or  expected  to  follow.    There  comes  the  "great  difficulty. 

Mr.  Baron  Pigott.  1  dare  say  that  the  words  of  -the  section  where  the  forfeiture  is 
described,  and  where  it  is  said  what  shall  be  forfeited,  have  not  escaped  your  obser- 
vation ? 

Mr.  Karslake.  Thej^have  not,  my  lord ;  "the  tiickle,  apparel,"  and  so  on. 

Mr.  Baron  Pigott.  Yes,  and  not  only  that,  but  it  forfeits  "  every  such  ship  or  vessel, 
with  the  tackle,  apparel,  and  furniture,  together  with  aU  the  materials,  arms,  ammu- 
nition, and  stores  which  may  belong  to,  or  be  on  hoard  of,  any  such  ship  or  vessel," 
apparently  contemplating  that  there  may  be  none  on  board. 

Mr.  Karslake.  I  do  not  know,  my  lord.  It  is  the  ship  with  her  tackle,  apparel,  and 
fiimitare,  no  doubt.  My  lord,  the  earlier  part  of  the  section  provides  for  that.  I  say 
that  you  do  not  forfeit  a  ship  gimpliciter,  but  that  you  forfeit  an  equipped  ship. 

Mr.  Baron  Bramwbll.  With  great  respect,  I  cannot  concur  in  that ;  because,  suppose 
tha;t  a  man  was  attempting  to  fit  her  out,  that  is  to  say,  suppose  that  he  had  brought 
down  to  the  water  side  the  guns  and  powder,  and  the  crew,  and  was  stopped  at  the 
moment  he  was  doing  it. 

Mr.  Karslake.  That  is  because  I  did  not  go  on  to  say  "  or  attempted." 

Mr.  Baron  Bkamwbix.  I  caimot  think  that  it  is  an  argument  against  you  to  say 
that  the  statute  contemplates  that  the  vessel  may  be  forfeited  if  there  are  no  arms  on 
board,  because  she  may  be  forfeited  if  her  armament  is  brought  down  to  the  water  side, 
and  she  is  stopped  at  the  moment  of  taking  it  on  board, 

Mr.  Karslake.  I  thought  that  my  learned  Mend  Sir  Hugh  Cairns  had  gone  into 
that  matter  to  the  fullest  extent.  If  a  person  has  under  his  control  several  cannon,  and 
is  putting  them  on  board  with  that  intent,  the  vessel,  with  her  guns,  would  be  forfeited. 
Looking  at  the  whole  of  this  section  together,  the  object  is  apparently  that  the  ports 
of  this  kingdom  shall  not  be  made  ports  of  departure  for  vessels  equipped  for  aggres- 
sive purposes,  and  that  an  attempt  shall  not  be  made  to  use  them  as  such. 

Mr.  Baron  Bramwell.  Stations  of  hostilities? 

Mr.  Karslake.  Stations  of  hostilities,  if  your  lordship  likes  to  take  those  words. 

Mr.  Baron  Bramwbll.  It  is  not  my  expression. 

Mr.  Karslake.  I  am  much  obliged  to  your  lordship  for  it.  My  learned  friend,  bir 
Hugh  Cairns,  pointed  out  that  when  you  are  talking  of  the  facility  of  evading  a 
statute  of  this  sort,  you  can  see  how  easy  it  is  to  evade,  as  it  is  called,  that  part  of  the 
statute  which  says,  "or  shall  within  the  United  Kingdom,  or  any  of  his  Majesty  e 
dominions,  or  in  any  settlement,  colony,  territory,  island,  or  a  place  belonging  or 
subject  to  his  Majesty,  issue  or  deliver  any  commission  for  any  ship  or  vessel.  lou 
may  go  outside  this  realm  and  deliver  the  commission ;  but  you  may  not  do  it  inside 
this  realm.  I  suppose  it  will  he  said,  that  if  you  go  outside  the  realm,  you  are  evading 
the  statute.  I  say  that  you  do  not  do  that  which  the  statute  prohibits ;  and  it  you  do 
not  you  commit  no  offense.    Your  lordships  will  construe  the  statute  by  ascertaining 
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what  the  circumstances  were  -which  led  to  its  enactment,  and  what  the  evil  was  to 
he  provided  against,  and  then  put  that  reasonable  interpretation  upon  the  words 
"equip,"  and  so  ou,  found  in  the  statute,  which  you  consider  to  he  the  true  meaning 
of  a  statute  framed  in  doubtful  and  ambiguous  language,  creating  an  offense  and 
attaching  a  very  considerable  penalty  to  that  offense.  I  submit  that,  according  to 
the  reasonable  construction  of  the  statute,  the  vessel  must  be  equipped  for  hostile 
purposes  when  she  leaves  this  country;  or  that,  at  all  events,  the  equipment  added  to 
a  vessel  in  the  course  of  building  must  be  an  equipment  of  a  distinctive  warlike  char- 
acter, and  that  an  equipment  of  an  innocent  character,  even  though  the  intent  may 
exist,  will  not  render  the  vessel  liable  to  forfeiture. 

Mr.  Hellish.  My  lords,  I  am  on  the  same  side  as  my  learned  friends;  and  certainly, 
if  this  was  any  ordinary  case  before  your  lordship,  I  should  almost  be  ashamed  to  enter 
upon  any  argument  after  the  matter  has  been  so  thoroughly  gone  through  as  it  has 
been  by  my  learned  friends  who  have  addressed  your  lordships  before  me ;  because  I 
feel  that  it  is  difficult  to  say  anything  without,  to  a"  certain  extent,  repeating  what 
has  been  said  before ;  but  yet  the  matter  is  of  such  very  grave  importance  that  I  do 
not  think  I  should  perform  my  duty  either  to  your  lordships  or  to  my  clients  if  I  did 
not  shortly,  even  though  I  may  to  some  extent  repeat  what  has  been  said 'before,  state 
what  is  the  view  which  I  venture  to  take  of  this  section  which  is  to  be  construed  by 
the  court. 

Lord  Chief  Bakon.  We  should  be  very  sorry  if  you  wer^  to  shorten  your  argument 
in  the  smallest  degree.  It  is  a  subject  which,  no  doubt,  is  of  extreme  importance,  and 
the  interests  of  this  country  are  in  various  ways  involved  in  it.  We  shall  hear  with 
very  great  satisfaction  whatever  will  tend  to  throw  light  upon  the  subject,  and  I  do 
not  think  that  anything  which  comes  from  you  will  not  have  that  tendency. 

Mr.  Mellish.  Having  had  a  little  experience  of  the  great  ability  of  my  learned 
friend  the  attorney  general,  I  know  his  great  skill  in  remarking  upon  the  different 
views  which  have  been  taken  by  the  different  counsel  who  are  opposed  to  him;  and 
therefore  I  say,  that  in  presenting  the  view  which  I  am  about  to  present  to  your  lordships, 
I  of  course  am  not  to  be  taken  as  in  any  degree  abandoning  or  qualifying  what  has 
been  previously  said  by  my  learned  friends.  But  I  venture  to  go  to  this  extent,  that 
it  is  perfectly  legal  under  this  act^f  Parliament  for  any  ship-builder  in  this  country 
to  build  a  ship,  adapted  for  war,  under  a  contract  with  one  of  two  belligerents,  and  to 
equip  that  ship,  so  far  as  is  necessary,  to  enable  it  to  sail  away  from  this  country,  and 
to  deliver  it  to  the  belligerent  either  here  or  elsewhere  in  that  ui^rmed  state. 

Now,  first  of  all.what  is  the  meaning  of  this  section  f  What  is  forbidden,  is  "  equip- 
ping, furnishing,  fitting  out,  and  arming."  It  is  said,  and  it  may  be  so,  no  doubt,  that 
there  is  a  difference  between  "arming"  and  " equipping,  furnishing,  fitting  out."  I 
have  not  heard  from  anybody  that  there  is  any  difference  between  "equipping"  and 
"famishing  and  fitting  out." 

Mr.  BiRON  Bramweix.  No. 

Mr.  Mellish.  The  y  seem  to  me  to  be  all  absolutely  the  same  thing.  But  they  all 
imply  this,  (and  I  do  not  think  that  the  court  will  have  much  doubt  upon  that,)  an 
addition  of  something  to  a  ship  already  built.  I  do  not  know  that  the  counsel  for  the 
Crown  will  contend  for  it,  but  I  know  that  it  is  contended  for  by  some  persons,  whose 
opinion  may  be  very  much  respfected,  that  the  moment  you  put  a  plank  down,  if  it  is 
with  a  hostile  intent,  that  would  be  within  the  statute.  But  that  would  be  clearly  to 
extend  the  words  "equip,  furnish,  and  fit  out"  beyond  their  plain  and  ordinary  mean- 
ing. In  their  plain  and  ordinary  meaning  they  clearly  imply  the  adding  something  to 
a  ship  which,  as  far  as  the  hull  is  concerned,  is  already  constructed. 

Now,  that  being  so,  the  building  of  a  ship  is  not  forbidden  by  this  statute;  and  the 
question  is.  Was  it  the  intention  of  the  legislature,  though  they  did  not  forbid  the 
building  of  a  ship  in  express  and  direct  terms,  by  implication  to  make  it  unlawful? 
because  it  is  obviously  impossible  to  build  a  ship  or  to  sell  a  ship  adapted  for  war  to 
one*of  two  belligerents,  unless  you  are  allowed  to  equip  it  so  far  as  to  enable  it  to  sail 
away.  -  To  say,  "You,  the  ship-owners  and  ship-builders  of  this  country,  may  sell  a 
ship  as  much  as  you  please,  and  you  may  build  a  ship  as  much  as  you  please,  on  a 
contract  with  any  one  of  two  belligerents;  but  mind,  you  must  put  nothing  ou  board 
of  it  which  will  enable  it  to  sail  away,"  is  a  perfect  absurdity;  and  it  does  seem  to 
me  very  extraordinaiy  that  if  that  was  in  the  mind  of  the  legislature,  and  if  it  was 
the  object  of  the  legislature  to  prevent  any  beUigerent  providing  himself  with  ships 
in  the  ports  of  this  country,  they  did  not  in  plain  terms  say,  "You  shall  not  be  allowed 
to  build  a  ship,  or  to  sell  a  ship  to  one  of  two  belligerents." 

Now,  do  the  words  of  this  section  compel  the  court  to  come  to  that  conclusion  f  I 
say  that  they  do  not ;  for  if  you  read  them  fairly  and  reasonably,  with  a  view  to  find 
out  what  is  intended  to  be  forbidden  by  them,  they  do  not  forbid  every  description  of 
equipment,  every  description  of  furnishing,  and  every  description  of  fitting  out,  but 
only  that  description  of  equipment,  furnishing,  and  fitting  out  which  tends  to  make 
the  vessel  a  transport  or  store-ship,  or  a  ship  to  cruise  or  commit  hostilities.  It  is  not 
equipment  as  such,  but  equipment  as  a  transport  or  store-ship,  or  as  a  ship  to  cruise  or 
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commit  hostilities,  whicli  is  forbidden  and  made  illeftal  by  this  act.  No  doubt,  when 
you  ask  what  is  the  meaning  of  "equipping"  a  ship,  you'must  first  ask  what  is  the 
description  of  the  ship  with  reference  to  which  you  are  talking.  No  doubt  there  are 
many  descriptions  of  ships,  and  most  descriptions  of  ships,  in  which  arming  would  be  no 
portion  of  the  equipment.  If  you  talked  of  "equipping"  a  whaler,  you  would  think 
that  harpoons  were  a  necessary  portion  of  the  equipment  of  that  snip.  If  you  talked 
of  equipping  a  transport,  then  putting  a  ship  into  that  condition  as  to  its  cabins,  and 
so  forth,  which  would  render  it  fit  to  sail  as  a  transport,  would'  be  an  essential  part. 
Everybody  knows  that  when,  two  years  ago,  it  was  necessary  to  send  out  in  a  hurry 
troops  to  America,  or  in  the  year  1854,  when  it  was  necessary  to  send  large  bodies  of 
troops  to  the  East,  and  the  government  were  taking  up  ships  of  every  description,  we 
all  heard  that  they  had  to  go  into  dock  for  a  week  or  two  in  .order  to  be  fitted  as  trans- 
ports. Bven  an  ordinary  ship  could  not  be  employed  as  a  transport  unless  very  con- 
siderable additions  to  the  fitting  were  made,  and  all  such  vessels  went  into  dock  for 
that  purpose.    Now  I  say  that  that  is  what  is  forbidden  by  this  act. 

Now,  my  lords,  let  us  look  once  again  at  the  words  "If  any  person  shall  fit  out  and 
equip  a  ship  or  vessel  with  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed 
as  a  transport."  Not  merely  "  with  intent,"  but  "  in  order  that."  It  is  said  that  there 
is  an  "  or."  In  numberless  cases  of  acts  of  Parliament  where  you  find  the  word  "  or," 
one  expression  is  meant  to  throw  a  light  upon  the  other.  There  are  the  words  "  cruise 
or  commit  hostilities."  I  suppose  that  the  words  "or  commit  hostilities  "-are  intended 
to  throw  a  light  upon  "  cruise,"  because  an  innocent  cruisidg  is  distinguishable  irom 
''  committing  hostilities,"  and  would  not  be  within  the  act.  So  when  it  is  said,  "with 
intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  for- 
eign prince  as  a  transport  or  store-ship,  or  with  intent  to  cruise  or  commit  hostilities," 
the  act  which  is  forbidden  is  an  equipment,  in  order  that  the  vessel  may  be  used  as  a 
transport,  or  in  order  that  the  vessel  may  be  used  with  intent  to  cruise  or  commit 
hostilities.  The  mere  grammatical  construction  of  the  sentence  is  rendered  very  diffi- 
cult, and,  in  fact,  is  rendered  to  a  certain  extent  impossible,  by  the  very  odd  insertion 
of  the  second  words,  "  with  intent,"  before  the  words  "  to  cruise  or  commit  hostilities." 
The  iirst  words,  "  with  intent  or  in  order  that,"  no  doubt  describe  what  the  person  who 
is  forbidden  to  equip  intends  and  actually  does.  I  cannot  help  thinking  that  the 
second  words,  "  with  intent  to  cruise  or  commit  hostilities,"  are  simply  put  in  opposition 
to  the  words  "  as  a  transport  or  store-ship,"  and  are  only  intended  to  describe  the  pur- 
pose for  which  the  vessel  is  to  be  fitted  or.  equipped;  that  it  is  to  be  as  a  transport  or 
store-ship,  or  with  intent  to  cruise  or  commit  hostilities,  and  that  what  Is  forbidden  is 
the  equipping  and  fitting  out  of  a  vessel  so  as  to  be  adapted  to  cruise  or  commit  hos- 
tilities. 

Now  that  is,  very  strongly  corroborated  by  what  has  already  been  so  fully  pointed  out 
to  your  lordships,  that  beyond  all  question  the  actual  mischief  against  which  the 
statute  was  directed,  the  actual  thing  which  caused  the  legislature  to  pass  this  statute, 
was  that  a  great  number  of  persons  were  equipping  ships  to  a  very  large  extent,  and 
rendering  them  fit  to  commit  hostilities  directly  they  left  the  ports  of  this  countiy,  and 
were  hiring  them  as  transports  and  store-ships,  fitting  them  out  and  embarking  men  on 
them,  and  setting  sail  on  actual  expeditions  on  a  large  scale  from  the  ports  of  this 
country.  That  is  the  thing  which  it  was  mainly  intended  to  prevent,  and  I  apprehend 
that  it  was  intended  to  prevent  it,  as  has  been  already  shown  by  the  many  citations 
which  have  been  made  to  the  court,  not  so  much  for  the  benefit  of  one  of  the  two 
belligerents,  but  because  it  was  an  absolute  insult  to  the  authority  of  the  Crown  in  this 
country  that  anybody  should  be  attempting  to  prepare  warlike  expeditions  and  war- 
like operations  &om  the  ports  of  this  country,  and  that  that  was  intended  to  be  put  an 
end  to. 

Then  that  is  very  strongly  corroborated  by  the  next  section,  namely,  the  eighth 
section.  Beyond  alf  possible  question,  that  which  is  forbidden  by  the  eighth  section  is 
the  furnishing  warlike  equipment  to  a  vessel  which  is  already  actually  a  war  vessel  in 
the  service  of  one  of  the  two  belligerents,  and  which  has  come  into  the  ports  of  this 
country.  That  in  its  terms  is,  beyond  all  question,  confined  to  hostile  equipment.  If 
a  man-of-war  belonging  to  one  of  two  belligerents  comes  into  the  ports  of  this  country, 
having  suffered  sea  damage,  or  having  been  engaged  in  an  action  with  her  enemy, 
having  lost  her  masts,  and  with  her  ports  broken  in,  it  is  perfectly  lawful  tp  repair  all 
sea  damage  which  that  vessel  has  suffered,  including,  I  apprehend,  clearly,  the  struc- 
ture of  the  ship,  though  it  may  be  a  structure  adapted  to  warlike  purposes.  It  is  lawful 
to  give  her  a  new  mast ;  it  is  lawful  to  repair  her  machinery ;  it  is  lawful  to  furnish 
her  with  provisions ;  it  is  lawful  to  furnish  her  with  coals.  It  is  not  lawful  to  add  to 
her  armament ;  it  is  not  lawful  to  furnish  her  with  warlike  stores ;  it  is  not  lawful  to 
furnish  her  with  guns.  If  a  ship  in  the  perils  of  the  seas  had  had  her  ports  broken  in, 
and  had  had  her  guns  thrown  overboard,  you  might,  I  apprehend,  repair  the  ports,  but 
you  could  not  replace  the  guns.  Now  what  we  say  is,  that  the  seventh  section  is  to  be 
construed  exactly  as  the  eighth  is,  with  this  difference :  the  eighth  applies  to  a  ship 
already  in  the  service  of  the  enemy,  and  already  equipped  for  warlike  purposes;  the 
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seventh  applies  to  a  ship  intended  to  be  put  into  the  service  of  the  enemy,  but  not 
armed.  And  just  as  you  may  repair  the  sea  damage  and  furnish  all  peaceful  stores  to 
a  ship  already  in  the  service  of  a  belligerent,  so  you  may  construct  a  ship  altogether, 
and  fit  it  up  with  all  peaceful  stores,  which  is  intended  to  be  in  the  service.  And  this 
shows,  beyond  all  question,  that  the  act  was  not  passed  simply  for  the  benefit  of  one  of 
the  two  belligerents^  and  for  preventing  the  other  from  obtaining  assistance  in  the 
ports  of  this  country.  If  I  were  asked  at  this  moment  what  is  most  oifensive  to  one  of 
the  two  belligerents,  and  does  them  most  harm,  I  should  say  the  furnishing  and  selling 
of  coals  to  those  steamers  which  are  roving  about  the  waters.  If  the  Alabama  and  the 
Florida  could  not  buy  coal  from  neutral  nations,  it  would  be  simply  impossible  that 
they  could  go  about  at  all.  If  you  look  simply  to  the  assistance  aflbrded  to  the  bellig- 
erents, what  difference  is  th^e  between  sellmg  coal  and  selling  gunpowder  t  The  one 
is  just  as  essential  to  enable  the  vessel  to  cruise  as  the  other.  What  I  have  stated  is 
the  law  in  this  country  we  all  know  iS  the  law  now  practically  enforced  in  every  other 
country.    The  Florida  is  at  this  moment  repairing  sea  damage  in  the  port  of  Brest. 

LOKD  Chief  Baron.  Do  you  imagine  that  we  could  sell  gunpowder  to  an  American 
vessel  in  one  of  our  ports  ?  • 

Mr.  Mellish.  Not,  I  apprehend,  to  a  ship  which  is  already  in  the  service  of  war. 
That,  I  apprehend,  would  be  adding  to  a  warlike  force. 

LoED  Chief  Bakon.  That  is  adding  to  a  warlike  force. 

Mr.  Baeon  Pigott.  Do  you  think  that  you  may  substitute  one  gun  for  another  of  the 
same  power? 

Mr.  Mellish.  That  would  not  be  illegal,  except  that  I  should  rather  suppose  that  we 
must  look  at  things  practically.  I  should  have  a  very  strong  suspicion,  when  I  found 
a  man  changing  one  gun  for  another,  that  the  gun  which  he  gave  up  was  not  so  good 
as  the  one  which  he  took. 

Mr.  Baeon  Pigott.  I  by  no  means  say  that  it  is  so,  but  that  section  in  that  respect 
may  be  a  little  doubtful ;  it  is  doubtfully  worded. 

Lord  Chief  Baron.  You  observe  that  this  is  expressly  "by  adding  to  the  number  of 
guns,  or  by  changing  those  on  board  for  other  guns." 

Mr.  Baeon  Pigott.  Or  doing  that  by  which  the  equipment  is  increased  or  augmented.. 

LoED  Chief  Baeon.  "Any  equipment  for  war,"  would  that  include  gunpowder  or 
shot? 

Mr.  Mellish.  Yes,  my  lord;  I  presume  that  gunpowder  or  shot  would  be  equipment 
for  war. 

Mr.  Baeon  Pigott.  No  doubt. 

Mr.  Mellish.  And  therefore  I  say  that  it  illustrates  what  I  was  putting  to  your  lord- 
ships as  the  difference  between  a  warlike  equipment  and  what  I  call  peaceful  equip- 
ments ;  and  as  it  is  perfectly  lawful  to  furnish  peaceful  equipments  to  a  ship  already 
built,  being  a  ship  of  war  in  the  actual  service  of  one  of  two  belligerents,  is  it  anything 
extraordinary  to  suppose  that  it  was  intended  that  it  should  be  equally  lawful  to  fur- 
nish peaceful  equipments  to  a  vessel  which  is  intended  to  be  in'  the  service  of  one  of  two 
belligerents  ? 

Now  the  great  argument  which  has  been  pressed  against  us  by  my  learned  friend  the 
attorney  general,  and  which  has  been  referred  to  over  and  over  again  by  the  court,  and 
which  I  can  see  operates  on  the  minds  of  your  lordships,  is,  that  this  construction  will 
lead  to  such  a  very  easy  evasion  of  the  act.  It  is  said  that  it  is  perfectly  nugatory  to 
make  it  illegal  to  put  a  warlike  equipment  on  board  in  the  ports  of  this  country, 
because  it  can  be  so  easily  evaded  by  sailing  out  without  the  equipment,  and  then 
having  another  vessel  following  after  with  the  equipment.  Now,  my  lords,  the  first 
remark  which  I  would  make  on  that  point  is,  that  notwithstanding  all  the  discussion 
which  has  taken  place,  and  the  examination  of  what  has  actually  taken  place,  I  do  not 
find  that  either  before  the  foreign  enlistment  act,  or  after  the  foreign  enlistment  act, 
either  in  America  or  in  England,  this  has  ever  been  done.  It  appearsHhat  the  Alabama 
sailed  to  the  Azores,  and  took  her  armament  on  board  in  the  port  of  another  neutral 
country.  I  need  hardly  say  that  what  takes  place  in  the  ports  of  another  neutral  coun- 
try is  nothing  to  us ;  but  the  stress  of  the  argument,  as  I  understand,  on  the  other  side 
is,  that  it  would  be  so  remarkably  easy  to  bring  this  equipment  out  and  put  it  on  board 
on  the  high  seas.  Now,  I  cannot  help  thinking  (I  may  be  wrong  about  this,  and  I  do 
not  pretend  to  speak  as  a  person  with  any  peculiar  knowledge)  that  the  reason  why 
that  has  never  been  done  is,  that  it  is  by  no  means  so  easy  to  do  it  as  is  supposed. 
Modern  guns,  I  rather  apprehend,  are  so  very  heavy  that  if  you  tried  to  bring  them  out 
and  to  put  them  on  board  another  ship,  you  might  wait  for  a  month  in  the  middle  of 
the  Atlantic  before  you  could  find  a  day  on  which  you  Could  do  it,  and  certainly  it  is 
remarkable  that  the  Alabama  should  have  gone  in  an  unarmed  state  the  whole  way  to 
the  Azores,  running  not  only  the  risk  of  bemg  taken  on  the  passage,  but  running  the 
risk  that  any  law  in  the  nature  of  a  foreign  enlistment  law  which  might  exist  at  the 
Azores  would  be  put  in  force  against  her,  and  that  she  would  be  prevented  by  the 
government  of  that  country  from  putting  her  guns  on  board  there.  It  certainly  strikes 
me  that  it  may  be  the  case  that  unless  you  get  into  some  port,  or  at  least  some  quiet 
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roadstead  -where  you  are  near  the  land,  you  practically  cannot  take  your  hostile  equip- 
ment on  board  at  all,  and  that  that  is  the  reason  why  it  has  not  been  done.  You  find 
the  vessels  in  those  American  cases  going  partly  equipped  from  the  ports  of  the  United 
States.  You  do  not  find  them  taking  their  armament  on  board  on  the  high  seas,  but  in 
the  West  Indies,  or  somewhere  else ;  and  this  is  a  very  material  thing ;  because,  unless 
this  mode  of  evading  the  act  was  so  practical  ai^d  so  obvious  that  you  must  suppose 
that  it  was  necessarily  before  the  mind  .of  the  legislature  when  it  passed  the  act  of 
Parliament,  the  argument  respecting  the  evasion  comes  absolutely  to  nothing.  It  must 
be  remembered  that  at  the  time  when  the  foreign  enlistment  act  was  passed  there 
were  no  ocean  steamers — ^there  were  some  steamers  going  perhaps  from  Dover  to  Calais, 
and  to  Ireland,  or  something  of  that  kind — ^but  there  were  actually  no  ocean  steamers 
which  one  could  have  used  to  go  over  these  seas ;  and  in  sailing  vessels  I  apprehend  that 
the.  transposition  of  the  equipment  would  be  still  more  difficult. 

Lord  Chief  Baron.  With  reference  to  assisting  an  actual  belligerent  ship  in  one  of 
our  ports,  would  it  be  consistent  with  this  act  of  Parliament,  if  a  vessel  came  in  (to 
borrow  an  expression  which  you  will  understand)  almost  a  congeries  of  planks,  being 
what  the  lawyers  here  call  a  total  loss  of  a  particular  description — a  vessel  not  worth 
repairing,  excepting  that  in  war,  money,  though  the  sinew  of  it,  is  not  of  much  import- 
ance, and  so  the  cost  of  repairing  a  vessel  would  be  nothing-^would  it  be  lawful,  if  a 
vessel  were  a  mere  wreck,  to  put  her  into  a  dock  and  repair  her  and  fit  her  out,  and 
make  her  what  she  was  when  she  left  the  United  States  ? 

Mr.  Mbixish.  Yes,  my  lord,  I  should  think  so. 

Lord  Chief  Baron.  You  would  say  that,  provided  she  could  merely  get  into  a  port 
with  her  guns  and  ammunition  in  safety,  she  might  be  rebuilt  ?  ^• 

Mr.  Mellish.  Yes,  my  lord ;  and  I  apprehend  that  she  might  take  out  the  armament 
which  she  brought  in,  though  she  could  not  have  a  fresh  armament ;  and  that  perhaps 
might  be  the  reason  why  a  man  might  repair  his  vessel  instead  of  ordering  a  new  one, 
because  if  he  ordered  a  new  one,  he  could  not  transfer  the  armament  to  her;  whereas 
if  the  old  ship  was  repaired,  then  he  might  carry  his  armament  away. 

Lord  CHrBP  Baron.  Would  not  the  doctrine  of  constructive  total  loss  apply  ? 

Mr.  Met.t.tsh.  That  I  cannot  say,  my  lord.  I  am  not  aware  that  it  ever  has  been 
applied. 

Lord  Chief  Bakon.  It  is  a  very  great  pity  that  no  cases  have  occurred  within  the 
last  forty  years.    We  have  to  imagine  a  great  variety  of  cases,  and  to  consider  them. 

Mr.  Meixish.  I  say  that  you  must  look,  in  construing  the  statute,  principally  to  what 
actually  has  been  done.  The  legislature  do  not  give  themselves  the  trouble,  for  the 
most  part,  to  consider  what  never  has  happened ;  and  I  would  submit  that  that  would  be 
an  answer  to  the  question  which  Mr.  Baron  Bramwell  has  put  in  one  part  of  the  argument, 
namely,  '"  What  would  you  say  would  be  the  rule  of  international  law  if  a  ship  were 
sent  out  without  her  armament,  and  then  another  ship  came  out  with  her  armament ; 
can  you  find  any  authority  in  international  law  upon  that  point  ?"  The  answer  is,  the 
thing  has  never  happened,  and  the  writers  upon  international  law  have  for  the  most 
part  looked  to  what  has  happened,  and  not  to  what  may  be  possible  to  happen ;  and 
legislation  goes  on  in  that  way;  you  pass  your  legislation  with  reference  to  what 
actnaHy  has  happened  and  is  before  your  eyes,  and  you  do  not  apply  yourselves  to 
consider  what  possibly  may  happen ;  you  wait  till  it  actually  takes  place,  and  then  if 
it  is  within  the  mischief,  and  the  legislature  think  it  wrong,  the  legislature  pass  a  new 
act.  And  I  would  say  this,  with  reference  to  the  doctrine  of  evasion :  if  it  is  a  question 
between  two  constructions  of  the  statute,  and  the  only  question  is,  whether  you  will 
extend  it  so  far  and  no  fiirther,  as  wiU  include  something  which  is  an  evasion,  and  is 
within  the  mischief,  and  you  can  do  that  without  including  anything  else  which  is 
outside  the  mischief,  then  it  may  be  a  reasonable  argument,  and  the  court  may  be 
desirous  to  extend  the  construction  so  as  to  include  a  cause  within  the  mischief.  But 
if  j'on  find  that  you  cannot  extend  the  construction  without  carrying  it  a  great  way 
further,  and  without  carrying  it  to  matters  which  there  is  every  reason  to  belike  were 
not  within  the  contemplation  of  the  legislature,  and  were  not  intended  to  be  within  it, 
then  I  say  it  is  a  wrong  mode  of  construing  a  statute,  and  above  all  a  penal  statute, 
because  you  are  afraid  that  it  may  be  evaded  unless  you  extend  it ;  to  extend  it  so  far 
as  to  include  not  only  that  which  is  an  evasion  of  the  statute,  but  that  which  there  is 
every  reason  to  believe  the  legislature  never  intended  to  prevent.  Here  it  is  quite 
impossible  to  confine  it.  If  you  adopt  the  argument  of  the  attorney  general,  and  say 
that  every  description  of  equipment  with  the  intent  is  forbidden  by  the  statute,  you 
cannot  confine  the  statute  to  a  case  where  a  vessel  sails  with  a  peaceful  equipment, 
and  another  vessel  comes  after  it  with  a  hostile  equipment.  You  must  extend  it  to 
every  case  where  a  ship  is  being  built  or  sold  by  a  subject  of  this  country  to  a  belligerent. 
It  would  equally  apply,  although  the  contract  was  that  a  man  should  build  the  ship 
and  run  the  blockade  with  it,  and  deliver  it  in  a  port  of  one  of  the  two  belligerents. 

Therefore  the  real  question  which  you  must  consider  is  the  question  which  I  adverted 
to  at  the  first,  which  has  been  so  much  argued,  namely,  was  it  really  meant  by  this 
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statute  to  forbid  the  15uildiiig  of  a  ship  of  war  intended  for  one  of  two  beUigerents  ? 
That  it  is  clearly  lawful  to  do,  according  to  every  mle  of  international  law. 

My  lords,  I  helieTe  that  a  great  many  passages  have  been  cited,  but  there  is  one 
which,  as  far.  as  I  know,  has  not  been  cited ;  if  it  has  been  cited,  it  was  cited  when  I 
was  out  of  court.  It  is  in  the  third  book  of  Vattel,  chapter  7,  section  110.  I  am 
citing  it  from  Mr.  Twiss's  book  on  the  Law  of  Nations,  the  second  volume,  at  page  460. 
He  says  this:  "If  a  nation"  (and  theft  Mr.  Twiss  says,  "by  which  Vattel  means  the 
domiciled  subjects  of  a  nation")  "trades  in  arms,  timber  for  ship-building,  ships,  and 
warlike  stores,  I  cannot  take  it  amiss  that  it  sells  such  things  to  my  enemy,  provided 
it  does  not  refuse  to  sell  them  to  me  also  at  a  reasonable  price."  There  he  says,  "If  a 
nation  trades  in  ships,  I  cannot  take  it  amiss  that  it  sells  such  things  to  my  enemy, 
provided  it  does  not  refuse  to  sell  them  to  me  also  at  a  reasonable  price.  It  carries  on 
its  trade  without  any  design  to  injure  me ;  and  by  continuing  it  in  the  same  manner  as 
if  I  were  not  engaged  in  war,  it  gives  me  no  just  cause  of  complaint."  Now  there  is 
the  distinction,  u  you  simply  build  a  ship  ordered  by  one  of  two  belligerents,  fit  it 
out  so  that  it  may  sail  away,  and  send  it  away,  you  are  simply  trading  in  the  ordinary 
peaceful  manner  as  if  no  hostilities  were  going  on.  If  you  fit  out  ships,  engage  mari- 
ners and  marines,  put  arms  on  board,  and  equip  them  for  immediate  hostilities,  and  send 
them  out  in  a  fit  state  to  commit  hostilities,  you  are  doing  something  which  in  times 
of  peace  nobody  would  think  of  doing  at  all.  You  are  not  carrying  on  a  peaceful  trade, 
but  you  are  doing  something  which,  if  there  was  no  war,  you  would  not  think  of  doing, 
and  which,  if  you  do,  is  an  assistance  to  one  of  two  belligerents.  But  if  you  simply 
sell  a  ship,  and  abstain  from  warlike  equipment,  and  deliver  it  anywhere,  I  do  not  care 
where,  either  in  a  port  of  this  country  or  in  a  port  of  the  belligerent  itself,  you  are 
simply  carrying  on  a  trade  which  is  ordinarily  carried  on  in.  peaceful  times,  and  the 
belligerent  has  no  right  to  say  that,  it  being  lawful  by  the  law  of  your  country,  it  is 
an  injiuy  to  him.  Then  he  goes  on  to  say,  "  In  what  I  have  said  above,  it  is  supposed 
that  my  enemy  goes  himself  to  the  neutral  country  to  make  his  purchases.  Let  us 
discuss  another  case,  that  of  neutral  nations  resorting  to  my  enemy's  country  for  such 
purposes  ;  it  is  certain  that  as  they  have  no  part  in  my  quarrel,  and  are  under  no  obli- 
gation to  renounce  their  commerce  for  the  sake  of  avoiding  to  supply  my  enemy  with 
the  means'of  carrying  on  the  war  against  me,  should  they  affect  to  refuse  selling  me  a 
single  article,  while  at  the  same  time  they  take  pains  to  convey  an  abundant  supply  to 
my  enemy,  with  an  evident  intention  to  favor  him,  such  partial  conduct  would  exclude 
them  from  the  netrality  which  they  enjoy ;  but  if  they  only  continue  their  customary 
trade,  and  do  not  thereby  declare  themselves  against  ray  interest,  they  only  exercise  a 
right  which  they  are  under  no  obligation  to  sacrifice." 

That  being  the  rule,  therefore,  of  international  law,  it  being  no  ofiense  of  which  the 
other  belligerent  is  entitled  to  complain,  that  the  subjects  of  this  country  sell  their 
ships  simply  to  one  of  the  two  belligerents,  and  enable  them  to  supply  themselves  with 
ships  of  war,  provided  that  no  armaments  are  fitted  out,  and  that  the  ports  of  this 
country  are  not  made  hostile  ports  from  which  vessels  can  sail,  is  there  any  reasonable 
ground  on  the  words  of  this  section  to  suppose  that  it  was  the  intention  of  the  legisla- 
ture to  make  it  illegal  for  the  ship-builders  of  this  country  to  carry  on  their  ordinary 
trade  of  building  ships  as  they  carry  it  on  in  time  of  peace  ?  If  that  is  not  contrary 
(as  it  is  plain  it  is  not  contrary)  to  the  rules  of  international  law,  surely  the  court  is 
not  to  strain  this  section  for  the  purpose  of  carrying  it  beyond  what  any  rules  of  inter- 
national obligation  make  it  necessary  for  this  country  to  comply  with.  If  the  section 
may  admit  of  both  constructions  (and  surely  it  cannot  be  put  higher  than  that)  it  is 
impossible  to  read  this  section  without  seeing  that  it  admits  of  the  construction  for 
which  I  contend,  if  I  do  not  put  it  higher  than  that. 

LoED  Chief  Baron.  Can  you  make  out  that  the  language  applies  equally  to  either 
of  the  two  things,  and  that  therefore  the  criminal  jurisprudence  would  be  bound  not 
to  extend  it,  so  as  to  make  that  a  crime  which  before  was  lawful,  beyond  the  clear 
meaning  of  the  words  of  the  act  ?    The  question  is,  whether  you  can  make  that  out. 

Mr.  Mellish.  My  lord,  that  depends  upon  this,  whether  the  words,  "  as  a  transport 
or  store-ship,  or  with  intent  to  cruise  or  commit  hostilities,"  may  not  reasonably  be 
taken  as  being  governed  to  a  great  extent  by  "equip,  furnish,  or  fit  out,"  so  that  they 
describe  the  particular  equipment,  furnishing,  and  fitting  out  which  is  intended  by  the 
statute. 

My  lords,  that  is  the  view  which  I  venture  to  take,  and  which  I  submit  is  the  proper 
view  of  this  statute :  and  that  being  the  view,  I  think  it  can  hardly  be  denied  that ' 
this  verdict  was  perfectly  right  and  perfectly  satisfactory;  for  I  think  I  might  say  that 
there  was  no  evidence  at  all  (certainly  there  was  no  reasonable  evidence)  that  there 
was  any  intention  on  the  part  of  anybody  to  put  a  hostile  equipment,  and  still  less 
arms,  oh  board  the  Alexancta,  in  the  ports  of  this  country.  Looking  at  the  facts,  they 
render  the  matter  so  plain  that  nobody  can  have  a  doubt  about  it.  The  affair  of  the 
Alabama  had  already  happened ;  everybody  was  alive  to  the  foreign  enlistment  act. 
The  government  and  their  officers  were  alive  to  it;  they  had  thought  about  stopping 
the  .^Jabama,  but  had  not  done  it.    The  American  minister,  the  American  consul,  were 
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alive  to  it.  The  agents  of  the  confederate  government  -were  alive  to  it.  Everybody 
knew  that  no  vessel,  of  which  the  destination  was  at  all  douhtfal,  would  be  allowed  to 
leave  this  country  in  an  armed  state.  The  officers  of  the  government  in  Liverpool,  as 
everybody  knew,  were  looking  after  the  Alexandra.  The  agents  of  the  American  con- 
sul were  known  to  be  looking  after  the  Alexandra  every  day ;  it  was  simply  impossible 
to  put  any  warlike  equipment  or  any  guns  on  board  that  vessel,  without  her  being 
seized  directly.  Everybody  knew  it,  and  everybody  agreed,  that  if  the  hostile  intent 
and  destination  was  proved,  if  the  guns  were  put  on  board,  it  would  be  a  case  within 
the  act.  There  was  a  doubt,  as  there  is  a  doubt  whether  a  peaceful  equipment  was 
within  the  act.  But  can  it  be  doubted  for  one  moment,  when  all  that  had  happened 
in  the  case  of  the  Alabama  was  in  the  mind  of  everybody,  and  had  just  happened,  and 
when  you  find  no  hostile  equipment  on  board,  and  that  according  to  the  evidence  they 
had  carefully  avoided  putting  not  only  guns,  but  the  preparation  for  guns  on  board — 
can  anybody  doubt  that  they  purposely  avoided  putting  any  hostile  equipment  or  any 
guns  on  board  ?  In  fact,  that  was  practically  admitted  in  the  reply  of  my  learned  friend 
the  attorney  general ;  and  if  our  construction  of  this  act  of  Parliament  be  right,  and 
if  it  be  correct  that  the  only  equipment  which  is  made  illegal  by  this  statute  is  a  hostile 
equipment,  no  one,  as  I  submit,  can  doubt  that  this  verdict  was  perfectly  satisfactory. 
It  was  left  to  the  jury  what  the  intention  was — it  was  left  to  them  what  the  actual 
equipment  was,  and  no  one  can  doubt  that  if  our  construction  be  right,  namely,  that 
a  hostile  equipment  was  necessary  to  bring  the  case  within  the  statute,  this  verdict 
was  quite  right. 

My  lords,  there  is  only  one  other  point  to  which  I  wish  to  call  the  attention  of  the 
court,  and  that  is  a  point  which  I  believe  has  not  yet  been  mentioned.  I  submit  to 
your  lordships  that  this  is  not  a  case  in  which  the  court  can  grant  a  new  trial  upon  the 
ground  that  the  verdict  is  against  the  weight  of  the  evidence,  or  on  any  other  ground 
except  that  there  has  been  a  positive  misdirection.  I  should  submit  that  the  mere 
ground  of  the  verdict  being  against  the  weight  of  the  evidence,  or  the  mere  ground  that 
it  is  unsatisfactory,  or  the  mere  ground  that  there  was  an  omission  to  direct  the  jury, 
is  not  a  ground  upon  which  any  new  trial  can  be  granted;  but  that  a  new  trial  can 
only  be  granted  upon  the  ground  that  there  has  been  a  positive  misdirection. 

My  lords,  the  rule,  as  I  apprehend  it,  is  clearly  this  :  If  you  have  an  entirely  civil 
proceeding — civil  in  form,  and  civil  in  substance — the  court  can  grant  a  new  trial, 
either  on  the  ground  of  misdirection,  or  on  the  ground  of  the  verdict  being  against  the 
"weight  of  the  evidence.  If  you  have  an  entirely  criminal  proceeding — criminal  in  form 
and  criminal  in  substance — the  court  can  grant  no  new  trial  at  all,  either  on  the  ground 
of  the  verdict  being  against  the  weight  of  the  evidence,  or  on  the  ground  of  misdirection. 
But  if  you  have  a  proceeding  which  is  in  form  civil,  but  in  substance  penal,  the  court 
can  grant  a  new  trial,  not  on  the  ground  of  the  verdict  being  against  the  evidence,  but 
on  the  ground  only  of  misdirection. 

My  lords,  that  is  laid  down  in  the  case  of  Brook  vs.  Middleton,  which  is  in  10th 
East's  Reports,  page  268  ;  it  was  a  qui  tarn  action  for  oftenses  against  the  usury  act. 
The  marginal  note  is  :  "  The  court  will  not  grant  a  new  trial  in  a  penal  action  where 
the  verdict  has  passed  for  the  defendant  on  the  ground  of  its  being  against  the  evi- 
dence." A  rule  nisi  was  moved  for,  and  the  court  were  not  satisfied  that  they  had 
authority  by  precedent,  "  in  a  penal  action  where  a  verdict  had  been  found  for  the 
defendant  without  any  alleged  misdirection  of  the  judge  in  point  of  law  (as  in  Wilson 
vs.  Eastall,  4  Terra  Reports,  7.53)  to  grant  a  new  trial;  and  they  ordered  the  matter  to 
stand  over,  to  give  them  an  opportunity  of  looking  into  the  precedents,  Lord  Ellen- 
borough,  chief  justice,  saying  that  if  the  court  did  not  find  themselves  precluded  from 
entertaining  the  motion  on  the  ground  of  the  verdict  being  against  the  evidence,  they 
would  hear  Garrow  further  upon  it.    And  before  the  court  rose  on  this  day,  his  lordship 

referred  to  the  case  of  Fonnereau  vs. ,"  which  is  reported  in  3d  Wilson,  page  59, 

"  where  the  court  said  that  the  rule  had  been  laid  down  for  fifty  years  past  not  to  grant' 
new  trials  in  actions  on  penal  laws  where  the  verdict  was  for  the  defendant.  There, 
indeed,  the  doctrine  was  laid  down  rather  too  generally,  as  the  court  would  certainly 
grant  a  new  trial  in  case  of  the  misdirection  of  the  judge  in  point  of  law  ;  but  in  case 
of  a  verdict  against  evidence,  the  rule  was  now  settled  that  no  new  trial  would  be 
granted,  which  was  sufficient  to  dispose  of  the  present  motion." 

My  lords,  there  is  another  case,  namely,  the  case  of  Hall  vs.  Green. 

Mr.  Baeon  Bramwell.  Is  that  more  recent? 

Mr.  Mbllish.  It  is  not  a  very  recent  case. 

Mr.  Baron  Bramwbll.  Ten  years  ago  ? 

Mr.  Mblush.  In  1853.  It  is  reported  in  23d  Law  Journal,  (Magistrates'  Cases,)  page 
15 ;  it  is  also  reported  in  9th  Exchequer  Reports,  page  247.  I  am  citing  from  the  Law 
Journal,  because  I  think  that  the  observations  of  the  judges  are  a  little  fuller  there. 
It  was  an  action  for  penalties,  under  the  25th  of  George  II,  lor  having  public  music  and 
dancing  without  a  license.  Mr.  Montagu  Chambers  "  moved  for  a  new  trial  on  the 
ground  of  misdirection,  and  also  of  the  verdict  being  against  the  evidence."  He  says, 
"The  learned  judge  misdirected  the  jury  in  leading  them  to  suppose  that  the  question 
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■was,  whether  the  keeping  the  rooms  as  a  hotel  was  the  principal  or  the  incidental  pur- 
pose." I  remark  upon  that,  because  it  is  something  of  the  same  objection  wliich  is 
made  here.  He  says:  "This  tended  to  mislead  the  jury ;  it  is  unimportant  that  the 
company  frequenting  the  room  is  respectable,"  and  so  forth.  Paekk,  Bakon.  I  do  not 
think  it  matters  which  purpose  was  principal  and  which  accessory.  The  judge  ulti- 
mately directed  the  jury  rightly  in  desiring  them  to  consider  whether  it  was  kept  for 
both  purposes.  There  was  therefore  no  misdirection  ;  and  in  a  penal  action  no  new 
trial  will  be  granted  on  the  ground  of  the  verdict  being  against  the  evidence."  Then 
Mr.  Montagu  Chambers  says :  "  That  is  the  old  law ;"  and  then  Baron  Parke  says :  "  It 
is  not  the  worse  on  that  account."  And  then  Baron  Parke,  in  giving  judgment,  says : 
"The  fact  of  the  verdict  being  against  the  evidence  is  no  ground  for  a  new  trial  in  a 
penal  action.  That  is  the  old  law,  and  there  is  no  ground  for  overruling  it."  And 
Baron  Alderson  says :  "  There  is  no  misdirection  in  this  case.  The  jury,  in  answer  to 
the  judge,  found  that  the  room  was  kept  for  purposes  of  entertainment  only.  That, 
in  my  opinion,  was  a  wrong  verdict,  but  we  cannot  set  it  aside  on  that  ground.  If  an 
improper  verdict  of  not  guilty  is  found  in  felonies  and  misdemeanors,  the  courts  do  not 
set  it  aside,  holding  it  to  be  better  that  the  guilty  should  escape  than  that  the  matter 
should  be  tried  over  again.    And  this  is  a  salutary  rule." 

Mr.  Baron  Bramwbll.  I  am  sure  that  I  can  mention  that  that  was  a  very  strong 
case,  for  how  the  jury  came  to  find  a  verdict  for  the  defendant  (I  was  counsel  in  the 
case)  I  cannot  understand. 

Mr.  Mbixish.  Was  your  lordship  counsel  for  the  defendant  ? 

Mr.  Baron  Bramwell.  Yes,  I  was  for  the  defendant. 

Mr.  Mbllish.  My  lords,  there  is  another  case  which,  perhaps,  I  ought  to  mention, 
because  there  is  something  which  it  may  be  said  is  the  other  way,  and  I  wiiih  to  bring 
this  point  fairly  before  the  court. 

Mr.  Baron  Bramweix.  In  the  case  of  Hall  vs.  Green,  you  may  really  take  it  that  it 
was  about  as  strong  a  case  of  the  refusal  of  the  court  to  grant  a  new  trial  where  the 
verdict  was  against  evidence  as  it  is  possible  to  be.  I  can  state  that  of  my  own  knowl- 
edge. 

Mr.  Mbllish.  My  lords,  there  is  the  case  of  Eobinson  q^d  tarn  against  Lequesne, 
which  is  in  Bunbury's  Reports,  page  253 :  "  Upon  an  information  of  seizure  of  Jesuits'  bark 
on  the  stat.  14  Car.  2,  cap.  11,  sec.  12,  for  fraudulent  exportation  of  Jesuits'  bark,  two 
casks  out  of  six  being  dust.  There  was  a  verdict  for  the  defendant,  and  now  a  motion 
was  made  for  a  new  trial  f  but  jper  totam  curiam  it  was  denied."  Then  it  is  said,  "  Nota. 
It  seemed  to  be  admitted  in  a  case  of  this  nature  a  new  trial  might  he  granted  if  the 
fact  would  have  admitted  of  it ;  and  the  counsel  for  the  plaintiff  were  prepared  with 
precedents  (if  they  had  been  called  for)  to  that  purpose."  That  is  the  only  kind  of 
authority  which  I  find  at  all  the  other  way.  And  that  is  not  an  authority,  it  is  merely 
a  note.  The  court  would  not.  grant  a  new  trial,  but  there  is  a  note  which  is  the  only 
authority  that  I  can  find  at  all  the  other  way. 

Now,  my  lords,  can  any  real  distinction  be  drawn  between  an  ordinary  qui  tarn  action 
and  such  a  proceeding  as  this  ?  This  is  in  its  form  a  civil  proceeding ;  so  is  a  qtii  tarn 
action  in  form  a  civil  proceeding.  Can  it  be  said  that  this  is  not  a  proceeding  of  a 
penal  nature  ? 

Mr.  Baron  Pigott.  The  claimant  gets  his  costs  from  the  Crown  here,  I  suppose? 

Mr.  Mbllish.  I  believe  he  does,  my  lord,  under  some  modern  act ;  he  would  not  get 
them  at  the  time  wheri  the  foreign  enlistment  act  was  passed. 

Mr.  Baron  Pigott.  And  so  the  defendant  does  in  qui  tarn  actions. 

Mr.  Mellish.  Yes,  my  lord. 

Mr.  Baron  Pigott.  Therefore  it  makes  no  distinction. 

Mr.  Mbllish.  You  get  your  costs  under  a  modem  act ;  at  the  time  when  the  foreign 
enlistment  act  was  passed  you  would  not  get  them. 

Mr.  Baron  Pigott.  That  was  not  the  reason  evidently,  because  in  a  qui  tarn  action 
the  party  had  his  costs. 

Mr.  Mellish.  My  lords,  I  would  simply  say,  can  any  real  distinction  be  drawn ;  is 
not  this  quite  as  much  a  penal  proceeding  as  a  qui  tarn  action  would  be  ? 

Lord  Chief  Baron.  It  is  a  forfeiture  resulting  from  the  commission  of  a  crime ;  that 
is  what  the  case  is.  If  a  crime  has  not  been  committed,  there  is  no  forfeiture.  The 
act  expressly  says  that  the  party  shall  be  guilty  of  a  misdemeanor,  and  be  liable  to  fine 
and  imprisonment,  and  the  ship  shall  be  forfeited.  If  there  bono  crime  committed  no 
ship  is  forfeited. 

Mx.  Mbllish.  The  only  ground  on  which  I  can  see  that  it  can  be  put  is  that  it  may 
be  said,  as  Mr.  Baron  Bramwell  said  in  one  part  of  these  proceedings,  that  it  was  a 
voluntary  act  on  the  part  of  the  claimant  coming  in,  and  so  that  he  is  not  in  the  nature 
of  a  defendant.  I  confess  that,  if  I  may  be  allowed  to  say  so,  it  seems  to  me  about  as 
voluntary  as  if  a  man  put  a  pistol  to  your  head  and  asked  you  to  deliver  your  purse, 
and  you  delivered  your  purse  voluntarily  to  him.  Here  the  Crown  commences  the 
proceeding  by  seizing  your  ship. 

Lord  Chief  Baron.  On  the  ground  that  you  have  committed  a  crime. 
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Mr.  Mellish.  And  you  come  in  and  claim  it. 

Lord  Chief  Babon.  You  come  in  and  say  that  you  are  innocent. 

Mr.  Bakon  Bramwell.  I  think  that,  in  defense  of  my  expression,  I  may  be  permitted 
to  say  that  the  case  is  more  like  this,  that  the  man  having  got  your  purse,  holds  a  pistol 
to  your  head  if  you  intend  to  take  it  back  from  him ;  you  would  be  something  of  a  vol- 
unteer then  if  you  went  and  attacked  him. 

Mr.  Melmsh.  The  law  does  not  give  a  man  the  power  of  taking  my  purse  from  me, 
but  the  law  does  give  the  Crown  the  power  of  taking  my  ship  from  me,  and  I  cannot 
resist  it ;  the  law  gives  me  no  means  to  resist  it ;  it  would  be  an  illegal  act,  however 
innocent  I  was,  if  I  resisted  the  Crown  when  they  came  and  took  It.  Therefore  the 
Crown  take  it,  and  this  is  a  proceeding  by  which  a  party  recovers  it ;  and  if  it  be,  as 
Baron  Alderson  says,  a  most  salutary  rule  that  the  guilty  should  escape  rather  than 
that  the  subject  should  be  oppressed  by  trying  the  same  question  over  and  over  again, 
surely  it  would  apply  to  a  proceeding  of  this  nature  quite  as  much  as  to  any  other. 
Surely  it  cannot  be  urged  that  it  is  any  objection  that  here  the  Crown  is  the  party 
proceeding;  it  can  hardly  be  said  that  the  Crown  has  a  prerogative  to  have  a  new  trial 
on  the  ground  of  the  verdict  being  against  the  weight  of  the  evidence  which  the  subject 
would  not  have.  On  the  contrary,  it  is  more  necessary  that  the  law  of  the  land  should 
be  adhered  to  which  prevents  a  new  trial,  the  object  of  which  is  to  prevent  a  person 
being  vexed  over  and  over  again  by  proceedings  of  this  kind  after  he  has  got  the  ver- 
dict of  the  jury  for  him  in  matters  which  are  in  their  nature  of  a  criminal  and  of  a  penal 
description. 

•  Mr.  Baron  Channell.  In  a  case  in  11th  Meeson  and  Welsby,  if  it  is  worth  while  to 
look  at  it,  it  is  said,  "  The  court  has  authority  to  and  will  grant  a  new  trial  in  a  penal 
action,  though  the  verdict  be  for  the  defendant,  where  they  are  satisfied  that  the  ver- 
dict is  in  contravention  of  law,  whether  the  error  has  arisen  from  the  misdirection  of 
the  judge,  or  from  a  misapprehension  of  the  law  by  the  jury,  or  from  a  desire  on  their 
part  to  take  the  exposition  of  the  law  into  their  own  hands." 

Mr.  Mellish.  I  think  it  will  hardly  be  said  that  the  jury  would  take  the  law  in  this 
case  into  their  own  hands. 

Mr.  Baron  Channell.  It  is  in  reference  to  that  part  of  the  matter  as  to  which  it  may 
be  argued  that  though  the  lord  chief  baron's  direction  was  not  strictly  incorrect,  the 
jury  may  have  misapprehended  the  effect  of  it. 

Mr.  i&LiJSH.  Will  your  lordship  be  kind  enough  to  mention  the  name  of  the  case  to 
which  you  have  referred  ? 

Mr.  Baron  Channell.  It  is  the  case  of  the  attorney  general  V8.  Rogers,  in  the  11th 
Meeson  and  Welsby,  page  670. 

Mr.  Mellish.  Did  the  court  there  grant  a  new  trial  ? 

Mr.  Baron  Channell.  No,  I  do  not  say  that  they  did.  You  have  been  citing  author- 
ities from  a  digest ;  this  is  a  subsequent  digest. 

Mr.  Baron  Pigott.  Is  it  quite  certain  that  in  qui  tarn,  actions  the  defendant  gets  his 
costs  if  he  succeeds? 

Mr.  Mellish.  He  did  not  get  his  costs  at  the  time  of  the  passing  of  the  foreign  enlist- 
ment act ;  it  is  only  by  a  subsequent  aet.  • 

Mr.  Baron  Channell.  Although  the  rule  may  be  right  as  you  state  it,  the  question 
is  whether  the  court  can  grant  a  new  trial  wbere  there  has  been  no  actual  misdirection, 
but  where  the  jury  may  have  misapprehended  what  the  judge  has  said. 

Mr.  Mellish.  I  am  not  aware  of  any  case.  It  is  for  your  lordships  to  consider  the 
point.    I  only  throw  it  out. 

Mr.  KJEMPLAY.  If  my  learned  friend,  Mr.  Mellish,  felt  it  necessary  to  apologize  for  ris- 
ing to  show  cause  against  the  rule  after  my  learned  friends  who  had  preceded  Aim,  I  am 
sure  your  lordships  will  feel  with  me  that  I  ought  to  apologize  for  rising  after  he  has 
addressed  the  court,  because  it  is  exceedingly  difficult  to  pick  up  anything  after  he  has 
dealt  with  the  subject  in  hand ;  and  certainly  it  would  be  impossible  to  express  anything 
more  clearly  and  inteUigibly  than  he  has  done.  But  in  a  matter  of  so  much  importance 
I  do  feel  that  I  shoiild  like  to  address  to  the  court  one  or  two  observations  upon  the 
construction  of  the  seventh  section  of  the  act,  which  seem  to  me  to  have  a  very  strong 
tendency  to  support  the  view  which  he  has  already  pressed  upon  the  court. 

The  position  taken  by  the  attorney  general  in  moving  this  rule  is  distinctly  this,  that 
unless  your  lordships  deviate  from  the  plain  words  of  the  act,  you  must  say  that  any 
species  of  equipment,  any  species  of  fitting  out,  with  or  without  arms,  (provided  it  is 
done  with  the  intent  that  the  vessel  shall  be  employed  in  the  service  of  a  foreign  state,) 
is  strudk  at  by  the  act.  That  would  be,  I  submit,  such  an  unreasonable — I  was  going 
to  say  such  an  absurd — ^result  that  I  am  quite  sure  your  lordships  will  not  adopt  it,  if 
there  is  another  construction  which  the  section  will  admit  of.  Just  look  at  what  it 
would  lead  to.  Supposing  there  is  in  this  country  a  merchant  vessel  fitted  in  every 
respect  as  a  merchant  vessel,  but  of  such  strength  as  to  be  capable  of  being  easily 
turned  into  a  vessel  of  war ;  and  supposing  a  person  here,  a  friend  of  the  eonfederates, 
purchases  that  ship  with  the  intention  of  taking  it  out  of  the  country  and  converting 
it  into  a  ship  of  war,  but  that  the  vessel  requires  an  anchor;  can  it  be  pretended  for 
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one  moment  that  if  anybody  supplies  tliat  vessel  with  an  anchor  in  order  to  enable  it 
to  depart  from  this  country,  and  somewhere  else  to  be  converted  into  a  ship  of  war, 
that  is  an  offense  intended  ito  be  prohibited  by  this  section?  I  might  quote  other  oases, 
but  that  is  sufficient  for  the  purpose  of  illustrating  that  which  I  wish  to  present  to  the 
court.  I  think  the  court  will  not  put  that  construction  upon  it  if  there  is  another  rea- 
sonable construction  to  be  put  upon  it.  The  construction  I  put  upon  it  is  this — and 
I  call  the  attention  of  the  court  to  the  section  for  a  moment,  to  see  how  fully  the  words 
of  the  section  bear  it  out — I  say,  the  "equipping,  furnishing,  fitting  out,  or  armiug" 
that  is  spoken  of  in  the  seventh  section  must  be  of  that  distinctive  kind  which  is 
requisite  to  make  the  ship  a  ship  of  the  kind  alluded  to,  either  a  transport  or  a  store- 
ship,  or  a  ship  to  cruise  and  commit  hostilities.  Before  I  turn  to  the  words  of  the 
seventh  section,  I  will  ask  the  court  to  suppose  that  the  words  "  with  intent,"  where 
they  occur  secondly  in  that  section,  are  omitted.  I  may  ask  that,  because  I  have  no 
doubt  my  learned  friends  on  the  other  side  will  say  it- is  the  same  effect  as  if  they  were 
out;  and  it  is  exceedingly  probable  that  they  have  been  introduced  incautiously, 
because  if  you  look  at  the  corresponding  section  of  the  foreign  enlistment  act  of  the 
United  States,  you  will  see  that  they  do  not  there  occur ;  the  words  there  are,  "  equip  or 
be  concerned  in  equipping  any  ship  or  vessel  with  intent  that  such  ship  or  vessel  shall 
be  employed  in  the  service"  of  so  and  so,  "to  cruise  and  commit  hostilities;''  and  I 
think  it  is  very  probable  that  when  this  section  was  adopted  to  a  certain  extent  for 
our  act,  and  it  was  intended  to  introduce  the  provision  as  to  a  transport  and  store- 
ship,  and  the  alternative  "or"  had  to  be  introduced,  that  the  words  "with  intent" 
were  put  in  incautiously.  The  seventh  section,  then,  in  effect  would  be  this :  "  If  any 
person  within  her  Majesty's  dominions  shall  equip,"  &c.,  "any  ship  or  vessel  with 
intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  for- 
eign state"  "as  a  transport  or  store-ship,  or  to  cruise  or  commit  hostilities;"  or  in 
effect  it  would  be  this,  "  to  be  employed  as  a  transport  or  store-ship,  or  cruiser,  or  pri- 
vateer, or  vessel  of  war  against  a  state  with  whom  we  are  at  peace."  That,  I  submit, 
would  be  the  grammatical  and  true  meaning  of  the  section ;  and  what  I  say  is  this, 
that  the  equipment  referred  to  here  must  be  of  that  distinctive  character  which  has 
reference  to  the  particular  purpose  to  which  the  vessel  is  to  be  applied.  Your  lordships 
must  not  lose  sight  of  the  purpose  for  which  it  is  to  be  used.  I  am  not  speaking  of  the 
criminal  intent,  but  looking  at  the  purpose,  the  result.  And  it  is  a  great  mistake  to 
suppose  that  the  whole  turns  upon  the  intent  with  which  the  act  is  done.  I  utterly  ■ 
deny  that  that  is  the  view  you  are  to  take  of  this  section.  The  intent  prohibited  here 
is  no  doubt  a  material  question ;  it  is  absolutely  material ;  but  you  must  not  allow  the 
glare  of  that  to  blind  your  eyes  from  seeing  what  the  thing  itself  is  which  the  act  pro- 
hibits to  be  done  ;  aud  in  order  to  ascertain  that  I  submit  you  must  look  to  the  purpose 
for  which  the  vessel  is  to  be  applied. 

With  those  preliminary  remarks,  let  me  come  to  the  section  itself.  And  first  of  all 
with  regard  to  the  words  "  equip,  furnish,  fit  out,  or  arm,"  the  three  first  words,  viz, 
"  equip,  furnish,"  and  "  fit  out,"  it  seems  to  be  conceded  all  substantially  mean  the 
same  thing.  Now,  "  equipping"  a  privateer  certainly,  I  think,  in  the  common  meaning 
of  the  expression  would  include  "  arming."  I  think  there  can  be  no  doubt  about  that ; 
but  it  was  necessary  to  add  the  words  "or  arm"  for  this  reason,  that  a  vessel  might 
be  perfect,  in  every  respect,  as  a  vessel  of  war,  short  of  arming ;  there  might  not  be 
any  fittings  required  to.  make  that  vessel  complete  except  the  arming,  and  therefore  it 
was  necessary  to  have  the  words  "or  arm,"  because  if  they  had  not  been  there,  then 
the  vessel  might  have  been  said  not  to  have  been  "fitted  out,"  but  "armed"  merely, 
aud  I  conceive  that  is  the  reason  why  those  words  are  introduced. 

Now,  let  me  carry  your  lordships  to  the  words  of  the  act  as  to  the  purpose  to  which 
it  is  to  be  applied—"  with  intent  or  in  order."  I  do  not  think  there  is  much  difference 
between  those  two  expressions ;  but  if  anything,  the  second  expression  seems,  as  has 
been  already  poiuted  out  by  my  learned  friend,  Mr.  Karslake,  to  point  to  the  purpose 
to  which  the  vessel  is  to  be  employed.  "With  intent  or  in  order"  to  do  what?  Is  it 
with  the  intent  or  in  order  that  the  ship  may  be  afterward  converted  into  a  ship  of 
war  ?  No.  It  is  "with  intent  that  such  ship  or  vessel  shall  be  employed  in  the  service 
of  a  foreign  state."  Now  what  is  the  meaning  of  "such  .ship  or  vessel?"  I  contend 
that  it  means  such  vessel  so  equipped,  so  furnished,  so  fitted  out.  It  has  reference  to 
the  status  of  the  ship,  as  produced  by  that  furnishing,  fitting  out,  or  equipping — "  with 
intent  or  in  order  that  sitcA  ship  or  vessel  shall  be  employed;"  then  come  the  words, 
"in  the  service  of."  Now  I  do  not  think  it  is  unimportant  to  attend  to  those  words, 
"  in  the  serviop  of."  It  is  not  "  by  "  the  foreign  government,  but  it  is  to  meet  the  very 
case  that  was  to  be  provided  against,  namely,  fitting  out  privateers  in  neutral  terri- 
tories to  be  employed  in  the  service  of  a  foreign  state  with  whom  the  government  is 
at  peace.  Then  we  come  to  these  words — "  in  the  service  of  a  foreign  state,"  and  so 
on  "  as  a  transport  or  store-ship,"  or,  as  I  have  already  submitted  to  the  court,  a  cruiser 
or  Vessel  of  war ;  and  what  the  act  points  to  is,  the  producing  of  that  which  is  in  a 
condition  to  cruise  and  commit  hostilities,  and  the  purview  and  intention  of  the  act 
was  to  meet  that  case,  and  that  case  alone.    It  is  a  mistake  to  suppose  that  it  was 
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intended  to  meet  the  case  of  those  jjartioular  contraband  things,  soldiers  and  ships  of 
war.  It  was  nothing  of  the  Icind;  it  was  not  intended  to  prohibit,  and  it  does  not  in 
effect  prohibit,  the  building  of  ships  of  war ;  it  only  prohibits  its  being  done  with 
intent  to  be  employed  in  the  way  pointed  at  in  the  section ;  because  it  is  conceded 
that  yon  may  build  a  vessel  of  war ;  that  you  may  build  it  armed  at  all  points,  and 
sell  it  to  one  or  other  of  the  belligerents.  Therefore  it  was  not  intended  to  prohibit 
onr  doing  that,  or  to  prevent  contraband  of  that  description  leaving  this  country  and 
going  to  one  or  other  of  the  belligerents.  The  object  of  the  statute,  so  far  as  foreign 
enlisting  goes,  is  exclusively  to  secure  the  allegiance  of  the  natural-born  subjects  of  the 
Crown.  It  is  not  confined  to  times  of  war,  it  is  equally  applicable  to  times  of  peace, 
and  it  is  equally  applicable  to  a  case  of  this  kind,  viz,  soldiers,  enlisting,  for  instance — 
to  take  a  familiar  case — in  the  service,  say,  of  the  Sultan,  during  the  time  of  the  war 
with  Russia,  though  the  soldiers  would  have  been  enlisted  to  fight  on  the  same  side 
as  ourselves :  therefore,  so  far  as  foreign  enlistment  is  concerned,  it  is  to  maintain  the 
allegiance  of  the  natural-born  subjects  of  the  Crown,  and  to  prevent  their  being  inter- 
_  fared  with,  directly  or  indirectly.  Then  as  regards  the  equipment  of  vessels,  I  submit 
that  it  is  to  prevent  the  ports  of  this  kingdom  being  made  military  stations,  in  effect, 
for  one  or  other  of  the  belligerent  powers,  which  would  be  a  breach  of  the  use  of  a 
neutral  territory  which  no  nation  ought  or  would  be  justified  in  submitting  to.  If  it 
might  be  done  by  one,  it  might  equally  be  done  by  the  other,  but  it  would  be  impos- 
sible to  allow  it  to  be  done  without  its  leading  to  a  collision  of  forces  in  the  neutral 
territory.  It  is  to  prevent  the  belligerents  having  the  benefit  of  the  neutral  territory 
to  use  it  in  that  particular  way. 

Before  I  sit  down  let  me  add  one  word  as  to  the  case  which,  no  doubt,  will  be  very 
much  relied  upon,  the  case  of  the  United  States  vs.  Quincy,  which  has  been  alluded  to 
several  times.  It  is  very  remarkable  that  the  American  act  varies  from  ours  in  the 
wording  of  it ;  and  it  seems  to  me  that  it  might  very  well  be  that  in  the  construction 
of  that  act  it  would  be  necessary  to  adopt  the  view  adopted  in  the  case  of  the  United 
States  vs.  Quincy.  The  third  section  of  the  American  act  provides  that  "  if  any  person 
shall  fit  out  and  aim,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and 
armed,  or  shall  knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  arming."  It 
is  quite  clear,  therefore,  that  the  former  part  of  that  section,  using  the  conjunctive  "fit 
out  and  arm,"  seems  to  put  a  meaning  upon  "  fitting  out,"  which  would  not  include 
"  arming."  The  section  itself,  coupling  the  two  and  saying  "  and  arm,"  puts  upon 
"fitting  out"  a  meaning  that  might  be  supposed  not  to  include  arming.  It  is  a  fitting 
out  independently  of  arming,  otherwise  there  would  have  been  no  necessity  to  have 
added  "  and  arming."  Therefore,  when  you  come  to  the  next  clause  of  that  section, 
"  or  shall  knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  arming,"  it  might 
well  be  that  the  courts  of  the  United  States  would  be  bound  to  put  that  distinctive 
meaning.  But  it  does  not  at  all  follow  that  that  is  necessary  in  construing  our  enlist- 
ment act,  because  the  words  are  there  disjunctive  from  the  beginning,  "equip,  furnish, 
fit  out,  or  arm."  And  I  have  already  suggested  to  your  lordshii3S  the  reason  of  the 
addition  of  the  words  "  or  arm  "  to  meet  a  case  where  everything  else  was  done  short 
of  arming. 

Mr.  Baron  Chaxnell.  If  I  understand  the  indictment  in  this  case  which  you  have 
cited  of  Quincy  in  6th  Peters,  that  was  an  indictment  on  the  last  branch  of  the  statute, 
which  charged  him  with  being  concerned  in  the  fitting  out.  There  the  word  "  or  "  was 
advisedly  substituted  for  the  word  "  and,"  to  be  found  in  the  other  instances.  We  have 
the  word  "  or  "  in  every  case  in  the  present  act. 

Mr.  Kemplat.  Yes,  my  lord.  What  I  am  suggesting  to  the  court  is  that  the  peculiar 
construction  of  the  American  act  might  render  it  necessary  to  put  a  distinction  between 
warlike  equipment  and  innocent  equipment ;  it  may  not  be  necessary,  nor,  as  I  submit, 
is  it  necessary,  in  our  case  to  do  so ;  but  if  you  look  at  the  purpose  for  which  the  vessel 
is  to  be  employed,  and  you  then  apply  the  words  "  equip,  furnish,  fit  out,  or  arm,"  with 
reference  to  that  purpose,  provided  the  thing  is  done  for  that  purpose,  then  it  becomes 
illegal  if  done  with  the  intent  that  that  purpose  should  be  carried  out,  and  the 
act  of  any  person  aiding  and  assisting  in  that  purpose,  however  far  he  may  fall 
short  of  accomplishing  the  purpose,  if  it  is  done  with  that  intent,  if  it  is  done  in 
attempting  to  accomplish  that  purpose,  provided  it  includes  the  purpose,  would  be 
contrary  to  the  act,  but  it  must  be  something  that  has  reference  to  that  ultimate 
purpose.  Suppose  the  case  of  workmen  who  are  working  upon  a  ship,  fitting  out  the 
ship,  it  would  scarcely  be  contended  that  they  had  anything  to  do  with  the  ultimate 
purpose  of  its  being  employed;  but  if  you  can  make  out  that  they  are  knowingly 
aidiiig  and  assisting  with  the  intent  that  it  shall  come  to  that  result,  namely,  that  it 
shall  come  to  the  result  of  being  a  vessel  fit  to  cruise  and  commit  hostilities,  then  they 
might  be  guilty  equally  with  other  people. 

Now,  my  lord,  I  was  intending  to  say  something  upon  the  intent,  but  I  do  not  think 
I  should  be  justified  in  doing  so  alter  the  arguments  which  have  been  already  addressed  to 
the  court  upon  that  point.  But  one  word  as  to  the  evasion  of  the  act.  I  conceive 
that  in  order  that  a  thing  may  be  said  to  be  an  evasion  of  an  act,  that  is,  in  the  sense 
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that  it  would  be  a  suTjstantial  infringement  of  the  act,  there  must  be  something  in 
what  is  done  that  is  expressly  prohibited ;  it  is  not  enough  if  it  is  something  that 
might  possibly  have  been  provided  for  if  it  had  been  foreseen,  but  it  must  contain  in 
itself  something  of  that  which  is  prohibited.  Now  I  will  give  a  familiar  illustration 
to  exi^lain  what  I  mean :  If  a  vessel  of  one  of  the  belligerents  takes  its  station  in  neu- 
tral waters  for  the  purpose  of  being  ready  to  pounce  upon  a  vessel  of  the  other  belli- 
gerent, and  availing  itself  of  that  advantage  does  so,  that  is  a  breach  of  our  neutral 
territory,  and  that  is  something  that  we  should  complain  of,  amd  justly  complain  of. 
Other  instances  might  be  put  of  a  similar  kind.  But  suppose  I  make  a  domestic  rule 
in  my  house  that  no  servant  shall  iu  my  house  wear  a  particular  dress,  say  a  dress  of  a 
particular  color;  and  suppose  my  servant  employs  herself  in  making  a  dress  of  that 
particular  color,  but  never  intends  to  use  it  in  my  house,  never  intends  to  infringe 
what  I  have  prohibited,  but  gets  a  holiday,  and  then  puts  the  dress  on  outside  my 
house,  not  inside,  how  can  you  say  that  that  is  an  evasion  of  the  law  which  I  have  estab- 
lished? It  is  not;  because  how  can  you  tell  that  I  have  any  objection  to  my  servant 
wearing  the  dress  outside  ?  All  I  have  done  is  to  say  it  shall  not  be  worn  inside ;  you 
must  have  in  the  thing  that  is  done  something  of  the  element  of  that  which  is  itself 
prohibited.    Now,  is  there  anything  in  the  case,  say,  of  the  Alabama 

Mr.  Bakon  Beamwbll.  Suppose  you  promulgate  your  law  to  your  servant  with  a 
preamble  that  the  wearing  of  a  silk  dress  by  your  servants  was  very  injurious  to  them, 
inasmuch  as  it  necessitated  their  spending  more  money  than  they  could  honestly  earn, 
and  you  prohibited  the  wearing  of  silk  dresses  by  your  servants  while  ia  your  employ  ; 
and  suppose  one  of  your  servants  were  to  put  on  a  sUk  dress  directly  she  got  out  of 
doors,  and  were  to  say.  Mind,  I  have  got  a  holiday,  and  I  am  not  in  your  employ.. 

Mr.  Kbmplay.  I  should  hardly  agree  with  your  lordship  that  she  was  not  stUl  in  my 
employment.  I  think  that  would  be  begging  the  question.  I  do  not  put  that  case. 
I  should  say  she  is  stiU  in  my  employment. 

Mr.  Bakon  Beamwbll.  You  would  say  she  was  still  in  your  service,  though  she  was 
at  a  tea  garden  and  enjoying  herself? 

Mr.  Kbmplay.  Certainly.  That  would  contain  in  it  the  element  of  that  which  I  had 
prohibited,  and  I  might  charge  her  with  having  done  the  thing  prohibited,  and  give 
that  in  evidence  that  she  had  done  so. 

These  are  all  the  observations  that  I  thiuk  myself  justified  in  troubling  your  lordships 
with,  and  I  think  I  ought  again  to  apologize  for  having  done  so,  but  in  a  case  of  so 
much  importance  I  thought  it  desirable  to  present  them  to  you. 

(The  court  adjourned  for  a  short  time.) 

Mr.  Mkllish.  My  lords,  before  the  attorney  general  commences  his  address,  I  should 
like  to  call  the  attention  of  the  court  to  a  printed  copy  of  the  decree  made  by  the  judge 
of  the  admiralty  court  at  Nassau,  with  respect  to  the  Oreto,  which  has  been  sent  to, 
me  by  Sir  Hugh  Cairns.*  It  appears  tha,t  she  was  seized  on  the  ground  that  the  cap- 
taiu  of  her  attempted  to  equip,  furnish,  and  fit  out  the  ship,  with  intent  that  she  should 
be  employed  iu  the  service  of  the  CoMederate  States.  The  judge  says,  "  To'  support 
the  Ubel  it  is  necessary  that  proof  should  be  given:  1.  That  the  aforesaid  parties, 
having  charge  of  the  Oreto  while  the  vessel  was  within  the  jurisdiction  of  the  vice- 
admiralty  court  of  the  Bahamas,  attempted  to  equip,  furnish,  and  fit  her  out  as  a 
vessel  of  war.  2.  That  such  attempt  was  made  with  the  intent  that  she  should  be 
employed  in  the  service  of  the  Confederate  States  of  America,  and,  3.  That  such 
service  was  to  cruise  and  commit  hostilities  against  the  citizens  of  the  United  States  of 
America.  Witnesses  have  accordingly  been  produced  to  prove  that  the  Oreto  is  con- 
structed for  and  fitted  as  a  war  vessel;  that  acts  have  been  done  in  her  siuce  she  came 
to  Nassau  which  constitute  an  attempt  to  equip,  fit,  and  arm  her  as  a  vessel  of  war; 
that  from  certain  conversations  which  were  overheard  between  the  master  of  the  ves- 
sel and  a  person  who  came  .out  passenger  iu  her,  and  from  certain  acts  done  by  this 
person,  there  is  proof  that  she  was  intended  for  the  service  of  the  Confederate  States  of 
America,  and  to  cruise  against  the  citizens  of  the  United  States.  It  has  been  contended 
by  the  proctor  for  the  respondents  that  proof  ought  also  to  have  been  given  that  her 
Majesty,  the  Queen,  was  at  peace  with  the  United  States  of  America,  as  the  court  can- 
not take  judicial  notice  of  that  fact."  Then  he  goes  on  to  say  that  "the  court  is  bound 
to  take  judicial  notice  of  her  Majesty's  proclamations,  and  that  in  the  proclamation  of 
the  13th  of  May,  1862,  the  Confederate  States  of  America  are  named,  and  it  is  also 
alleged  that  her  Majesty  is  at  peace  Tf  ith  the  United  States  of  America,  and  that  as  the 
allega»tion  in  the  libel,  that  there  was  no  license  from  her  Majesty  to  nt  the  Oreto  as  a 
vessel  of  war,  has  not  been  traversed,  the  court  has  a  right  to  assume  that  it  is  admit- 
ted. A  respoasive  plea  has  been  put  in  by  the  defendants :  1.  Denying  that  there 
was  any  agent  of  the  owners,  or  persons  interested  in  the  Oreto,  of  the  name  of  John 
Lowe,  on  board  of  her,  as  affirmed  in  the  libel ;  that  the  said  Lowe  was  merely  a  pas- 
senger, and  never  exercised  any  power  or  control  over  the  vessel.  2.  Denying  that 
James  Alexander  Duguid,  the  captain,  or  any  person  exercising  authority  over  the  said 
steamship,  attempted  to  equip,  furnish,  or  fit  out  the  said  smp,  with  intent  that  she 
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should  be  employed  in  the  service  of  the  Confederated  Stiites  of  America,  to  crnise  and 
commit  hostilities  against  the  citizens  of  the  United  States.    3.  That  while  the  Oreto 
lay  in  the  river  Mersey,  immediately  previous  to  her  sailing  for  this  port,  British  men- 
of-vrar  frequently  passed  and  repassed  her,  and  that  she  was  at  all  times  in  a  conspicu- 
ous and  public  position,  without  having  been  seized  or  arrested,  or  subjected  to  detention, 
and  that  she  quitted  Liverpool  in  the  open  day,  without  any  m  anner  of  haste  or  secrecy ; 
that  the  master,  while  she  was  so  lying  in  the  Mersey  waiting  instructions  from  the 
owner,  directed  the  mate  to  employ  the  crew  during  their  leisure  hours  in  doing  ordi- 
nary ship's  work,  fittiug  gear,  strapping  blocks,  &c.,  during  which  time,  as  well  as  after 
she  sailed,  certain  spare  blocks  which  were  then  on  board,  and  which  were  intended 
solely  for.  the  use  of  the  ship,  as  part  and  parcel  of  her' rigging,  and  not  in  any  way 
whatever  as  blocks  for  gun  tackles,  or  as  part  of  the  furniture  of  guns,  were  strapped, 
by  the  said  crew,  and  the  said  blocks  were  never  known  as  or  called  gun-tackle  blocks 
until  a  certain  Edward  'Jones,  a  man  of  infamous  and  abandoned  character,  who  had 
been  shipped  on  board  in  the  capacity  of  boatswain,  called  thom  gun-tackle  blocks. 
That  neither  the  said  Alexander  Duguid,  nor  any  person  whatsoever  having  authority 
over  the  said  steamship  during  the  time  she  was  at  the  port  of  Nassau,  ever  gave  any 
orders  or  directions  to  strap  blocks  as  gun-tackle  blocks,  or  to  strap  any  blocks  what- 
ever.   But  any  blocks  which  may  have  been  strapped  on  board  the  said  ship  were  done 
by  the  seamen  of  the  Oreto,  in  their  ordinary  avocations,  and  is  always  done  on  board 
merchant  ships,  in  order  that  they  might  have  employment  on  board,  and  not  for  the 
purpose  of  litting  the  Oretoas  a  vessel  of  war.    4.   That  no  faith  or  credit  ought  to 
be  given  to  the  depositions  of  Charles  Ward,  a  witness  of  the  party  proponent,  that  he 
is  a  man  of  abandoned  character,  and  is  actuated  by  malicious  and  vindictive  feelings 
against  the  said  James  Alexander  Duguid,  and  has  sworn  falsely  for  the  purpose  of 
carrying  out  an  avowed  intention  of  doing  an  injury  to  the  said  J.  A.  Duguid.    On  the 
evidence  given  in  support  of  this  plea  I  shall  remark  as  I  proceed.    The  evidence  which 
has  been  produced  in  support  of  the  prosecution  may  be  classed  into  two  parts.    1. 
That  which  relates  to  circumstances  which  occurred  hefwe  the  vessel  arrived  within 
the  jurisdiction  of  the  admiralty  court  of  this  colony.     2.  That  which  applies  to 
facts  done  subsequently  to  such  arrival.    To  the  first  division  belong  the  construction 
and  fitting  of  the  vessel  before  she  left  England,  the  flags  and  other  materials  which 
she  had  on  board  when  she  saUed,  and  the  conversations  or  remarks  of  the  parties  in 
charge  of  her  while  on  her  passage  from  England.    To  the  second  division  belong  the 
proceedings  on  board  the  vessel  after  her  arrival  within  the  jurisdiction  of  the  Bahamas 
vice-admiralty  court.    From  the  evidence  appertaining  to  the  first  division,  I  abstract 
the  following,  which  is  aU  that  I  think  in  any  degree  material."    Then  it  states  the 
evidence  of  the  chief  mate,  Mr.  Duggau,  who  says,  "The  number  of  men,  aU  told,  on. 
board  was  52  or  53.    I  believe  that  was  an  ordinary  crew.    We  had  not  too  many.    We 
had  no  cargo.    The  Oreto  was  fitted  (when  she  left  England)  as  she  is  now.    AU  vessels 
are  not  fitted  alike.    I  have  seen  some  ships  fitted,  with  regard  to  bolts,  in  ports,  as 
she  is.    I  have  seen  vessels  intended  to  carry  cargo  fitted  as  she  is.     Some  of  Green's 
and  Wigram's  ships  are  so  fitted.    There  was  a  passenger  on  board  whose  name  was 
Lowe.    He  did  not,  to  my  knowledge,  exercise  any  authority  over  the  ship.    In  the 
cross-examination  Mr.  Duggau  says,  '  I  had  access  to  everj'  part  of  the  Oreto.    I  have 
gone  right  through  the  vessel.    I  have  never  seen  any  implements  of  war  or  any  ammu- 
nition on  board  of  her.'    Then  there  was  a  seaman  of  the  name  of  Porter,  who  'deposes 
that  the  vessel  had  no  stowage  room  for  cargo.    She  was  not  fitted  as  merchant  vessels 
usually  are.    She  had  a  magazine.    He  says,  I  believe  there  were  shell  rooms ;  was  in 
a  room  where  shells  were  stowed.    She  had  light-rooms ;  they  are  not  usual  in  merchant 
vessels.    She  had  boxes  for  shot.    She  had  two  gigs,  a  life-boat,  pinnace  and  dingey. 
I  took  her  to  be  a  gunboat.    We  had  a  passenger  named  Lowe  on  board.    As  far  as  I 
could  see,  Mr.  Lowe  had  a  little  authority  on  board ;  on  one  of  the  mess-kids  being 
broken,  I  heard  Mr.  Lowe  say  to  Captain  Duguid,  he  ought  to  take  better  care  of  the 
things.    Mr.  Lowe  has  given  me  different  orders,  and  told  me  to  steer  different  courses 
when  I  was  at  the  helm.'    Then  there  is  a  fireman  of  the  Oreto,  named  Irving,  who 
states,  'I  have  served  on  board  steamships  before.    I  have  been  so  serving  six  or  seven 
years.    The  Oreto  was  not  fitted  like  steamships  I  have  been  serving  in  before ;  they 
were  merchant  ships  and  passenger  vessels.    I  did  not  see  any  cargo  on  board  the  Oreto. 
There  were  shot  and  shell  boxes,  and  a  place  which  the  crew  called  a  magazine.    I 
know  a  flag  they  call  the  confederate  flag.    I  saw  one  on  board  the  Oreto ;  I  saw  it  on  . 
the  quarter-deck  before  we  came  in  here ;  I  saw  it  among  the  other  flags.    There  was 
an  American  and  a  French  flag.'  .Then  he  gives  evidence  with  reference  to  the  passen- 
ger named  Lowe.    Then  there  was  evidence  given  on  the  other  side  by  Captjiin  Duguid, 
who  denied  some  conversations  which  had  been  imputed  to  him.    Then  there  is  some 
evidence  as  to  some  shells  having  beea  put  on  board  and  taken  from  on  board ;  but  I 
cannot  occupy  your  lordships'  time  by  reading  through  the  examinations.    There  is  a 
great  deal  of  evidence  about  putting  on  board  some  Dlocks.    Then  the  witness  says :. 
"The  strapping  of  the  blocks  now  alone  remains  to  be  considered.    While  the  vessel, 
lay  at  Cochraue's  anchorage,  straps  were  put  on  some  blocks  which  had  been  brought 
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in  her  from  England.  The  blocks  so  strapped  might  be  used  as  gun-tackle  blocks,  but 
blocks  so  strapped  might  also  be  used  for  the  ordinary  purposes  of  a  merchant  shij;.' 
What  proof  is  there,  then,  that  they  were  to  be  used  as  gun  tackle?  1.  It  is 
contended,  because  they  were  named  gun-tackle  blocks  in  an  entry  in  the  ship's  log- 
book, and  were  so  called  by  some  of  the  crew ;  2.  Because  there  were  more  of  them 
than  could  be  required  for  the  ordinary  use  of  the  ship  as  luff-tackle  or  watch-tackle ; 
and  th^  it  is  argued,  if  the  blocks  were  intended  as  gun-tackle  blocks,  the  Oreto  hav- 
ing been  constructed  as  a  war  vessel,  it  is  to  be  inferred  that  they  were  intended  for 
her  eqvlipment.  The  other  side,  in  reply,  contend,  1.  That  as  the  tackle  might  be  used 
for  either  of  the  purposes  before  mentioned,  the  mere  circumstance  of  the  mate  in  his 
entry  in  the  log-book,  or  some  of  the  crew  not  knowing  for  what  they  were  really 
intended,  choosing  to  call  them  gun-taekle  blocks,  is  no  proof  whatever  that  the  owners 
of  the  vessel  intended  to  use  them  as  such ;  2.  That  the  evidence  of  Captains  Parke, 
Kaisbeck,  Waters,  and  Eustace,  all  master  mariners  and  men  of  much  experience,  has 
proved  that  the  number  of  blocks  on  board  the  Oreto  is  not  at  all  ^eater  than  would 
be  required  for  the  ordinary  purposes  of  the  ship,  especially  as  she  is  a  new  vessel,  on 
board  of  which  a  greater  number  of  spare  blocks  is  usually  provided  than  is  to  be  found 
in  vessels  that  have  been  iu  use.  That  Captain  Duguid  unequivocally  states  in  his 
evidence  that  the  blocks  were  solely  for  the  ordinary  use  of  the  vessel,  and  were  never 
intended  to  "be  used  as  gun-tackle  blocks.  That  he  never  ordered  them  to  be  strapped 
as  such,  or  heard  them  called  so  until  he  heard  the  evidence  given  in  court."  Then  he 
goes  on  to  say,  "Comparing,  then,  the  evidence  on  the  one  side  with  that  on  the  other, 
I  agree  in  the  opinion  that  the  mere  fact  of  blocks  which  might  be  used  for  other  pur- 
poses being  called  gun-tackle  blocks  by  persons  who  did  not  know  for  what  purpose 
they  were  intended,  is  not  proof  that  they  were  intended  to  be  used  as  gun-tackle 
blocks.  I  think  that  as  the  fact  of  there  being  more  blocks  on  board  the  Oreto  than 
were  required  for  her  use,  is  a  matter  of  professional  opinion ;  and  as  the  opinion  of 
several  master  mariners,  quite  competent  to  form  a  correct  one,  has  been  given  in  evi- 
dence, that  there  were  not  more  blocks  on  board  the  vessel  than  might  be  required  for 
ordinary  use,  I  ought  not,  in  the  absence  of  any  valid  and  producible  reason  for  so 
doing,  to  adopt  the  opinion  of  one  party  in. preference  to  that  of  the  other.  The  conse- 
quence of  which  is  that  the  fact  of  there  being  more  blocks  than  could  be  required  for 
the  ordinary  use  of  the  vessel  is  not  sufficiently  proved."  So  that  I  understand  the 
learned  judge  to  have  decided  that  the  putting  of  those  blocks  on  board,  unless  they 
twere  gun-tackle  blocks,  was  not  a  sufficient  equipment  within  the  statute. 

Mr.  Attoknby  General.  Eead  on. 

Mr.  Mbllish.  "Lastly,  I  see  no  evidence  to  invalidate  the  direct  and  positive 
■testimony  of  Captain  Duguid,  that  the  blocks  were  not  intended  to  be  used  as  gun-tackle 
blocks.  If  there  is  not  enough  proof  that  the  blocks  in  question  were  intended  to  be 
used  as  gun-tackle  blocks,  any  observation  as  to  the  probability,  arising  from  the  con- 
whioh  I  understand  the  learned  judge  to  mean  that  whatever  else  might  have  been 
struction  of  the  ship,  that  they  were  for  her  equipment,  becomes  unnecessary ;"  by 
proved,  that  is  the  only  fitting  on  board  the  Oreto  which  took  place  in  his  jurisdiction, 
which  was  confined  to  the  Bahamas.  That  whatever  else  was  proved;  it  would  not 
be  a  hostile  equipment,  and  therefore  would  not  be  within  the  statute.  "If  the  evi- 
dence given  to  prove  that  any  act  has  been  done  here  subjecting  the  vessel  to  the 
penalties  of  the  foreign  enlistment  act  is  not  suiScient  for  that  purpose,  it  is,  perhaps, 
superfluous  to  say  anything  about  the  capacity  of  the  vessel  to  take  cargo  or  her 
connection  with  the  southern  States  of  America."  Then  he  goes  into  a  further  part  of 
-the  case  to  inquire  whether  the  ship  itself  was  a  ship  of  war;  but  his  first  ground,  as 
I  understand  it,  is,  that  there  is  not  sufficient  equipment  within  the  jurisdiction  of 
-that  court,  because  the  only  equipment  that  took  place  was  putting  on  board  those 
Tslocks,  and  those  were  not  gun-tackle  blocks.  He  says,  "  Perhaps  it  would  be  super- 
fluous to  consider  anything  more."  But  he  does  go  on  to  consider  it,  and  says,  "  I  wiU, 
however,  observe,  that  although  the  ship  may  not  be  calculated  to  carry  the  ordinary 
bulky  cargo  of  merchant  vessels,  yet  there  are  certain  kinds  of  cargo  of  which  she  might 
carry  a  considerable  quantity.  For  example,  there  were  some  hundreds  of  boxes  of 
shells  put  on  board  of  her,  and  those  were  stowed  in  a  compartment  called  the  shell- 
room.  There  yet  remained  what  is  called  the  magazine,  the  light-rooms,  and  other 
places,  besides  the  cabin.  Into  these  a  very  large  number  of  muskets,  sabers, 
pistols,  and  other  warlike  stores  and  ammunition  might  be  stowed ;  and  it  is  not 
'improbable  that  a  fast  vessel  of  this  description  might  be  used  for  what  is  called 
'running  the  blockade,'  an  employment  which,  however  improper  in  itself,  would  not 
subject  the  vessel  to  forfeiture  here."  He  goes  on  td  say  he  is  not  satisfied  that  the 
vessel  was  intended  to  cruise  or  commit  hostilities ;  that  she  might  only  have  been 
intended  for  the  purpose  of  running  the  blockade,  which  would  not  subject  her  to 
forfeiture  under  the  enlistment  act.  But  he  says,  as  I  understand  him,  it  is  necessary 
in  order  to  prove  an  equipment  within  the  jurisdiction  of  the  vice-admiralty  court, 
the  putting  of  guns  on  board  or  things  to  be  used  for  those  guns. 

Mr.  Baron- Chamnhll.  What  was  the  decision? 
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Mr.  Melush.  The  ship  was  let  go ;  she  went  to  a  confederate  port,  and  goes  now  on 
the  seas  under  the  name  of  the  Florida. 

Mr.  Baeon  Pigott.  Who  was  the  judge? 

Mr.  Mellish.  His  honor  John  Campbell  Lees,  judge  of  the  vice-admiralty  court  of 
the  Bahamas. 

Mr.  Attorney  General.  It  now  becomes  my  duty  to  address  your  lordships  on 
hehalf  of  the  Crown,  and  certainly  I  think  you  will  he  of  opinion  that  the  importance  of 
this  case  has  not  been  exaggerated  by  my  learned  friends  on  the  other  side.  They  have 
most  justly  and  properly  occupied  a  very  considerable  portion  of  your  lordships'  time 
in  opening  their  case,  and  it  will,  of  course,  be  my  duty  also  to  trespass  at  some  length 
upon  your  lordships'  time.  I  hope  it  may  not  he  necessary  to  do  so  quite  at  the  same 
length  as  those  who  have  preceded  me,  but  I  am  sure  that  at  whatever  length  it  may 
be  necessary  for  me  to  trouble  your  lordships,  I  shall  meet  with  your  lordships'  indul- 
gence. 

I  will  first  take  the  argument  of  my  learned  friend,  Sir  Hugh  Cairns,  and  state  to 
your  lordships  what  I  have  ;^ut  down  as  the  different  heads  of  that  argument.  First, 
he  says,  and  I  cannot  but  think  that  there  were  traces  of  conscious  weakness  in  his 
mode  of  arrajiging  the  argument,  that  the  probable  object  of  the  statute  is  to  be  deter- 
mined a  priori  by  the  rules  of  international  law.  Usually,  my  lords,  we  approach  the 
question  of  the  construction  of  a  statute  by  a  careful  examination  of  its  language  and 
of  its  provisions.  If  there  were  a  desire  to  warp  the  minds  of  a  court  and  to  withdraw  the 
minds  of  the  judges  from  the  language  of  the  provisions  of  the  statute,  I  could  imagine 
no  better  method  of  conducting  ftie  argument  than,  in  the  first  instance,  to  enter  into  • 
able  and  ingenious  a  priori  disquisitions  as  to  what  may  be  the  probable  object  of  a 
statute  of  that  description,  to  refer  to  |some  other  tost  than  the  ordinary  test  of  legal 
construction,  and  then  to  go  into  its  history;  for  that  was  my  learned  friend's  next 
point,  after  laying  down  the  probable  object ;  secondly,  he  says,  the  history  of  Ameri- 
can and  English  legislation  on  the  subject  confirms  this  view.  And  when  speaking  of 
the  history  of  that  legislation,  my  learned  friend  also  took  a  very  unusually  wide  and 
discursive  scope  of  argument.  It  is  not  very  common,  I  think,  in  courts  of  law  to  hear 
Parliamentary  debates  ransacked,  and  the  speeches  of  this  and  that  statesman  addressed 
to  a  deliberative  assembly  either  when  a  bill  was  introduced  or  under  discussion  at 
other  times  referred  to,  for  the  purpose  of  laying  down  rules  a  pnori,  as  to  what  were 
the  objects  of  the  statute,  and  to  what  rules  of  interpretation  it  is  to  be  squared  and 
accommodated ;  that  also  was  a  course  and  order  of  argument  to  my  mind  strongly 
indicative  of  conscious  weakness.  But  then  my  learned  friend  came,  thirdly,  to  the 
provisions  of  the  statute  itself.  Your  lordships  will,  of  course,  hear  from  me  in  due 
time  of  the  many  different  interpretations  of  that  statute,  which  upon  this  and  upon 
the  former  occasion  the  counsel  for  the  claimants  have  advanced.  At  present  I  confine 
myself  to  what  I  understand  to  be  the  result  of  Sir  Hugh  Cairns's  argument  upon  that 
point.  According  to  him,  the  provisions  of  the  statute,  rightly  interpreted,  confirm  the 
view  which  he  has  advanced ;  they  do  not  reach  any  case  of  a  ship  built  within  the 
realin  for  whatever  purpose,  with  whatever  intent,  if  her  equipments,  so  far  as  they  are 
completed  or  are  meant  to  be  completed  within  the  realm,  are  anoipitis  usua,  and  not  of 
a  distinctively  warlike  character.  That  I  imderstand  to  be  my  learned  friend  Sir  Hugh 
Cairns's  propositiqn  on  the  constrnction  of  the  statute.  Then  his  fourth  proposition 
was  with  reference  to  authority.  He  reviewed  the  authorities  in  America,  which  he 
considered  to  go  to  the  same  point,  and  he  referred  to  the  absence  of  authorities  in 
England  as  negatively  tending  the  same  way.  Then  he  justified  the  ruling  of  the 
lord  chief  baron,  and  of  course  the  verdict  of  the  jury. 

Now  I  propose,  my  lords,  to  meet  that  argument,  and  necessarily,  in  order  to  do  it  as 
I  should  desire,  I  must  follow  the  order  in  which  it  was  presented,  though  I  have 
already  told  your  lordships  I  do  not  think  it  the  legitimate  order  in  which  to  examine 
a  question  of  this  description ;  for  I  apprehend,  if  within  the  four  comers  of  the  statute 
you  get  the  means  of  a  proper  interpretation,  you  have  nothing  to  do  with  all  those  ■ 
extraneous  matters  on  which  my  learned  friend  Sir  Hugh  Cairns  endeavored  to  base 
the  whole  or  a  mainpart  of  his  argument.  Still,  my  lord,  as  Imust  not  assume  that  within 
the  four  comers  of  the  statute  there  may  not  be  that  which  introduces  all  or  some  part 
of  those  considerations,  and  as  I  know  I  have  to  deal  with  an  antagonist  of  the  utmost 
ability,  whose  ability  was  never  perhajps  more  displayed  in  the  discharge  of  his  duty 
■than  on  this  occasion,  I,  of  coprse,  will  pay  that  deference  to  his  argument  which  is' 
due  to  it,  and  I  will  endeavor  to  follow  it  in  the  order  in  which  it  was  stated. 

Now,  in  the  first  place,  he  did  that  of  which  I,  of  course,  cannot  for  a  moment  com- 
plain. He  referred  to  language  which  I  myself  had  used  in  moving  for  this  rule,  as 
expressing  at  that  time  what  had  occurred  to  me  as  the  purpose  and  object  of  the 
statute.  I  will  not  read  to  your  lordships  all  the  passage  which  he  read  from  the  print 
of  my  speech,  which  is  at  pages  52  and  53  of  that  print ;  one  part  will  be  enough  for 
the  purpose  I  have  in  view.  I  said,  "  It  is  plain  that  the  object  was  to  preserve  the 
neutrality  of  this  country,  and  to  enforce  it  against  the  subjects  of  this  country  in 
matters  in  which  the  neglect  of  it  by  those  subjects,  or  the  violation  of  it  here  by 
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foreign  belligerent  governments,  was  thonglat  calculated  to  lead  to  a  position  as  regards 
foreign  nations  whioli  would  endanger  the  peace  and  welfare  of  the  kingdom."  Your 
lordships  will  perceive  I  refer  there  to  the  language  of  the  preamble,  and  found  my 
view  of  the  language  of  the  preamble  upon  that  which  is  within  the  statute  itself.  My 
learned  friend  did  not,  as  I  understand  him,  quarrel  materially  with  that  statement, 
but  he  interpreted  it  in  a  manner  which  I  fiiid  no  foundation  for  in  the  statement 
itself,  and  which  certainly  I  must  respectfully  dissent  from,  for  the  purpose  of  laying  a 
foundation  for  the  argument  which  he  intended  to  advance  upon  that  first  branch  of 
his  case.  He  said  in  substance.  It  means  therefore  this,  that  the  object  was  to  enforce 
the  performance  of  international  duties ;  then  he  went  on  to  say,  that  therefore  inter- 
national rules  would  be  found  to  be,  probably,  the  key  to  our  municipal  legislation  on 
this  subject,  and  to  prescribe  its  limits'.  Not  only,  my  lords,  is  no  such  doctrine  to  be 
found  in  the  passage  my  learned  friend  has  cited  from  my  speech  in  this  court,  but  it 
is  a  doctrine  against  which  I  have  had  occasion  most  strongly  to  protest  in  a  speech 
wMch  I  made  elsewhere ;  and  though  I  feel  deeply  the  honor  paid  to  me  in  referring  to 
anything  which  has  fallen  from  me  elsewhere,  yet  I  cannot  help  thinking  that  it  would 
have  beMi  better  and  somewhat  more  consonant  with  the  usual  way  in  which  cases  of 
this  kind  are  discussed,  if  anything  said  to  a  totally  different  assembly  and  for  a 
totally  different  purpose  by  me,  whether  right  or  wrong,  had  not  been  referred 
to  in  the  course  of  this  argument ;  but  since  it  has  been  referred  to,  and  since  it  has 
been  imputed  to  me,  if  not  here,  certainly  elsewhere,  that  there  was  some 
inconsistency  between  what  I  said  in  March  and  the  duty  I  am  discharging 
now,  I  take  the  liberty  to  say  there  was  no  such  inconsistency,  and  that  any 
one  who  endeavored  with  any  degree  of  care  to  understand  the  words  which 
I  addressed  to  that  other  assembly,  (I  acknowledge  I  was  not  worthy  that  such  care 
should  be  bestowed  on  my  words,  but  those  who  refer  to  them  ought  to  endeavor  to 
understand  them,)  any  one  who  did  endeavor  to  read  those  words,  feebly  spoken  as 
they  might  be  in  defense  of  the  honor  and  dignity  of  my  country,  in  another  place, 
would  see  that  the  whole  argument  of  that  speech  was  to  establish  the  directly  con- 
tradictory proposition  to  that  of  my  learned  friend  Sir  Hugh  Cairns  on  this  occasion, 
and  to  say  that  the  foreign  enlistment  act  was  a  mere  matter  of  municipal  law ;  that  it 
was  not  the  exponent  and  expression  of  any  antecedent  international  obligations  which 
we  owed  to  any  other  foreign  government ;  that  a  foreign  government  had  a  right  to 
expect  from  us  the  enforcement  of  that  act,  but  only  as  a  municipal  act,  and  not  upon 
international  principles ;  and  that  the  same  authority  which  enacted  it  might,  if  it  was 
thought  wise  and  fit,  abolish  and  repeal  it,  and  that  no  foreign  government  whatever 
would  have  a  right  to  complain  if  it  did ;  that  what  the  foreign  enlistment  act  prohibited 
was  not,  according  to  antecedent  rules  of  international  law,  a  subject  of  complaint  as 
between  government  and  government  recognized  by  those  established  rules,  however 
likely  it  might  be  to  become  a  subject  of  complaint  owing  to  tbe  varying  circumstances 
of  political  affairs  in  different  countries.  That  might  be  a  right  or  a  wrong  proposition. 
I  shall  show  your  lordships,  from  authorities  which  I  shall  cite,  that  that  was  a  true 
and  correct  proposition,  according  to  some  of  the  best  American  writers,  and  according 
to  decisions  in  their  courts ;  but  certainly  that  is  a  proposition  diametrically  contrary 
to  the  fundamental  proposition  of  my  learned  friend's  argument,  who  says  you  are  to 
square  the  interpretation  of  this  statute  by  what  he  assumes  to  have  been  the  prior 
obligations  of  this  country  to  foreign  belligerent  powers.  I  say  there  were  no  such 
obligations,  and  that  it  is  a  total  misinterpretation  of  international  law  to  say  that 
there  was  any  state  in  the  world  which,  according  to  the  settled  and  established  prin- 
ciples of  international  law,  could  have  required  this  country  to  prohibit  those  things 
which  were  prohibited  by  that  statute.  I  may  be  right  or  wrong  in  that,  but  certainly 
I  am  not  inconsistent.  I  may  also  say  here,  in  order  that  I  may  not  be  obliged  to 
advert  again  to  a  subject  to  which  I  advert  at  all  unwillingly,  that  any  one  who  reads 
my  speech  will  find  that  in  it,  rightly  or  wrongly,  it  was  stated  to  be  the  opinion  of 
the  advisers  of  the  Crown  that  the  Alabama  had  offended  against  this  act  of  Parliament, 
and  should  and  would  have  been  detained  had  she  not  prematurely  escaped.  And 
further,  there  was  that  which  might  be  exceedingly  superfluous,  and  not  at  all  to  the 
purpose ;  there  was  a  statement  of  opinion  which  the  speaker  at  all  events  entertained 
of  the  conduct  of  those  merchants  who  made  themselves  parties  to  such  acts  in  violation 
of  the  law  of  their  own  country,  calculated,  if  not  to  involve  the  British  government 
in  hostile  relations,  at  least  to  disturb  the  amicable  intercourse  between  this  country 
and  other  powers.  Therefore  I  am  not  doing  that  which  I  hope  no  man  in  my  position 
ever  would  do — endeavoring  to  obtain  a  decree  of  forfeiture  against  a  subject  upon 
grounds  of  law  which  are  not  honestly  and  sincerely  believed  to  be  just  and  sufficient 
by  the  government  bringing  forward  those  grounds.  Most  fallible  those  who  entertain 
that  opinion  may  be— your  lordships  are  the  judges  of  that.  The  question  is  one 
undoubtedly  very  far  from  being  free  from  difficulty,  of  which  we  are  well  aware ;  but 
most  assuredly  we  have  not  been  guilty — I  have  not  been  guilty  in  the  position  in 
which  I  stand,  nor  was  my  predecessor— of  an  act  so  unworthy,  I  venture  to  say,  of  the 
office  we  fill,  as  to  bring  forward  a  case  of  this  description,  except  on  grounds  which 
we  om'selves  believed  to  be  sufficient. 
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New,  my  lords,  I  ■will  go  to  an  examination  of  those  rules  of  international  law  tt^WoIi 
my  learned  friend  proposed  to  use  as  a  guide  to  the  interpretation  of  this  statute. 
Certainly  I  think  it  will  be  found  that  they  lead  us  a  very  small  way,  if  at  all,  for  that 
purpose.  He  said  we  may  disembarrass  the  case  of  the  rules  applicable  to  the  conduct 
of  governments,  looking  to  those  which  are  applicable  to  the  conduct  of  neutral  sub- 
jects in  war.  You  were  referred  to  well-known  doctrines  laid  down,  not  always  in 
identical  terms,  by  different  international  writers,  as  to  the  right  of  the  subjects  of  a 
neutral  state  during  a  war  to  carry  on  a  trade  in  contraband  articles  with  either  or 
both  of  the  belligerents ;  that,  he  said,  was  one  principle ;  that  there  was  such  a  right ; 
that  ships  are  like  other  things  contraband  of  war,  and  that  the  general  right  to  carry 
on  a  trade  in  those  things,  subject  to  the  conflicting  right  of  the  belligerent  to  take  and 
intercept  them,  was  settled  by  international  writers.  I  understand  that  he  meant  to 
say  we  must  approach  the  interpretation  of  this  statute  with  the  hypothesis  that  it  was 
probably  not  intended  to  interfere  with  that  right.  Then,  he  said,  on  the  other  hand, 
there  was  a  second  rule,  namely,  the  rule  which  provides  for  the  inviolability  of  the 
neutral  territory  by  any  proximate  or  immediate  act  of  war  on  the  part  of  a  belligerent, 
or  of  the  subjects  of  the  neutral  state  instigated  by  a  belligerent.  He  illustrated  that 
by  very  well-known  authorities  and  well-settled  principles,  mentioning  the  case  of  the 
Twee  Gebroeders  in  3  Robinson;  namely,  that  it  would  be  quite  wrong  for  two 
cruisers  to  engage  each  other  in  neutral  waters ;  that  it  would  be  equally  wrong  when 
an  action  was  commenced  beyond  neutral  waters  to  prosecute  it  by  chasing  into  neutral 
waters ;  that  it  would  be  equally  wrong  to  lie  in  wait  and  commence  operations  from 
neutral  waters ;  and  therefore  that  inviolability  of  the  neutral  territory  from  immediate 
or  proximate  acts  of  war  was  the  second  principle  ;  and  the  corollary  drawn  from  that 
was,  that  certain  rules  might  be  expected  to  be  laid  down  as  applicable  to  ships  of  this 
kind.  In  aassing,  I  will  just  observe,  that  my  learned  friend,  when  he  referred  to  the  case 
of  the  Twee  Gebroeders,  and  mentioned  those  examples  of  possible  violations  of  neu- 
tral territory  by  belligerents,  expressed  some  surprise  at  an  observation  made  by  me 
in  the  course  of  moving  for  this  rule,  viz,  that  I  did  not  imagine  it  had  occurred  to  any 
person  that  the  prevention  of  a  hostile  collision  in  British  waters  between  two  ships, 
which  two  belligerents  might  be  at  the  same  time  fitting  out  in  either  the  same  port  or 
in  two  neighboring  British  ports,  was  one  of  the  mischiefs  that  the  statute  was  intended 
to  guard  against ;  and  my  learned  friend  thought  I  had  overlooked  the  authorities  he 
refers  to.  Indeed,  my  lords,  I  not  only  did  not  overlook  those  authorities,  but  it  was 
the  very  recollection  of  that  doctrine  which  prompted  the  observation  I  then  made  to 
the  court.  International  law  perfectly  well  settles  that  rule;  and  if  any  bell^erent 
power  should  violate  the  neutral  territory,  international  law  provides  a  remecly,  and 
the  belligerent  would,  by  the  force  of  the  Insulted  neutral,  be  compelled  to  make  resti- 
tution and  adequate  reparation;  and  those  rights  being  perfectly  established,  and 
being  enforced,  according  to  international  law,  with  the  highest  and  most  snificient 
sanctions,  the  sanctions  of  war  and  reprisals  against  the  offending  belligerent  power, 
it  was  perfectly  unnecessary  to  legislate  with  a  view  to  prevent  that  which  was  really 
sufficiently  guarded  against  by  the  existing  international  law.  And  I  repeat,  my  lords, 
but  with  profound  respect  to  apy  one  who  may  be  under  a  different  impression,  that 
though  I  have  endeavored  to  refer  to  all  the  authorities  I  could  meet  with,  both  as  to 
the  history  of  this  statute  and  of  the  American  statute,  I  have  never  anywhere  met 
with  any  suggestion,  till  the  summing  up  in  this  case,  that  one  of  the  things  particularly 
meant  to  be'  provided  against  by  the  foreign  enlistment  act,  either  here  or  in  the  United 
States,  was  such  a  violation  of  neutral  territory  as  that  which  I  have  been  just  describ- 
ing ;  and  I  think  it  very  plain  that,  this  rule  being  well  established,  those  very  things 
which  the  foreign  enlistment  acts  do,  upon  any  interpretation  which  may  be  put  upon 
them,  prohibit,  would  be  done,  if  they  were  done  at  all,  consistently  with  an  adherence 
to  that  rule  of  international  law.  It  never,  of  course,  would  be  supposed  by  any  bellig- 
erent that  if  he  might  build  ships,  if  he  might  buy  ships,  if  he  might  equip  ships  within 
the  neutral  territory,  he  was,  therefore,  to  be  at  liberty  to  use  them  hostilely  within 
the  same  territory. '  Certainly  the  case  was  not  one  which  was  left  unprovided  for  by 
international  law,  and  I  do  not  think  it  will  be  found  that  there  is  anywhere  the  least 
trace  of  an  idea  that  to  meet  such  an  evil  as  that  specifically,  not  to  say  singly  or 
mainly,  legislation  was  necessary.  Now,  my  learned  Mend  having  referred  to  those 
two  rules  of  international  law,  proceeded  to  deduce  from  them  his  own  corollary  ;  and 
in  order  to  do  him  justice,  perhaps.  It  might  be  as  well  that  I  should  refer  to  what  he 
said  upon  that  point  in  his  own  language.  It  is  at  pages  79  and  80*  of  this  report.  He 
said :  "  What  would  be  the  conclusion  which  we  naturally  should  draw  from  these  rules 
as  to  the  course  which  municipal  legislation  might  be  expected  to  take  ?"  Then,  after 
speaking  of  the  definition  of  the  line  outside  the  dominions  of  a  state,  and  of  the  three- 
mile  ritle,  he  proceeds :  "  Then  we  find  that,  according  to  the  rules  of  international  law, 
it  is  allowable  to  a  neutral  state,  and  to  the  subjects  of  a  neutral  stsite,  to  carry  and  to 
deliver  outside  that  line,  or  inside  it,  any  of  those  articles  which  are  called  contraband 
of  war,  guns,  ammunition,  ships,  or  any  other  article  which  may  be  supposed.    Inter- 

*  See  pages  186  and  187. 
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national  law  also  holds  that  you  might  bring  a  ship  to  the  outside  of  that  boundary 
■wherever  it  is  drawn;  that  you  might  carry  from  the  neutral  state  guns  and  amniuui- 
tion,  and  warlike  supplies  of  every  kind,  and  deliver  them  into  the  ship  outside  the 
boundary,  subject  to  the  right  of  capture ;  the  other  belligerent,  if  so  disposed  and  so 
able,  might  intercept  the  supplies,  might  capture  the  ship,  and  might  seize  the  articles 
as  contraband;  but  subject  to  that,  the  act  might  be  done  without  any  offense  against 
the  principles  of  international  law.  But  then,  on  the  other  hand,  international  law 
says  you  must  not  originate  on  the  neutral  territory  any  proximate  act  of  war ;  you 
must  not  issue  out  of  the  neutral  territory  with  a  ship  which  shall  be  prepared  to  com- 
mit hostilities."  And  a  little  afterward,  at  page  82,*  he  goes  on  to  say :  "  The  bellig- 
erent would  say  to  the  neutral  power,  '  Now  we  must  have  an  understanding  about 
this ;  you  say  that  your  neutral  territory  is  to  be  inviolate,  I  agree  to  that.  I  have  no 
right  to  go  inside  your  territory  and  cut  out  a  ship  which  I  see  arming  and  preparing 
there  to  commit  hostilities.  I  cannot  violate  your  territory.  If  I  went  into  one  of  your 
harbors  to  do  that  you  would  object  to  it,  and  would  prevent  it,  and,  in  an  international 
point  of  view,  I  could  not  claim  a  right  to  do  it.'  But  then  the  belligerent  would  say : 
You  on  your  part  must  take  care  that  what  passes  out  of  your  territory  shall  pass  out 
in  such  a  state  as  that  I  shall  have  a  fair  chance  of  capturing  or  dealing  (if  I  am  enti- 
tled to  capture  or  to  deal  with  it)  with  that  which  comes  outside  your  territory  without 
its  having  occupied  itself  within  your  territory  by  preparing  itself  for  aggression  upon 
me,  so  that  when  it  comes  out  of  your  territory  it  shall  not  come  out  as  a  ship  which  I 
have  to  cope  with  as  a  ship  of  war,  but  as  an  article  of  property  which  might,  if  it 
could  escape  my  watchful  care,  find  its  way  into  the  port  or  the  possession  of  another 
belligerent,  but  as  to  which  I,  in  my  turn,  have  a  right  to  the  chance  of  capturing  it 
'  and  taking  it  before  it  could  commence  hostilities  against  me.'  That  would  be  a  very 
natural  course  for  a  belligerent  to  take,  and  very  natural  language  for  a  belligerent  to 
hold,  and  it  is  language,  the  sense  and  wisdom  of  which  it  is  impossible  to  dispute. 
Therefore,  my  lords,  I  should  say,  a  priori,  that  what  we  should  expect  to  be  the  course 
of  municipal  legislation  upon  the  subject  would  be  some  legislation  which  would  guard 
against  that  evil  which  I  have  endeavored  to  point  out,  and  which,  by  way  of  restraint 
upon  the  subjects  of  the  neutral  power,  would  prevent  its  subjects  doing  that  of  which, 
in  the  language  that  I  have  endeavored  to  convey,  the  belligerent  might  complain." 
Now,  my  lords,  that  is  extremely  ingenious,  but  absolutely  without  foundation  on 
the  principles  of  international  law.  I  have  no  doubt  it  is  perfectly  true  the  belligerent 
would  practically  complain  whenever  he  was  suffering  danger  or  damage  from  opera- 
tions of  that  kind  against  which  the  foreign  enlistment  act  is  directed  if  they  were 
carrie(>  on  under  the  observation  of  the  government  openly  in  a  neutral  country.  But 
as  to  those  fine  distinctions  about  the  boundary  line,  and  about  its  not  being  permis- 
sible by  international  law  to  carry  a  ship  up  to  the  boundary  line  from  the  neutral 
territory  in  such  a  state  that  the  moment  she  crosses  it  she  may  be  in  a  condition  to 
commit  hostilities ;  as  to  the  chance  of  capturing  it  or  dealing  with  it ;  and  the  right 
which  the  other  belligerent  has  to  require  that  the  neutral  should  send  the  ship  over 
the  line  in  such  a  state  that  she  may  be  captured  or  dealt  with  without  being  able  to 
defend  herself;  it  is  purely  an  imagination  of  my  learned  friend's  mind.  I  understand 
why  his  imagination  took  that  direction,  because  he  wanted  to  invent  a  rule  of  inter- 
national law  to  square  with  his  theory  of  the  act,  and  at  the  same  time  to  take  off  the 
edge  of  some  practical  arguments  against  his  general  conclusion.  But  I  have  a  very 
short  answer  to  that,  and  that  is,  that  it  is  as  plainly  justifiable  (putting  municipal 
law  aside)  by  international  law  to  deliver  a  contraband  article,  or  a  congeries  of  con- 
traband articles,  in  the  neutral  territory  itself,  within  the  neutral  viators,  as  it  is  on 
any  part  of  the  line  outside.  And  not  only  do  I  say  that  as  a  general  proposition,  but 
I  am  able  to  illustrate  it  with  regard  to  this  particular  matter  of  an  armed  ship.  My 
lords,  the  American  authorities  that  your  lordships  will  hear  of,  if  you  have  not  heard 
of  them  already,  and  other  authorities,  too,  all  say  that,  municipal  legislation  {ipart,  a 
ship  completely  armed  and  equipped  may  be  sold  within  the  neutral  territory,  and  that 
•  the  belligerent  has  no  right  by  any  settled  rule  or  principle  of  ioternational  law  to 
complain  of  it.  For  the  purpose  of  this  distiuction  of  my  learned  friend,  what  differ- 
ence in  the  world  is  there  between  a  ship  constructed  here  and  a  ship  sold  here  ?  Why, 
suppose  a  ship  ready-made,  made  merely  as  a  mercantile  speculation  by  the  builder, 
that,  I  believe,  is  a  case  not  touched  in  any  way  by  the  foreign  enlistment  act ;  whether 
it  be  or  not  is  not  the  present  question.  But  putting  the  foreign  enlistment  act  and 
municipal  legislation  out  of  the  question,  if  this  rule  of  international  law  which  my 
learned  friend  Sir  Hugh  Cairns  invented  for  the  purpose  of  his  argument  in  order  to 
make  the  two  things  fit  together  existed,  it  is  perfectly  plain  that  no  ship  ready  armed 
and  equipped  could  be  delivered  within  the  neutral  waters  so  that  she  might  pass  out 
ready  for  action  if  she  met  the  enemy  on  the  sea  without  giving  a  right  of  reclamation 
to  the  foreign  government.  Is  that  the  doctrine  of  American  writers  ?  I  will  refer 
your  lordships  to  a  short  passage  in  Wheaton's  History  of  the  Law  of  Nations,  New 
York,  first  edition,  page  312,  in  which  he  treats  the  proposition  as  one  only  to  be 

*  See  page  18?. 
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spoken  of  with,  contempt.  He  is  there  speaking  of  a  controversy  between  two  Italian 
jurists,  Lampredi  and  Galiani.  One  of  them,  Lampredi,  he  regards  as  a  person  of  some 
reputation  and  learning,  while  Galiani,  the  other,  is  a  person  whom  he  thinks  very 
lightly  of  indeed.  I  believe  we  find  this  very  point  touched  there :  "  Lampredi  then 
proceeds  to  consider  an  idle  question  raised  by  Galiani, '  whether  the  conventional  law 
of  nations  interdicting  the  trade  with  the  enemy  in  articles  contraband  of  war 
extends  to  the  sale  of  the  same  articles  within  the  neutral  territory  f  Galiani  pretends 
that  it  does ;  and  that  a  ship,  for  example,  built  and  armed  for  war  in  a  neutral  port 
cannot  be  there  lawfully  sold  to  a  belligerent.  Lampredi  takes  a  great  deal  of  super- 
fluous pains  to  fortify,  both  by  rejison  and  an  appeal  to  the  authority  of  treaties  and  of 
preceding  public  jurists,  his  own  opinion  that  the  transportation  to  the  enemy  of  con- 
traband articles  alone  is  prohibited;  but  that  the  sale  of  such  articles  within  the 
territory  of  the  nentral  country  is  perfectly  lawiiil;  he  admits  that  there  may  be 
instances  where  neutral  nations,  from  a  prudent  desire  of  avoiding  any  eoUision  with 
powerful  belligerents,  may  have  prohibited  the  trade  in  contraband  of  war  within  the 
territory;  but  he  asserts  that  yeniee  was  the  only  example,  during  the  war  of  the 
American  Revolution,  of  a  neutral  state  absolutely  prohibiting  such  a  traffic.  Naples 
only  prohibiting  iJie  building,  for  sale,  of  vessels  of  war,  and  the  exportation  of  other 
contraband  articles;  while  Tuscany  permitted  her  subjects  to  continue  their  accus- 
tomed trade  in  such  articles  both  within  the  territory  and  for  exportation,  subject,  in 
the  latter  case,  to  the  belligerent  right  of  seizing  contraband  goods  going  for  the 
enemy's  use." 

Now,  my  lords,  nobody  can  read  that  passage  without  seeing  very  plainly  what 
Wheaton's  view  of  this  distinction  would  be.  It  is  quite  plain  that  it  can  inake  no 
difference  whatever  for  the  purpose  of  the  distinction  whether  a  ship  ready  made  is  sold 
or  whether  she  is  manufactured  and  delivered  under  an  order.  So  far  as  that  goes,  and 
before  we  come  to  the  foreign  enlistment  act  and  its  construction,  I  entirely  subscribe 
to  something  which  fell  from  the  learned  lord  chief  baron  at  the  trial,  that  it  could 
mate  no  difference  whether  there  was  a  sale  of  a  thing  ready  made  without  a  previous 
contract  or  a  delivery  under  a  contract.  No  doubt  if  no  legislation  mad&  a  difference 
Ijhere  would  be  none.  And  most  assuredly,  as  far  as  the  right  of  foreign  belligerent 
countries  to  complain  is  concerned,  it  is  perfectly  plain  that  if  they  cannot  complain  of 
a  ship  ready  armed  and  equipped  being  sold  and  delivered  in  a  neutral  port,  and  crossing 
the  frontier  water  ready  immediately  to  engage  with  any  ship  she  may  meet,  of  course 
I  do  not  mean  going  in  pursuit,  because  that  falls  under  another  conpideration ;  if,  I 
say,  foreign  beffigerent  countries  could  not  complain  of  that,  neither  could  they  com- 
plain because  the  ship  is  constructed  under  circumstances  like  those  which  we  have 
been  considering,  and  crosses  in  a  condition  to  resist  any  attempt  to  make  a  capture  of 
her.  But  the  truth  is  that  there  is  no  connection  whatever  between  my  learned  friend's 
premises  on  this  part  of  the  case  and  his  conclusion.  His  two  rules  of  international 
law,  properly  understood,  are  quite  sound  as  far  as  they  go,  but  they  do  not  conduct 
you  to  the  conclusion  that  there  is  an  obligation  antecedently  to  municipal  legislation 
npon  any  neutral  country  to  prohibit  that  part  of  the  trade  of  its  subjects  which, 
whatever  constmiction  you  may  put  upon  this  act,  is  prohibited  by  the  foreign  enlist- 
ment act. 

And  I  venture  to  say  that  it  will  be  a  deep  and  most  serious  misfortune  to  this 
country,  and  to  all  other  countries  in  a  similar  position,  if  such  a  doctrine  should  at  any 
time  receive  the  sanction  of  your  lordships'  authority,  because,  what  would  of  course 
be  the  immediate  consequence  ?  Why,  that  whenever  ships  prepared  for  war  have 
actually  crossed  the  frontier  and  have  not  been  stopped  under  such  circumstances,  some 
color  would  be  given  to  those  demands  which  have  hitherto  been  treated  as  extravagant, 
unreasonable,  and  utterly  without  foundation  in  the  doctrines  of  international  law,  for 
compensation  and  reparation  for  all  the  damage  which  ships  so  crossing  the  frontier 
line  might  commit. 

I  pass,  my  lords,  from  that,  and  before  I  present  my  own  view  of  the  mischief  of  the 
statute,  and  consider  what  is  the  true  connection,  as  far  as  there  is  any,  between  ques- 
tions of  international  law  and  that  statute,  I  think  it  will  be  convenient  that  I  should 
shortly  refer  to  his  lordship's  ruling  upon  the  corresponding  point,  because  this  argu- 
ment of  my  learned  friend  Sir  Hugh  Cairns  appears  to  me  certainly  to  have  that 
support,  which  I  am  very  far  indeed  from  undervaluing,  which  any  argument  may  have 
that  coincides,  to  a,  certain  extent,  with  passages  in  a  judgment  or  charge  of  a  learned 
judge.  It  is  one  of  the  things,  my  lords,  of  which  we  respectfully  complain  in  this 
summing  up  and  ruling  of  the  lord  chief  baron;  that  his  lordship  has  made  arbitrary 
assumptions  as  to  the  connection  between  the  general  permission  of  contra,band  trade 
by  international  law  and  the  construction  of  this  statute  with  respect  to  ships.  ^^^^ 
will  ask  your  lordships  to  permit  me  to  refer  you  to  the  passages  of  that  charge  which 
contain  those  assumptions.  There  is  one,  my  lords,  at  page  229,*  which  I  will  not  dwell 
npon.  It  merely  states  the  general  rule  as  to  the  right  of  trade  in  contraband,  adopting, 
I  think  from  Chancellor  Kent,  that  passage  to  the  effect  not  only  that  no  nation  is 

•See  page  137, 
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bound  to  prohibit  commercial  adventures  in  contraband  of  war,  but  I  tUnk  also  the 
one  in  which  he  uses  the  expression  oj»en  to  criticism,  that  the  right  of  a  neutral  to  trans- 
port, and  of  a  hostile  power  to  seize,  are  conflicting  rights.  His  lordship  refers  to  those 
authorities,  upon  which  I  make  at  present  no  observation.  But  then,  at  ^age  231,*  he 
takes  up  the  same  subject  again,  and  after  noticing  that  the  word  "  building  "  did  not 
occur  in  the  act  of  Parliament,  which  is  of  course  a  very  important  observation,  and 
one  which  will  require  careful  attention  when  we  come  to  that  part  of  the  subject,  his 
lordship  proceeds  thus :  "  Surely,  if  fiom  Birmingham  either  state  may  get  any  quantity 
of  destructive  instruments  of  war,  and  if  from  the  various  parts  of  the  kingdom  where 
gunpowder  is  made  they  can  obtain  any  quantity  of  that  destructive  material,  why 
should  they  not  get  ships  ?  Why  should  ships  alone  be  themselves  contraband  ?"  My 
lords,  we  all  entirely  agree  that  ships  are  not  alone  contraband.  The  expression  "  con- 
traband," properly  speaking,,  relates  to  that  which  by  international  law  may  be  taken 
upon  the  seaa.  AU  those  things  are  contraband  there ;  and  it  appears  to  me  that,  as 
far  as  international  law  is  concerned,  there  is  no  distinction  whatever  between  ships 
and  those  other  things.  But  if  the  learned  lord  chief  baron  meant  to  use  the  word 
"contraband"  when  he  said  "  why  should  they  not  get  ships  f"  "Why  should  ships 
alone  be  of  themselves  contraband  f "  in  the  sense  of  "  prohibited  by  the  statute,"  (I 
suppose  that  was  the  sense  in  which  the  word  was  used,)  then  I  would  take  leave  to 
say,  that  is  a  matter  of  legislation;  and  that,  as  far  as  we  find  that  ships  are  so,  we  are 
not  .to  endeavor  to  get  out  of  it,  and  to  pare  down  and  fritter  away  the  statute  by 
arbitrary  and  false  constructions,  because  it  may  seem  (though  I  think  very  good  rea- 
sons can  be  given  for  the  distinotion)  that  one  kind  of  contraband  should  be  put  upon 
the  same  footing  as  another. 

How  does  his  lordship  proceed  ?  "  Now,  gentlemen,  I  will  state  to  you  why  I  put  the 
question  I  did  to  the  attorney  general.  I  said,  do  you  mean  to  say  that  a  man  cannot 
make  a  vessel,  intending  to  seS  it  to  either  of  the  belligerent  powers  that  require  to 
have  it,  to  that  one  which  will  give  him  the  largest  price  for  it  ?  Is  that  unlawful  ? 
The  learned  attorney  general,  I  own,  rather  to  my  surprise,  declined  giving  an  answer 
to  a  question  which  I  thought  very  plain  and  very  clear.  You  "  (that  is  the  jury)  "  saw 
what  passed.  I  must  leave  you  to  judge  whether  there  was  anything  improper  in  the 
manner  in  which  I  (so  to  express  it)  communed  with  the  attorney  general  on  the  law, 
so  that  we  might  really  understand  each  other,  and  that  I  might  have  my  mind 
instructed,  fitted  out,  equipped,  and  furnished,  if  you  please,  by  the  contents  of  his. 
Gentlemen,  the  learned  attorney  general  declined  to  answer  that  question.  But  I  think, 
by  this  time,  having  read  to  you  these  matters,"  (that  is,  the  passages  from  the  American 
books  concerning  the  general  rules  as  to  contraband  trade,)  "  you  are  lawyers  enough 
to  answer  it  yourselves.  I  think  that  answer  ought  to  be,  'Yes,  a  man  may  make  a 
vessel.'  Nay,  more,  according  to  the  authority  I  have  just  read"  (that  was,  I_ think, 
the  case  of  the  Independenoia)  "  he  may  make  a  vessel  and  arm  it,  and  then  offer  it  for 
sale."  Well,  my  lords,  I  believe  that  to  be  perfectly  true,  provided  always  that  it  was  not 
done  with  any  intention  antecedently  to  the  offering  for  sale  such  as  the  statute  strikes 
at.  At  all  events,  it  is  true  by  general  international  law.  Then  his  lordship  says :  "So 
Story  lays  down.  But  I  meant,  gentlemen,  as  I  said  then,  if  I  had  got  an  afBrmative 
,  answer  to  that  question,  to  put  another.  If  any  man  may  build  a  vessel  for  the  purpose 
of  offering  it  to  either  of  the  belligerent  powers  who  is  minded  to  have  it,  may  he  not 
execute  an  order  for  it?"  That  would  apparently  refer  to  a  vessel  not  only  built  but 
armed.  His  lordship  goes  on  to  say :  "Because  it  seems  to  me  to  follow,  as  a  matter  of 
course,  if  I  may  make  a  vessel,  and  then  say  to  the  United  States :  '  I  have  got  a  capital 
vessel,  it  can  easily  be  turned  into  a  ship  of  war  ;  of  course  I  have  not  made  it  a  ship 
of  war  at  present ;  wiU  you  buy  it  V  if  that  is  perfectly  lawful." 

Mr.  Bakon  Channeix.  "If  that  is  lawful?" 

Mr.  Attorney  Gbnbral.  "  Surely  it  is  lawful  for  the  United  States  to  say:  'Make 
us  a  vessel  of  such  and  such  description,  and  when  you  have  made  it  send  it  to  us.'  " 
Now,  my  lords,  I  take  the  liberty  of  saying  that  the  aequitur  is  not  obvious  to  my  miud  ; 
it  may  be  a  true  interpretation. 

Lord  Chief  Babon.  I  must  rather  object  to  a  critical  observation  of  anything  that 
is  not  a  direction  to  the  jury,  that  you  have  a  right  to  complain  of.  This  is  really  the 
first  time  that  I  have  ever  heard  a  learned  judge's  direction  to  the  jury  used  in  this  way 
after  being  taken  down  in  no  doubt  tolerably  accurate  short-hand,  but  it  contains  some 
rather  considerable  mistakes  and  corrections.  Although  certainly  it  is  generally 
praiseworthy,  yet  there  are  many  parts  of  it  which  are  open  to  serious  objections. 
Therefore,  eScept  in  the  matter  of  direction  to  the  jury,  if  you  think  it  useful  to  com- 
ment upon  it,  I  have  no  obj  ection ;  but  it  is  not  usual  in  this  court  to  make  a  short-hand 
writer's  note  the  subject  of  that  species  of  commentary. 

Mr.  Attorney  General.  I  regret  it,  my  lord,  if  my  duty  should  require  me  to  do 
anything  imusual,  but  I  am  perfectly  convinced  that  the  jury  would  naturally  receive, 
however  unintentional  on  your  lordship's  part,  impressions  from  many  of  those  passages 
to  which  I  wish  to  call  attention. 

*  See  page  138. 
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LOKD  Chibi'  Baeok.  If  you  think  it  necessary,  you  can,  of  course,  do  so. 

Mr.  Attokstey  Genbral.  My  lord,  I  think  it  ^solutely  necessary. 

Lord  Chief  Baeon.  Then  I  should  he  very  sorry  to  stop  you,  because  I  believe  it  is 
entirely  owing  to  myself,  as  presiding  in  this  court,  that  that  ■we  are  now  doing  is  per- 
mitted to  he  done ;  that  is,  to  take  a  regular  short-hand  writer's  note  for  this  purpose. 
In  the  times  of  those  who  preceded  me,  and  as  long  as  Lord  Wenlysdale  was  a  member 
of  this  court,  such  a  thing  was  not  permitted.  I  think  there  is  considerable  convenience 
in  the  modern  practice,  which  I  believe  we  have  adopted  from  what  I  consider  to  be 
the  better  practice  of  the  court  of  equity,  namely,  that  of  resorting  to  a  short-hand 
writer's  notes  for  the  very  words  that  were  used.  But  most  unquestionably  this  line 
of  argument  would  not  have  been  permitted  if  my  brother  Parke,  now  Lord  Wenleys- 
dale,  had  been  sitting  in  the  court.  There  are  many  reasons  why  I  may  be  considered 
in  some  measure  as  having  introduced  the  practice,  and  certainly  I  do  not  mean  to 
complain  of  it,  if  you  think  it  necessary  to  the  justice  of  the  case  to  resort  to  it  now. 

Mr.  Attorney  General.  Certainly,  with  all  respect  to  your  lordship,  I  do.      , 

Lord  Chief  Barost.  Then  I  have  no  more  to  say. 

Mr.  Attorney  General.  My  learned  friends  on  the  other  side  have  referred  to  the 
short-hand  notes,  and  to  parts  of  your  lordship's  summing  up,  as  well  as  the  rest.  No 
doubt  we  shall  know  eventually,  and  of  course  we  shall  take  it  with  entire  deference, 
what  your  lordship  really  meant  by  any  passages  that  may  have  been  misunderstood 
in  any  quarter ;  but  the  jury  by  those  passages  would  have  been  led  to  receive  impres- 
sions, and  to  suppose  themselves  to  have  been  instructed  in  a  certain  sense  of  the 
statute. 

Lord  Chief  Bakon.  Pray  understand  me  as  saying  distinctly,  that  as  the  practice 
was  introduced  by  myself,  I  certainly  mean  to  throw  no  impediment  in  the  way  of  the 
fullest  use  that  can  be  made  of  it  for  the  advancement  of  justice. 

Mr.  Attorney  Generai,.  My  lords,  I  wish  to  state  this.  (I  am  sure  your  lordship 
would  not  suppose  the  contrary  for  a  moment.)  I  have  not  the  slightest  wish  to  de- 
cline to  receive  from  your  lordship  any  correction  as  to  any  error  which  there  may  be 
in  the  report.  On  the  contrary,  I  should  be  exceedingly  obliged  if  you  would  tell  me 
if  there  be  any  expressions  in  the  report,  upon  which  I  speak,  which  appear  to  your 
lordships  to  be  inaccurately  stated  there,  through  those  defects  which  we  all  know  may 
creep  into  all  short-hand  notes.  I  am  sure  I  should  be  sorry  to  make  an  observation 
upon  anyihing  of  that  kind;  but  my  impression  is,  that  in  substance  the  passage  I  am 
about  to  read  was  what  I  heard  from  your  lordship  myself,  and  what  was  actually  said, 
namely,  that  it  follows  that  because  a  party  may  sell  a  vessel  which  it  was  said  may 
be  sold,  even  armed,  according  to  the  authority  of  Story,  so  he  may  even  execute  an 
order  given  by  one  of  the  belligerent  parties  for  a  similar  vessel.  And  then  follows 
this  passage:  "Now  the  learned  counsel  certainly  addressed  themselves  very  much  to 
this  view  of  the  matter ;  bTit  it  was  said, '  But  if  you  allow  this  you  repeal  the  statute.' 
Gentlemen,  I  think  nothing  of  the  kind.  What  that  statute  meant  to  provide  for  was, 
I  own,  I  think,  by  no  means  the  protection  of  the  belligerent  powers."  There,  my 
lords,  with  perfect  respect,  I  take  the  liberty  of  saying  that  I  most  fully  agree.  I  think 
that  upon  the  face  of  the  statute  it  was  perfectly  plain  that  it  was  the  peace  and  wel- 
fare of  this  realm  that  the  statute  was  meant  to  provide  for,  and  no  person  can  take 
exception  to  that.  "  I  do  not  think  their  protecmon  entered  into  the  heads  of  those 
who  framed  this  statute,  otherwise  they  would  have  said, '  You  shall  not  sell  gunpowder, 
you  shall  not  sell  guns.' " 

Lord  Chief  Baron.  We  have,  in  the  next  sentence,  "very  heartily,"  but  "heavily" 
Is,  no  doubt,  the  correct  meaning. 

Mr.  Attorney  Generai.  I  am  reading  from  the  small  book,  because  I  have  marked 
it.  "There  are  places  that  now  and  then  explode  in  different  parts  of  the  kingdom, 
and  which  would  have  complained  very  heavily  if  they  had  said,  'You  shall  not  sell 
gunpowder,  you  shall  not  sell  arms.'  Why  all  Birmingham  would  have  been  in  arms. 
But  the  object  of  this  statute  was  this."  I  have  no  doubt  what  follows  was  merely  by 
way  of  illustration.  At  the  same  time,  it  is  an  illustration  which  seems  to  me  to  have 
had  the  unfortunate  effect  of  representing,  as  if  it  were  a  complete  view  of  the  object 
of  the  statute,  that  which,  to  say  the  least,  would  be  a  view  only  of  some  incidental 
inconvenience  which  the  statute  might  help  to  meet.  His  lordship  says,  "  The  object 
of  the  statute  was  this :  we  will  not  have  our  ports  in  this  country  subject  to  possibly 
hostile  movements ;  you  shall  not  be  fitting  up  at  one  dock  a  vessel  equipped  and  ready, 
not  being  completely  armed,  but  ready  to  go  to  sea,  and  at  another  dock  close  by  be 
fitting  up  another  vessel,  and  equipping  it  in  the  same  way,  which  might  come  into 
hostile  communication  immediately,  possibly  before  they  left  the  port.  It  would  be 
very  wrong  if  they  did  so,  but  it  is  a  possibility.  Now  and  then  it  has  happened,  and 
has  been  the  occasion  of  this  statute." 

Lord  Chief  Baeon.  There  is  an  error  there,  because  it  is  qtiite  plain  from  the  sum- 
ming up  that  that  was  not  the  occasion  of  the  statute ;  it  was  one  of  the  occasions 
which  might  give  rise  to  it. 

Mr.  AxTOBSfBY  GbneraI;.  I  have  no  doubt  whatever,  my  lord,  that  that  was  your 
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lordship's  intention,  but  nobody  could  read  the  passage,  as  I  have  already  said,  without 
being  satisfied  that  although  your  lordship  would  not  desire  to  be  understood  as  laying 
down  in  those  terms  your  view  of  the  whole  scope  and  object  of  the  statute,  neverthe- 
less, unfortunately  it  was  so  expressed  to  the  jury,  or  expressed  in  a  manner  amounting 
to  that,  and  it  would  certainly,  I  think,  produce  the  impression,  even  upon  the  minds  of 
those  who  wovild  not  misunderstand  your  lordship  to  a  great  extent,  that  your  lordship 
thought  the  only  object  of  the  statute  was  to  prevent  within  British  waters  those  acts 
which  may  be  called  direct,  or,  as  my  learned  friend  calls  them,  proximate  acts  of  hos- 
tility ;  that  such  acts  as  are  in  truth  hostile  collisions,  or  movements  leading  to  hostile 
coUisions  shortly  and  at  a  slight  distance  from  oui>  territories,  so  that  you  may  say  the 
attack  began  within  our  waters.  But,  my  lord,  I  take  the  liberty  of  observing  that  the 
whole  tendency  of  the  passage  which  I  have  read  is  a  misleading  tendency,  suggesting 
this,  that  there  is  no  reason  in  the  world  why  ships  should  be  in  a  different  position  from 
other  contuaband ;  and  in  point  of  fact  his  lordship  must  have  been  understood  tosay, 
I  do  not  think  they  are ;  I  think  the  statute  was  only  meant  to  prevent  hostile  opera- 
tions of  ships,  or  that  which  might  lead  to  hostile  operations  of  ships  within  our 
waters,  and  to  prevent  that  species  of  breach  of  the  peace — to  prevent  that  which 
would  be  a  breach  of  the  peace,  or  a  violation  of  our  territory  by  hostile  operations ; 
and  it  had  not  any  such  large  intent  and  object  as  would  justify  a  distinction  being 
made  by  legislative  enactment  between  the  position  of  ships  generally  and  the  position 
of  other  contraband. 

My  lord,  I  venture  to  think  that  this  was  an  erroneous  and  a  misleading  view  with 
respect  to  the  object  of  the  statute,'and  I  will  now  take  the  liberty  of  presenting  my 
view  of  the  object  of  the  statute,  derived  mainly  from  the  language  of  the  pi'eamble 
and  from  the  provisions  of  the  statute  itself.  Now  I  take  first  the  preamble,  and  I  find 
that  the  preamble  expresses  the  mischief  which  was  to  be  prevented  thus.  It  speaks 
both  of  the  "enlistment  or  engagement  of  his  Majesty's  subjects  to  serve  in  war,"  and 
of  the  equipping  and  fitting  out  and  arming  of  vessels  "for  warlike  operations  in  or 
against  the  dominions  or  territories  of  any  foreign  prince,"  or  "  against  the  ships,  goods, 
or  merchandise  of  any  foreign  prince,"  or  his  subjects,  as  prejudicial  to  "  and  tending 
"  to  endanger  the  peace  and  welfare  of  this  kingdom."  And  I  find  that  the  statute 
follows  out  that  preamble,  in  the  second  clause,  by  prohibiting  the  enlistment  in  any 
part  of  the  world  in  the  service  of  any  foreign  prince,  without  his  Majesty's  license,  or 
on  board  any  ship  "  intended  to  be  used  for  any  warlike  purpose,"  (I  take  one  expres- 
sion, which  is  sufficient  for  me,)  "of  any  natural-born  subject  of  the  Crown."  The 
latter  part  of  the  same  section  also  prohibits  the  hiring  or  procuring  by  any  person 
whatever,  whether  natural-born  subject  or  not,  within  the  realm,  of  any  other  person, 
whether  a  natural-born  subject  or  not,  to  act  as  an  officer,  soldier,  or  sailor  in  the  land  or 
sea  service  of  any  foreign  prince,  or  agree  to  go  to  or  embark  fr-om  any  part  of  the 
dominions  of  the  Crown  of  England  in  order  to  be  so  employed  elsewhere. 

So  that  when  we  take  the  subject  of  enlistment,  we  find  it  is  perfectly  plain  upon  the 
face  of  the  statute  that  there  are  no  proximate  acts  of  war,  whether  within  our  own 
territory  or  which  could  tend  to  the  violation  of  our  territory,  which  are  alone  aimed 
at ;  but,  on  the  contrary,  the  net  is  thrown  as  wide  as  the  entire  world,  and  the  statute 
deals  with  enlistments  by  natural-born  British  subjects  anywhere,  and  it  deals  also 
with  the  procuring  in  the  realm  of  any  persons  whatever  not  only  to  enlist,  but  to  agree 
to  go  or  embark  from  any  part  of  his  Majesty's  dominions  with  the  purpose  to  engage 
themselves  or  enlist  elsewhere. 

Then,  my  lord,  the  same  act  contains  the  clauses  we  have  to  consider  upon  the  sub- 
ject of  the  equipment  of  vessels.  I  say,  that  upon  the  face  of  the  preamble  and  clauses 
taken  together,  a  mischief,  as  large  as  words  could  describe,  is  pointed  at  as  not  suffi- 
ciently prevented  by  existing  laws,  namely,  a  danger  to  the  peace  and  welfare  of  this 
kingdom ;  and  the  clauses  which  follow  prove  that  that  is  a  danger  which  it  is  supposed 
may  arise  from  acts  of  the  subjects  of  the  Crown  not  only  within  British  territory, 
but  beyond  British  territory,  as  to  one  at  least  of  the  two  matters  with  which  the  act 
deals.  It  is,  therefore,  quite  impossible  to  circumscribe  within  any  such  narrow  limits 
as  has  been  imagined  the  general  object  and  the  general  policy  of  the  act. 

Now  let  me  state  to  your  lordships  what  I  think  is  the  just  conclusion  to  be  drawn 
from  the  act  itself,  with  all  such  reference  to  extrinsic  facts  of  history  as  may  be  admis- 
sible as  to  its  object.  I  understand  the  fact  to  be  this,  that  the  act  was  considered 
necessary  in  order  to  enable  the  sovereign  of  this  country  to  take  the  measures  which 
were  or  might  be  useful  to  preserve  the  peace  of  the  kingdom  and  to  avoid  entangle- 
ments with  foreign  powers.  It  was  not  because  foreign  powers  had  by  established 
international  law  a  right  to  demand  it ;  but  because  we  loiew,  in  the  affairs  of  men, 
that  the  demands  of  foreign  powers,  and  the  differences  which  might  arise  with  them, 
were  not  limited  by  abstract  a  priori  notions  of  absolute  right.  It  was  to  avoid  entan- 
glements and  difficulties  of  that  sort  that  the  Crown  asserted  its  unquestionable  right 
to  compel,  in  those  matters  which  this  statute  defines,  under  penalties,  the  observance 
by  its  own  subjects  and  by  foreigners  within  the  realm,  of  that  neutrality  which  the 
sovereign  himself  desired  to  observe. 
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And,  my  lords,  it  is  very  plain  what  sort  of  evils  would  arise  if  tliese  prohibited 
things  were  allowed  to  go  on.  Is  it  not  in  itself  pianifest  that  enlistments  of  men  and 
equipments  of  ships  within  the  realm  might  tend  to  foment  those  wars  as  to  which  the 
sovereign  was  neutral  ?  And  that  they  might  tend  by  fomenting  those  wars  to  intro- 
duce complications  and  difficulties  which  oQierwise  might  not  arise  ? 

In  truth,  my  lords,  experience  has  shown  with  regard  to  both  these  subject-matters, 
the  enlistments  of  men  and  arms,  and  the  equipments  of  vessels,  that  these  things  are 
liable  to  happen  when  there  are  large  bodies  of  people  within  the  state  not  so  neutrally 
disposed  as  the  sovereign,  when  feeling,  opinion,  or  whatever  else  may  be  the  cause, 
leads  to  strong  sympathies  within  the  realm  on  the  part  of  numbers  of  the  subjects 
with  some  foreign  belligerent  power.  No  better  illustration  can  be  desired  than  that 
which  is  furnished  by  the  circumstances  under  which  our  act  passed.  Your  lordships 
all  recollect  the  strong  sympathy  which  was  felt  within  the  realm  with  the  revolted 
Spanish  colonies.  The  idea  of  any  succor  going  from  the  realm  by  enlistments  of  men, 
or  equipments  of  vessels,  to  Spain  against  the  revolted  colonies,  was  one  fi?om  which 
the  public  feeling  was  entirely  abhorrent.  And  therefore  it  is  obvious  that  this  kind  of 
tiling  is  likely  to  happen  if  there  is  no  restraint :  while  the  sovereign  professes  neutral- 
ity the  people  may  be  acting  uimeutrally,  or  large  bodies  of  people  may  be  acting  in 
such  a  manner  as  to  expose  the  country  at  large,  in  respect  of  which  the  sovereign 
represents  all  the  people,  to  a  suspicion  of  wiUfully  conniving  at  and  participating  in 
systematic,  unneutral  conduct  on  the  part  of  the  subjects,  in  spite  of  the  neutrality 
which  the  state  itself  professes. 

And  this  is  likely  to  happen  with  regard  to  this  class  of  actions  in  a  manner  not 
like  the  case  of  ordinary  contraband,  as  I  will  show  you ;  and  it  is  pointed  at  on  the 
face  of  the  statute.  If  there  be  a  war,  in  which,  though  the  sovereign  of  Great 
Britain  professes  neutrality,  yet  a  great  number  of  the  subjects  act  in  a  manner  directly 
contrary  to  it  and  supply  a  force  by  enlistments  of  men,  (I  take  that  as  an  example,) 
by  organizing  expeditions  of  men  to  go  and  serve  in  the  armies  of  the  belligerent 
whom  they  favor,  or,  which  is  practically  just  as  noxious,  by  organizing  naval  equip- 
ments, it  is  perfectly  plain  that  the  residt  will  be  this :  a  state  of  things  wiU  be  pro- 
duced which  alters  the  balance  of  power  practically,  and  in  consequence  of  that  par- 
tiality of  those  subjects  of  the  neutral  state  as  between  the  two  belligerents,  something 
is  done  which  throws  a  power  from  the  neutral  country  into  the  scale  of  one  of  the 
belligerents  against  the  other,  and  which  makes  the  belligerent  who  suffers  by  it  say, 
I  care  not  what  your  Vattel,  or  Grotius,  or  Puffendorf  may  say;  I  find  that  I  am  prac- 
tically suffering  from  this,  and  you  call  yourself  neutral,  but  your  subjects  are  sending 
navies  and  are  sending  armies  to  take  part  against  me  in  the  war,  and  it  alters  prac- 
tically the  conditions  of  the  warfare.  So  that  it  is  better  worth  my  while  to  go  to  war 
with  you  too,  and  to  have  it  out  openly,  than  allow  this  state  of  things  to  go  on. 

Can  any  one  doubt  that  that  is  the  way  in  which  such  a  state  of  things  would  work 
practically  as  between  a  powerful  country  and  a  weak  one  ?  Let  me  imagine  that  we 
were  at  war  with  France,  and  all  the  private  dock-yards  in  Sweden  and  in  the  United 
States,  and  in  the  Netherlands,  or  wherever  else  they  may  build  ships,  were  at  work 
day  and  night  to  fit  out  and  equip  Vessels  of  war  for  France,  then  it  would  be  a  ques- 
tion of  policy,  as  between  us  and  a  great  power  like  the  United  States,  whether  the 
evil  had  become  so  intolerable  that  it  would  be  better  to  complicate  ourselves  with  an 
additional  war  with  so  powerful  a  country  rather  than  to  endure  it.  But  it  might,  I  think, 
be  quite  conceivable  and  possible  that  we  in  that  case,  as  we,  I  think,  have  done  in  all 
similar  cases  in  the  course  of  our  history,  might  say :  We  wiU  not  endure  it,  and  if  this 
goes  on,  we  will  rather  go  to  war  with  you  than  let  war  be  carried  on  practically 
against  us  from  your  shores  under  pretense  of  neutrality.  That  we  should  do  that 
with  a  weak  power  like  Sweden,  can  any  human  being  entertain  a  doubt  ?  These  are 
the  dangers  that  have  to  be  provided  against.  A  beUigerent  state,  under  those  circum- 
stances, does  not  stop  to  examine  whether  this  is  a  dealing  in  contraband,  whether  it 
comes  within  the  general  rules  applicable  to  munitions  of  war — to  shot  and  muskets 
and, other  things,  which  are  the  subjects  of  mere  mercantile  dealings.  It  looks  broadly 
at  the  practical  mischief  which  it  is  suffering.  It  says.  It  is  in  substance  as  noxious 
to  me  as  if  it  were  war  carried  on  from  your  shores,  and  I  will  not  endure  it. 

The  legislature  saw  that  danger,  and  the  legislature  thought  it  necessary  to  guard 
against  it.  And  if  your  lordships  will  observe,  the  language  is,  "  may  be  prejudicial 
to  and  tend  to  endanger  the  peace  and  welfare  of  this  kingdom."  My  lords,  the  peace 
and  welfare  of  this  kingdom  would  be  endangered  even  if  such  dififioulties  stopped 
short  of  war,  even  if  it  were  merely  a  disturbance  of  friendly  relations  with  other 
countries,  even  if  there  were  the  seeds  of  future  wars  only  sown  and  animosities 
engendered.  It  is  perfectly  manifest,  therefore,  that  as  such  occasions  might  tend 
to  produce  such  results,  the  legislature  might  most  wisely  take  out  of  the  general 
category,  in  which  it  suffered  other  contraband  dealings  to  remain,  particular  kinds 
of  contraband  dealings  and  proceedings  not  previously  forbidden  by  any  kind  of 
interiiational  law'  whatever  on  which  anybody  could  lay  his  finger,  but  which, 
nevertheless,  when  they  proceed  to  a  certain  point,  might  become  so  intolerable 
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to  the  nations  that  suffered  from  them,  that  they  might  he  supposed  to  be  likely 
to  result  in  danger  to  this  kingdom.  Let  me  put  the  sort  of  case  which  might  arise, 
and  your  lordships  will  see  at  once  that  I  am  not  stating  an  imaginary  case.  Let  me 
put  the  case  of  a  naval  power  so  strong  as  to  blockade  all  the  ports  of  the  enemy,  so 
that  not  a  single  ship  of  war  can  come  out  of  those  ports.  Is  it  not  a  practical  cause 
of  complaint,  that  in  the  territory  of  some  neutral  power,  secure  in  her  immunity  as 
a  neutral,  where  no  attack  could  be  made,  arsenals  should  be  established,  from  which 
ships  might  be  sent  out  ready  or  all  but  ready,  and,  whatever  may  be  the  quibbUng 
distinctions  which  legal  arguments  may  introduce,  which  will  be  ready  and  can  be 
made  ready  very  soon  by  the  most  easy  means  and  the  most  practicable  methods,  to 
take  the  sea,  clear  of  the  blockade,  and  by  possibility  (we  cannot  say  how  far  this 
might  go)  multiplying  in  such  numbers  that  the  entire  advantage  of  the  naval 
superiority  possessed  in  the  first  instance  by  the  blockading  power  might  be  entirely 
destroyed  by  means  of  the  partialities  of  the  subjects  of  the  neutral  state,  and  an 
asylum  afforded  in  the  neutral  state  for  operations  substantially  belligerent  carried  on 
there  under  the  eye  of  the  belligerent  power,  but  in  the  neutral  territory  ? 

Now,  my  lords,  I  approach  the  matter  a  little  more  closely,  and  I  must,  in  the  first 
place,  demur  to  the  very  strong  things  which  some  people  say  about  ordinarjr  contraband 
trade.  I  do  not  propose  to  take  your  lordships  into  that  discussion,  which  you  will 
find  most  learnedly  conducted,  I  think,  by  Mi-.  Duer  iu  his  book  upon  Marine  Insur- 
ance, as  to  whether  or  no  such  language  as  that  which  has  been  read  from  Chancellor 
Kent  is  entirely  unexceptionable,  in  which  he  speaks  of  two  conflicting  rights,  the 
right  of  the  neutral  to  carry  contraband  of  war,  and  the  right  of  the  belligerent  to 
intercept  and  capture  it.  Now,  I  apprehend  that,  for  the  purpose  for  which  Chancellor 
Kent  has  used  the  language,  it  was  entirely  accurate.  He  merely  meant  this :  the  law 
of  nations  does  not  impose  upon  any  neutral  government  the  obligation  of  j)reventing 
its  merchants  from  carrying  contraband.  The  law  of  nations  at  the  same  time  justifies 
the  belligerent  as  agaiust.  the  neutral  in  treating  it  as  hostile  when  they  catch  it. 
There  is  no  sanction  beyond  that  which  the  law  of  nations  imposes ;  and  if  there  be 
any  obligation  in  the  matter  elsewhere  than  within  the  sphere  of  the  dominion  of  the 
law  of  nations,  where  a  belligerent  power  can  exercise  acts  of  force,  it  is  an  imperfect 
obligation.  Mr.  Duer  and  many  others  think  that  it  is  not  a  happily  chosen  phraseology 
to  express  such  a  state  of  things  by  the  words  "  confiicting  rights,"  or  by  language 
such  as  I  think  I  have  heard  to-day  in  court  from  one  of  your  lordships,  "perfectly 
lawful." 

LoED  Chief  Baeon.  At  what  page  is  that  passage  in  Duer  to  which  you  have 
referred? 

Mr.  ATTOKtiBY  Gbnebai.  I  have  not  got  the  book  in  court,  but  there  is  a  whole 
chapter  upon  the  subject  of  marine  insurance  of  contraband. 

Mr.  SoLiciTOE  General.  It  is  in  the  first  volume  of  Duer,  my  lord,  at  page  750. 

Mr.  Attorney  General.  A  similar  expression  to  that  has,  I  think,  fallen  from  the 
bench  here ;  and  I  also  say  as  to  that,  with  sincere  respect,  that  I  believe  it  to  have 
been  used  in  the  same  sense ;  yet  I  cannot  but  think  that  if  it  were  critically  examined 
some  exception  might  be  taken  to  it.  I  mean  the  expression  "  perfectly  lawful."  I  do 
not  think  myself  that  those  things  which  are  contrary  even  to  an  imperfect  obligation 
can  be  regarded  as  being  in  strictness  "perfectly  lawful."  A  neutral  power  would 
surely  not  submit  to  the  capture  of  the  vessels  of  its  subjects  on  the  high  seas,  and  the 
rule  of  international  law  authorizing  that  capture  would  never  have  been  established 
if  it  were  held  that  the  carriage  of  contraband  to  the  ports  of  a  belligerent  is  by  inter- 
national law  perfectly  lawful.  It  is  lawful  in  this  sense,  that  there  is  no  sanction  to 
enforce  the  law  which  prohibits  it,  except  that  of  the  right  of  the  belligerent  power  to 
seize.  But  I  apprehend  that  in  a  country  where  neutrality  is  professed,  and  where 
the  sovereign  imposes  upon  her  subjects  the  duty  of  neutrality,  it  is  not  to  be  regarded 
as  a  thing  entirely  according  to  good  morals,  as  a  thing  unexceptionable  and  absolutely 
right  in  itself.  And  that  is  a  consideration  not  to  be  forgotten  when  we  enter  into 
these  general  considerations  as  to  the  supjjosed  favor  to  contraband  trade  which  the  • 
legislature  must  be  imagined  to  have  had  in  passing  this  statute,  and  with  respect  to 
the  supposed  desire  not  to  restrict  that  trade.  I  say  that  I  do  not  think  a  contraband 
trade  of  that  kind  is  regarded  as  so  absolutely  righteous  and  lawful  even  by  munici- 
pal law,  much  less  by  the  law  of  nations. 

As  to  this  part  of  the  case  perhaps  your  lordships  will  allow  me  to  mention  to  you  a 
passage  in  Bynkershoek,  chapter  ix,  "  De  statu  belli  inter  non  hostes,"  which  I  do  the 
rather  because  the  passage  was  referred  to  in  a 'document  which  I  believe  was  not 
generally  considered  in  Europe  to  state  the  doctrines  of  international  law  incorrectly. 
I  mean  the  answer  sent  by  the  British  government  to  Mr.  Seward  in  the  case  of  the 
"  Trent."  The  passage  which  I  refer  to  was  mentioned  in  that  answer  as  containing 
perhaps  as  good  an  exposition  as  could  be  found  anywhere  of  the  principle  of  the  law 
of  contraband.  I  do  not  know  whether  your  lordships  will  foUow  me  conveniently  if  I 
read  it  in  the  Latin ;  if  not,  perhaps  it  wUl  be  convenient  that  I  should  translate  it  into 
English. 
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Lord  Chief  Bakon.  We  wiU  try. 

Mr.  ATTOHJsrEY  General.  "  Quidni  igiiur  amad  nostri  ad  amicos  suae,  quamm  noatroa 
hoates,  ea  adfm-uni  quae  ante  adiwlerunt;  mtna,  mros,  reliqua  ?"  Then  lie  goes  on  to  say  that 
the  states  general  answered  that  question  in  the  affirmative,  and  contended  for  the 
right  even  to  send  auxiliary  troops  to  both  belligerents.  He  continues  thus — he  differs 
&om  that:  " Horum  (that  is,  of  neutrals)  officmm  est,  omni  modo  oavere,  ne  ae  iello  inter- 
ponant,  et  liia  quam  illis  partihiia  aint  vel  wquiorea  vel  iniquiwes.  Et  sane  id  quod  modo  dice- 
6am  non  tantavi  ratio  docet,  sed  et  usua  inter  omnesfere  gentea  reeeptus.  Quamvis  enim  libera 
sintc  am  amicorumlwatibua  commercia,  uau  tanwnplaouit  (ut  capite  proximQ  latins  ostendam) 
ne  altemtrum,  liis  rebus  juvenms,  quibm  helium  contra  amicos  noatros  instruatur  et  foveatur. 
Non  licet  igitur  alterutri  advehere  ea,  quibv,a  in  bello  gerendo  opua  habet;  ut  sunt  tormenta, 
ai~ma,  et,  quorum  prcBciputis  in  bello  uaua,  militea.  Optimo  jure  interdictum  est,  ne  quid  eorum 
liostibus  subminiatremua  ;  quia  his  rebus  noa  ipsi  quodammodo  videremur  amicis  noatris  bellum 
facere." 

Your  lordships  observe  that  those  words  cover  the  whole  ground  of  contraband  of 
war,  cannon,  arms,  and  soldiers,  the  most  useful  of  all  things  in  war.  Ships  are  not 
mentioned ;  of  course  they  woiild.  come  under  the  same  principle ;  and  the  prohibition  of 
such  trade  by  international  law  is  stated  to  be  upon  the  ground  that  those  who  engage 
in  it  appear  themselves  in  a  manner  to  take  part  in  the  war,  and  to  make  war  upon  a 
nation  with  whom  their  state  is  at  peace.  That  is  the  ground  of  the  right  of  capture; 
and  no  doubt  it  is  equally  true  that  the  right  of  capture  is  the  only  general  sanction 
that  is  to  be  found,  and  that  municipal  law  does  not,  generally  speaking,  interfere  with 
the  carriage  of  contraband ;  and  still  more,  that  it  is  settled  among  nations,  that  no 
belligerent  has  a  right  to  require  any  other  nation  to  pass  munioip^  laws  to  interfere 
with  it.  But  it  is  equally  clear  that  the  right  of  capture  rests  upon  the  intrinsic  ille- 
gality of  the  thing  by  the  law  of  nations ;  and  that  the  principle  of  that  illegality  is 
that  it  is  a  participation  in  the  war  quodammodo.  And  among  the  things  that  are 
mentioned  by  Bynkershoek,  and  which  are  all  put  by  him  under  one  category,  you 
will  iind  that  milites  are  one.  The  foreign  enlistment  act  takes  milites  out  of  that  cate- 
gory, and  says  that  the  enlistment  of  soldiers  is  a  thing  which  shall  not  be  done.  It 
says  they  are  a  particularly  noxious  species  of  contraband,  as  to  which  the  peace  and 
welfare  of  the  realm  may  be  endangered,  if  they  are  left  simply  upon  the  general  power 
of  a  belligerent  to  deal  with  them  himself;  and  therefore,  our  law  steps  in  and  deals 
with  them.  Then  why  should  it  not  also  deal  with  ships  upon  a  similar  principle  ?  I 
think  I  am  at  liberty  to  say  that. 

But,  my  lords,  if  I  do  not  misunderstand  them,  the  authorities  to  be  found  in  the 
decisions  of  the  common  law  courts  of  this  country  have  also  recognized  that  principle, 
and  have  treated  the  contraband  trade,  which  upon  the  high  seas  would  be  illegal 
according  to  the  law  of  nations,  not  as  a  perfectly  righteous  and  absolutely  lawful  and 
in  every  sense  innocent  trade,  but  as  a  trade  contra  bonoa  mores,  which,  although  there 
be  no  positive  law  of  the  land  to  make  it  penal,  nevertheless  is  a  trade  which  the  law 
will  so  far  discourage  and  disapprove  as  to  give  it  no  aid  or  assistance.  Upon  that 
subject  I  will  mention  to  your  lordships  two  classes  of  cases,  one  which  has  been  men- 
tioned already,  the  case  of  De  Wurtz  vs.  Hendricks,  tried  before  Chief  Justice  Best, 
where  persons,  who  in  this  country  had  subscribed  to  a  loan  to  promote  some  foreign 
insurrection  or  rebellion,  were  held  to  have  entered  into  a  contract  upon  which  they 
could  not  recover ;  it  being  perfectly  clear  that  it  is  just  as  lawful  to  raise  money  and 
lend  money  as  it  is  to  sell  ammunition  of  war,  and  to  sell  ships.  And  then  the  other 
authorities  are  three — one  in  the  9th  Bamewall  and  Cresswell,  page  712,  "  Harratt  vs. 
Wise ;"  the  second  "Naylor  vs.  Taylor,"  in  the  same  book,  at  page  718,  and  the  third  in 
8th  Bingham,  "Madeiros  vs.  Hill,"  at  page  231 — in  aU  of  which  it  was  rather  taken  for 
granted,  I  am  bound  to  say,  than  decided,  because  the  verdicts  upon  the  facts  in  each 
case  were  in  favor  of  the  plaintiff,  that  if  it  were  proved  that  there  was  a  ship  sent 
out  under  insurance  for  the  purpose  of  running  a  blockade,  going  into  a  blockaded 
port,  there  was  a  legal  prohibition  against  it  by  the  law  of  nations,  and  that,  the 
assured  could  not  recover.  I  do  not  think  it  was  decided  in  those  cases ;  but  I  cannot 
help  thinking  that  enough  fell  from  judges  of  great  eminence  to  make  it  clear,  at  all 
events,  that  they  entertained  great  doubt  whether  it  was  possible  to  recover  upon 
such  a  contract.  I  will  not  go  into  that,  because  ultimately  it  would  appear  to  turn 
upon  the  nice  question  which  has  been  much  debated  among  jurists,  as  to  how  far  a 
jnere  ordinary  trade  in  contraband,  not  prohibited  in  law,  is  to  be  regarded  as  contra 
bonos  mores,  or  as  an  ordinary  branch  of  commerce.  One  thing  I  wiU  say  upon  that 
subject,  which  is  that  when  her  Majesty  has  issued  that  proclamation  which  your 
lordships  have  printed  in  the  book  before  you 

Lord  Chief  Bakon.  The  case  which  you  referred  to  in  the  8th  Bingham  says:  "It 
is  no  defense  to  an  action  on  a  charter-pariiy  for  not  sailing  on  the  voyage  toward  a 
port  agreed  on,  that  the  port  was  in  a  state  of  blockade,  if  the  defendant  knew  the  fact 
at  the  time  of  entering  into  the  charter-party."  If  that  be  a  correct  analj^sis  of  the  ease, 
(which  sometimes  these  marginal  notes  are  not,)  I  do  not  see  that  it  quite  amounts  to 
that. 
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Mr.  Attorney  General.  I  do  not  tMnk  your  lordship  will  find  that  it  is  a  very 
accurate  note. 

.  LOED  Chief  Baron.  Sometimes  it  is  not.  The  report  of  the  judgment  of  Lord  Chief 
Justice  Tindal  is  this:  "The  case  of  the  Neptunus,  which  was  cited  in  support  of  the 
first  objection,  establishes  that  it  is  illegal  to  attempt  to  enter  a  blockaded  port  in  vio- 
lation of  the  blockade,  and  that  after  notification  of  the  blockade  the  act  of  sailing  to 
a  blockaded  port  with  the  intention  of  violating  the  blockade  is  in  itself  illegal.  But 
neither  that  case,  nor  any  other  that  can  be  cited,  has  laid  it  down  that  the  mere  act 
of  sailing  to  a  port  which  is  blockaded  at  the  time" 

Mr.  Attorney  General.  That  is  the  point,  my  lord. 

Lord  Chief  Baron.  "Which  is  blockaded  at  the  time  the  voyage  is  commenced  is 
any  offense  against  the  law  of  nations,  where  there  is  no  premeditated  intention  of 
breaking  the  blockade,  if  it  shall  be  found  to  continue  in  force  when  the  ship  arrives 
off  the  port." 

Mr.  Attorney  General.  Exactly,  my  lord;  that  is  what  I  understood  to  be  the  view 
of  the  court,  and  I  believe  that  you  will  find  the  other  cases,  as  far  as  they  go,  consistent 
with  it ;  but  your  lordships  will,  I  hope,  understand  that  I  do  not  want  to  press  this 
matter,  which  is  very  much  beside  the  ultimate  question,  though  it  is  connected  with 
the  introductory  argument  with  which  I  am  now  dealing.  I  do  not  want  to  press  it, 
nor  am  I  wishing  to  obtain  from  your  lordships  any  expression  of  opinion  on  the  point. 
I  am  only  thinking  that  it  ought  to  be  borne  in  mind,  that  if  any  one  approaches  the 
construction  of  the  act  with  the  idea  that  trade  in  contraband  generally  is  a  thing  to 
he  encouraged,  and  which  the  law  looks  at  with  approbation,  that  is  certainly  not  a 
principle  for  which,  as  far  as  I  can  find,  there  is  any  authority  in  our  law,  and  I  do 
not  think  it  is  a  principle  easily  to  be  reconciled  with  the  recognition  of  international 
law,  and  the  acquiescence  of  the  neutral  power  in  the  capture  of  the  ships  of  its  subjects 
on  such  grounds.  But,  my  lords,  I  was  going  to  add  to  that  a  reference,  which  I  think 
ought  not  to  be  omitted,  to  her  Majesty's  proclamation.  Your  lordships  will  recollect 
that  her  Majesty,  in  her  proclamation,  of  which  you  have  an  abstract  in  the  book  before 
you,  at  pages  12  and  13  of  the  Appendix,  ends  by  warning  her  subjects  in  these  terms : 
After  stating  her  intention  to  be  strictly  neutral,  and  referring  to  the  foreign  enlistment 
act,  she  warns  her  subjects:  "That  if  any  one  of  them  shall  presume,  in  contempt  of 
this  our  royal  proclamation,  and  of  our  Mgh  displeasure,  to  do  any  acts  in  derogation 
of  their  duty  as  subjects  of  a  neutral  sovereign,  in  the  said  contest,  or  in  violation  or 
contravention  of  the  law  of  nations  in  that  behalf;  as  for  example,  and  more  especially ;" 
then  enlistment  is  mentioned;  "  or  by  serving  as  officers,  sailors,  or  marines  on  board 
any  ship  or  vessel  of  war  or  transport,  of  or  in  the  service  of  either  of  the  said  contend- 
ing parties,  or  by  serving  as  officers,  sailors,  or  marines  on  board  any  privateer  bearing 
letters  of  marque  of  or  from  either  of  the  said  contending  parties ;  or  by  engaging  to 
go  or  going  to  any  place  beyond  the  seas,  with  intent  to  enlist  or  engage  in  any 
such  service,  or  by  procuring  or  attempting  to  procure  within  her  Majesty's  dominions, 
at  home  or  abroad,  others  to  do  so ;  or  by  fitting  out,  arming,  or  equipping  any  ship  or 
vessel  to  be  employed  as  a  ship  of  war,  or  privateer,  or  transport,  by  either  of  the  said 
contending  parties ;  or  by  breaking  or  endeavoring  to  break  any  blockade  lawfully  and 
actually  established  by  or  on  behalf  of  either  of  the  said  contending  parties ;  or  by 
carrying  officers,  soldiers,  dispatches,  arms,  military  stores  or  materials,  or  any  article 
or  articles  considered  and  deemed  to  be  contraband  of  war,  according  to  the  law  or 
modem  usage  of  nations,  for  the  use  or  service  of  either  of  the  said  contending  parties ; 
all  persons  so  offending  will  incur  and  be  liable  to  the  several  penalties  and  penal  con- 
sequences by  the  said  statute  or  by  the  law  of  nations  in  that  behalf  imposed  or 
denounced."  No  doubt,  as  to  the  law  of  nations,  that  applies  to  the  contraband  and 
blockade.  As  to  the  statute,  that  applies  to  the  enlistment  and  to  the  equipment;  but 
her  Majesty,  declaring  her  neutrality,  and  warning  all  her  subjects  under  those  penal- 
ties to  abstain  from  those  unneutral  acts,  it  would  be  a  very  strong  proposition  to  say 
that  'the  legislature  of  a  country,  when  legislating  on  a  subject  connected  with  this 
matter,  can  be  supposed  to  have  regarded  with  any  a  priori  favor  the  idea  of  contraband 
trade,  or  to  have  had  any  scruple  whatever  in  cutting  that  down  and  restraining  it  by 
penalties  in  any  matter  as  to  which  any  such  course  was  considered  or  might  be  deemed 
expedient  with  regard  to  the  peace  and  welfare  of  the  Idngdom.  I  wish  your  lordships 
to  allow  me  to  bring  under  your  notice  a  matter  that  ought  not— I  do  not  know  what 
its  ultimate  bearing  in  your  lordships'  minds  may  be — ^but  it  ought  not  to  be  forgotten  ' 
in  the  consideration  of  this  question,  that  when  people  bring  forward  arguments  as  to 
its  being  right  to  leave  the  trade  in  ships  as  free  as  the  trade  in  gunpowder  and  other 
things  of  that  description,  that  it  is  a  remarkable  fact  that  this  is  the  present  state  of 
the  law  independently  of  the  foreign  enlistment  act,  namely,  that  her  Majesty  has  the 
power  whenever  she  pleases  to  prohibit  every  other  species  of  contraband  trade. 

Lord  Chief  Baron.  No  doubt. 

Mr.  Attorney  General.  Yes;  but  she  has  no  power  by  the  statute  that  gives  her 
that  authority  so  to  deal  with  a  ship,  so  that  ships  are  left  to  be  dealt  with  solely 
under  the  foreign  enlistment  act. 
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Lord  CnrEF  Baron.  What  is  the  statute  ? 

Mr.  Attorney  General.  The  present  statute  on  the  subject  is  the  16th  and  17th 
Victoria,  chapter  107,  and  section  150.  It  is  the  customs  consolidation  act.  This  is 
the  clause.  It  is  the  result  of  the  consolidation,  and  in  part  extension,  of  two  earlier 
statutes,  which  I  wiU  mention  to  your  lordships  afterward:  "The  following  goods 
may,  by  proclamation  or  order  in  council,  be  prohibited  either  to  be  exported  or  carried 
coastwise:  Arms,  ammunition,  and  gunpowder,  military  and  naTal  stores,  and  any 
articles  which  her  Majesty  shall  judge  capable  of  being  converted  into,  or  made  useful 
in  increasing  the  quantity  of,  military  or  naval  stores,  provisions,  or  any  sort  of  victual 
which  may  be  used  as  food  by  man;  and  if  any  goods  so  prohibited  shall  be  exported 
from  the  United  Kingdom,  or  carried  coastwise,  or  be  waterborne  to  be  so  exported  or 
carried,  they  shall  be  forfeited."  That,  I  may  mention,  is  the  consolidation  and  amend- 
ment of  some  earlier  statutes,  to  which  I  will  give  your  lordships  the  references  with- 
out reading  them. 

Lord  Chief  Baron.  I  suppose  they  are  in  the  margin  otthat  act  of  Parliament. 

Mr.  Attorney  General.  Are  they,  my  lord?  They  are  not  in  the  margin  of  the 
copy  I  have. 

Lord  Chief  Baron.  You  may  find  it  in  the  quarto  edition. 

Mr.  Attorney  General.  I  dare  say  you  are  right,  my  lord.  So  that  your  lordships 
see,  if  at  any  time  it  should  appear  to  her  Majesty  that  considerations  connected  with 
the  peace  and  welfare  of  the  kingdom  may  make  it  expedient  to  prohibit  the  export 
trade  in  gunpowder,  arms,  or  any  other  species  of  munitions  of  war,  her  Majesty  has 
the  power  of  doing  it  by  order  in  couucU,  which  gives  her  over  that  branch  of  the  sub- 
ject a  complete  and  absolute  control;  but  the  statutes  which  give  her  that  control  do 
not  extend  to  ships,  and  if  ships  are  not  dealt  with  by  the  foreign  enlistment  act,  so 
far  as  they  are  not  dealt  with  by  it  they  are  not  dealt  with  at  all.  Accordingly,  your 
lordships  were  reminded  by  one  of  my  learned  friends  of  the  opinion  of  the  judges  in 
Fortescue's  Reports,  given,  I  believe,  in  the  year  1721,  that  her  Majesty  had  no  power 
to  interfere  with  aiiy  amount  of  supply  of  ships  to  the  Czar,  who  was  then  engaged  in 
war  with  Sweden.  It  is  a  consideration  certainly  not  unimportant  that  there  is,  per- 
•  haps,  very  good  reason  why  the  legislature,  having  given  her  Majesty  power  amply 
sufficient  as  to  all  other  contraband  of  war,  should  have  dealt  specially  with  ships. 
But  if  the  statute,  as  regards  ships,  is  ineffective,  this  most  important  and  most  noxious  of 
all  contraband  of  war  is  left  in  an  exceptional  position,  and  it  is  out  of  the  power  even 
of  the  sovereign  to  prevent  its  being  dealt  with  in  a  manner  which  might  be  preju- 
dicial to  the  peace  and  welfare  of  the  nation.  And  I  could  not  help  being  struck  with 
a  remark  which  Sir  Hugh  Cairns  made,  when  he  was  adverting  to  the  frequently  re- 
peated expression,  which  I  shall  also  often  repeat  again,  about  our  ports  being  made 
arsenals  for  foreign  belligerent  powers ;  an  expression  which,  I  believe,  is  accurate  as 
to  that  which  might  take  place  if  to  their  full  length  all  the  arguments  which  your 
lordships  have  heard,  and  especially  those  from  my  learned  friend  Mr.  Mellish,  could 
prevail.  He  says  there  is  no  limit  to  what  may  take  place  with  regard  to  cannon,  with 
regard  to  rifles,  with  regard  to  every  other  species  of  contraband  or  munitions  of  war ; 
that  the  confederate  government  may  at  this  moment  establish  a  Woolwich  of  their 
own — an  arsenal— for  the  manufacture  of  all  these  things  here.  I  take  the  liberty  of 
saying  that  if  I  do  not  entirely  misunderstand  the  principles  of  international  law  as 
applied  between  government  and  government,  our  government  would  have  a  right  to 
say :  You  shall  make  no  such  use  of  our  territory ;  we  wiU  not  permit  a  foreign  govern- 
ment for  a  moment  to  establish  dock-yards  and  arsenals  and  establishments  of  that 
kind  in  this  kingdom;  and  the  principle  on  which  Washington  acted  would  be  dis- 
tinctly applicable  to  such  a  case ;  but  if  there  was  a  doubt  as  to  our  government  being 
able  to  deal  with  any  foreign  government  on  that  subject,  here  we  have,  in  the  customs 
consolidation  act,  a  statutory  power  entirely  sufficient  to  deal  with  it;  and  none  of 
those  things  could,  under  any  such  circumstance^,  pass  out  of  the  kingdom  if  it  were 
held  that  the  existence  of  such  a  state  of  things  tended  to  endanger,  as  it  most  assur- 
edly and  necessarily  would,  the  peace  and  welfare  of  the  kingdom. 

And  now  I  wish  to  advert  a  little  to  what  my  learned  friends  have  said  on  the'  sub- 
ject of  ships ;  at  least,  I  do  not  know  that  they  have  said  it,  but  I  think  I  see  some  trace  of 
it  in  what  fell  from  his  lordship  at  the  trial,  as  if  ships  were  not  on  any  intelligible 
grounds  to  be  distinguished  from  other  contraband  of  war.  Now  let  me  read  to  your 
lordships  a  short  passage  from  one  of  Lord  Stowell's  judgments  on  that  subject,  in 
which,  I  think,  we  may  see  the  elements  and  the  means  of  drawing  a  distinction;  at 
all  events,  we  may  see  very  strong  grounds  for  believing  that  the  legislature  never 
meant  to  show  peculiar  favor  to  that  particular  kind  of  contraband,  and  to  leave  the 
trade  in  it  less  checked  and  less  liable  to  be  controlled  than  the  trade  in  any  other  kind 
of  contraband  may  be,  whenever  it  becomes  dangerous  to  the  peace  and  welfare  of  the 
kingdom.  I  refer  to  what  was  said  by  Lord  Stowell  in  the  case  of  the  "Richmond," 
reported  at  page  324  of  the  5th  volume  of  Sir  Christopher  Robinson's  Reports.  The 
passage  I  refer  to  is  at  page  331,  but  it  is  not  unworthy  to  notice  in-  passing  that  the 
ship  as  to  which  the  question  arose  was  a  ship  which  was  in  substance,  as  his  lordship 
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concluded,  meant  to  be  sold,  after  performing  a  certain  voyage,  to  the  enemy.  The 
ship  is  described  at  page  325  thus :  as  a  vessel  well  adapted — she  -vras  a  merchant  vessel 
at  the  time — well  adapted  for  a  ship  of  war,  and  for  the  service  of  privateering.  I 
think  in  another  place  it  was  mentioned  as  "  easily  convertible."  At  the  bottom  of 
page  329  Lord  Stowell  says :  "It  appears  that  the  vessel  was  originally  built  as  a  ship 
of  war,  and  was  easily  convertible  to  warlike  purposes,  and  it  is  established  in  evidence 
that  the  master  conversed  with  several  persons  on  this  subject,  and  disclosed  an  inten- 
tion of  selling  her  at  the  Isle  of  France."  Now,  how  does  his  lordship  describe  that 
particular  kind  of  contraband  ?  He  says,  at  page  331 :  "  Here  was  an  avowed  intention 
of  going  to  sell  a  ship  to  a  belligerent,  which  in  time  of  war  is  at  least  a  very  suspicious 
act ;  and  to  do  a  great  deal  more,  to  sell  a  ship  which  the  neutral  owner  knew  to  bo 
peculiarly  adapted  for  purposes  of  war,  and  with  a  declared  expectation  that  it  would 
be  hostilely  employed  against  this  country.  It  cannot  surely,  under  any  point  of  view, 
but  be  considered  as  a  very  hostile  act."  "As  a  very  hostile  act,"  your  lordships  observe, 
"  to  be  carrying  a  supply  of  a  most  powerful  instrument  oi  mischief,  of  contraband 
ready  made  up,  to  the  enemy  for  hostile  use,  and  intended  for  that  use  by  the  seller, 
and  with  an  avowed  knowledge  that  it  would  be  so  applied."  Then  he  speaks  after- 
ward of  "the  maglignant  nature"  of  such  a  purpose.  I  agree  that  he  was  dealing 
there  with  a  case  which  clearly  fell  under  the  ordinary  scope  of  international  law ;  but 
the  description  which  he  gives  of  the  nature  of  that  particular  kind  of  contraband  I 
think  in  itself  indicates  very  intelligible  reasons  why  it  should  be  thought  right  by  a 
country  desirous  of  preserving  it»neutrality  to  deal  exceptionally  with  that  species  of 
contraband.  There  is  another  passage,  in  another  of  his  lordship's  judgments,  which 
I  will  also  trouble  your  lordships  by  referring  to,  in  connection  with  that  observation 
about  arsenals  which  my  learned  friend  made.  It  applies  only"by  analogy ;  it  is  the 
case  of  the  Fladoyen,  which  your  lordships  will  find  at  page  144,  in  the  first  volume  of 
Christopher  Robinson.  The  point  turned  upon  this :  on  the  condemnation  in  a  neutral 
port  of  a  prize;  which  was  treated  as  null  and  void,  on  the  ground  that  a  prize  court 
could  not,  except  under  very  special  stipulations  previously  made  between  nation  and 
nation,  consistently  with  the  law  of  nations  be  established  in  such  a  place.  And  the 
observations  I  refer  to,  although  the  station  for  a  prize  court  applies  only  by  analogy,  .i 
are  yet  observations  of  which  your  lordships  wiU  immediately  see  the  application  to 
every  other  similar  case,  where  a  station  substantially  useful  for  warlike  purposes  is 
acquired  and  obtained  by  a  belligerent  power  within  a  neutral  country.  At  page  144, 
Lord  Stowell  says  this:  "Mark  the  consequences  which  must  follow  from  such  a  pre- 
tended concession ; "  (that  is,  a  concession  by  the  neutral  power  to  such  a  belligerent  of 
the  right  to  hold  a  prize  court  within  its  limits;)  "observe  in  the  present  case  how  it 
would  afifect  the  neutral  character  of  the  ports  in  the  North.  If  France  can  station  a 
judge  of  the  admiralty  at  Bergen,  and  can  station  there  its  cruisers  to  carry  in  prizes 
for  that  judge  to  condemn,  who  can  deny  that,  to  every  purpose  of  hostile  mischief 
against  the  commerce  of  England,  Bergen  will  differ  from  Dunkirk  in  no  other  respect 
than  this,  that  it  is  a  port  of  the  enemy  to  a  much  greater  extent  of  practical  mischief? 
To  make  the  ports  of  Norway  the  seats  of  the  French  tribunals  of  war,  is  to  make  the 
adjacent  sea  the  theater  of  French  hostilities.  It  gives  one  belligerent  the  unfair  ad- 
vantage of  a  new  station  of  war,  which  does  not  properly  belong  to  him;  and  it  gives 
to  the  other  the  unfair  disadvantage  of  an  active  enemy  in  a  quarter  where  no  enemy 
would  naturally  be  found."  Now  let  us  for  one  moment  pause,  and  consider  the  nature 
of  this  thing.  This  ship  of  war,  my  lords — it  really  might  with  propriety  be  said  to 
be  almost  more  like  war  itself — a  moving,  a  living,  and  an  active  war  in  itself,  than  a 
mere  instrument  of  war.  It  is  not  a  mere  poetical  figure,  a  mere  poetical  trope,  in 
which  it  was  said  of  a  ship — 

"  She  walks  the  waters  like  a  thing  of  life.'' 

It  is  practically  true,  and  true  more  especially  of  a  ship  of  war,  for  she  carries  war 
where  there  was  no  war  going  on  before.  Supposing  the  high  seas  to  be  free  from  pri- 
vateers and  cruisers,  and  supposing  the  ports  of  one  belligerent  country  to  be  blockaded, 
then,  if  things  are  left  without  interference  to  their  natural  condition,  according  to  the 
existing  balance  of  power  between  those  belligerents,  there  is  peace  on  the  high  seas; 
that  v?hich  is  spoken  of  in  the  preamble  of  this  act.  The  ships  and  merchandise  of  the 
belligerent  power  which  has  the  superiority  at  sea  pass  backward  and  forward  over 
the  high  seas  without  any  hostile  acts  being  exercised  against  them.  But  the  moment 
you  launch  upon  the  high  seas,  from  a  neutral  port,  ships  which  are  either  at  that 
moment,  or  as  soon  after  as  it  can  be  managed,  put  by  means  organized  from  the  neu- 
tral country  also  into  a  condition  to  commit  hostilities,  you  introduce  and  superadd, 
by  operations  of  which  the  neutral  country  is  the  base,  a  maritime  war  where  there 
was  none  before,  and  which  never  could  have  taken  place  except  by  those  operations 
so  carried  on  in  the  neutral  country.  Well,  is  there  no  difference  between  the  case  of 
furnishing  ships  of  war  and  the  case  of  ordinary  contraband  which  is  sent  across  the 
sea,  vchich  acquirjes  no  noxious  power  at  all  until  it  is  delivered  in  the  enemy's  country, 
which,  on  the  high  seas,  is  not  war,  but  mere  commerce,  and  which  can  only  be  identi- 
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fled  with  war  when  it  has  been  transported  into  the  hostile  country,  and  has  gone 
through  all  the  risks  which  it  may  meet  on  the  road  ?  Let  me  for  a  moment  apply  to 
the  same  subject  the  test  one  has  seen  frequently  suggested  as  to  whether  an  adventure 
is  a  commercial  or  a  warlike  one — that  an  act  of  this  description  is  directed  against 
warlike  and  not  against  mercantile  adventurers.  Well,  a  man  who  carries  contraband 
across  the  seas,  hoping  to  run  a  blockade  or  to  deliver  that  contraband  into  the  bellige- 
rent country,  being  a  neutral,  is  obviously  engaged  in  merely  a  commercial  adventure. 
It  does  not  become  a  matter  of  warlike  operation.  It  does  not  become  a  warlike 
operation  until,  as  expressed  in  a  speech  of  Mr.  Canning's,  "the  elements  of  armament 
are  combined"  in  the  country  at  which  the  contraband  is  intended  to  arrive.  But  this 
ship  is  quite  a  different  thing.  The  elements  of  armament  are  combined  in  her,  either 
when  she  is  on  the  high  seas  or  in  the  neutral  country,  as  the  case  may  be,  and  she  is 
herself,  when  she  takes  the  waters,  to  a  very  great  extent  contraband,  ready-made  up, 
as  Lord  StoweU  expressed  it.  But  there  is  another  thing  which  makes  the  one  adven- 
ture commercial.  The  person  who  is  concerned,  the  neutral  carrier,  is  trading  with 
his  own  goods,  for  his  own  profit,  and,  till  he  delivers  them  in  the  market  to  which 
they  are  about  being  taken,  there  is  no  person  concerned  in  that  transaction  except  a 
person  whose  purpose  can  be  commercial  only.  But  if  the  foreign  government,  by  its 
agents,  orders  ships  of  war  to  be  constructed  in  a  neutral  country,  and  turns  private 
dock-yards  of  neutral  merchants  in  a  neutral  country  into  its  own  dock-yards,  it  is  clear 
that  its  adventure  is  warlike  from  the  first.  That  government  is  the  principal  in  the 
transaction.  It  causes  these  ships  to  be  made  and  e^iuipped,  and  for  it  they  are  built 
and  equipped,  and  it  has  no  purpose  or  object  whatever  in  view  of  a  commercial  kind. 
It  is  purely  and  simply  a  warlike  operation  on  the  part  of  that  government,  namely,  to 
acquire  and  to  launch  from  that  point  of  departure  ships  to  be  used  as  instruments  of 
war.  Now,  let  me  pursue  the  observations  suggested  by  these  distinctions  a  little  fur- 
ther. If  this  may  be  done  in  a  single  case,  of  course  it  may  be  done  on  any  scale ;  there 
is  no  limit  to  it.  Whole  fleets,  if  there  be  money  or  credit  to  pay  for  them,  may  be 
provided  by  neutral  subjects;  and  when,  as  I  have  said  before,  it  is  according  to 
experience  probable  that  the  sympathies  of  the  neutral  country,  or  of  the  people  of  the 
neutral  country,  wUl  preponderate  to  the  one  side  or  the  other,  or  that  the  wants  of  one 
of  the  belligerents  respecting  shipping  will  be  different  from  those  of  the  other,  the 
practical  consequence  is  almost  inevitable,  that  if  that  kind  of  thing  went  on  on  a  large 
scale,  yon  wonld  have  one  party  served  by  means  of  it,  and  the  other  party  suffering 
by  means  of  it ;  and  who,  that  had  the  power  to  resent  and  prevent  by  force  such  a 
state  of  things,  would  for  a  moment  endure  it  ?  Now  I  come  to  a  further  illustration, 
and  here  I  am  glad  to  find  myself  approaching  ground  which  his  lordship  adverted  to 
by  way  of  illustration  in  his  judgment,  which  I  have  already  mentioned.  My  friend. 
Sir  Hugh  Cairns,  made  it  part  of  his  proposition  that  in  order  to  give  no  just  ground  of 
offense  to  the  other  belligerent  there  must  be  what  he  described  as  a  chance  of  capture ; 
that  is  to  say,  that  the  ship  constructed  and  equipped  in  the  neutral  port  must  not 
pass  the  boundary  line  where  the  territory  of  a  neutral  state  ceases  in  a  condition 
immediately  to  defend  herself  against  capture  and  to  exercise  acts  of  hostility.  I  have 
alrea-dy  observed,  my  lords,  and  it  will  be  in  your  recollection,  that  I  find,  independently 
of  his  argument,  no  warrant  for  such  a  distinction.  And  I  illustrated  that  by  the 
case  of  the  sale  in  the  neutral  country  of  a  ship  fully  equipped.  But  put  that  aside 
for  a  moment.  That  is  what  my  learned  friend  said.  I  want  to  see  how  that  works. 
He  added,  or  one  of  your  lordships  did,  that  where  the  territorial  right  of  the  neutral 
ceases,  there  the  belligerent  right  of  the  belligerent  power  begins.  Consequently, 
that  in  order  to  exercise  this  ri^t  of  capture,  the  cruisers  and  the  ships  of  war  of  the 
belligerent  power  who  might  suffer  by  the  exit  of  these  vessels  might  be  advanced  to 
the  neutral  line  and  limit — to  the  very  boundary — there  lie  in  wait  and  watch,  and  it 
was  their  business  to  do  so ;  that  was  the  chance  they  had  a  right  to  have — ^to  watch 
for  the  coming  out  of  these  ships  from  the  neutral  ports,  and  take  them  as  soon  as  they 
did  so.  One  of  your  lordships  added,  as  a  further  illustration  of  a  thing  that  might 
possibly  happen  on  the  same  hypothesis,  that  the  belligerent  cruiser  might  not  even 
think  it  necessary  to  wait  outside.  It  might  be  in  port  at  the  same  time,  and  a  com- 
pany of  two  or  three  might  go  out  together,  one  ship  of  the  federals,  or  of  the  confede- 
rates, and  this  ship  which  was  being  built  for  the  other  of  them,  and  they  might  flght 
out  their  battle  the  moment  they  crossed  the  line.  Now,  I  ask  your  lordships,  whether, 
if  we  were  to  contemplate  that  state  of  things,  that  would  not  be  a  state  of  things 
which,  within  the  meaning  of  this  statute,  according  to  the  narrowest  view,  would  be 
prejudicial,  and  would  tend  to  endanger  the  peace  and  welfare  of  this  kingdom  ?  I 
should  like  to  know  what  we  should  hear,  if  there  were  what  would  be  called  a  block- 
ade of  the  port  of  Liverpool  by  federal  cruisers  ?  Are  we  going  to  put  an  interpretation 
on  this  statute  which  would  invite  the  belligerent  to  establish  a  species  of  blockade  at 
the  months  of  our  ports  to  be  exercised  on  such  vessels  coming  out  as  they  shall  imag- 
ine, if  not  intercepted,  would  develop  into  ships  of  war?  Well,  I  can  only  say  that  I 
cannot  imagine  anything  more  calculated  to  endanger  the  peace  and  welfare  of  the 
kingdom,  or  to  lead  to  troubles  and  difficulties  between  the  belligerent  power  and  the 
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neutral,  than  if  that  state  of  things  -were  allowed  to  exist.  I  cannot  imagine  any  state 
of  things  which  it  would  he  more  the  object  of  the  legislature  to  prevent,  than  to  make 
it  necessary  for  the  belligerent  power,  in  order  to  protect  itself  from  having  the  ports 
of  a  neutral  turned  into  arsenals  against  her,  to  send  a  quantity  of  ships  of  war  to 
hover  upon  the  coast,  upon  the  boundary  line  of  the  neutral  power,  to  snap  up  the 
ships  the  moment  that  they  came  over  that  line.  According  to  the  argument  of  my 
friend,  they  would  be  entitled  only  to  require  that  the  ship  should  not  be  completely- 
armed  until  it  was  across  that  boundary.  Now  your  lordship  knows,  that  although  it 
is  pretty  weU  settled,  I  believe  that  three  miles  is  the  boundary  and  not  the  variable 
distance  to  which  ordnance  may  from  time  to  time  travel — practically  it  is  settled  at 
three  miles — yet  it  is  impossible  to  contemplate  such  a  state  of  things  for  a  single  mo- 
ment without  seeing  this,  that  of  course  it  would  be  the  object  of  the  ship  built  for  the 
purposes  of  war  to  get  her  armament  at  the  earliest  possible  moment,  and  it  would  be 
her  object,  therefore,  not  to  go  beyond  the  boundary  line  more  than  she  was  compelled 
to  do.  Therefore  there  would  be  a  constant  liability  to  questions,  in  the  first  place,  of 
causeless  captures ;  because,  of  course,  the  capture  would  often  take  place  before  the 
armament  was  completed.  Then  it  would  be  said  that  the  ship  was  not  meant  for  war- 
like purposes  at  all;  and  there  would  be  a  constant  irritating  series  of  discussions 
between  the  belligerent  government  and  ours,  as  to  whether  it  was  not  a  capture  of  an 
innocent  merchantman,  not  proved  to  be  guilty  of  anything  wrong,  having  no  arma- 
ment on  board,  and  not  proved  to  be  meant  for  warlike  purposes.  Secondly,  the 
question  would  arise  in  other  cases,  whether  or  not  the  attack,  or  the  prosecution  of  it, 
had  taken  place  on  the  one  side  or  the  other  side  of  the  boundary  line.  I  cannot 
imagine  any  state  of  things  more  utterly  prejudicial  to  the  peace  and  welfare  of  the 
kingdom,  or  more  likely  to  embroil  our  government,  if  our  laws  were  so  absurd,  in 
quarrels  with  other  nations.  There  is  another  argument.  I  am  now  passing  from  the 
distinctive  character  of  a  ship ;  and  I  am  dealing  with  the  question  whether  this  dis- 
tinction is  admissible  that  it  is  enough  if  she  receives  her  complete  armament  on  the 
other  side  of  the  boundary  line.  I  say  that  if  the  doctrine  were  laid  down  that  the 
completion  of  the  armament,  or  getting  her  into  a  condition  to  commit  hostilities,  being 
finished  beyond  the  boundary  line,  would  take  her  out  of  an  act  passed  for  the  purposes 
for  which  this  act  was  passed,  it  would  practically  render  the  infringement  of  that  act 
an  easy  thing,  and  the  act  itself,  and  the  prevention  of  the  mischief  it  was  intended  to 
prevent,  as  nearly  as  possible  idle  and  nugatory;  because,  in  the  first  place,  the  argu- 
ment would  assume  that  the  whole  thing  must  be  done,  or  you  must  have  it  proved 
that  it  was  meant  to  be  done,  within  British  limits,  before  you  Can  act.  But  if  the 
statute  aims  at  prevention,  can  it  be  imagined  that  you  ,are  to  wait  till  the  thing  is 
done?  It  is  clear  you  cannot;  but  according  to  my  Mend's  argument,  you  would  be 
obliged  to  show  positively  that  it  was  meant  to  be  done  within  three  miles  of  the  coast 
of  Great  Britain.  Why,  of  course,  in  the  preparation  of  these  things,  it  would  always 
take  this  shape — the  external  evidence  would  be  withheld,  and  it  would  be  alleged 
nan  constat  that  it  was  all  going  to  be  done  within  that  limit.  And  yet  everybody  can 
see,  and  must  know,  especially  when  you  are  dealing  in  such  a  case  as  this,  with  a 
blockaded  country,  that  all  the  equipments,  and  all  the  manning,  and  everything, 
would  really  come  from  the  neutral  state.  It  would  be  done  wherever  it  might  be 
convenient,  but  always  under  the  pretense  that  it  was  intended  to  be  done  elsewhere. 
It  would  be  done  here  when  more  convenient,  and  when  there  was  no  vigilance 
to  intercept  it,  and  if  not,  it  would  be  done  just  over  the  border,  wherever  the  act 
could  best  be  evaded  and  got  rid  of.  Now,  in  dealing  with  this  statute,  it  is  our 
duty  to  bring  our  case  within  the  terms  of  the  statute,  and  when  I  come  to  reason 
upon  the  terms  of  the  statute,  I  hope  to  satisfy  your  lordship  that  it  is  within  the 
language  of  the  statute  as  it  stands;  and  that  it  is  my  friend  who  is  trying  to  put 
glosses  upon,  and  to  get  out  of  the  words  of  the  statute,  under  the  influence  of  these  ct 
priori  notions,  that  the  statute  ought  not  to  prohibit,  and  that  it  is  unreasonable  to 
hold  that  it  does  prohibit  those  things  which,  by  express  words,  I  say  are  prohibited, 
and  which  are  plainly  within  the  mischief  contemplated  by  the  statute.  But  I  want 
your  lordships,  before  I  go  to  the  next  stage  of  my  argument,  just  to  follow  me  while  I 
work  out  this  point.  My  friend  has  supposed  that  foreign  governments  have  even  a 
right  to  demand  by  international  law  that  we  shall  not  allow  the  things  which  he 
considers  to  be  prohibited  by  this  act  of  Parliament.  Well,  I  do  not  admit  that  right ; 
but  that,  practically  speaking,  it  was  considered  by  those  who  passed  the  act  that  if 
those  things  were  allowed  to  take  place  they  would  tend  to  endanger  the  peace  arid 
welfare  of  the  kingdom,  is  clear,  because  the  act  says  so.  Then  you  may  take  it  either 
■way ;  you  may  tate  it  with  my  friend,  and  according  to  his  view,  that  there  was  an 
international  duty  to  prohibit  these  things;  or  take  it  as  I  prefer  putting  it,  that 
whether  there  was  that  duty  or  not,  the  provocation  to  foreign  powers,  and  the  danger 
of  its  leading  to  resentment,  would  be  the  same  and  equally  prejudicial  to  our  peace. 
I  want  to  know  how,  in  reasoning  with  foreign  powers  on  one  or  other  of  those  alter- 
natives, they  could  be  expected  for  an  instant  to  listen  to  those  miserable  distinctions 
which  your  lordships  have  heard  during  the  whole  of  this  argument.    This  is  an 
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important  consideration,  and  it  is  not  wresting  the  meaning  of  tte  words  at  all ;  but 
the  import  of  the  words  is  to  prevent  mischief,  and  this  shows  plainly  that  the  mischief 
extends  in  every  point  of  view  to  those  things  which  my  friend  wants  to  take  out  of 
it.  What  ?  Do  you  think  that  a  foreign  government,  whether  founding  their  com- 
plaint or  not  founding  it  on  international  law,  but  having  a  cause  of  complaint  that 
our  ports  are  being  made  arsenals  for  its  enemies ;  do  you  think  that  such  a  govern- 
ment would  enter  into  the  question  whether  the  thing  was  principally  done  within 
the  three  miles  and  iinished  outside  of  the  three  miles  from  our  coast,  the  whole  being 
organized  here,  the  building  taking  place  here,  the  equipment  taking  place  here,  the 
armament  provided  here,  all  under  one  plan  and  scheme,  and  sent  froni  hence,  and  the 
manning  too  ?  Would  a  foreign  government,  if  it  had  a  right  to  complain,  admit  for 
one  moment  sueh  pettifogging  distinctions  as  those  ?  I  think  your  lordships  can  judge 
pretty  well  of  that.  They  would  tell  you,  "  We  are  not  bound  by  your  municipal  laws. 
It  is  your  business  to  have  such  laws  as  will  prevent  our  having  just  grounds  of  com- 
plaint against  yon."  Our  learned  judges  might  say,  "  that  is  no  reason  why  we  should 
wrest  the  construction  of  our  municipal  laws."  But  my  friend  wants  you  to  wrest  the 
construction  against  the  policy  of  the  statute,  to  the  augmentation  of  the  mischief, 
and  ta  the  prevention  of  the  remedy ;  and  that  when  it  is  perfectly  plain  that  the  mis- 
chief must  extend  to  the  cases  they  want  to  take  out  of  it.  Now,  I  want  to  illustrate 
that,  and  I  will  take  my  first  illustration  from  my  friend's  own  argument.  For  another 
purpose  he  referred  to  the  well-known  rule  of  international  law  laid  down  in  the  case 
of  the  Twee  Gebroeders,  which  I  have  mentioned  already  from  the  3d  Robinson, 
that  if  a  peraon  commences  the  operation,  if  the  ship  lies  in  wait  for  another  within  the 
neutral  territory,  and  goes  out  of  the  neutral  territory  upon  the  high  seas,  far  beyond 
the  three  miles,  and  there,  pursuing  the  operation  commenced  within  it,  captures  or 
attacks  a  belligerent  ship,  although  the  capture,-  and  although  the  attack,  and  although 
the  whole  engagement  took  place  where  we  have  no  territorial  rights,  and  beyond  our 
limits,  yet,  inasmuch  as  it  is  part  of  one  transaction,  and  is  to  be  referred  to  the  com- 
mencement, it  is  to  be  all  treated  as  if  it  were  within  the  territory,  and  it  is  as  much  a 
violation  of  our  neutral  rights  as  if  every  part  of  it  had  taken  place  within  our  terri- 
tory. I  think  the  application  of  that  principle  is  not  difficult  to  such  a  case  as  one  of 
these  schemes  for  combination  of  the  different  elements  of  armament,  all  from  this 
country,  all  by  the  instrumentality  of  our  people,  all  part  of  one  design  and  one  opera- 
tion. I  will  trouble  your  lordships  with  one  or  two  other  Ulustrations.  Your  lordships 
•wiU  judge  how  far  the  application  of  these  cases  to  the  mere  construction  of  the  stat- 
ute is  possible ;  that  is  quite  a  different  question.  I  am  now  dealing  with  the  mischief 
which  the  statute  was  meant  to  prevent,  and  therefore  I  refer  to  the  oases  I  am  men- 
tioning with  that  view.  The  next  case  to  which  I  wish  to  call  your  lordships'  atten- 
tion is  that  of  the  William,  which  your  lordships  will  find  at  page  395  in  the  fifth 
volume  of  Christopher  Robinson's  Reports.  That  was  a  case  which  raised  this  kind  of 
question:  "  What  was  the  real  destination  of  a  ship  which  had  an  intermediate  neutral 
destination,  but,  as  the  captor  said,  simulated  in  order  to  disguise  an  ulterior,  final,  and 
true  destination  to  a  blockaded  port?"  Now,  there  are  observations,  in  the  judgment 
of  Sir  William  Scott,  in  that  case  which  seem  to  me  to  be  very  applicable  in  principle 
to  every  ease  of  the  kind,  whatever  be  the  object,  that  it  was  meant  to  disguise  or 
evade.  He  said  this,  (the  passage  I  refer  to  is  at  page  395 :)  "  Neither  will  it  be  con- 
tended that  the  point  from  which  the  commencemeirt  of  a  voyage  is  to  be  reckoned 
changes  as  often  as  the  ship  stops  in  the  course  of  it;  nor  will  it  the  more  change 
because  a  party  may  choose  arbitrarily  by  the  ship's  papers  or  otherwise  to  give  the 
name  of  a  distinct  voyage  to  each  stage  of  a  ship's  progress.  The  act  of  shifting  the 
cargo  from  the  ship  to  the  shore,  and  from  the  shore  back  again  into  the  ship,  does  not 
necessarily  amount  to  the  termination  of  one  voyage  and  the  commencement  of  another. 
It  may  be  wholly  unconnected  with  any  purpose  of  importation  into  the  place  where 
it  is  done.  Supposing  the  landing  to  be  merely  for  the  purpose  of  airing  or  drying  the 
goods,  or  of  repairing  the  ship,  would  any  man  think  of  describing  the  voyage  as 
beginning  at  the  place  where  it  happened  to  become  necessary  to  go  through  such  a 
process?  Again,  let  it  be  supposed  that  the  party  has  a  motive  for  desiring  to  make 
the  voyage  appear  to  begin  at  some  other  place  than  that  of  the  original  lading,  and 
that  he  therefore  lands  the  cargo  purely  and  solely  for  the  purpose  of  enabling  himself 
to  affirm  that  it  was  at  such  other  place  that  the  goods  were  taken  on  board ;  would 
this  contrivance  at  all  alter  the  truth  of  the  fact?  Would  not  the  real  voyage  still  be 
from  the  place  of  the  original  shipment,  notwithstanding  the  attempt  to  give  it  the 
appearance  of  having  begun  from  a  different  place?  The  truth  may  not  always  be 
discernible;  but  when  it  is  discovered,  it  is  according  to  the  truth,  and  not  according 
to  the  fiction,  that  we  are  to  give  to  the  transaction  its  character  and  denomination. 
If  the  voyage  from  the  place  of  lading  be  not  really  ended,  it  matters  not  by  what  act 
the  party  may  have  evinced  his  desire  of  making  it  appear  to  have  been  ended.  That 
those  acts  have  been  attended  with  trouble  and  expense  cannot  alter  their  quality  or 
their  effect.  The  trouble  and  expense  may  weigh  as  circumstances  of  evidence  to  show 
the  purpose  for  whioh  the  acts  were  done;  but  if  the  evasive  purpose  be  admitted  or 
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proved,  Tve  can  never  be  bound  to  accept,  as  a  substitute  for  the  observance  of  the  law, 
the  means,  however  oporose,  which  have  been  employed  to  cover  a  breach  of  it." 
Again,  I  observe  that  I  am  applying  this  as  between  government  and  government.  I 
am  not  applying  it  to  the  questiou  of  the  construotipn  of  the  statute.  I  am  dealing 
with  the  mischief.  The  next  case  I  will  trouble  your' lordships  by  referring  you  to  is 
the  case  of  the  Washington.  The  Washington  is  a  very  remarkable  case.  Its  history 
is  this.  You  will  find  the  case,  as  it  came  before  the  privy  council,  shortly  noticed  in 
the  second  volume  of  Acton's  Reports,  in  a  note  at  page  30.'  It  is  the  case  of  the  Wash- 
ington, Adams ;  for  there  are  several  Washingtous  in  these  admiralty  books,  and  it 
becomes,  therefore,  necessary  to  distinguish  them.  It  was  decided  by  the  privy  coun- 
cil on  the  3d  of  July,  1809,  by  very  great  and  eminent  judges,  Sir  William  Grant,  Sir 
William  Wynne,  Sir  William  Scott,  and  Sir  John  Nicholl.  They  reversed  a  sentence 
releasing  the  ship  which  had  been  pronounced  by  the  vice-admiralty  court  at  the 
Barbadoes;  and  the  ship  had  been  taken  under  singular  circumstances.  I  may  men- 
tion that  the  ground  of  her  condemnation,  as  I  understand  it,  was  "  rescue ;"  but  that 
is  not  materifH  here.  The  circumstances  relating  to  the  history  of  the  ship  were  inves- 
tigated in  other  legal  proceedings,  and  reported  in  other  books,  to  which  I  will  refer 
your  lordships ;  but  the  history  was  this :  The  Washington  was  an  American  ship ;  she 
was  to  be  employed  in  a  slave-trade  adventure  on  the  coast  of  Africa  before  the  slave 
trade  was  abolished  and  made  illegal  by  this  country,  I  think  in  1803.  She  was  in  the 
port  of  Liverpool,  and  there  was  another  British  ship  there  called  the  Croydon.  The 
Washington  was  insured  in  this  country  for  that  voyage.  By  the  law,  your  lordships 
already  know  that  the  Crown  had  power  to  prohibit  the  exportation  from  this  country 
of  munitions  of  war  generally,  and  an  order  in  council  was  made  exercising  that  power, 
no  doubt  for  purposes  connected  with  the  war  then  pending,  and  allowing,  by  way  of 
relaxation  of  the  general  prohibition,  in  favor  of  British  ships,  the  exportation  of  cer- 
tain kinds  of  munitions  of  war  for  the  use  of  the  slave  trade  on  the  coast  of  Africa. 
That  was  an  indulgence  given  to  British  ships  and  not  to  foreign  ships.  It  was  also 
competent  to  allow  to  any  ship  as  much  as  was  wanted  for  the  defense  of  the  ship 
itself.  Now,  these  two  ships  were  at  Liverpool,  and  had  combined  in  this  scheme. 
The  Washington,  the  American  ship,  wanted  guns  and  powder  and  the  like ;  but  she 
could  not  get  them  under  the  proclamation  consistently  with  British  law ;  she  couJd 
only  get  leave  to  take  a  small  quantity  necessary  for  the  defense  of  the  ship ;  but  the 
Croydon,  being  a  British  ship,  and  having  given  a  bond  to  employ  those  things  in  the 
s^j>ve  trade  only  on  the  coast  of  Africa,  was  able  to  get  the  quantity  which  the  Wash- 
ington wanted.  They  therefore  combined  together  in  Liverpool  for  the  purpose  of 
carrying  out  this  scheme.  The  Washington  cleared  out  with  the  small  quantity  that 
she  was  allowed  for  her  own  defense ;  the  Croydon  got  the  quantity  allowed  to  a  Brit- 
ish ship  in  the  slave  trade  under  the  order  in  council,  and  they  agreed  that  the  Croy- 
don should  meet  the  Washington  in  the  Congo  River,  on  the  coast  of  Africa,  and  there 
deliver  to  the  Washington  those  things  which  the  Washington  wanted.  Well,  that 
was  done ;  and  the  ship  was  taken,  as  far  as  I  can  iind  out,  for  no  other  reason  but 
that ;  and  I  should  imagine  that  if  the  case  had  rested  there,  it  would  have  been  a  very 
difficult  thing  to  maintain  that  as  a  belligerent  capture.  But  I  will  not  enter  into 
that  question  now.  It  so  happened  that  the  crew  made  attempts  to  rescue  the  ship 
afterward,  and  the  privy  council  condemned  her  without  reference  to  the  original 
ground  of  capture,  simply  on  the  ground  of  the  attempted  rescue.  Then  afterward 
ttiere  arose  in  this  country  and  in  Scotland,  and  eventually  they  came  to  the  House  of 
Lords,  questions  upon  the  insurance  which  had  been  made  upon  that  ship.  And  it 
was  held  that  the  assured  could  not  recover  upon  that  assurance,  because  this  was  a 
fraudulent  device  and  a  concerted  scheme  to  evade  the  law  of  this  country.  Your 
lordships  will  find  it  reported  in  two  books.  You  will  find  it  at  page  4^  of  the 
fifth  volume  of  Taunton's  Reports,  under  the  name  of  Gibson  vs.  Service.  It  was 
an  action  upon  a  policy  of  insurance  effected  upon  the  American  ship  Washington 
at  and  from  the  Congo  River,  on  the  coast  of  Africa,  to  Charleston.  The  cause  was 
tried  before  Chief  Justice  Gibbs,  at  the  Guildhall,  when  it  appeared  "that  at  the 
time  when  the  policy  was  effected  the  Washington  and  an  English  vessel  called  the 
Croydon  were  both  in  the  port  of  Liverpool.  The  Croydon  took  on  board  a  cargo 
of  gunpowder  and  arms,  and  before  she  sailed  her  owners  had  given  to  the  officers 
of  the  customs  at  Liverpool  security  in  treble  the  value  of  the  arms  and  gun- 
powder exported  that  the  same  should  be  expended  in  trade  on  the  coast  of  Aftica, 
which  is  required  by  the  statutes  29  G.  II,  c.  16,  s.  1,  2,  3,  and  4,  and  33  G.  Ill,  c.  2,  s.  4, 
coupled  with  a  proclamation  of  his  Majesty  of  11  May,  1803."  I  pause  there  for  a 
moment  to  observe  that  the  clauses  in  the  different  acts  of  Parliament  prohibiting 
oxportations  under  an  order  in  counsel,  or  a  proclamation,  do  not  enforce  that  prohibi- 
tion by  any  other  sanction  than  the  forfeiture  of  the  goods  and  the  ship  which  exports 
them.  There  are  no  other  penalties,  and  there  is  no  misdemeanor.  Then  the  Croydon 
and  Washington  sailed  from  Liverpool ;  but  before  they  sailed  it  was  agreed  between 
their  respective  owners  that  the  Croydon  should  make  over  a  part  of  the  gunpowder 
and  arms  to  the  Washington,  on  the  coast  of  Africa,  conceiving  it  would  stiU  make  a 
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part  of  the  cargo  of  the  Croydon.  Gibbs,  C.  J.,  thought  that  the  agreement  between 
the  owners  of  the  Croydon  and  Washington,  that  the  Croydon  should  deliver  to  the 
Washington,  on  the  coast  of  Africa,  arms  and  gunpowder  which  she  had  legally  taken 
on  board  for;trafficking  on  that  coast,  was  illegal ;  that  it  was,  in  effect,  an  illegal  exporta- 
tion by  the  Washington,  which  had  given  no  security,  that  they  should  be  trafficked 
with  on  that  coast.  The  effect  was,  that  the  Americans  did  by  this  contrivance  get 
arms  from  this  country.  If  such  au  agreement  could  take  effect  on  the  coast  of  Africa, 
so  might  it  at  the  mouth  of  the  river  Thames,  and  the  consequence  would  be,  that  an 
American  would  get  a  full  loading  of  arms  and  gunpowder  .at  the  mouth  of  the  river, 
and  go  off  insured  by  English  underwriters.  And  under  his  lordship's  direction  the 
plaintiff  was  non-suited."  Then  there  was  a  motion  to  set  aside  the  non-suit  and  to 
have  a  new  trial,  and  Chief  Justice  Gibbs  said :  "  The  assured  is  carrying  into  effect  the 
illegal  act  agreed  on  in  this  country.  I  have  thought  a  great  deal  upon  this  case  since 
I  decided  it,  and  I  cannot  raise  to  myself  a  doubt  upon  the  question."  His  lordship 
was  of  opinion  that  it  was  in  effect  au  illegal  exportation  by  the  Washington,  by  means 
of  which  contrivance  the  Americans  got  arms  from  this  country,  which,  under  the  order 
in  counoU,  they  had  no  right  to  do,  although  they  only  got  them  on  the  coast  of  Africa, 
and  by  a  ship  which  went  out  as  the  Bahama  did  with  the  Alabama.  Another  case, 
arising  out  of  the  same  facts,  came  from  Scotland  to  the  House  of  Ldrds  in  the  year  1840, 
at  a  distance  of  thirty-seven  years  from  the  transaction,  and  your  lordships  will  find 
that  reported  under  the  name  of  Stewart  vs.  Gibson,  in  the  first  volume  of  Eobinson's 
Scotch  Appeal  Cases.  The  case  begins  at  page  260.  But  I  content  myself  with  read- 
ing a  short  passage  from  page  276,  which  your  lordships  will  find  in  the  judgment  of 
Lord  Chancellor  Cottenham.  "  With  regard  to  the  question  of  illegality,"  his  lordship 
says,  "I  entertain  no  doubt  that  the  Court  of  Session  were  right  in  pronouncing  this 
transaction  illegal  upon  the  facts  as  they  appear  upon  the  papers.  It  is  not  disputed 
by  the  counsel  at  the  bar  that  if  we  had  before  us  a  contract  to  do  that  which  subse- 
quently took  place,  it  would  be  illegal.  If  the  contract  had  been  in  so  many  words, 
that  an  adventure  should  go  out,  relating  in  part  to  certain  articles  of  merchandise 
which  might  be  legally  taken,  and  in  part  to  arms  and  ammunition,  which  by  the  law 
of  the  country  could  not  be  legally  taken,  and  it  was  thereby  agreed  that  in  order  to 
evade  the  law  no  part  of  the  arms  and  amrnunition  should  be  carried  out  in  the  ship 
which  was  to  carry  out  the  other.goods,  but  should  be  carried  in  another  ship  to  a  place 
out  of  the  immediate  power  and  jurisdiction  of  this  conntry,  and  then  should  be  trans- 
shipped into  the  ship  carrying  the  merchandise,  that  would  be  a  transaction  illegal,  in 
violation  of  British  law,  and  a  contract  on  which  no  relief  could  be  given."  'Hien  I 
observe  that  Lord  Brougham,  at  page  293,  though  in  the  first  instance  he  had  made 
some  strong  observations  about  the  wickedness  of  slaving,  says :  "  It  is  needless  to 
remind  your  lordships  that  we  have  in  this  case  nothing  to  do  with  the  illegality  of  the 
slave  trade ;  this  transaction  was  some  time  before  that  was  put  down  by  law."  Now, 
I  cannot  but  think  that  these  cases  have  a  direct  bearing  upon  the  case  before  your 
lordships,  and  there  are  principles  also  laid  down  in  a  decision  in  America,  which  I  will 
refer  to  presently,  to  a  very  similar  effect.  But  I  say  that  these  cases  are  quite  enough 
to  show  that  the  transaction  is  substantially  one,  whether  you  divide  it,  as  my  learned 
friend  suggests  it  may  be  divided  in  order  to  be  made  legal  here,  or  whether  you  do 
not  so  divide  it.  And  I  say,  if  foreign  governments  have  either  dejurea,  right  to  com- 
plain, or  de  facto  are  likely  to  complain,  of  such  a  transaction,  they  and  their  complaints 
cannot  be  put  off  by  such  distinctions  as  that  of  attempting  to  separate  the  transaction 
into  its  elements,  and  to  say,  "  You  cannot  complain  because  one  part  of  it  took  place  in 
every  sense  in  England,  and  another  part  was  only  concerted,  arrange^,  organized,  and 
dispatched  from  England,  and  only  not  parried  into  effect  in  England  lu  order  to  evade 
some  municipal  law  of  this  country."  I  said  that  there  was  also  au  Ameri  can  case  which 
was  worth  mentioning  in  connection  with  this  subject ;  though  I  cannot  help  thinking 
that  too  much  importance  has  been  attributed  to  it  as  an  authority  bearing  upon  the 
particular  question  which  your  lordships  have  now  in  hand.  I  allude  to  the  case  of  the 
Gran  Para,  which  your  lordships  will  find  reported  in-  the  seventh  volume  of 
Wheaton's  Reports.  I  have  often  seen  it  referred  to  as  a  case  having  a  very  important 
bearing  on  the  whole  matter  now  under  argument.  And  there  are  some  valuable  prin- 
ciples stated  very  forcibly  in  the  judgment  to  which  I  am  now  about  to  refer  your 
lordships.  But  I  cannot  help  thinking  that  specifically  it  does  not  go  far  to  rule  such  a 
case  as  that  before  your  lordships,  because  the  facts  were  these :  The  ship  Irresistible 
was  in  every  sense  of  the  word  built,  equipped,  manned,  and  armed  within  an  American 
port,  and  went  from  that  American  port  in  a  condition  in  which  she  might  have  com- 
mitted hostilities  at  any  moment,  but  with  this  disguise  only :  her  armament  was 
entered  on  her  papers  as  cargo,  and  her  crew  were  engaged  for  a  limited  time  as  a 
mercantile  crew.  She  had  no  commission ;  and  it  was  not  until  she  got  into  the  terri- 
tory of  the  power  she  was  meant  to  serve  that  the  commission  was  given,  and  that  the 
crew,  having  been  discharged,  were  re-engaged  to  serve  that  power.  There  can  be  no 
doubt,  my  lords,  if,  in  truth,  there  was  not  a  real  break  of  continuity  between  her  sub- 
sequent employment  and  her  original  intention,  that  the  circumstances  under  which 
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she  left  tlie  United  States  were  so  clear  with  regard  to  the  nature  and  character  of  her 
armament  as  not  to  raise  a  question  of  the  precise  kind  before  your  lordships  :  but,  still 
■with  regard  to  those  disguises  which  were  used,  it  may  not  be  otherwise  than  useful 
to  refer  to  what  fell  from  the  very  eminent  judge  in  that  case.  Your  lordships  will  iind 
it  at  page  471  of  the  seventh  volume  of  Wheaton's  Reports.  There  are  various  questions 
argued,  which  I  am  not  going  to  trouble  your  lordships  with,  relating  to  this  sliip  IiTe- 
sistible.  And  Chief  Justice  Marshall,  generally  reputed,  I  believe,  to  be  the  greatest 
lawyer  that  ever  presided  over  the  American  courts,  said  this.  It  was  like  most  of  their 
cases — a  case  of  restitution  of  prize.  Prize  cargoes  seem  frequently  to  have  come 
within  the  United  States  jurisdiction,  although  the  capturing  vessels  did  not.  The 
Chief  Justice  said :  "  That  the  Irresistible  was  purchased,  and  that  she  sailed  out  of 
the  port  of  Baltimore,  armed  and  manned  as  a  vessel  of  war,  for  the  purpose  of  being 
employed  as  a  cruiser  against  a  nation  with  whom  the  United  States  were  at  peace,  is 
too  clear  for  controversy.  That  the  arms  and  ammunition  were  cleared  out  as  cargo 
cannot  vary  the  case.  Nor  is  it  thought  to  be  material  that  the  men  were  enlisted  in 
form,  as  for  a  common  mercantile  voyage.  There  is  nothing  resembling  a  commercial 
adventure  in  any  part  of  the  transaction.  The  vessel  was  constructed  for  war,  and  not 
for  commerce.  There  was  no  cargo  on  board  but  what  was  adapted  to  the  purposes  of 
war.  The  crew  was  too  numerous  for  a  merchantman,  and  was  sufficient  for  a  priva- 
teer. These  circumstances  demonstrate  the  intent  with  which  the  Irresistible  sailed 
out  of  the  port  of  Baltimore. 

"But  she  was  not  commissioned  as  a  privateer,  nor  did  she  attempt  to  act  as  one, 
untU  she  reached  the  river  La  Plata,  when  a  commission  was  obtained,  and  the  crew 
re-enlisted.  This  court  has  never  decided  that  the  offense  adheres  to  the  vessel,  what- 
ever changes  may  have  taken  place,  and  cannot  be  depurated  at  the  termination  of  the 
cruise,  in  preparing  for  which  it  was  committed;  and  as  the  Irresistible  made  no  prize 
on  her  passage  from  Baltimore  to  the  river  La  Plata,  it  is  contended  that  her  offense 
was  depurated  there,  and  that  the  court  cannot  connect  her  subsequent  cruise  with 
the  transactions  of  Baltimore. 

"If  this  were  to  be  admitted  in  such  a  case  as  this,  the  laws  for  the  preservation  of 
eur  neutrality  would  be  completely  eluded,  so  far  as  this  enforcement  depends  on  the 
restitution  of  the  prizes  made  in  violation  of  them.  Vessels  completely  fitted  in  our 
ports  for  military  operations  need  only  sail  to  a  belligerent  port,  and  there,  after  obtain- 
ing a  commission,  go  through  the  ceremony  of  discharging  and  re-enlisting  their  crew, 
to  become  perfectly  legitimate  cruisers,  purified  from  every  taint  contracted  at  the 
place  where  all  their  real  force  and  capacity  for  annoyance  was  acquired.  This  would, 
indeed,  be  a  fraudulent  neutrality,  disgraceful  to  our  own  government,  and  of  which 
no  nation  would  be  the  dupe." 

I  need  not  read  more  of  it.  Of  course  the  circumstances,  as  I  have  said,  were  strong 
circumstances,  and  not  raising  the  distinctions  relied  upon  here.  But  I  cannot  help 
thinking  that,  if  the  circumstances  were  such  as  I  have  been  on  this  part  of  my  argu- 
ment throughout  supposing,  no  foreign  government  would  listen  for  a  single  instant 
to  the  notion,  that  the  whole  building,  equipment  and  armament  of  the  ship  might  be 
organized  and  done  under  arrangements  having  their  origin  here,  and  carried  into 
effect  from  hence,  merely  because,  forsooth,  they  were  carried  into  effect,  as  to  the  final 
stage  of  them,  on  the  other  side  of  the  three  miles  from  the  British  coasts. 

Now,  my  lords,  with  regard  to  the  principles  of  construction  which  ought  to  be 
observed  with  regard  to  this  statute,  I  need  not  remind  your  lordships  of  the  general 
principles  of  construction  with  which  you  are  all  so  familiar.  Of  course  we  all  know  of 
the  resolutions  iq  Haiy don's  case,  which  are  referred  to  constantly,  in  Plowden.  Your 
lordships  will  find  at  page  694  of  the  second  vojume  of  Dwarris  on  Statutes  the  follow- 
ing passage,  in  which  the  rules  are  laid  down : 

"For  the  sure  and  true  interpretation  of  all  statutes  in  general,  be  they  penal  or 
beneficial,  restrictive  or  enlarging  of  the  common  law,  four  things  are  to  be  discerned 
and  considered: 

"1.  What  was  the  common  law  before  the  making  of  the  act? 

"2.  What  was  the  mischief  and  defect  against  which  the  common  law  did  not 
provide  ? 

"  3.  What  remedy  the  Parliament  hath  resolved  and  appointed  to  cure  the  disease  of 
the  commonwealth?  and, 

"4.  The  true  reason  of  the  remedy. 

"It  was  then  held  to  be  the  duty  of  the  judges  at  all  times  to  make  such  construc- 
tion as  should  suppress  the  mischief  and  advance  the  remedy,  putting  down  all  subtle 
inventions  and  evasions  for  continuance  of  the  mischief  et  pro  privato  c&mmodo,  and 
adding  force  and  life  to  the  cure  and  remedy,  according  to  the  true  intent  of  the 
makers  of  the  act,  pro  harm  publico."  The  succeeding  observations  show  that,  of  course, 
that  is  only  to  be  done  by  the  fair  interpretation  of  the  language  of  the  act,  of  course 
not  straining  the  language,  so  as  to  create  a  crime,  as  my  lord  has  said  more  than  once, 
outside  of  that  which  is  properly  and  truly  expressed,  according  to  a  sound  construc- 
tion of  the  language.    But  when  you  have  words  which,  according  to  a  sound  construe- 
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tion,  may  prevent  the  mischief  and  advance  the  remedy,  they  should  he  so  construed. 
When  you  have  -words  which,  aocordina  to  their  natural  meaning  and  sound  con- 
struction, as"  they  stand,  will  have  the  effect  of  putting  down  all  subtle  inventions  and 
evasions  for  the  continuation  of  the  mischief,  then  that  ought  to  he  done.  It  is  not 
that  you  are  to  wrest  the  language  or  introduce  into  the  act  what  you  do  not  find  there ; 
but  you  are  not  to  suffer  it  to  be  wrested  in  order  to  diminish  the  remedy,  and  leave  as 
much  as  possible  of  the  mischief  tintouched,  under  a  notion,  forsooth,  that  that  is  a 
principle  to  be  applied  to  a  penal  statute. 

It  does  so  happen  that  we  have  the  advantage  of  the  ruling  upon  this  subject  of  an 
American  judge  in  a  case  u]iou  their  foreign  enlistment  act ;  and  I  will  now  refer  your 
lordships  to  that,  because  I  do  not  think  you  will  depart  from  the  principle  of  it.  It  is 
a  case  which  the  moment  it  is  stated  explodes  one  fallacy  of  my  learned  friend  Sir  Hugh 
Cairns,  who,  pressed  as  he  was  from  the  bench  by  some  questions  as  to  the  extent  to 
which  he  carried  his  argument  that  this  statute  is  limited  to  what  was  previously  illegal 
by  international  law — you  will  remember  Mr.  Baron  Bramwell  tried  him  with  one  or 
two  questions  as  to  how  far  he  applied  it  to  the  clauses  which  relate  to  the  enlistment 
of  men  in  any  part  of  the  world — my  friend  first  said  that  those  were  matters  as  to 
which  foreign  governments  would  have  a  right  to  complain  if  they  were  not  suppressed ; 
but  he  afterward  said,  O !  that  part  of  it  does  not  depend  on  international  law  at  all, 
and  it  has  no  legitimate  place  in  this  statute,  although  it  occupies  four-fifths  of  the 
whole.  It  is  not  to  suppress  a  practice  prejudicial  to  the  welfare  of  the  kingdom,  but 
merely  to  enforce  the  obligation  of  allegiance  against  particular  individuals,  according 
to  the  argument  of  my  learned  friend.  Now  it  does  so  happen  that  the  case  to  which 
I  refer,  which  is  the  case  of  the  United  States  vs.  Workman  and  Kerr,  and  is  reported 
in  Wharton's  American  Criminal  law,  at  page  905  of  the  third  edition,  arose  on  the 
enlistment  clauses  of  their  act,  and  not  the  equipment  clauses.  It  arose  out  of  some 
filibustering  proceedings  in  Mexico,  and  this  is  the  language  of  the  learned  judge,  Mr. 
Justice  Judson,  who  charged  the  jury,  and  it  appears  to  have  been  received  with  appro- 
bation by  the  courts  of  that  country.  As  in  this  case,  the  indictment  in  that  case  was 
a  very  long  indictment ;  it  contained  ninety-seven  counts,  setting  out  in  different  forms 
the  offenses  supposed  to  be  committed  against  the  act.  He  gets  rid,  of  course,  rapidly, 
of  the  mere  questions  of  form,  and  then  he  says  this :  "  First  of  all  it  is  an  undeniable 
proposition  that  all  penal  statutes  are  to  receive  a  strict  construction.  This  is  a  penal 
statute,  and  it  falls  within  this  rule.  The  terms  used  are  not  to  be  extended  beyond 
their  natural  import  to  fix  an  offense  on  the  defendauts ;  but  this  rule,  on  the  other 
hand,  does  not  require  any  such  construction  as  to  fritter  it  away  and  defeat  its  object, 
and  annul  the  law  itself.  I  will  then  state  to  you  in  the  outset  some  of  these  essential 
rules,  and  point  out  their  application.  We  are  to  look  at  the  spirit,  intent,  and  object 
of  a  law ;  what  mischief  it  was  intended  to  prevent,  and  in  what  manner  the  remedy 
is  to  be  applied.  What,  then,  is  this  law  ?  Its  great  object,  the  aU-pervading  object 
of  this  law,  is  peace  with  all  nations;  national  amity."  That  he  could  discover  from 
the  mere  provisions  of  the  act,  but  we  have  it  on  the  face  of  our  act  in  the  preamble. 
The  learned  judge  continues  thus :  "  which  will  alone  enable  us  to  enjoy  friendly  inter- 
course and  uninterrupted  commerce,  the  great  source  of  wealth  and  prosperity;  in 
short,  to  prevent  war,  with  all  its  sad  and  desolating  consequences.  These  being  the 
objects  of  this  law,  they  are  sufficiently  important  to  arrest  the  attention  of  both  court 
and  jury,  and  secure  to  the  United  States  and  to  the  accused  a  fair  and  impartial  trial." 
Then  he  goes  on  to  say,  that  "  Before  the  jury  can  convict  on  this  indictment,  it  must 
be  proved  to  their  satisfaction  that  the  expedition  or  enterprise  was  in  its  character 
military ;  or,  in  other  words,  it  must  have  been  shown  by  competent  proof  that  the 
design,  the  end,  the  aim,  and  the  purpose  of  the  expedition  or  enterprise  was  some 
military  service,  some  attack  or  invasion  of  another  people  or  country,  state,  or  colony, 
as  a  military  force."  Then  he  goes  on  to  distinguish  between  what  is  commercial  and 
what  is  military,  in  terms  which,  if  there  were  not  time  to  be  expended  on  other  things, 
I  should  have  much  satisfaction  in  reading  to  your  lordships. 

Now,  my  lords,  having  said  so  much  on  the  general  principles  of  construction  to  be 
applied  in  this  case,  having  entered,  as  I  have  done,  at  some  length,  because  I  thought 
it  important,  into  the  question  of  the  mischief,  I  now  wish  to  take  some  notice  in  a 
general  way,  before  condescending  to  any  particulars,  of  the  line  of  argument  which 
has  been  addressed  to  your  lordships,  derived  from  the  antecedent  history  of  the  mat- 
ters which  led  to  this  legislation,  and  the  particular  occasion  on  which  it  was  made. 
Now,  my  lords,  I  take  the  liberty  of  saying  that  it  will  be  new  to  me  if  your  lordships' 
judgment  should  give  any  countenance  to  the  notion  that  the  construction  of  an  act  of 
Parliament  of  this  kind  is  to  be  limited  or  cut  down  by  any  previous  declarations  or 
speeches  of  statesmen,  or  members  of  Parliament,  whether  at  the  time  of  introducing  it 
or  at  any  other  time,  or  by  inferences  drawn  from  any  transactions  of  state  which  are 
no  part  of  the  legislation  itself.  I  not  only  object  on  very  obvious  grounds,  some  of 
which  I  shall  mention  presently,  to  that  as  opposed  to  all  known  principles  of  construc- 
tion, but  I  object  for  a  still  further  reason. 

Lord  Chief  Baron.  I  think  there  can  be  no  doubt  in  the  mind  of  any  member  of 
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tlie  court  that  none  of  those  matters  which  you  are  alluding  to  can  be  taken  into  con- 
sideration by  the  court  when  they  come  to  expound  the  statute.  I  take  it  they  were 
introduced,  as  gome  other  matters  have  been,  to  put  the  court  in  possession  of  what  may 
be  called  the  history  of  the  case.    They  can  have  no  bearing  whatever  beyond  that. 

Mr.  Attoknby  Gbnbral.  I  took  them  entirely  in  that  view,  and,  of  course,  no  one 
could  for  a  moment  imagine  that  for  the  direct  purpose  of  construction  they  could  be 
used. 

Lord  Chief  Baron.  And  I  think  I  may  add,  with  the  sanction  of  all  my  learned 
brothers,  that  those  matters,  especially  of  foreign  history,  foreign  decisions,  and  foreign 
acts,  which  the  people  of  this  country  cannot  be  supposed  to  be  aware  of,  or  to  have 
any  knowledge  of,  and  which  they  certainly  are  not  bound  to  know,  can  hardly  be 
taken  into  consideration  when  you  come  to  expound  a  statute  which  is  exceedingly 
penal.  We  must  take  the  statute  as  we  find  it,  and  expound  it  as  an  Englishman  ought 
to  expound  it,  and  without  reference  to  any  other  country. 

Mr.  Attorney  General.  Beyond  all  doubt ;  and  the  only  use  of  referring  to  American 
decisions  on  the  subject  is  simply  this :  that  where  you  find  them  to  be  the  decisions  of 
judges  on  similar  questions  arising  out  of  their  own  law,  you  give  just  as  much  weight 
to  them  as  you  would  to  the  decisions  of  the  same  judges  upon  any  other  question  of 
law,  and  no  more.  I  rather  imagine  that  that  would  be  the  view  that  we  shall  all 
agree  in  taking  as  to  the  purpose  for  which  American  decisions  may  be  referred  to ;  and 
with  regard  to  these  other  matters,  I  was  not  inclined  to  doubt  that  my  friend  viewed 
them  in  the  light  your  lordship  mentioned,  as  part  of  the  history  merely ;  or  as  my 
friend  Sir  Hugh  Cairns  put  it,  that  they  might  be  referred  to  for  the  purpose  of  placing 
your  lordships  in  the  situation  of  the  legislature,  as  it  were,  at  the  time  the  act  was 
passed.  Of  course,  I  only  wish  to  make  such  observations  upon  that  part  of  the  argu- 
ment of  my  ftiend  as  shall  restrict  these  matters  to  their  proper  province.  I  do  not 
think,  in  point  of  fact,  that  for  that  purpose  a  reference  to  transactions  such  as  were 
referred  to,  and  speeches  such  as  were  referred  to,  is  really  very  germane  or  useful; 
because  I  say  that  such  arguments  misrepresent,  or  at  least  there  is  great  danger  that 
they  may  misrepresent,  the  meaning  relative  to  the  subject  in  hand  df  the  very  speeches 
cited  and  the  very  transactions  referred  to.  If  a  man  is,  for  instance,  in  Parliament, 
arguing  a  question  on  the  second  reading  of  a  bill,  he  does  not  go  into  the  clauses,  or 
the  interpretation  of  them ;  but  he  takes  a  broad  case,  he  speaks  broadly  of  a  patent 
obvious  mischief,  the  strongest  case  he  can  think  of  that  comes  within  the  general 
policy.  The  principle  of  a  biU  is  to  repress  that  mischief  and  everything  which  may 
be  conducive  to  it.  He  does  not  go  into  the  details,  but  of  course  when  you  come  to 
the  details  of  legislation,  the  broad  case,  the  flagrant  invasion  of  the  principle,  will  be 
surrounded  by  safeguards,  such  as  are  necessary  completely  to  effectuate  the  object  and 
policy  of  the  act.  Therefore  it  is  very  idle  to  say,  this  or  that  statesman  spoke  in  such 
and  such  terms  ;  they  were  very  appropriate  and  very  intelligible  for  the  purpose  for 
which  he  was  speaking,  but  as  he  was  not  speaking  with  a  view  to  construe  the  lan- 
guage of  the  clauses  of  the  act,  it  would  be  most  absurd  to  suppose  that  his  having 
used  that  language  can  throw  any  light  on  the  object  and  policy  of  the  act.  In  truth, 
nothing  was  said  which  I  should  object  to  every  member  of  the  court  reading  over  and 
over  again,  if  it  had  any  bearing  upon  the  matter,  because  it  bears  out  my  view  of  the 
general  purpose  of  the  act,  namely,  that  it  was  to  vindicate  our  neutrality,  and  to 
prevent  our  being  imbroiled  with  foreign  nations  by  operations,  as  to  which  other 
countries  might  say:  "Whatever  you  call  them,  practically  they  are  hostile  to  us." 
I  think  that  was  the  view  taken  of  it  at  all  times ;  but  as  I  do  not  think  that  ultimately 
we  get  any  particular  good  from  that  part  of  the  argument,  I  do  not  intend  to  dwell 
upon  it  in  addressing  your  lordships.  But  there  was  one  argument  which  my  Mend 
Sir  Hugh  Cairns,  by  an  ingenious  device,  contrived  to  make  do  duty  in  a  more  import- 
ant direction,  and  that  is  what  he  said  upon  Washington's  rules  which  preceded  the 
enactment  of  the  American  statute.  I  have  had  on  many  occasions  greatly  to  admire 
the  ability,  the  ingenuity,  and  the  courage  of  my  learned  friend  ;  never  more  than  on 
this  occasion  ;  and  on  this  occasion  in  nothing  more  than  with  respect  to  the  reference 
which  he  over  and  over  again  made  to  those  rules  of  Washington,  as  if  they  had  become 
landmarks  in  the  law  of  nations,  as  if  they  had  laid  down  some  fixed  principles  of 
international  law,  and  then  that  the  American  statute  having  intended  to  embody 
those  principles,  and  our  statute,  to  some  extent,  being  fi-amed  on  it  as  a  precedent, 
therefore  you  are  to  look  at  those  rules  as  embodying  the  principles  meant  to  be  pro- 
tected and  defended  by  those  acts.  What  is  the  history  of  those  rules  of  Washington  ? 
I  can  give  it  you  very  shortly.  I  will  not  read  the  passage,  but  I  will  give  you  the 
reference  if  you  will  have  the  goodness  to  make  a  note  of  page  712  of  the  last  edition, 
that  is,  Lawrence's  edition,  of  Wheaton's  International  Law.  Your  lordships  will  find 
in  a  note  there,  concisely  stated,  what  I  think  you  will  also  find  in  an  exceedingly 
excellent  pamphlet,  which  it  is,  perhaps,  legitimate  to  mention,  and  which  has  been 
lately  published  by  a  gentleman  well  known  to  me,  Mr.  Gibbs.  I  really  think  that 
til  (history  of  the  matter  is  so  well  collected  there  that  I  cannot  do  better  than  refer 
to  it. 
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Lord  Chief  Baron.  It  is  extremely  useful  to  those  \vho  wish  to  look  at  the  author- 
ities; it  collects  them  all  together  in  a  very  convenient  form. 

Mr.  Attoeney  General.  They  are  so  accurately  brought  together  that  I  felt  myself 
justified  in  mentioning  it,  although  ordinarily  we  do  not  mention  any  publication  of  so 
recent  a  date.  My  lords,  the  real  truth  of  the  case  is  this :  the  policy  of  the  American 
cabinet  with  regard  to  the  mode  of  maintaining  its  professed  neutrality  in  the  war 
then  lately  broken  out  between  England  and  revolutionary  France  was  undecided,  and 
Washington's  views  fluctuated  and  changed  from  time  to  time.  The  American  govern- 
ment Were  in  this  peculiar  'situation,  they  were  not  able  to  permit  the  equipment  of 
warlike  vessels  in  their  ports  equally  and  impartially  by  both  belligerents,  because 
they  had  a  treaty  with  Prance,  of  which  you  wiU  find  the  details  in  the  publication  I 
have  mentioned,  which  guaranteed  I'rauce  against  privateers  being  armed  against 
France  in  the  American  ports,  and  against  any  prizes  taken  from  the  French  being 
brought  into  those  ports. 

Now  you  will  find,  both  in  the  chapter  of  Chancellor  Kent's  work  to  which  my  friend 
referred,  where  those  rules  are  mentioned,  and  in  Wheaton's  International  Law,  and 
everywhere  else,  this  to  be  laid  down  as  the  law  of  nations  on  the  subject  of  the  equip- 
ment of  ships  of  war  in  a  neutral  territory ;  that  it  is  perfectly  competent,  consistently 
with  international  law,  for  the  neutral  state  to  permit  either  party  to  make  warlike 
equipments  of  ships,  everything  which  is  forbidden  by  the  foreign  enlistment  act  on 
any  construction  of  it,  without  breach  of  neutrality,  or  without  any  breach  of  interna- 
tional law,  provided  it  be  equally  and  indifferently  permitted,  by  the  neutral  oouutry,- 
to  both  parties.  But  the  Americans  were  placed  in  a  situation  by  their  treaty  with 
France,  which  disabled  them  from  allowing  to  England  that  which  France  was  doing. 
So  that  the  effect  of  the  treaty  was  this :  although  it  seemed  that  international  law 
had  made  some  provisions  for  positive  stipulation  of  exceptional  advantages  in  favor 
of  one  belligerent,  if  those  stipulations  had  been  made  before  the  war,  yet  there  being 
nothing  of  the  kind  positive  here,  and  it  being  merely  a  stipulation  that  the  enemies 
of  France  should  not  equip  ships  of  war  against  France  in  ports  of  the  United  States, 
it  was  impossible  for  the  United  States  to  permit  France  herself  to  equip  such  ships 
without  violating  the  principle  of  neutrality,  because  they  could  not  allow  Great  Britain 
to  do  the  same.  That  led  to  the  whole  complication,  and  those  rules  which  have  been 
mentioned  are  not  rules  expressing,  or  at  any  time  supposed  to  express,  absolute  obliga- 
tions imposed  by  iutemational  law  upon  the  neutral  government,  but  they  are,  as 
Chancellor  Kent  says  in  the  passage  which  my  learned  friend  Sir  Hugh  Cairns  referred 
to,  founded  on  the  principles  of  international  law ;  which  are  these,  that  the  neutral 
government  has  the  absolute  right  to  prohibit  a  belligerent  government  from  carrying 
on  any  operations  of  that  description  within  its  territory ;  and  having  the  absolute  right 
to  do  that,  it  wiU  fail  in  its  duty  of  neutrality  if  it  does  not  either  prohibit  it  to  him, 
or  else  allow  it  also  to  Ms  adversary.  Well,  these  rules,  made  by  a  government  which 
could  not  allow  it  to  both  parties,  are  made  in  assertion  of  their  territorial  rights  against 
both,  in  order  to  avoid  partiality  to  one  contrary  to  the  law  of  nations.  That  is  the 
whole  and  sole  connection  of  those  rules  with  the  subject  of  international  law.  I  think 
I  will  not  pursue  the  matter  further,  though  that  connects  itself  with  the  American 
statute ;  for  I  may  conveniently,  I  think,  take  up  the  history  of  the  American  statute 
when  we  begin  to-morrow. 

Mr.  Mellish.  If  your  lordship  wiU  allow  me,  I  will  hand  you  up  this  copy  of  the 
decree  about  the  Oreto. 

Adjourned  to  to-morrow  morning  at  ten  o'clock. 

Fourth  Day. — Friday,  November  20,  1863. 

Mr.  Attorney  Generai,.  My  lords,  when  your  lordships  ros6  yesterday,  I  had  been 
referring  to  a  subject  which  was  treated  as  of  considerable  importance  by  my  learned 
Mend,  although  in  my  opinion,  when  its  meaning  and  bearing  are  rightly  understood, 
it  will  turn  out  to  have  none ;  yet  I  do  not  wish  to  leave  that  undemonstrated,  and 
therefore  I  will  say  a  little  more  about  it.  I  allude  to  the  rules  which  were  made  by 
President  Washington  and  by  his  government,  on  the  3d  of  August,  1793.  They  were 
headed,  "Eules  adopted  by  the  American  cabinet  as  to  the  equipment  of  vessels  in  the 
ports  of  the  United  States  by  belligerent  powers,  and  proceedings  on  the  conduct  of 
the  French  minister."  My  lords,  it  was  an  act  of  state,  a  political  act,  which  was 
undoubtedly  in  this  sense  connected  with  rules  and  principles  of  international  law — 
that  it  was  warranted  by  those  rules  and  principles  under  the  circumstances  in  which 
the  United  States  were  then  placed ;  but  the  notion  of  its  being  intended  to  be,  or  being 
in  any  sense  whatever,  an  abstract  declaration  of  the  obligations  and  the  rights  of 
neutral  states  under  those  circumstances,  is  one  for  which  there  is  absolutely  no  foun- 
dation either  in  history  or  in  law. 

Now,  the  real  circtunstances  connected  with  those  rules  will  be  best  understood,  1 
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think,  Iby,  in  tlie  first  place,  bearing  in  mind  the  principles  of  law  which  I  mentioned 
yesterday,  and  which  your  lordships  will  find  stated  and  explained  concisely,  hut  at 
sufficient  length,  at  the  beginning  of  the  lecture  of  Chancellor  Kent,  from  a  passage  of 
which  Sir  Hugh  Cairns  read  to  your  lordships  upon  that  subject;  it  is  a  lecture  on  the 
general  rights  and  duties  of  neutral  nations ;  and  for  my  purpose  it  will  be  quite  enough 
to  call  your  lordships'  attention  to  the  short  headings  in  small  letters  at  page  124  and 
126,  to  show  what  is  the  nature  of  the  subject  which  is  being  treated  of  by  Chancellor 
Kent  in  that  lecture,  and  in  the  passages  which  precede  the  one  cited  by  my  learned 
friend  as  to  these  rules.  The  first  head  is,  "Neutrals  must  be  impartial."  That  was 
what  I  mentioned  to  your  lordships  yesterday.  Now,  that  stands  on  common  sense, 
evidently,  but  it  is  a  principle  recognized  by  international  law,  that  if  a  neutrality  is 
professed,  it  shall  be  an  impartial  neutrality.  Consequently  you  will  not  give  advan- 
tages to  the  one  belligerent  which  you  refuse  to  another,  unless,  indeed,  (for  it  seems 
to  be  considered,  by  the  writers  on  international  law,  subject  to  this  rather  remarkable 
exception,)  you  are  bound  to  do  so  by  some  antecedent  positive  engagement  entered 
into  with  the  one  party  not  in  contemplation  of  those  particular  hostilities.  It  seems 
to  be  thought  that,  subject  to  that  qualification,  it  is  a  settled  maxim;  and  so  far  it  is 
a  duty  of  neutrality  toward  other  governments,  that  you  will  be  impartial,  that  you 
will  not  give  to  the  one  an  assistance  or  a  liberty  within  your  dominions  which  you  do 
not  equaUy  allow  to  the  other.  That  is  the  branch  of  the  subject  which  relates  to  the 
duty  of  a  neutral  toward  the  belligerents.  Then  the  next  head  is  at  page  126,  which 
is  the  duty  of  the  belligerents  toward  the  neutral.     "Neutral  territory  inviolable." 

Mr.  Baron  Channell.  Are  you  citing  from  the  marginal  paging? 

Mr.  Attokkey  General.  It  is  at  page  126  of  my  edition ;  there  are  just  within  an 
inner  margin,  in  small  letters,  the  words  "neutral  territory  inviolable." 

Mr.  Baron  Channell.  Your  edition  is  a  later  one  than  mine ;  the  marginal  paging 
is  preserved  throughout  all  the  editions. 

Mr.  Attorney  General.  I  beg  your  lordship's  pardon;  page  117  is  the  marginal 
paging. 

Mr.  Baron  Channell.  I  have  got  it  now. 

Mr.  Attorney  General.  Having  mentioned  the  duty  of  impartial  neutrality  fia-st, 
which  is  a  duty,  as  I  have  said,  of  the  neutral  to  the  belligerents,  he  now  mentions  the 
duty  of  the  belligerents  to  the  neutral,  "  neutral  territory  inviolable ;"  and  he  goes 
into  that. 

My  lords,  I  of  course  am  not  going  to  detain  your  lordships  from  the  real  question  by 
a  disquisition  upon  these  subjects ;  but  it  will  be  perfectly  well  known  to  all,  I  think, 
who  have  examined  the  books,  that  even  a  capture  or  an  act  of  hostility  within  the 
neutral  territory  is  a  wrong  to  the  neutral  rather  than  a  wrong  by  the  one  belligerent 
to  the  other ;  and  it  is  upon  the  ground  of  vindicating  their  own  rights,  that  neutrals, 
whose  territory  may  be  invaded  by  acts  of  this  description,  in  comity  take  care  that 
restitution  is  made  to  the  other  belligerent.  Therefore  Kent,  after  stating  the  duty  of 
impartiality  by  neutrals  toward  belligerents,  goes  on  to  mention  the  duty  of  belliger- 
ents toward  neutrals — that  there  is  to  be  no  violation  of  territory.  That  duty  extends 
to  this.  In  the  first  place  there  is  of  course  to  be  no  act  of  hostility,  nothing  of 
that  nature  which  Sir  Hugh  Cairns  spoke  of  as  a  proximate  act  of  hostility,  within 
the  neutral  dominion ;  not  ohly  that,  but  no  acts  or  operations  whatsoever  connected 
with  the  war  and  having  for  their  object  the  promotion  of  the  war  are  to  take  place 
within  the  neutral  territory  on  the  part  of  either  belligerent,  without  the  consent  and 
permission  and  against  the  will  of  the  neutral  sovereign.  That  is  the  basis  and  the 
principle  of  Washington's  rules.  That  is  to  say,  it  was  to  protect  their  own  neutrality 
from  the  assertion  against  their  will  by  the  French  republican  government  of  the  right 
to  arm  and  organize  vessels  of  war  and  expeditions  within  their  territory,  which  the 
history  shows  that  the  French  republican  governnient  were  asserting  upon  a  strained 
construction  of  negative  terms  in  a  treaty. 

Now  the  political  circumstances  connected  with  that  act  of  Washington,  which  it  is 
quite  necessary  to  remember  in  order  thoroughly  to  understand  the  matter,  were  these : 
The  United  States  government,  before  issuing  the  rules  which  I  have  been  mention- 
ing, which  was  on  the  3d  of  August,  1793,  had  upon  the  5th  of  June  in  the  same  year 
given  notice  to  the  French  agents  within  their  dominion,  that  they  would  not  permit 
those  things  to  go  on  any  longer  which  were  being  done ;  and  had  insisted  that  they 
should  not  bring  in  any  prizes  taken  by  any  vessels  which  might  be  equipped  or  got 
ready  for  war  after  that  date.  But  the  French  minister  and  his  agents  continued  to 
do  it  in  spite  of  the  United  States  government;  and  that  government,  from  reasons 
of  policy,  though  they  had  engaged  to  Great  Britain  to  prevent  it,  abstained  from  using 
the  means  in  their  power  for  a  certain  time  to  enforce  those  regulations.  Your  lord- 
ships will  find  the  state  of  the  case  very  distinctly  explained  in  a  letter  of  Mr.  Jefferson 
to  Mr.  Hammond,  dated  the  5th  of  September,  1793,  which  is  an  annex  to  the  treaty 
between  Great  Britain  and  the  United  States  of  the  years  1794-'95.  My  lords,  I  am 
reading  from  Martens's  Collection  of  Treaties,  the  sixth  volume  of  the  Supplement,  and 
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your  lordships  -will  find  that  treaty  -with  its  annex  at  the  pages  326  to  386  of  that 
volume.  Now,  as  I  said,  this  letter  is  annexed  to  the  treaty,  and  is  referred  to  for  the 
interpretation  of  one  of  its  articles.  And  this  is  Mr.  Jefferson's  account  of  the  circum- 
stances, which  will  at  once  place  your  lordships,  I  think,  in  a  correct  view  of  the  true 
position  of  the  parties,  and  the  true  meaning  of  this  political  act  of  the  United  States. 
After  referring  to  a  letter  which  he  had  received  from  the  British  minister,  Mr.  Hain- 
mond,  as  to  certain  sMps,  and  the  previous  correspondence,  he  proceed^  thus :  "  We  are 
hound  by  our  treaties  with  three  of  the  belligerent  nations  by  all  the  means  in  our 
power  to  protect  and  defend  all  vessels  and  effects  in  our  ports  or  waters,  or  on  the 
seas  near  our  shores,  and  to  recover  and  restore  the  same  to  the  right  owners  when 
taken  from  them.  If  all  the  means  in  our  power  are  used,  and  fail  in  their  effect,  we 
are  not  bound  by  our  treaties  with  those  nations  to  make  compensation.  Though,  we 
have  no  similar  treaty  with  Great  Britain,  it  was  the  opinion  bf  the  President  that  we 
should  use  toward  that  nation  the  same  rule  which,  under  this  article,  was  to  govern 
us  with  the  other  nations,  and  even  extend  it  to  captures  made  on  the  high  seas,  and 
brought  into  our  ports,  if  done  by  vessels  which  had  been  armed  within  them.  Hav- 
ing, for  particular  reasons,  forborne  to  use  all  the  means  in  our  power  for  the  restitu- 
tion of  the  three  vessels  mentioned  in  my  letter  of  August  the  7th,  the  President  thought 
it  incumbent  on  the  United  States  to  make  compensation  for  them;  and  though 
nothing  was  said  in  that  letter  of  other  vessels  taken  under  like  circumstances,  and 
brought  in  after  the  5th  of  June, "  (that  was  the  date  at  which  the  United  States 
government  had  said,  "We  will  not  permit  it,")  "yet,  when  the  same  forbearance  had 
taken  place,  it  was  and  is  our  opinion  that  compensation  should  be  equally  due."  And 
then  he  proceeds  to  say  that  it  would  be  applied  to  cases  occurring  even  later,  if  under 
the  like  circumstances.  So  that  the  state  of  things  is  made  manifest ;  in  the  first 
instance,  the  French  agents  supposed  that  the  treaty  gave  them  not  only  negative 
rights,  but  positive  rights  to  equip  and  arm  vessels  as  much  as  they  pleased  within  the 
ports  of  the  United  States,  and,  until  the  5th  of  June,  they  did  so  under  that  impres- 
sion, and  no  notice  was  given  to  them  by  the  United  States  government  that  they  were 
not  to  be  at  liberty  to  do  so ;  but  on  the  5th  of  June  the  United  States  issued  a  proc- 
lamation, and  gave  notice  that  this  state  of  things  was  not  to  go  on.  Nevertheless,  it 
did  go  on ;  and,  as  Mr.  Jefferson  says,  there  were  particular  reasons  why,  although 
they  had  promised  the  British  minister  that  it  should  be  stopped,  the  United  States 
government  abstained  from  using  the  means  in  their  power  to  stop  it.  Under  those 
circumstances  they  held  themselves  bound  to,  make  restitution,  and  it  was  under  the 
circumstances  of  those  peculiar  treaties;  by  which  they  were  bound  to  give  effect  to 
the  rule  of  impartial  neutrality  as  far  as  they  could,  and  at  the  same  time  to  protect 
themselves  from  the  assertion  by  a  foreign  power  of  a  right,  against  their  wUl,  and 
against  the  notice  which  they  had  given  of  their  dissent  and  disapprobation,  to  equip 
and  arm  vessels  within  their  limits,  that  these  rules  were  adopted  by  the  American 
cabinet ;  and  well  may  Chancellor  Kent  say,  as  he  does  say,  (and  it  is  all  that  he  says  of 
them,)  that  those  rules  had  a  perfectly  good  foundation  in  the  law  of  nations.  He 
says,  at  the  marginal  paging  122,  the  passage  which  Sir  Hugh  Cairns  read,  "  The 
government  of  the  United  States  was  warranted  by  the  law  and  practice  of  nations  in 
the  declaration  made  in  1793  of  the  rules  of  neutrality,  which  were  particularly  recog- 
nized as  necessary  to  be  observed  by  the  belligerent  powers  in  their  intercourse  with 
this  country.  These  rules  were,"  and  then  he  states  the  substance  of  those  rules, 
without  their  exceptions,  and  I  will  refer  to  them  in  a  moment,  as  far  as  is  necessary. 
He  goes  on  to  say,  "  Congress  have  repeatedly  by  statute  made  suitable  provision  for 
the  support  and  due  observance  of  similar  rules  of  iieutrality,  and  given  sanction  to 
the  principle  of  them,  as  being  founded  in  the  universal  law  of  nations."  The  prin- 
ciple of  them  to  which  he  refers  is  merely  this — on  the  one  hand  the  observance  of  the 
obligation  of  an  impartial  neutrality  toward  the  belligerents,  and,  on  the  other 
hand,  the  protection  of  the  neutral's  own  territory  from  an  unauthorized  use  of  it  by 
either  belligerent,  or  both  belligerents,  for  any  purposes  connected  with  war,  which 
the  government  thinks  fit  to  prohibit ;  that  is  aU. 

Now,  the  reason  why  my  learned  friend  laid  so  much  stress  upon  these  rules,  and 
tried  to  make  so  much  of  them,  is  obvious.  In  that  political  act,  done  under  those 
circumstances,  and  before  there  was  any  legislation  whatever  in  the  United  States  on 
the  subject,  the  government  took  a  distinction,  which  we  find  upon  the  face  of  the 
rules,  between  equipments  ancipitia  mm  and  those  which  were  essentially  warlike ;  and 
my  learned  friend  wants  you  to  infer  that,  because  in  that  political  act  done  under 
those  circumstances  by  Washington's  administration,  it  was  thought,  in  the  absence  ot 
legislation,  expedient  to  make  that  distinction  for  their  present  government  and 
guidance,  therefore  you  are  to  import  that  distinction  into  the  interpretiou  of  ^'^j; 
subsequent  legislation  which  has  taken  place  upon  the  subject.  It  seems  to  me  that 
anything  more  extravagant  could  not  possibly  be  conceived ;  and,  indeed,  when  we 
look  at  the  rules  themselves,  it  wiU  not,  I  think,  appear  that  that  distinction  clearly 
extends  so  far,  even  as  my  learned  friend  imagines  under  the  rules,  because  I  observe 
that  there  is  only  one  of  those  aotioles  which  relates  to  the  original  armmg  and 
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equipping  of  vessels.  I  do  not  mean  to  argue  whether  or  not  arming  and  equipping 
are  to  gg  together  there,  but  at  all  events  "the  original  arming  and  equipping  of 
vessels  in  the  ports  of  the  United  States  by  any  of  the  belligerent  parties  for  military 
service,  offensive  or  defensive,  is  deemed  unlawful."  That  is  the  f&st  rule.  Then  the 
next  rule  permits  the  equipment  of  merchant  vessels ;  that  is  lawful.  The  third  rule, 
I  think,  clearly  speaks  of  the  equipment  of  vessels  already  in  existence,  and  in  the 
service  of  the  government ;  not  vessels  to  be  brought  into  existence  by  operations 
within  the  United  States,  but  vessels  existing  already  in  the  immediate  service  of  the 
government.  "  Equipments  in  the  ports  of  the  United  States  of  vessels  of  war  in  the 
immediate  service  of  the  government  of  any  of  the  belligerent  parties,  which  if  done 
to  other  vessels  would  be  of  a  doubtful  nature,  as  being  applicable  either  to  commerce 
or  war,  are  deemed  lawful ;"  which,  in  fact,  is  merely  the  ordinary  hospitality  shown  by 
all  countries  in  the  world  to  aU  ships  of  war,  (which  I  will  observe  upon  when  I  come 
to  the  eighth  section  of  our  act  of  Parliament,)  with  an  exception  with  regard  to 
prizes  taken  from  Prance,  founded  on  the  treaty  obligations  toward  France.  Then 
the  fourth  rule  is  this :  "  Equipments  in  the  ports  of  the  United  States  by  any  of  the 
parties  at  war  with  France  of  vessels  fitted  for  merchandise  and  war,  whether  with  or 
without  Commissions,  which  are  doubtful  in  their  nature,  as  being  applicable  either  to 
commerce  or  war,  are  deemed  lawful,  except  those  which  shall  have  made  prize,"  &c. 
That,  no  doubt,  was  the  article  which  my  learned  friend  particularly  referred  to,  because 
he  thought  it  useful  to  him.  It  was  a  particular  distinction,  which,  in  the  circumstances 
which  I  have  mentioned  in  this  act  of  state  antecedent  to  legislation,  the  United  States 
government  thought  fit  to  make,  and  the  reason  is  obvious.  They  say.  We  prohibit,  as 
an  invasion  of  our  sovereignty,  independently  of  any  legislation  whatever,  acts  for 
manifestly  warlike  purposes  within  our  territory ;  but  we  do  not  think  it  necessary  to 
carry  that  provision  further  in  the  absence  of  legislation,  upon  the  general  principles 
merely  of  the  law  of  nations,  nor  to  treat  as  an  invasion  of  our  territory  acts  which  are 
doubtful  and  equivocal  in  their  nature.  We  do  not  at  present  exercise  our  power  of 
prohibiting  such  acts.  Your  lordships  will  see  the  meaning  of  that,  more  especially 
when  you  remember  what  Mr.  Jefferson  said  in  the  letter  which  I  have  read,  namely, 
"  We  are  bound  by  our  treaties  with  three  of  the  belligerent  nations,  by  all  the  means 
in  our  power  to  protect  and  defend  their  vessels  and  effects  in  our  ports  or  waters,  or 
on  the  seas  near  our  shores."  Therefore,  being  able  to  limit,  and  intending  to  limit, 
according  to  their  own  sovereign  will  and  pleasure,  the  extent  of  the  prohibition 
which  was  then  made  by  the  sovereign  authority,  they  limited  it  in  that  way.  But 
how  that  can  be  imported  into  the  construction  of  the  subsequent  statute  appears 
to  me  to  be  a  thing  utterly  unintelligible ;  because,  looking  at  the  abstract  principle  of  law 
which  entitles  foreign  nations  to  do  the  one  thing  or  the  other,  it  depends  entirely 
upon  the  will  of  the  sovereign  power  of  the  country  where  it  is  done. 

My  lords,  my  learned  friend  Sir  Hugh  Cairns,  I  think,  in  his  argument  upon  that 
subject  forgot  that  it  is  the  practice  of  all  nations,  when  war  breaks  out  in  which  they 
intend  to  observe  neutrality,  by  their  sovereign  power  to  regulate  the  extent  to  which 
they  will  allow  what  otherwise  would  be  permissible  to  foreign  countries ;  and  the 
principle  always  has  been  to  give  hospitality  to  the  ships  of  war  and  other  ships  of 
foreign  countries  in  those  ordmary  things  which  are  universally  necessary,  and  which 
do  not  tend  to  increase  the  means  of  carrying  on  war  previously  existing.  And  it 
really  would  be  just  as  reasonable  to  say  that  the  rules  which  our  government  issued 
by  proclamation  at  the  beginning  of  the  present  war  between  the  United  States  and 
the  Confederate  States,  which  your  lordships  will  find  in  print,  I  think,  in  a  note  to 
Mr.  Wheaton's  book,  at  page  717,  of  the  last  edition. 

Mr.  Baeon  Channeiz,.  And  at  page  12  of  the  Appendix. 

Mr.  Attoeney  Gbneral.  No,  my  lord,  I  do  not  mean  the  neutrality  proclamation, 
I  mean  the  rules  according  to  which,  by  another  proclamation,  in  February,  I  think, 
upon  the  occasion  of  the  Tusoarora  and  the  Nashville,  two  ships,  which  were  a  good 
deal  talked  about,  coming  into  our  waters,  our  government  thought  fit  to  regulate,  as 
against  foreign  belligerent  powers,  the  extent  to  which  their  ships  should  enjoy  the 
hospitality  of  our  shores.  It  is  a  proclamation  exactly  ejusdem  genet-ia  with  these  rules 
of  1793,  and  of  which  it  may  be  said,  with  the  same  truth  with  which  Chancellor  Kent 
speaks  of  those  rules,  that  it  is  perfectly  warranted  by  the  rules  of  international  law 
and  founded  upon  them ;  namely,  founded  upon  the  principle  of  doing  what,  in  our 
judgment,  we  think  best,  to  preserve  an  impartial  neutrality,  and  to  protect  our  terri- 
tory from  any  assumption  of  power  within  it  which  we  do  not  think  fit  to  permit.  I 
am  not  going  to  read  those  rules  to  your  lordships.  I  teU  you  where  you  may  find 
them,  and  I  say  that  you  might  just  as  well  lay  hold  of  those  rules,  and  say,  that 
there  a  line  is  drawn,  and  that  everything  within  those  rules  is  againsfr  the  general 
principles  of  international  law.  Everything  which  they  permit  is  assumed  to  be  per- 
missible, independently  of  the  particular  will  of  the  sovereign  power,  and  it  is  said 
that  it  must  therefore  be  presumed  to  be  a  principle  which  was  borne  in  mind  in 
subsequent  legislation  upon  the  same  subject.  Nobody,  of  course,  could  read  those  rules 
of  our  government  without  seeing  that*  contention  of  that  kind,  with  respect  to  them, 
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would  be  perfectly  monstrous,  if  it  were  brought  forward  to  regulate  the  interpretation 
or  even  to  influence  the  interpretation  of  subsequent  legislation  in  our  country,  which 
was  language  of  its  own,  which  language  in  its  natural  sense  would  go  beyond  those 
rules.  I  gave  your  lordships  a  reference  to  the  page,  it  is  page  717  of  Wheaton.  It 
would  be  clearly  unreasonable  in  the  one  case,  and  it  is  equally  unreasonable  in  the 
other. 

But,  my  lords,  I  have  Washington's  own  authority  for  saying  so ;  and  I  have  the 
authority  of  other  great  persons,  judges  of  the  American  courts,  proving  that  they 
never  tooli  this  view  of  those  rules  of  theirs,  upon  which  my  learned  friend  builds  .his 
argument,  that  forsooth  you  are  to  look  upon  this  foreign  enlistment  act  as  a  mere 
statute  to  give  sanction  to  previously  existing  international  duties,  and  not  to  go 
beyond  the  limits  of  those  obugations,  which  limits  he  in  this  arbitrary  way  attempts 
to  define. 

Now,  I  will  refer  your  lordships  to  that  which  my  learned  friend  mentioned,  but 
thought  it  unnecessary  to  read,  but  which,  I  cannot  help  thinking,  is  at  least  as 
germane  as  what  he  did  read.  I  mean  the  President's  speech  to  the  two  houses  of 
Congress  when  announcing  those  rules,  and  his  other  acts  connected  with  the  same  sub- 
ject, and  requesting  that  they  would  proceed  to  legislation.  I  will  read  it  as  matter 
of  history,  at  aU  events  as  pertinent  as  that  which  we  have  heard  connected  with  the 
rules.  The  President,  on  the  3d  of  December,  1793,  said  this :  "  As  soon  as  the  war  in 
Europe  had  embraced  those  powers  with  whom  the  United  States  have  the  most  exten- 
sive relations,  there  was  reason  to  apprehend  that  our  intercourse  with  them  might  be 
interrupted,  and  our  disposition  for  peace  drawn  into  question  by  the  suspicions  too 
often  entertained  by  belligerent  nations."  And  I  observe,  my  lords,  there,  that  this 
falls  in  with  the  line  of  argument  which  I  submitted  to  your  lordships  yesterday  with 
respect  to  the  miscliief ;  that  the  mischief  is  not  to  be  measured  by  the  provable 
obligations  which  you  can  establish  by  what  my  learned  friend  called  the  letter  of 
international  law,  though  I  confess  I  do  not  know  where  the  letter  of  international 
law  is  to  be  found ;  but  the  suspicions  entertained  and  feelings  excited  equally  endan- 
ger peace.  Washington  goes  on :  "  It  seemed,  therefore,  to  be  my  duty  to  admonish  our 
citizens  of  the  consequences  of  a  contraband  trade,  and  of  hostile  acts  to  any  of  the 
parties,  and  to  obtain  by  a  declaration  of  the  existing  legal  state  of  things  an  easier 
admission  of  our  right  to  the  immunities  belonging  to  our  situation.  Under  these 
impressions  tl^  proclamation  which  will  be  laid  before  you  was  issued.  In  this  posture 
of  affairs,  both  new  and  delicate,  I  resolved  to  adopt  general  rules,"  (those  are  the  rules 
in  question.)  "  which  should  conform  to  the  treaties,  and  assert  the  privileges  of  the 
United  States.  These  are  reduced  into  a  system,  which  will  be  communicated  to  you. 
Although  I  have  not  thought  myself  at  liberty  to  forbid  the  sale  of  the  prizes  permitted 
by  our  treaty  of  commerce  with  France  to  be  brought  into  our  ports,  I  have  not  refused 
to  cause  them  to  be  restored  when  they  were  taken  within  the  protection  of  our  terri- 
tory, or  by  vessels  commissioned  or  equipped  in  a  warlike  form  within  the  limits  of 
the  United  States."  Then  he  proceeds  thus :  "  It  rests  with  the  wisdom  of  Congress  to 
correct,  improve,  or  indorse  this  plan  of  procedure ;  and  it  will  probably  be  found 
expedient  to  extend  the  legal  code  and  the  jurisdiction  of  the  courts  of  the  United 
States  to  many  cases,  which,  though  determined  on  principles  already  recognized, 
demand  some  further  provisions."  f  think,  therefore,  there  is  nothing  whatever  which 
would  lead  your  lordships  to  suppose  that  this  act  was  introduced  simply  for  the  pur- 
pose of  enacting  as  law  the  provisions  of  those  rules ;  and  it  is  manifest,  when  we 
compare  the  one  with  the  other,  that  they  differ  so  materially  that  it  is  impossible 
that  difference  should  have  been  without  intention  and  without  purpose. 

Now,  my  lords,  I  said  that  I  could  show  you  that  the  idea  of  this  foreign  enlistment 
act  having  been  intended  simply  to  enable  the  United  States  to  enforce  against  its 
subjects  obligations  which  were  due  from  it  to  other  belligerent  governments,  is  an 
idea  totally  inconsistent  with  the  judicial  view  of  the  matter,  which  has  always  been 
taken  in  the  United  States.  I  will  mention  to  your  lordships  in  connection  with  that 
subject  two  cases :  one,  the  case  of  the  Alerta,  which,  in  the  ninth  volume  of  Cranch, 
at  page  355,  where  Mr.  Justice  Bushrod  Washington  gave  the  judgment  of  the  court ; 
and  the  passage  which  bears  upon  this  subject  is  the  following :  "  A  neutral  nation 
may,  if  so  disposed,  without  a  breach  of  her  neutral  character,  grant  permission  to 
both  belligerents  to  equip  their  vessels  of  war  within  her  territory ;  but  without  such 
permission  the  subjects  of  such  belligerent  powers  have  no  right  to  equip  vessels  of 
war  or  to  increase  or  augment  their  force  either  with  arms  or  with  men  within  the  ter- 
ritory of  such  neutral  nation.  Such  unauthorized  acts  violate  her  sovereignty  and  her 
rights  as  a  neutral."  Nothing  can  be  clearer  than  that,  but  it  does  not  rest  on  that  author- 
ity only ;  for  we  find  the  same  doctrine  laid  down  in  the  case  of  the  EstreUa,  which  is 
frequently  referred  to  in  other  American  cases,  as  a  case  of  high  authority ;  and  which 
is  in  the  fourth  volume  of  Wheaton's  Supreme  Court  Reports.  The  passage  in  question 
is  in  the  judgment  of  the  court  at  page  309,  which  was  delivered  by  Mr.  Justice,  after- 
ward Chancellor,  Livingstone.  He  says  there :  "  So  long  as  a  nation  does  not  interfere 
in  the  war,  but  professes  an  exact  impartiality  toward  both  parties,  it  is  its  duty  as 
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■well  as  right,  and  its  safety,  and  good  faith,  and  honor  demand  it,  to  be  vigilant  in 
preventing  its  neutrality  from  being  abused  for  the  purposes  of  hostility  against  either 
of  them."  I  do  not  know  that  the  principle  for  which  I  contend,  as  embodied  in  the 
law  which  I  atn  now  asking  yonr  lordships  to  administer  and  expound,  could  be  better 
expressed  than  that.  "  This  may  be  done,  not  only  by  guarding  in  the  first  instance 
as  far  as  it  can  against  all  warlike  preparations  and  equipments  in  its  own  waters, 
but  also  by  restoring  prizes  taken  in  violation  of  its  neutrality."  Then  he  proceeds 
thus :  "  In  the  performance  of  this  duty,  all  the  belligerents  must  be  supposed  to  have 
an  equal  interest,  and  a  disregard  or  neglect  of  it  would  inevitably  expose  a  neutral 
nation  to  the  charge  of  insincerity  and  to  the  just  dissatisfaction  and  complaints  of  the 
belligerent,  the  property  of  whose  subjects  should  not,  under  such  circumstances,  be 
restored. .  The  United  States,  instead  of  opening  their  ports  to  all  the  contending  par- 
ties when  at  peace  themselves,  as  may  be  done  if  not  prevented  by  antecedent  treaties, 
have  always  thought  it  the  wisest  and  safest  course  to  interdict  them  from  fitting  out 
or  furnishing  vessels  of  war  within  their  limits,  and  to  punish  those  who  may  contrib- 
ute to  such  equipments."  Therefore,  Mr.  Justice  Livingstone  thinks  that  it  is  perfectly 
competent,  where  there  is  no  treaty  to  the  contrary,  to  allow  both  parties  to  come  into 
your  ports  and  equip ;  but  he  thinks  it  the  wiser  and  the  safer  course,  and  the  course 
mofet  consistent  with  the  safety,  good  faith,  and  honor  of  a  nation  professing  neutrality, 
especially  as  we  know  that  both  parties  in  any  given  war  will  not  practically  enter  for 
such  purposes  the  ports  of  the  same  neutral,  to  take  the  course  which  the  United  States 
have  done — namely,  to  interdict  them  both  from  fitting  out  or  furnishing,  and  to  pun- 
ish those  who  may  contribute  to  such  equipments. 

Mr.  Baron  Beamvtell.  What  are  we  to  understand  by  that?  According  to  his 
opinion,  but  for  the  special  prohibition  in  any  particular  case,  would  it  be  lawful  for 
the  subjects  of  a  neutral  state  to  fit  out  and  arm  a  vessel,  so  as  to  be  ready  for  hostilities 
when  it  left  the  neutral  port  ? 

Mr.  Attorney  Gestbrai,.  I  apprehend  that  it  is  undoubtedly  so.  There  was  no 
municipal  law  in  the  United  States  or  here,  before  the  foreign  enlistment  act,  to 
prevent  it. 

Mr.  Baron  Beamwell.  Nay,  as  I  understand,  there  was  no  international  law. 

Mr.  Attorney  General.  No  international  law  whatever. 

Mr.  Baron  Beamwell.  No  international  law  which  would  prohibit,  for  instance,  the 
arming,  manning,  and  in  every  way  equipping  a  confederate  ship  in  fl^s  port  for  the 
purpose  of  committing  hostilities. 

Mr.  Attorney  General.  All  that  is  necessary  for  me  to  say  is  this 

Mr.  Baeon  Beamwell.  I  beg  your  pardon.  All  I  want  to  know  is  this :  what  are 
we  to  understand  as  Mr.  Justice  Livingstone's  opinion  there? 

Mr.  Attorney  General.  I  think  that  it  was  his  opinion,  that  there  was  no  inter- 
national law  which  would  prevent  it,  provided  the  United  States  permitted  it  equally 
to  both  parties.  My  lords,  so  far  as  I  am  concerned,  I  believe  it  is  a  matter  as  to  which 
those  who  discuss  these  questions  do  not  fuUy  agree.  Some  think  that,  on  sound  views 
of  international  principles,  such  things  ought  not  to  be  permitted  by  neutral  nations ; 
but,  a§  far  as  I  can  find,  American  authority  is  distinctly  in  accordance  with  the  answer 
which  I  gave  your  lordship  as  to  what  I  understood  Mr.  Justice  Livingstone  to  hold, 
namely,  that  there  is  no  international  obligation,  provided  it  is  allowed  equally  to  both 
parties,  and  that  it  rests  merely  upon  municipal  law.  It  was  with  reference  to  that 
subject  that  I  referred  to  what  Wheaton  said  of  the  controversy  between  Lampredi  and 
Galiani;  it  is  just  the  same  thing  to  a  belligerent  who  suffers,  .whether  a  ship  fully 
armed  and  equipped  for  war  is  sold  without  having  been  previously  equipped  expressly 
with  a  view  to  that  sale,  or  whether  it  was  equipped  with  a  view  to  that  sale,  because 
she  equally  comes  out  of  the  port  of  a  neutral  nation  an  instrument  immediately 
adapted  for  hostilities. 

Mr.  Bakon  Bramwell.  What  occurred  to  me  at  the  time  as  a  difference  is  this,  that 
a  vessel  may  be  fully  equipped  and  armed  in  every  particular  except  the  fighting  crew ; 
then  if  you  sell  her,  you  sell  her  stiU  in  an  innocent  condition ;  but  what  occurred 
to  me  might  make  a  difference  would  be,  that  in  addition  to  what  you  might  call  her 
own  capacity  of  mischief,  she  had  the  requisite  crew  on  board — what  struck  me  was, 
that  then  the  port  would  be  a  station  of  hostilities. 

Mr.  Attorney  General.  I  wiU  address  myself  to  that  presently;  but  I  think  your 
lordship  will  see  that  although  it  is  perfectly  true  that  the  passage  which  I  read  took 
no  notice  of  the  presence  or  absence  of  the  crew,  yet  on  the  other  hand  it  must  be 
tolerably  obvious  that  the  government  which  purchases  such  a  vessel  fully  equipped 
and  fitted  out  for  war  would  take  care  to  provide  itself  with  a  crew  to  take  the  vessel 
out  of  port.  And  in  the  ordinary  and  natural  state  of  things,  it  is  not  to  be  presumed 
that  a  vessel  would  leave  port  without  a  crew,  and  I  do  not  find  anywhere  the  least 
trace  of  such  a  view  being  entertained  as  that  the  lawfulness  or  unlawfulness  of  such 
a  transaction  would  depend  upon  the  presence  or  absenoe  of  a  crew  sufficient  to  nav- 
igate the  vessel  for  warlike  purposes  when  she  left  the  port. 

My  lords,  before  I  address  myself  a  Uttle  to  the  observation  embodied  in  the  words, 
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"  station  of  hostilities,"  I  will  trouble  you  -with  one  more  reference  in  connection  with 
the  same  subject,  which  we  shall  find,  I  think,  in  a  note  to  Laurence's  Wheaton;  it 
refers  to  a  recent  act  of  state  rather  than  a  judicial  act,  but  it  is  not,  I  think,  unworthy 
of  attention  in  those  circumstances.  You  will  find  it  at  page  727,  in  a  note  to  that 
page  of  the  last  edition  of  Wheaton's  Elements.  It  was  an  act  of  state ;  in  fact,  an 
opinion,  I  think,  of  the  attorney  general,  adopted  by  the  government  in  1855,  upon  the 
occasion  of  a  question  arising  between  thi§  country  and  the  government  of  the  United 
States  as  to  some  recruiting  for  the  Canadiaji  service  which  was  going  on  in  New  York. 
I  think  it  may  be  in  your  lordship's  recollection  that  such  a  question  arose.  This  is 
what  is  said  in  the  opinion :  "  It  is  a  settled  principle  of  the  law  of  nations  that  no 
belligerent  can  rightfully  make  use  of  the  territory  of  a  neutral  state  for  belligerent 
purposes  without  the  consent  of  the  neutral  government.  The  undertaking  of  a  bellig- 
erent to  enlist  troops  of  land  or  sea  in  a  neutral  state  without  the  previous  consent  of  the 
latter  is  a  hostile  attack  on  its  national  sovereignty.  A  neutral  state  may,  if  it  please, 
permit  or  grant  to  belligerents  the  liberty  to  raise  troops  of  land  or  sea  within  its 
territory ;  but  for  the  neutral  state  to  allow  or  concede  the  liberty  to  one  belligerent, 
and  not  to  all,  would  be  an  act  of  manifest  partiality,  and  a  palpable  breach  of  neu- 
trality." Now,  nobody  can  help  seeing  that  this  would  meet  the  point  which  your 
lordship  has  put ;  because  troops  by  land  or  sea  involve  the  case  of  the  crew,  and  the 
view  there  expressed  by  the  attorney  general  of  the  United  States  and  adopted  by  the 
government  was,  that,  if  it  is  given  to  one  it  must  be  given  to  all.  Then  he  says :  "  The 
United  States  constantly  refuse  this  liberty  to  all  belligerents,  applying  with  impartial 
justice  that  prohibition  as  made  known  to  the  world  by  a  permanent  act  of  Congress." 
I  cannot  find  the  least  trace  of  the  contrary  view  in  the  American  authorities.  I  am 
quite  aware  that  Monsieur  Hautefeuille,  and  some  other  modern  writers  who  have 
discussed  debatable-questions  of  the  law  of  nations,  would  not  agree  to  that  proposition  ; 
and  your  lordships  will  not  at  all  understand  me  as  desiring  to  maintain  the  one  side 
of  the  question,  or  the  other,  as  an  abstract  proposition ;  all  that  I  mean  and  desire 
is  to  show,  that  as  between  the  government  of  Great  Britain  and  the  United  States  it 
certainly  is  not  to  be  assumed  that  the  view  of  international  law  which  my  learned 
friend  Sir  Hugh  Caims's  argument  has  supposed,  is  a  view  which  has  ever  been  estab- 
lished, nor  can  I  in  any  books  find  it  laid  down  as  the  view  settled  and  established  by 
that  species  of  authority  which  alone  can  make  international  law. 

Lord  Chie]^  Baeon.  It  is  not  very  easy  to  say  what  authority  will  make  absolutely 
international  law. 

Mr.  Attorney  Generai.  General  consent,  I  imagine,  my  lord,  is  necessary,  and  the 
usage  of  nations. 

Lord  Chief  Baron.  What  a  wide  proposition  that  is :  "  general  consent." 

Mr.  Attorney  Genbrai,.  It  is  a  very  wide  proposition,  my  lord,  no  doubt.  "We 
recollect  that  in  ecclesiastical  matters  there  is  a  proposition  called  the  Rule  of  St.  Vin- 
cent of  Lirius,  "quod  semper,  quod  ubique,  quod  orrmibvs;"  and  if  that  were  rightly 
interpreted  I  believe  that  we  should  be  within  very  large  limits  of  ecclesiastical  liberty. 
Of  course  I  do  not  mean,  nor  is  this  the  time  or  place,  to  undertake  to  establish'  in  what 
sense  the  words  are  used,  but  we  know  that  those  words  are  used  in  a  practical  sense. 
When  there  .is  anything  approaching  to  a  general  consent  of  nations,  illustrated  by 
practicg,  and  acquiesced  in  by  practice,  we  may  say  (especially  when  the  writers  upon 
the  subject  lay  it  down  as  law)  that  thaj;  is  a  settled  principle  of  law.  But  when  you 
have  aU  the  writers  that  I  can  find  in  a  particular  country  taking  another  view  of  the 
matter,  and  when  the  most  which  can  be  said  of  a  view  which,  perhaps,  in  the  abstract, 
may  be  reasonable,  is  that  it  has  been  advocated  upon  abstract  principles  of  reason, 
but  cannot  be  found  recognized  in  practice,  it  cannot  be  assumed  for  any  definite  pur- 
pose to  be  such  a  settled  principle  of  international  law  that  you  are  to  take  it  as  the 
basis  of  the  legislation  of  any  nation ;  nor  can  one  nation  impose  it  upon  another  and 
say,  "  We  are  entitled  to  require  yon  to  govern  your  conduct  by  it." 

My  lords,  let  me  make  an  observation  upon  the  expression,  "  a  station  of  hostilities," 
so  convenient  as  it  is  to  express  in  a  short  form  the  substance  of  an  argument  which 
has  been  addressed  to  your  lordships.  I  connect  it  with  what  my  learned  friend,  Sir 
Hugh  Cairns,  spoke  of  as  proximate  acts  of  war.  Now,  I  say  that  there  is  no  authority 
whatever  for  the  proposition  that  taking  a  ship  out  of  a  neutral  port  with  the  means 
of  carrying  on  war,  is  an  act  of  hostility  or  a  proximate  act  of  war;  it  is  no  doubt  an 
act  tending  extremely  to  injure  in  its  result  the  neutral  government,  and  so  are  the 
acts  which  the  argument  on  the  other  side  of  this  case  seeks  to  vindicate ;  so  is  the 
act  of  sending  out  a^ship  not  armed  for  war,  but  ready  to  receive  her  arms;  so  is  the 
act  of  sending  out  a  ship  prepared  for  warlike  purposes,  but  in  which  some  things  are 
left  to  be  done  when  she  gets  beyond  a  certain  line  of  sea.  There  are  many  cases  in 
which  the  supposition  that  there  would  be  cruisers  to  intercept  her  is  practically  an 
idle  one ;  cases  in  which  there  certainly  will  not  be  such  cruisers.  For  instance,  if  at 
the  beginning  of  this  war  the  United  States  had  thought  it  expedient  to  use  this  country 
for  the  purpose  of  creating  armed  vessels,  the  ports  of  the  Cimfederate  States  being 
blockaded,  it  would  be  pertectly  ridiculous  So  say  that     woa  d  have  been  possible  for 

21  A  0— VOL-  V 


322  CLAIMS   AGAINST   GREAT   BRITAIN. 

the  Confederate  States,  by  any  means  in  their  power,  to  prevent  the  application  of  arma- 
ments to  ships  outside  the  boundary  line  of  the  British  waters.  A  multitude  of  such 
cases  will  occur.  The  suggestion  that  in  any  case  the  thing  is  to  be  prevented  by  such 
means  is  unsatisfactory,  because  we  know  that  even  a  blockade  when  established  is 
very  easily  evaded,  and  therefore  to  rely  upon  that  to  prevent  the  means  organized 
within  neutral  territory  from  coming  together  so  as  to  make  the  instrument  of  war 
compJete,  would  be  a  very  idle  and  a  very  unsafe  reliance. 

My  lords,  I  therefore  pass  from  that  subject,  and  I  come  at  once  to  the  real  point,  as 
it  seems  to  me.  Of  course  I  may  seem  in  that  respect  to  be  drawing  censure  upon  my- 
self for  having  occupied  your  lordships'  attention  for  some  time  with  preliminary 
matter.  A  great  part  of  it  I  think  was  perfectly  germane — I  mean  what  I  said  about 
the  mischief  which  the  statute  was  meant  to  prevent ;  the  rest  I  must  presume  to  be 
germane,  because  my  learned  friend,  for  whom  I,  have  so  much  respect,  treated  it  as 
being  so,  otherwise  I  should  not  have  introduced  it.  I  now  come  to  the  statute.  I  go 
to  our  statute  at  once,  because  I  do  not  think  it  desirable  to  go  independently  into  an 
examination  of  the  American  statute,  except  so  far  as  a  comparison  of  the  two  may 
illustrate  the  construction  of  our  own ;  and  therefore,  what  I  have  to  say  upon  the 
American  statute  I  shall  connect  with  the  examination  which  I  shall  make  of  the  lan- 
guage and  structure  of  our  own. 

Now,  I  will  first  recur  for  a  moment  to  the  preamble,  upon  which  I  have  made  more 
than  one  observation,  although  I  now  propose  to  apply  what  I  have  to  say  upon  it  to 
what  I  have  not  noticed  before,  rather  than  to  what  I  have.  In  the  first  place,  I  call 
your  lordships'  attention  to  the  fact  that  on  the  face  of  this  preamble  "the  peace  and 
welfare  of  this  kingdom "  is  the  only  thing  spoken  of  as  to  be  protected,  and  there  is 
no  indication,  therefore,  of  an  intention  to  limit  it  by  any  assumed  obligations  of  this 
kingdom,  or  by  the  precise  extent  of  any  obligations  of  this  kingdom,  to  any  foreign 
belligerent  power.  Again,  a  very  singular  attempt  was  made  to  get  rid  of  a  difficulty 
by  some  of  my  learned  friends,  when  they  said,  with  regard  to  the  greater  number  of 
the  clauses  of  the  statute,  (those  relating  to  enlistment,)  that  they  did  not  really  turn 
upon  the  same  principle  at  all;  that  they  were  merely  intended  to  compel  the  subjects 
to  render  due  allegiance,  and  to  vindicate  the  dignity  of  the  Crown,  and  were  not  con- 
nected with  neutrality  or  international  obligation.  Again,  I  observe  that  there  is 
nothing  in  the  statute  about  vindicating  the  dignity  of  the  Crown,  and  nothing  about 
the  allegiance  of  the  subjects;  but, the  two  things  are  coupled  together,  namely,  the, 
enlistment  and  engagement  of  the  subjects  to  serve  in  war  in  foreign  service,  and  the 
equipping,  fitting  out,  and  arming  of  vessels,  all  of  which  it  is  said  may  "tend  to  en- 
danger the  peace  and  welfare  of  the  kingdom."  I  now  ask  your  lordships'  attention  to 
the  manner  in  which  this  fitting  out  and  equipping  is  spoken  of;  what  is  it  that  is 
mentioned  in  the  preamblef  "The  fitting  out  and  equipping  and  arming"  (which  we 
agree  is  just  the  same  in  substance  as  if  we  had  the  disjunctive  instead  of  the  conjunc- 
tive) "  of  vessels  by  his  Majesty's  subjects,  without  his  Majesty's  license,  for  warlike 
operations."  It  is  not  the  fitting  out  and  equipping  in  any  particular  manner,  but  in 
the  preamble  as  well  as  in  the  body  of  the  statute  it  is  for  a  particular  purpose,  "  for 
warlike  operations."  If  it  is  for  warlike  operations,  then  it  may  produce  the  mischief 
which  is  to  be  repressed.  Then,  lastly,  which  I  think  extremely  important,  though  of 
course  your  lordships  are  not  likely  for  a  moment  to  forget  it,  the  second  reoitaTin  the 
preamble  is,  "And  whereas  the  laws  in  force  are  not  sufiliciently  effectual  tor  prevent- 
ing the  same."  Therefore  we  know  that,  applying  those  rules  as  to  the  interpretation 
of  statutes,  which  all  the  authorities  point  to,  we  are  first  to  consider  what  was  the 
previous  state  of  the  law ;  then  what  was  the  mischief;  and  the  state  of  the  law  will 
be  altered,  so  far  as  the  words  of  the  act  according  to  their  just  construction  will  admit, 
by  the  suppression' of  that  mischief,  which  it  was  seen  that  the  previous  state  of  the 
law  was  not  sufficiently  effective  to  suppress.  It  is  obviously,  therefore,  intended 
(whether  it  is  done  or  not  is  another  question)  to  make  a  law  which  shall  be  sufficiently 
effectual  for  preventing  this  mischief,  (preventing,  not  punishing,)  the  previous  laws  not 
having  been  sufficiently  effectual  for  that  purpose.  The  legislature,  of  course,  may 
have  failed  as  utterly  as  the  argument  of  my  learned  friend  assumes;  they  may  or  may 
not ;  but  one  thing  is  perfectly  clear,  that  if  they  have  failed,  it  has  been  in  an  act 
which  they  intended  to  make  sufficiently  effectual  for  preventing  the  mischief,  which 
they  regarded  as  tending  to  endanger  the  peace  and  welfare  of  the  Iringdom,  and  which 
might  arise  from  the  acts  which  are  there  described. 

Now  I  pass  to  the  clauses,  and  your  lordships  will  bear  in  mind  that  in  this  act  there 
are  only  eight  clauses  which  precede  the  general  machinery,  as  to  the  way  of  recover- 
ing penalties,  and  so  on.  In  substance,  therefore,  for  our  purpose,  we  need  only  regard 
the  first  eight  clauses.  Of  those  eight  clauses,  five,  the  first  being  a  repealing  clause, 
relate  to  the  subject  of  enUstment.  Now,  my  learned  friend's  argument  is,  that  this 
statute  is  to  be  limited  in  its  construction  by  the  precise  rules  which  he  deduces  (on 
■  grounds  which  I  have  already  observed  upon,  and  will  not,  of  course,  recur  to)  as  the 
previous  rules  of  international  law. 
Lord  Chief  Bakon,  I  observe  that  there  was  no  previous  act  in  respect  of  ships. 
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Mr.  Attornbt  General.  None,  my  lord. 

Lord  Chief  Baron.  But  there  was  with  respect  to  the  enlistment  of  soldiers? 

Mr.  Attorney  Geneeax.  Yes,  my  lord.  . 

Lord  Chief  Baron.  It  seems  odd  that  the  act,  as  far  as  it  is  directed  against  the 
enlistment  of  soldiers,  exempts  from  its  operation  not  all  those  persons  who  had  enlisted 
before  there  was  any  law  against  it  at  all ;  but  it  says  that  the  act  is  not  to  extend  to 
persons  enlisted  before  certain  times  therein  specified. 

Mr.  Attorney  General.  I  beg  your  lordship's  pardon ;  if  your  lordship  will  loot  to 
the  words  at  the  end  of  the  third  clause,  I  think  you  will  see  that  the  persons  in  the 
situation  which  your  lordship  has  described  are  left  to  the  operation  of  the  former  law. 
The  repeal  does  not  extend  to  that. 

Mr.  Baron  Channbll.  If  they  had  offended  against  the  statutes  repealed  by  this  act 
they  would  be  still  liable  ? 

Mr.  Attorney  General.  Yes,  my  lord.  My  lords,  I  do  not  think  it  necessary  or 
useful  to  go  into  the  defects  of  the  old  enlistment  statutes. 

Lord  Chief  Baron.  The  act  received  the  royal  assent  on  the  3d  of  July,  1819,  and 
persons  enlisting  between  July  and  the  1st  August,  1819,  within  the  United  Kingdom, 
and  so  on,  are  not  within  the  act. 

Mr.  Attorney  General.  No,  my  lord. 

Lord  Chief  Baron.  So  that  though  they  may  have  broken  the  other  law,  they 
are  not  within  the  operation  of  the  old  law,  because  that  is  repealed,  and  their  case  is 
not  saved,  I  think. 

Mr.  Attorney. Generai..  I  do  not  know  that  it  is;  but  I  do  not  think  in  the  result 
it  wUl  be  deemed  by  your  lordships  very  important  to  pursue  that  subject  further, 
because  we  see  the  operation  of  that  third  clause.  It  was  argued,  "  This  legislation 
will  have  a  retrospective  effect  against  individuals."  It  was  said,  "that  we  do  not 
intend — we  will  relieve  individuals  from  a  retrospective  effect ;"  and  if  the  clause  has, 
in  point  of  fact,  given  them  an  immunity  which  they  would  not  otherwise  have 
possessed,  it  applies  only  to  those  particular  persons ;  and  whatever  may  have  been 
the  reason  for  that  indulgence,  which  I  cannot  enter  into,  it  certainly  was  limited  to 
them. 

Lord  Chief  Baron.  Did  the  old  law  make  it  a  misdemeanor  to  enlist  ? 

Mr.  Attorney  Genbrax.  Yes,  my  lord.  I  think  that  one  of  the  statutes  made  it 
inore  than  a  misdemeanor  ;  it  made  it,  I  believe,  a  felony. 

But,  my  lords,  I  was  going  to  observe,  that  my  learned  friend  felt  this  difficulty — 
having  endeavored  to  lay  down  a  principle  of  interpretation  derived  from  this  view  of 
international  obligations  as  applicable  to  this  act,  he  immediately  encounters  these 
five  out  of  the  eight  clauses,  to  which  he  perceives  that  it  is  entirely  inapplicable — 
because  no  person  can,  with  any  degree  of  seriousness,  contend  that  all  the'  things  pro- 
hibited by  these  first  five  clauses  were  things  which  could  be  treated  as  a  breach  of 
international  obligatiion  by  a  neutral  government  toward  a  belligerent  before  the  act 
passed.  For  example:  the  language  of  the  act  reaches  every  natural-born  subject; 
wheresoever  the  enlistment  may  take  place,  the  words  of  the  act  are  large  enough  to 
reach  his  case ;  it  is  a  universal  prohibition  uMcwnque  terrarum,  even  in  the  territory  of 
foreign  nations.  Therefore  this  goes  infinitely  beyond  any  obligation  which  could  ante- 
cedently have  been  siipposed  to  be  binding  on  the  country  enacting  the  law  toward 
any  belligerents.  And,  my  lords,  I  think  it  wiU  be  found  that  the  latter  part  of  the 
clause,  which  relates  to  something  to  be  dune  within  the  realm,  does  the  same ;  because 
the  latter  part  of  the  clause  goes  on  to  say,  that  anybody  who,  within  the  realm,  "  shall 
hire,  retain,  engage,  or  procure,  or  shall  attempt  or  endeavor  to  hire,  retain,  engage, 
or  procure  any  person  or  persons  whatever,"  (in  each  of  those  two  cases  it  does  not 
signify  whether  he  is  a  natural-bom  subject  or  not,.)  not  only  "to  enlist"  but  "to  go, 
or  agree  to  go,  or  embark  from  any  part  of  his  Majesty's  dominions  for  the  purpose  or 
with  intent  to  be  so  enlisted,"  shall  be  guilty  of  a  misdemeanor.  Therefore  that  would 
reach  the  case  of  an  officer  of  the  United  States  in  this  country  who,  meeting  in  this 
country  some  of  his  own  countrymen,  persuades  them  to  go  to  the  United  States,  to 
enlist  there  in  the  service  of  the  United  States.  So  anxious  was  the  legislature  tO' 
protect  and  fence  rovmd  by  sufficient  safeguards  the  general  principles  upon  which 
this  act  was  founded,  and  not  to  meet  the  danger  by  narrow  and  limited  constructions, 
but  to  throw  a  wide  net  over  the  whole,  that  even  those  cases  which  seem  most  remote 
from  the  particular  occasion  are  comprehended  in  these  enlistment  clauses. 

My  lords,  I  was  str,uck  also  as  regards  the  bearing  of  this  part  of  the  case  with  my 
learned  friend's  argument  as  to  the  occasion.  He  said :  "We  know  upon  what  occasion 
this  act  was  passed ;  there  was  Sir  Gregor  McGregor  preparing  a  fillibustering  expediti  on 
in  this  country,  and  taking  Portobello.  There  were  troops  paraded  in  Regent  street 
and  in  the  streets  of  London  for  a  foreign  service.  Was  that  state  of  things  to  be 
endured?"  But  are  these  enlistment  clauses  to  be  limited  to  the  parading  of  troops  in 
Regent  street  or  the  streets  of  London  ?  That  might  be  the  particular  occasion,  but 
the  remedy  goes  far  beyond  the  particular  occasion,  and  covers  a  very  large  space  of 
ground,  including  the  particular  occasion,  but  also  including  very  much  more. 
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Lord  Chief  Baron.  I  believe  that,  while  in  this  country,  the  person  to  whom  you 
have  alhided  constituted  himself  sovereign  of  the  order  of  the  Green  Dragon,  and 
^^r    ™'SW8  grand  crosses,  and  created  dukes  and  marquises  without  end. 

Mr.  Attoenby  Genekal.  I  recollect  that  in  those  debates  to  which  my  learned 
mend  has  referred,  one  of  the  speakers  (I  am  not  quite  sure  whether  it  was  not  the 
first  Lord  Eipon)  speaks  of  him  as  a  captain  whose  world  was  his  ship,  and  whose  court 
was  there,  and  whose  army  was  there,  and  comprehended  everything  in  it.  He  seems, 
no  doubt,  to  have  been  a  very  singular  personage ;  but  it  would  be  a  very  singular 
thing  if  it  should  be  held  that  because  the  strange  exploits  of  that  personage  were  the 
immediate  occasion  of  the  passing  of  that  act,  therefore  you  are  to  cut  it  down  to  the 
suppression  of  future  Sir  Gregor  McGregors,  and  future  Green  Dragons,  and  ships  of 
WEU-,  which  were  to  be  the  world  to  their  captains.  We  know  that  these  were  times 
when  there  was  certainly  a  very  remarkable  disposition  to  enlarge  the  construction 
of  statutes  upon  very  slender  grounds.  I  think  that  we  have  long  got  out  of  that 
habit  even  with  statutes  not  penal,  and  I  am  certainly  not  asking  your  lordships  to 
construe  a  statute  which  names  Sir  Gregor  McGregor  only,  as  applying  to  all  the  rest 
of  the  world ;  but,  on  the  other  hand,  I  must  protest  against  the  doctrinetbat  a  statute 
which  extends  to  all  the  rest  of  the  world,  is  to  be  restrained  to  Sir  Gregor  McGregor; 
which  is  the  substance  of  my  learned  friend's  argument. 

Now,  my  learned  friend.  Sir  Hugh  Cairns,  said  another  thing,  which  I  have  already 
noticed,  but  upon  which  I  must  make  a  further  observation,  couuected  with  these 
clauses.  He  said  that  these  clauses  have  nothing  to  do  with  international  obligations. 
I  say  that  they  have  quite  as  much  to  do  with  international  obligations  as  the  other 
clauses  have;  because  such  things  as  were  done,  the  levying  of  troops  in  England, 
organizing,  drilling,  and  disciplining  them  in  England,  and  parading  them  through  the 
streets  of  London,  with  a  view  to  invade  the  Spanish  provinces  of  South  America, 
were  as  much  acts  of  proximate  hostility  as  any  equipment  of  ships  could  be ;  and,  in 
fact,  the  caae  to  which  I  referred  your  lordships,  in  Wharton's  American  Law,  of  the 
prosecution  of  Workman  and  Kerr  for  an  expedition  against  Mexico,  illustrates  that. 
That  was  a  case  in  point.  Troops  do  not  always  require  to  go  by  sea.  An  expedition 
of  soldiers  in  Canada  might  be  organized  and  drilled  there,  and  pass  over  the  frontier. 
It  is  therefore  plain  that  the  injury  may  be  quite  as  great  to  the  foreign  government 
with  regard  to  men  as  it  can  be  with  reference  to  ships. 

Now,  my  lords,  I  wish  your  lordships  to  observe  one  other  thing  upon  the  second 
clause  before  I  leave  it ;  it  is  an  observation  which  we  shall  have  constantly  to  repeat 
in  the  examination  of  this  statute.  The  legislature  had  before  them  the  American 
statute;  they  desired  to  make  the  British  act  an  instrument  of  a  wider  scope,  and  not 
subject  to  the  evasions  and  to  the  difficulties  found  in  that  statute ;  and  even  in  this 
second  clause  we  shall  observe  that  fact;  because  both  in  the  American  statute  of  1793 
and  in  the  American  statute  of  1818  your  lordships  will  iind  that  the  second  clause  (I 
take  the  act  of  1818)  makes  an  exception  from  the  enlistment  clauses,  and  expresses 
it  in  these  words:  "that  this  act  shall  not  be  construed  to  extend  to  any  subject  or 
citizen  of  any  foreign  prince,"  &c.,  "  who  shall  transiently  be  within  the  United  StateSj 
and  shall,  on  board  of^  any  vessel  of  war,  letter  of  marque,  or  privateer,  which  at  the 
time  of  its  arrival  within  the  United  States  was  fitted  and  equipped  as  such,  enlist  or 
enter  himself,  or  hire  or  retain  another  subject  or  citizen  of  the  same  foreign  prince," 
&c.,  "who  is  transiently  within  the  United  States,  to  enlist  or  enter  himself  to  serve 
such  foreign  prince,"  &c.,  "on  board  such  vassel  of  war  letter  of  marque,  or  privateer, 
if  the  United  States  shall  then  be  at  peace  with  iuch  foreign  prince,"  &c.  Now,  that  is 
an  exception  which  seems  very  reasonable  in  its  principle,  namely,  in  favor  of  persons 
owing  a  transient  allegiance,  who  by  one  of  their  own  countrymen,  who  is  also  transiently 
within  the  United  States,  may  be  enlisted  to  serve  in  the  armies  of  their  own  country. 
I  do  not  think  that  it  is  limited  to  that ;  bnt  there  is  no  such  "exception  in  the  English 
act.  We  have  chosen  to  be  stricter,  and  have  not  allowed  the  thing  to  be  done  on  any 
pretence  whatever.  Of  course  the  penalty  against  serving  uUcunque  gentium  must  be 
limited  to  natural-born  subjects,  because  we  cannot  legislate  for  other  parts  of  the  world. 
But  when  you  come  to  the  latter  part  of  the  clause,  no  person,  whether  he  be  here 
transiently  or  permanently,  be  he  a  citizen  of  this  or  any  other  country  in  the  world, 
may  engage  any  other  person  not  only  to  enlist,  but  to  go  abroad  from  this  country  for 
the  purpose  of  enlistment.  Nothing  can  be  stronger  to  show  the  intention  of  our 
government  to  cut  off  all  the  difficulties  aiid  means  of  evasion  by  words  covering 
every  case  out  of  which  evasion  might  rise. 

My  lords,  I  now  come  to  the  seventh  clause  of  the  English  act.  Now,  here,  the  first 
thing  which  I  will  take  the  liberty  of  doing  is,  to  ask  your  lordships  to  note  (perhaps 
I  may  not  myself  have  noticed  every  one  of  them)  the  differences  which  I  have  noticed 
in  this  and  in  the  other  clause  relating  to  ships  between  the  English  and  the  American 
statutes.  In  the  first  place,  my  lords,  we  have  throughout  in  the  English  act  the 
disjunctive  for  the  conjunctive;  a  change  pregnant  with  purpose  and  with  meaning. 
Then  secondly,  whereas  in  the  American  statute  the  word  "equip"  is  not  used  in  any 
of  those  portions  of  the  act  which  define  and  describe  the  offense,  but  only  incidentally 
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comes  in  for  another  purpose  later  in  the  clause,  we  have  in  the  English  statute  that 
■word  "§quip"  used  thioughout.  The  American  words  are  these:  "If  any  person  shall 
within  the  limits  of  the  United  States  fit  out  and  arm,  or  attempt  to  fit  out  and  arm, 
or  procure  to  be  fitted  out  and  armed,  or  shall  knowingly  be  concerned  in  the  "  furnishing, 
fitting  out,  or  arming;"  the  word  "equip"  not  being  mentioned  there.  We  find  that 
,  the  equipment  is  afterward  mentioned  but  only  incidentally,  and  for  quite  a  different 
purpose;  it  is  mentioned  just  at  the  end  of  clause  where  that  is  described  which  is  to 
be  forfeited,  namely,  all  "stores  "  &c.,  "  which  may  have  been  procured  for  the  building 
and  equipment  thereof."  I  shall  have  something  to  say  hereafter  upon  the  word 
"building,"  as  it  occurs  there.  We  thought  it  right  to  cover  all  evasions,  and  I  shall 
show  your  lordships  in  time,  that,  although  for  practical  purposes  it  has  been  necessary 
in  this  discussion  to  rest  much  upon  the  differences  in  the  meaning  of  these  words, 
each  of  them  is  officious,  and  that  is  not  mere  redundancy.  It  was  thought  fit  in  the 
English  statute  to  put  in  the  word  "equip."  Then  the  word  "furnish"  is  also  put  in 
throughout  in  the  English  act,  though  in  the  American  statute  it  only  comes  in  as 
defining  what  your  lordships  have  sometimes  called  the  offense  in  the  second  degree. 
In  the  principal  offense  it  is  '4f  any  person  shall  fit  out  and  arm,  or  attempt  to  fit  out 
and  arm,  or  procure  to  be  fitted  out  and  armed ;"  but  then  come  the  words,  "  or  shall 
knowingly  be  concerned  in  the  furnishing,  .fitting  out,  or  arniing;"  "furnishing"  cqmes 
in  there  in  connexion  with  the  "  knowingly  concerned."  We  have  thought  it  wise  to 
put  in  the  word  "furnishing"  in  every  one  of  the  clauses,  as  a  distinct  alternative. 

Then,  my  lords,  in  the  American  statute  the  purpose  was  expressed  simply  and  solely 
by  the  words,  "  with  intent  that ; "  but  we,  with  the  object  of  avoiding,  I  suppose, 
some  evasion  or  quibble  upon  the  word  "intent,"  have  added  the  words,  "  or  in  order." 
Those  words,  "  or  in  order,"  are  put  in  obviously,  as  I  understand  it,  to  meet  such  argu- 
ments as  have  been  advanced  in  this  case,  that  builders  and  other  tradesmen  are  not 
parties  to  the  intent.  At  all  events  they  do  it  "in  order  that,"  and  for  the  purpose  of 
avoiding  quibbling  of  that  description,  the  words  "in  order"  have  been  introduced 
into  this  act. 

The  next  difference,  my  lords,  is  in  the  interpolation,  rather  awkwardly  done,  of  the 
words  "  as  a  transport  or  store-ship,  or  with  intent."  Your  lordships  know  that  those 
words  are  not  in  the  American  act.  I  think  that  we  can  tell,  without  going  to  Hansard 
for  information,  the  history  of  those  words ;  experience  teaches  us  that  words  which 
are  ill-adjusted  to  the  grammatical  construction  of  a  clause  in  that  way,  are  probably 
got  in  as  an  amendment  in  committee ;  and  as  a  matter  of  fact,  if  your  lordships  search 
in  the  proper  quarter,  you  will  find  that  a  person  not  originally  Mendly  to  the  act  was 
the  author  of  those  words.  They  do  no  harm ;  on  the  contrary,  I  would  rather  have 
them,  because  they  also  show  that  it  was  meant  to  cover  every  evasion.  It  might  have 
been  said :  '  The  act  says  that  we  must  not  prepare  ships  which  are  to  be  used  to  cruise 
or  commit  hostilities,  bvit  we  may  land  a  whole  army  from  ships  which  we  use  as  trans- 
ports." The  act  covers  that.  Perhaps  it  might  be  said:  "No  doubt  the  enlistment 
clauses  will  prevent  our  enlisting  that  army  here ;  but  supposing  it  can  be  enlisted  in 
some  neighboring  country,  say  li'rance,  French  ships  shall  bring  the  people  to  the  limit 
of  English  waters,  and  our  transports  will  meet  them  there  and  no  harm  will  be  done." 
Then  there  is  the  expression,  "  or  store-ship."  In  truth  almost  every  warlike  purpose 
for  which  a  ship  can  be  employed  is  covered  there.  A  ship  to  be  useful  in  war,  I  think, 
must  be  either  a  ship  used  as  a  cruiser,  or  to  commit  hostilities,  or  else  as  a  transport 
or  store-ship  ;  they  put  in  those  words  to  cover  every  possible  case,  and  every  possible 
warlike  use. 

My  lords,  I  now  come  to  notice  the  omissions  in  this  clause,  and  the  first  which  I 
observe  is  one  wliioh  I  think  does  me  no  harm,  though  I  own  that  for  the  mere  illustra- 
tion of  my  argument  I  should  have  been  rather  glad  if  it  had  not  been  made.  I  do 
not  think  that  the  fact  of  its  having  been  made  damages  my  argument  the  least  in  the 
world;  but  I  should  have  gained  an  additional  argument  in  the  English  statute  as  com- 
pared with  the  American  if  it  had  not  been  made.  I  mean,  the  omission  of  some  of 
the  words  which  occur  at  the  end  of  the  clause  describing  what  is  to  be  forfeited. 
The  American  clause  is  this :  "And  every  such  ship  or  vessel,  with  her  tackle,  apparel, 
and  furniture,  together  with  all  materials,  arms,  ammunition,  and  stores  which  may 
have  been  procured  for  the  building  and  equipment  thereof,  shall  be  forfeited."  Now, 
we  wiU  see  presently  what  is  the  effect  of  the  omission  of  those  words  in  the  English 
statute,  and  what  is  its  probable  reason.  But  let  me  pause  for  an  instant,  my  lords, 
to  ask  your  lordships  to  attend  to  the  light  which  those  words  throw  upon  what  the 
framers  of  the  American  act,  at  all  events,  understood  to  be  the  meaning  of  the  lan- 
guage which  they  had  previously  used. 

Lord  Chibf  Bakon.  The  construction  of  a  British  statute  should  be  upon  some 
grounds  common  to  all  the  British  subjects.  You  can  hardly,  I  think,  induce  an  English 
court  to  construe  a  British  criminal  law  upon  grounds  which  would  not  be  patent  to 
all  English  subjects. 

Mr.  Attoeney  General.  Certainly  not,  my  -lord,  and  I  should  be  very  much  mis- 
understood if  I  were  supposed  to  be  asking  your  lordships  to  do  so. 


326  CLAIMS   AGAINST   GREAT   BRITAIN. 

L'OKD  ClBDBF  Bakon.  Supposing  that  without  this  comparison  of  the  two  statutes, 
the  natural  moaning  of  the  English  statute  would  be  one  thing,  but  that  with  that 
comparison  those  who  are  familiar  with  law  would  infer  from  the  construction  of  the 
two  acts  that  the  British  statute  was  intended  to  go  further  than  the  act  of  Congress  ; 
if  that  argument  was  not  patent  to  all  British  subjects  it  would  hardly  be  a  legitimate 
ground  of  decision  here.  < 

Mr.  Attokndy  General.  I  use  no  such  argument,  my  lord,  and  I  should  have  been 
greatly  misunderstood  if  I  were  supposed  to  do  so.  I  am  going  to  argue  to  your  lord- 
ships that  the  plain  .meaning  of  the  English  statute  is  with  me,  and  I  illustrate  that 
argument,  as  I  think  I  am  perfectly  entitled  to  do,  by  comparing  that  statute  with  an 
act  of  another  country  in  pari  materid,  which  for  this  purpose  we  will  suppose  our  legis- 
lature never  saw,  and  showing  yonr  lordships  how  it  covers  cases  which  are  omitted  in 
that  other  statute ;  and  I  shall  afterward,  I  think,  show  yotir  lordships  that  if  you  do 
not  wrest  the  words  and  do  not  tamper  with  the  language 

Loud  Chief  Baeon.  ffou  are  rather  arguing  to  show  that  the  conclusions  drawn 
by  Sir  Hugh  Cairns  were  not  correct. 

Mr.  Attoknby  General.  Certainly,  my  lord,  as  I  think  I  have  a  perfect  right  to  do. 
Of  course,  if  your  lordships  were  to  tell  me  that  you  thought  differently  I  should  at 
once  bow;  but  I  think  it  not  otherwise  than  legitimate  and  useful  to  have  the  means 
of  illustrating  the  argument  which  I  shall  urge  upon  the  mere  language  of  the  English 
act  by  another  act  ift  pari  materid,  which  differs  from  it,  though  it  be  not  an  act  of  this 
country.  I  quite  agree,  that  you  must  ultimately  decline  to  construe  the  English  act 
with  reference  to  the  American,  or  to  place  any  construction  upon  it  which  its  own 
words  do  not  justify,  merely  because  it  differs  in  some  respect  from  an  American  statute. 
No  doubt  nothing  could  be  more  illegitimate  than  such  a  mode  of  construction,  except 
perhaps  construing  it  by  speeches  made  in  the  House  of  Commons ;  but  I  think  your 
lordships  will  find  that  the  words  are  effectual  for  their  purpose,  and  that  this  is  brought 
home  and  point  is  given  to  the  proof  of  it  by  what  I  say  in  comparing  the  one  act  with 
the  other  by  way  of  illustration. 

My  lords,  the  observation  which  I  was  about  to  make  upon  the  American  statute, 
I  agree,  is  not  an  observation  which  arises  upon  the  English  statute  at  all,  which 
omits  the  word  "  building "  entirely  in  its  language ;  but  I  may,  nevertheless,  be  per- 
mitted to  make  that  observation  with  regard  to  the, American  statute  as  bearing  upon 
this  argument,  as  an  illustration  of  the  meaning  of  the  language.  The  Americans 
speak  the  same  language  as  we  do  ;  and  it  is  perfectly  clear  that  here  you  have  an 
example,  as  good  at  all  events  as  anything  which  can  be  taken  out  of  Webster's  Dic- 
tionary, or  Johnson's  Dictionary,  of  the  manner  in  which  the  word  "  fit  out "  is  used, 
and  what  it  is  understood  to  cover ;  because  here  we  have  persons  speaking  the  lan- 
guage which  is  expounded  in  one  of  the  dictionaries  which  I  have  mentioned,  if  there 
be  any  difference  m  the  two  languages.  In  one  of  the  statutes,  namely,  the  American, 
it  is  expressed  that  the  offense  consists  in  fitting  out  and  arming,  or  attempting  to  fit 
out  and  arm,  or  procuring  to  be  fitted  out  and  armed,  or  knowingly  being  concerned, 
and  so  forth.  What  is  to  be  forfeited?  Among  other  things,  "all  materials  which 
may  have  been  procured  for  the  building  and  equipment  thereof."  It  is  perfectly  plain, 
therefore,  that  the  words  used  by  the  framers  of  that  act,  in  the  language  which  they 
.spoke  in  the  earlier  part  of  the  section,  were  held  to  be  sufficient  to  apply  to  a  vessel 
in  course  of  building,  because  "materials  procured  for  the  building  thereof,"  of  course 
could  not  apply  to  a  vessel  already  completely  built.  It  is  only  an  illnstratioa  of  the 
use  and  meaning  of  language.  I  shall  have  more  illustrations  of  that  kind  to  give 
your  lordships  from  American  sources,  and,  perhaps,  some  from  English  sources  ^so; 
but  I  think  this  an  illustration  not  without  value. 

Now  the  absence  of  similar  words  in  our  act  is  not  any  argument  whatever  to  the  con- 
trary, for  this  plain  reason;  that  by  our  law,_  as  I  apprehend,  no  materials  which  have 
been  procured  with  a  view  to  the  use  of  them  in  building  a  ship  become  a  part  of  or 
are  ind«ntified  with  the  ship,  until  they  have  been  actually  in  some  way  appropriated  to 
her.  If  appropriated,  they  are  covered  by  the  words  which  we  do  find  in  the  English 
statute,  "together  with  all  the  materials,"  &c.,  "  which  may  belong  to  or  be  on  board 
of  such  ship  or  vessel."  If  she  were  in  course  of  building,  and  supposing  the  language 
of  the  act  to  be  enough  to  strike  a  ship  in  course  of  building,  materials  which  were 
appropriated  to  her,  so  as,  for  instance,  to  vest  them  in  the  person  to  whom  the  hull, 
as  it  was  building,  belonged,  would  be  materials 'belonging  to  the  vessel,  and  would 
be  covered  by  this  forfeiture ;  and  there  is  no  principle  or  reason  why  any  other  mate- 
Tials  should  be. 

Then,  my  lords,  I  will  observe  upon  the  differences  in  the  next  clause,  namely,  the 
eighth,  before  I  proceed  further  in  the  argument.  Now,  in  the  next  clause  we  have 
these  two  diiferences,  which  I  have  observed.  The  American  statute,  in  its  fifth  sec- 
tion, prohibits  the  augmentation  of  the  force  of  a  ship  of  war  coming  into  the  United 
States,  iniw  alia,  "by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by  changing 
those  on  board  of  her  for  gnus  of  a-lar^er  caliber."  In  the  English  act  your  lordships 
will  observe  that  the  words  are  "by  adding  to  the  number  of  the  guns  of  such  vessel, 
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or  by  changing  those  on  board  for  other  guns,"  saying  nothing  about  their  caliber; 
therefore  you  have  larger  words.  You  are  not  to  limit  it  by  an  examination  whether 
the  guns  are  of  a  larger  caliber  or  not.  Then,  lastly,  the  words  following  in  that  clause 
of  the  American  statute  are,  "  or  by  the  addition  thereto  of  any  equipment  solely  appli- 
cable to  war."  It  has  been  preferred  in  the  English  statute  to  use  the  more  general 
expression  "or  by  the  addition  of  any  equipment  for  war,"  so  as  to  avoid  the  quibble 
as  to  whether  it  was  solely  applicable  to  wai,  or  might  be  applied  also  to  other 
things. 

Your  lordships  recollect  that  Sir  Hugh  Cairns  laid  a  good  deal  of  stress  upon  the 
tenth  and  eleventh  sections  of  the  American  statute,  which  relate  to  bonds  which  may 
be  required  under  certain  circumstances,  and  to  the  power  of  the  President  to  detain 
ships.  My  lords,  the  tenth  section  deals  with  the  case  of  an  .arnied  vessel,  belonging 
wholly  or  in  part  to  citizens  of  the  United  States.  That  is  not  in  our  act  at  all,  and  I  can- 
not perceive  how  its  absence  fr^m  that  act,  or  its  presence  in  the  American  act,  can  effect 
me  prejudicially.  That  was  a  provision  applicable  to  a  particular  class  of  ships,  which 
in  the  American  statute,  I  apprehend,  would  not  at  all  cut  down  or  limit  the  previous 
clauses.  Then  the  eleventh  clause  says  "that  the  collectors  of  the  customs  be,  and 
they  are  hereby  respectively  authorized  and  required  to  detain  any  vessel  manifestly 
built  for  warlike  purposes,  and  about  to  depart,"  under  certain  circumstances.  Now 
that  is  important,  because  it  shows  most  distinctly  that  a  vessel  which  is  not  provided 
with  equipments  exclusively  applicable  to  war,  provided  she  be  manifestly  built  for 
warlike  purposes,  a  vessel  which,  though  not  armed,  has  a  cargo  consisting  of  arms 
and  ammunition,  is  within  the  purview  of  the  act,  and  is  to  be  detained  until  certain 
security  is  given.  That  provision  is  not  in  our  act  either.  I  do  not  myself  think  that 
it  much  affects  the  question  one  way  or  the  other ;  but  as  far  as  its  bearing  goes  upon 
the  construction  of  the  American  act,  I  do  not  think  that  it  is  that  which  my  learned 
friend  has  attributed  to  it. 

My  lords,  we  now  come  to  what  I  believe  to  be  the  ultimate  point,  namely,  the 
proper  meaning  of  tlie  words  which  we  have  got.  '  Now  I  take  it  first  entirely 
upon  the  words  as  they  stand,  without  reference  to  any  other  statute  of  this  or  any 
other  country,  and  without  reference  at  present  to  any  authorities  which  may  have 
been  decided  in  any  other  country  upon  any  act  in  pari  materid.  My  lords,  with  regard 
first  of  all  to  these  four  words,  I  think  that  I  can  show  that  each  of  those  words  has  a 
sense  sufftciently  different  from  the  other  to  explain  why  the  legislature  considered  it 
expedient  to  put  every  one  of  them  in  under  the  disjunctive  copula.  Take  the  word 
"equip"  for  example.  I  very  much  agree  with  what  was  said  by  my  learned  friend, 
Mr.  Mellish,  whose  argument  appeared  to  me  to  have  only  one  fault,  namely,  extreme 
brevity.  I  should  have  been  very  glad  if  it  had  been  longer ;  but  I  very  much  agree 
with  what  he  said  about  that  word,  namely,  that  it  is  a  perfectly  flexible  term,  cover- 
ing very  widely  whatever  is  done,  for  the  purpose  of  prepacing  a  ship  for  the  service 
which  she  is  to  perform.  I  do  not  agree  that  if  it  is  not  an  equipment  solely  applica- 
ble to  that  purpose,  it  therefore  is  not  an  equipment  for  that  purpose ;  but  as  to  its 
largeness  and  signification  I  do  agree  with  him ;  and  there  is  one  thing  which  may 
be  covered  by  and  included  in  the  word  "equip,"  which  we  cannot  find  to  be  covered 
by  any  other  word  here ;  I  mean  the  crew,  the  manning.  Your  lordships  know,  that 
m  the  French  language  the  crew  of  such  a  vessel  is  called  "  equipage,"  and  there  can  be 
no  doubt  that  the  word  "fit  out"  will  not  include  the  crew.  Upon  that  point  I  may 
mention  what  I  find  in  Lord  Tenterden's  book  upon  shipping,  where  the  fitting  out 
and  manning  are  distinguished;  it  is  a  passage  in  the  eighth  edition,  page  134  :  "As 
the  master  in  general  appears  to  all  the  world  the  agent  of  the  owners  in  matters 
relating  to  the  usual  employment  of  the  ship,  so  does  he  also  in  matters  relating  to  the 
means  of  employing  the  ship,  the  business  of  fitting  out  and  victualUug  and  manning 
the  ship  being  left  wholly  to  his  management  in  places  where  the  owners  do  not  reside." 
There  he  distmguishes,  and  I  think  with  accuracy,  fitting  out,  victualling,  and  manning. 

I  think,  also,  my  lords  (though  I  am  not  about  to  detain  you  by  going  into  any  proof 
of  it,)  that  if  your  lordships  should  think  it  worth  while  to  make  a  careful  examination 
of  Mr.  Justice  Story's  judgment  in  the  case  of  the  Santissima  Trinidad,  you  will  there 
find  traces  of  his  honor  having  considered  that  the  equipment  of  the  crew  was  within 
the  meaning  of  the  American  statute ;  but  I  will  not  lay  stress  upon  that,  because  it  is 
possible,  that  in  the  places  where  he  uses  the  word  "  equipment  "it  may  not  be  intended 
to  be  used  with  that  object. 

My  lords,  I^have  mentioned  one  extremity  of  what  the  word  "equip "may  cover.  I 
will  now  mention  a  subject  which  lies  at  the  other  extremity.  Take  the  riggiug,  for 
example — there  is  an  example  to  which  I  will  refer  your  lordships  without  dwelling 
upon  it  in  the  case  of  Frost  vs.  Oliver,  which  was  tried  before  Lord  Campbell,  and 
which  is  reported  in  2d  Queen's  Bench  Reports,  pages  304  and  305,  in  which  the  rig- 
ging— ^rope  supplied  for  the  running  of  the  ship — is  the  subject,  and  Lord  Campbell 
over  and  over  again  speaks  of  it  as  necessary  for  the  equipment  of  the  ship.  So  that 
we  have  those  two  things,  so  to  say,  at  the  two  extremities  of  the  term  "  equipment." 
We  have  manning,  a  thing  most  remote  from  the  "  furniture,"  and  we  have  rigging. 
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•whioli,  it  may  be,  belongs  to  the  category  of  "fnmiture.''  What  else,  is  covered  by  the 
■word  I  win  not  at  present  say,  because  I  shall  have  some  authorities  to  refer  to  as 
bearing  upon  that  subject ;  but  I  venture  to  say,  in  order  to  let  your  lordships  know 
what  you  have  to  expect  from  me  upon  that  point,  that  I  demur  to  the  proposition 
that  "equipment"  is  an  expression  which  comprehends  nothing  connected  with  the 
structure.  I  should  be  prepared  to  contend,  and  without  much  fear  that  your  lordships 
would  not  go  with  me,  that  many  things  connected  with  and  entering  into  the 
structure  of  a  vessel  are  properly  within  the  term  "  equipment."  For  instance,  in  the 
case  before  you,  I  should  certainly  contend  that  those  bulwarks  which  we  have  heard 
of,  independently  of  the  machinery  and  other  things,  were  so.  And,  my  lords,  I  should 
say,  that  if  we  were  dealing  with  one  of  those  cases,  which,  if  I  did  not  misunderstand 
my  learned  friend  Mr.  Meflish's  argument,  he  would  be  prepared  to  contend  are  out- 
side the  act,  I  mean  those  cases  of  what  are  called  steam  rams  and  cupola  ships  and 
iron-plated  vessels,  I  should  submit  that  although  those  things  may  in  some  sense  be 
builder's  work,  and  although  they  enter  into  the  structure  of  the  ship,  yet  if  those 
things  are  not  "  equipment/'  I  believe  aU  persons  who  have  hitherto  used  that  word 
under  similar  circumstances  have  used  it  wrongly.  However,  for  the  present,  I  pass 
over  "  equipment,"  to  return  to  it  hereafter  with  the  aid  of  authority.  Perhaps  before 
I  entirely  pass  over  it,  I  may  mention  that  in. the  very  excellent  little  publication 
which  I  mentioned  yesterday,  and  not  without  your  lordships'  approbation,  I  see  that 
the  derivation  of  the  word  "  equip  "  is  suggested  from  the  German  or  High  Dutch,  scUp 
or  scMff  as  connected  with  the  ship.  I  confess  that  I  think  the  derivation  of  the  word 
is  a  little  obscure.  At  first  sight  people  might  think  it  connected  with  ephuippia  or 
equua.  I  think  that  Mr.  Gibbs's  derivation  may  be  as  likely  to  be  right  as  not,  but  I 
lay  no  stress  upon  it. 

I  pass  to  the  word  "  fit  out."  Now  the  word  "  fit  out "  I  think  is  nomen  generalissimum, 
and  is  applicable  to  describe  the  whole  operation  from  beginning  to  end ;  and  if  the 
case  required  it,  I  should  not  shrink  from  saying  that,  provided  you  had  got  the  neces- 
sary evidence  of  intent,  which,  under  those  circumstances,  of  course  would  hot  be  easy 
or  obvious,  every  single  act  done,  as  has  been  said,  from  laying  the  first  plank  for  the 
keel  to  the  completion  of  the  vessel  in  a  state  fit  to  go  to  sea,  is  legitimately  covered 
by  the  term  "fit  out."  If  the  whole  thing  is  done  for  a  particular  purpose  as  one  act,  I 
say  that  every  single  part  of  it  is  only  a  step  in  progress  to  complete  the  whole.  My 
lords,  in  illustration  of  that,  and  bearing  in  mind  that  my  argument  by  no  means 
requires  me  to  go  to  that  extent,  I  will  put  this  case 

LoED  Chibf  Baeon.  Mr.  Attorney  General,  the  present  interruption  arises  from  the 
necessity  of  providing  for  the  business  of  to-morrow  here.  I  presume  that  there  is  no 
probability  of  aU  the  counsel  on  the  part  of  the  Crown  concluding  to-day. 

Mr.  Attorney  Genbkal.  I  am  afraid  not,  my  lord. 

Lord  Chief  Baron.  I  should  imagine  not ;  we  cannot  expect  it. 

Mr.  Attoknby  Gknekai.  I  shall  conclude  to-day,  no  doubt,  but  my  learned  friends 
cannot  be  expected  to  do  so. 

Lord  Chief  Baron.  Two  members  of  the  court,  one  of  them  being  Mr.  Baron  Bram- 
well,  must  attend  at  the  court  of  criminal  appeal,  which  sitting,  as  you  of  course  know, 
in  respect  of  cases  which  require  immediate  determination,  could  scarcely  be  postponed 
even  for  so  important  a  matter  as  the  present.  Would  it,  therefore,  be  inconvenient  if 
the  court  adjourned  the  hearing  of  this  matter  from  to-day  till  Monday? 

Mr.  Attorney  General.  To  me  it  would  certainly  not  be  so,  my  lord. 

Mr.  Baron  Bbamwbix.  I  should  hope  that  one  of  the  other  courts  would  find  a  substi- 
tute for  myself,  and  then  unless  it  is  inconvenient  to  you,  we  could  let  this  argument 
go  on  to-morrow.  What  it  struck  me  it  was  desirable  to  know  was  whether  it  would 
suit  you  and  those  who  are  with  you  to  proceed  to-morrow. 

Mr.  Attorney  General.  My  lord,  the  solicitor  general  says  that  it  would  suit  him 
to  proceed  to-morrow.  As  far  as  I  am  concerned,  I  must  look  to  your  lordship's  own 
convenience,  because  I  hope  that  I  shall  certainly  conclude  to-day. 

Mr.  Solicitor  General.  Will  your  lordships  allow  me  to  say  a  word  with  reference 
to  what  Mr.  Baron  Bramwell  has  said.  I  should  be  very  glad  to  go  on  to-morrow  if  it 
were  convenient  to  the  court. 

Lord  Chief  Baron.  It  is  difficult  to  imagine  a  case  more  important  than  the  present 
one ;  and  which  for  the  interest  of  every  one  requires  as  early  a  decision  as  is  consist- 
ent with  the  importance  of  the  case ;  therefore  we  ought  not  to  lose  a  day,  but  where 
the  liberty  of  the  subject  is  concerned,  which  is  the  case  with  respect  to  the  court  of 
criminal  appeal,  it  has  been  usual,  and  I  think  most  proper,  to  consider  that  the  liberty 
of  the  subject  is  a  matter  of  the  first  importance  in  this  country.  We  have  sent  to 
inquire,  and  I  think  that  it  would  be  sufficient,  if  we  could  get  the  assistance  of  any  judge 
from^ther  of  the  other  courts.  I  have  no  doubt  that  we  shall  be  able  to  obtaiu  it, 
and  it  so,  we  will  go  on  with  the  case  to-morrow.    • 

Mr.  Attorney  General.  My  lord,  I  was  going  to  illustrate  what  I  said  upon  the 
word  "fit  out,"  which  I  say  is  nomen  geaeralissimum  capable  of  comprehending  every 
individual  act,  provided  it  be  all  in  pursuance  of  one  intention  to  make  a  complete 
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thing,  or  merely  to  create  and  to  bring  into  existence  a  ahip  ready  to  tate  tlie  sea, 
■which  I  apprehend  ia  the  idea,  which  is  aimed  at  in  all  these  passages.  I  say  that  the 
word  "  fit  out"  comprehends  every  single  act  connected  with  the  operation  tending 
to  that  result,  from  the  laying  down  of  the  keel  to  the  end.  It  is  not  at  all  necessary 
for  my  argument  in  this  case  that  your  lordships  should  agree  with  me  in  that,  but  at 
'  the  same  time  I  should  not  shrink  in  a  proper  case  from  urging  that,  and  I  will  put 
this  supposition  to  illustrate  this  argument.  Supposing  that  I  come  into  court,  having 
seized  a  vessel  in  the  very  eailiest  stage  of  its  progress,  when  it  was  a  mere  hull,  cer- 
tain planks  put  together,  but  with  evidence  of  an  indubitable  character,  that  it  was  done 
under  a  contract  which  is  produced  and  proved  to  the  court,  that  the  persons  doing  it 
would  build  and  completely  equip  and  arm  that  ship,  (or  I  may  omit,  and  will  omit  the 
word  "arm,")  for  a  particular  service,  namely,  that  she  should  be  employed  in  the  ser- 
vice of  the  United  States,  the  Confederate  States,  or  any  other  such  belligerent  govern- 
ment, to  cruise  and  commit  hostilities.  Every  single  step  ab  initio  would  be  a  step  toward 
the  completion  of  that  design.  My  lords,  I  believe  that  I  should  be  perfectly  warranted  ia 
that  view.  There  are  certainly  (I  do  not  require  the  aid  of  t^em)  some  strong  authori- 
ties at  common  law,  which  I  will  just  mention  to  your  lordships  without  dwelling  upon 
them,  and  I  rather  abstain  from  doiag  so,  because  I  observe  that  some  of  them  are  col- 
lected in  an  able  note  of  Mr.  Finlason  in  his  report  of  this  very  case  of  the  Attorney 
General  vs.  Sillem  in  his  nisiprius  reports.  There  is  the  case  of  Langton  vs.  Hughes,  in 
1st  Maule  and  Selwyn,  page  593,  which  has  been  frequently  since  referred  to  as  a  case 
of  high  authority,  where,  it  being  rendered  illegal  by  act  of  Parliament  for  a  brewer  to 
use  anything  biit  malt  and  hops  in  the  brewing  of  beer,  it  was  held  that  a  druggist 
who  "sold  and  delivered  drugs  to  the  defendant,  a  brewer,  knowing  that  they  were  to 
be  used  in  the  brewery,"  was  guilty  of  an  illegal  act,  and  "  could  not  recover  the  price 
of  them."  The  language  of  Lord  EUenborough  is  very  strong,  in  which  he  says,  at 
pages  595  and  596,  "The  object  of  the  legislature  in  passing  the  42d  of  George  III  was 
to  protect  the  public  health  and  the  public  revenue.  The  health  which  might  be  im- 
paired by  mixing  with  beer  ingredients  of  a  noxious  and  unwholesome  nature,  and  by 
trying  experiments  with  the  liquors,  and  a  large  and  important  branch  of  the  revenue 
by  provicUng  that  beer  should  be  a  liquor  compounded  of  malt  and  hops  only,  and  not 
of  adulterated  materials.  There  is  a  distinct  prohibition  in  the  act  against  causing  or 
procuring  to  be  mixed  any  ingredient  except  malt  and  hops ;  and  a  person  who  sells 
drugs  with  a  knowledge  that  they  are  meant  to  be  mixed,  may  be  said  to  cause  or  pro- 
cure quantum  in  illo  the  drugs  to  be  mixed." 

LOKD  Chief  Baeon.  I  should  have  thought  that  any  person  selling  an  article  to  be 
used  in  the  commission  of  a  crime,  for  the  purpose  of  its  being  so  used,  and  with  the 
knowledge  that  it  was  to  be  so  used,  would  be  an  accessory  before  the  fact. 

Mr.  Attoknet  Genterai,.  I  have  no  doubt  that  would  be  your  lordship's  view. 

Mr.  Baron  Beamwell.  It  is  extremely  difficult.  K  a  gun-smith  makes  a  pa,ir  of 
dueUiug  pistols,  what  then  ? 

Mr.  Attobney  General.  I  take  it  that  it  would  be  a  question  of  fact  in  the  partic- 
ular case,  and  I  quite  admit  that  to  attempt  to  bring  home  an  offense  of  that  kind 
might  be  a  matter  of  difficulty. 

Lord  Chief  Baron.  But  suppose  that  a  gun-maker  sold  a  pistol,  being  told  that  it 
was  to  be  used  for  the  assassination  of  a  particular  person  ? 

Mr.  Attobnet  General.  That  is  a  fair  illustration.  Supposing  that  he  received  a 
note  from  a  man  stating,  "I  am  going  to  fight  a  duel  to-morrow,  I  want  a  pistol;  will 
you  have  the  goodness  to  send  me  one  and  you  shall  be  paid  for  it ;"  in  that  case  I 
think  the  gun-maker  would  have  a  very  considerable  chance  of  being  convicted  upon 
an  indictment. 

Lord  Chief  Baron.  There  might  be  some  difficulty  if  be  did  not  know  what  was 
the  specific  oflfense;  as  for  instance,  suppose  that  a  man  sold  an  article  useful  for'house- 
breaking,  and  that  the  person  who  bought  it  committed  the  offense  of  burglary,  if  the 
tool-maker  knew  nothing  about  where,  when,  or  how  the  thing  was  to  be  done,  but 
only  knew  of  it  generally,  probably  he  could  not  recover  the  price  if  he  were  to  sue  for 
it,  but  I  very  much  doubt  whether  he  could  be  made  an  accessory  before  the  fact  in  a 
particular  crime  afterward  committed.  But  if  he  were  told  "I  want  tq  commit  a 
burglary  at  No.  3,  in  such  a  place,"  and  he  furnished  the  article,  and  the  burglary  were 
then  committed,  I  think  that  he  would  be  an  accessory  before  the  fact. 

Mr.  Attorney  General.  I  think  that  what  your  lordship  says  is  perfectly  accurate, 
and  I  will  not  dwell  upon  further  illustrations  of  that  description.  As  it  strikes  me, 
the  word  "fit  out"  is  perfectly  large  enough  to  comprehend  the  entire  operation  from 
its  commencement  to  the  end,  and  if  that  operation  requires  the  creation  of  a  ship  as  , 
weU  as  the  adding  of  riggipg,  machinery,  spars,  and  stores  for  the  prohibited  purpose, 
every  single  act  done,  from  the  laying  down  of  the  first  plank  in  the  keel,  provided 
always  that  you  are  in  a  situation  to  prove  that  it  is  in  order  to  do  the  thing  prohibited, 
is  equally  within  the  prohibition.  It  is  an  "attempt "or  an  "ende3,vor" — it  js  an 
"  aiding"  and  so  on;  as  to  which  words  I  entirely  subscribe  to  what  has  fallen  from 
the  court  more  than  once ;  that,  of  course,  those  words  which  describe  the  '  attempt 
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or  "  endeavor"  can  apply  only  to  that  whicli  would  have  been  done  if  not  stopped  and 
intercepted. 

Lord  Chief  Baron.    The  question  remains — what  is  the  thing  which  is  prohibited  ? 

Mr.  Attorney  General.  I  know  that  it  does,  my  lord,  and  in  order  to  illustrate  what 
is  meant  by  this  "fitting  out,"  I  apprehend  that  it  would  be  perfectly  clear  that  any. 
single  act  done  for  the  purpose  of  producing  a  ship  capable  of  taking  the  sea  and  fitted 
out  to  take  the  sea  with  this  prohibited  intent,  would  be  an  act  struck  at,  in  however 
early  a  stage  of  the  operation  it  might  take  place— and  the  word  "fit  out"  as  it 
appears  to  me,  comprehends  every  part  of  the  operation  as  much  as  the  whole. 

I  pass  over  the  words  "  or  arm,"  because  they  require  no  comment.  Your  lordships' 
minds  are  quite  sufficiently  addressed  already  to  the  point,  that  they  are  in  the  dis- 
junctive. 

Then  the  "attempt"  or  "endeavor"  we  agree  is  that  which  would  be  completed  if  it 
were  not  stopped,  as,  for  example,  in  the  present  case  it  is  quite  clear,  unless  I  misun- 
derstand the  conclusions  which  the  human  mind  ought  to  draw  from  facts  and  evidence, 
that  this  ship  the  Alexandra  was  being  proceeded  with,  with  a  view  to  complete  and 
prepare  her  in  such  a  state  that  she  might  take  the  sea  at  all  events,  whatever  might 
be  the  particular  equipment  and  furniture  upon  her  at  that  time,  that  she  might  be  a 
ship  prepared  and  ready  to  go  to  sea  as  a  fully  equipped  ship  for  that  purpose.  That 
that  was  meant  to  be  done  within  this  country  is  an  inference  which  is  irresistible,  as 
I  understand  it  from  the  undisputed  evidence  in  the  case.  It  was  only  not  done  because 
the  government  seized  the  vessel,  but  there  was  an  attempt  and  endeavor  to  do  it  at  all 
events. 

Then  as  to  "aiding,  assisting,  or  being  concerned  in  the  equipping,"  I  quite  agree 
that  something  which  falls  within  the  definition  of  the  principle  offense  must  be  done 
or  attempted  to  be  done  in  this  country  for  any  one  to  aid  or  assist.  At  the  same  time, 
while  admitting  that,  I  can  readily  present  to  my  mind  many  cases,  in  which  those 
words  would  reach  an  act  which  was  meant  to  be  done  partly  here  and  partly  elsewhere : 
because  I  apprehend  that  the  prohibition  to  "equip,  furnish,  fit  out,  or  arm,"  covers  all 
arming,  all  equipping,  all  furnishing,  and  all  fitting  out,  .and  that  the  mere  fact  that  it 
is  meant  to  be  done  half  here  and  half  elsewhere  does  not  in  the  least  degree  render  it 
lawful.  Let  me  illustrate  that  also  by  a  case — Suppose  that  Canada  were  in  insurrec- 
tion, as  once  unfortunately  it  was,  against  the  authority  of  this  country,  we  know  that 
some  of  the  lakes  and  some  of  the  rivers  of  North  America  divide  by  a  very  short 
interval  the  American  frontier  from  the  Canadian.  Can  one  suppose  that  an  act  like 
this  in  the  United  States  would  not  have  been  violated  if  there  was  a  scheme  of  this 
description — two  dockyards,  one  on  one  side  of  the  river  St.  Lawrence,  and  the  other 
on  the  other  side,  and  if  a  ship  were  to  be  built  and  fitted  out  to  a  certain  extent  upon 
one  side  and  then  sent  over  and  completed  upon  the  other  ?  It  seems  to  me  perfectly 
clear  that  that  would  be  equipping,  furnishing,  and  fitting  out  within  the  meaning  of 
this  act;  although  there  may  not  have  been  all  the  equipments  nor  all  the  furnishings, 
nor  all  the  fittings,  which  were  meant  at  one  time  or  another  to  be  applied  to  the  ship. 

Now,  my  lords,  I  have  not  yet  observed  upon  the  word  "  furnishing,"  which  I  did  not 
mean  to  omit.  Not  much  need  be  said  upon  it ;  but  it  is  important  to  observe  that 
while  "fitting  out"  will  include  everything,  and  while  "equipment  will  include  "man- 
ning," which  none  of  the  other  words  reach,  "  furnishing,"  on  the  other  haud,  will 
apply  to  the  smallest  thing.  "Furnishing"  does  not  mean  the  whole,  but  every  article 
of  furniture,  everything  done  in  the  way  of  furnishing  is  directly  within  the  terms  of 
the  act.  So  that  this  word,  which  is  the  smallest  of  all,  is  added  in  order  to  avoid  the 
possibility  of  the  cavU,  that  the  other  words  are  so  large  as  ^  to  include  everything. 
"Equipping"  is  put  in,  in  order  to  cover  "manning"  and  perhaps  for  other  reasons 
also ;  g^nd  "  fitting  out"  is  put  in  in  order  to  make  it  large  enough  to  include  all ;  and 
"arming "covers  another  thing. 

Now,  my  lords,  (and  this  is  the  next  point  which  is  important,)  I  want  to  know  what 
is  the  ground  upon  which  you  are  to  qualify  those  words  otherwise  than  we  find  them 
qualified  in  the  clause  ? 

Here  we  come  to  the  main  issue  between  me  and  my  learned  friends.  I  say  that 
they  interpolate  words  into  the  clause.  They  insist  that  it  is  not  to  be  read  in  its 
plain  and  natural  meaning.  They  want  your  lordships  to  introduce  upon  these  gene- 
ral words  qualifications  which  the  legislature  has  not  introduced;  and  with  what 
object,  and  what  effect?  Why,  advancing  tiie  mischief  and  suppressing  the  remedy. 
Now,  I  quite  agree  that  in  the  construction  of  a  penal  act,  if  you  do  not  find  words 
which  reach  the  case,  yon  are  not  to  put  them  in ;  but  if  you  do  find  words  which 
reach  the  case,  are  you  to  strike  them  out?  that  is  the  question.  If  these  words  are 
not  used  by  the  legislature  with  the  limitations  which  my  learned  friend  contends  for, 
but  are  used  without  those  limitations,  and  in  a  totally  different  way,  what  business 
have  you  to  tamper  with  the  words?  What  business  have  you  to  interpolate  other 
words,  or  to  twist  and  alter  the  collocation  of  the  sentences?  And  to  what  end?  To 
take  out  of  the  operation  of  the  act  cases  which,  according  to  the  natural  meaning  of 
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the  -words,  are  witlim  it,  in  order,  as  I  have  said,  to  advance  the  mischief  and  suppress 
the  remedy.     That,  of  course,  yoiir  lordships  will  not  do. 

Now,  let  us  see  what  the  words  are.  I  have  observed  upon  "  equipping,"  and  so  on, 
and  will  not  observe  further  upon  it.  But  what  is  the  qualification?  This:  "Shall 
equip,  or  attempt,  or  aid  with  intent  or  in  order  that  such  vessel  shall  be  employed  in 
the  service  of  any  foreign  prince  with  intent  to  cruise  or  commit  hostilities."  I  pass 
over  the  interval.  Now,  my  lords,  observe  what  my  learned  friends  want  you  to  do — 
to  talie  those  words  "to  cruise  or  commit  hostilities"  from  the  subject  to  which  Dhey 
are  applied  in  the  clause,  and  to  apply  them  to  a  totally  different  subject.  They  are 
applied  in  the  clause  to  the  employment  of  the  ship ;  they  are  not  applied  as  qualifica- 
tions of  the  equipment.  The  words  which  Sii'  Hugh  Cairns  puts  in  are  not  there ;  it 
does  not  say  "to  equip  as  a  ship  of  war;"  it  does  not  say  "to  eqviip  with  an  exclu- 
sively or  distinctively  warlike  equipment;"  it  says,  "to  equip,  furnish,  or  fit  out,  or 
attempt  to  equip,  furnish,  or  fit  out  with  intent  or  in  order  that  such  ship  or  vessel 
shall  be  employed  in  the  service  of  any  foreign  prince  to  cruise ;"  and  that  is  the  only 
question  of  fact  to  be  inquired  into.  If  yon  prove,  as  a  matter  of  fact,  that  the  ship  or 
vessel  is  intended  to  be  employed  in  the  service  of  a  foreign  prince  to  cruise  or  commit 
hostilities,  have  you  not  proved  the  whole  case?  It  appears  to  mequite  clear  that  you 
have,  because  the  ship  cannot  possibly  take  the  sea  without  having  equipments,  with- 
out having  furniture,  without  being  fitted  out.  We  have  proved  that  she  is  meant  to 
be  completed  with  the  fitments  necessary  to  take  the  sea  within  the  realm.  That  is 
all  which  the  word  "  equip "  necessarily  means,  that  is  all  that  the  word  "  furnish " 
necessarily  means,  that  is  all  that  the  word  "fit  out  "necessarily  means;  and  then  I 
assume  that  you  have  proved  the  rest,  namely,  that  it  is  with  intent  or  in  order  that 
the  ship  or  vessel  shall  be  employed  (not  the  equipments)  in  the  service  of  a  foreign 
prince  with  intent  to  cruise  or  commit  hostilities.  Now,  as  a  matter  of  fact,  we  con- 
ceive that  we  have  proved  that — we  conceive  that  we  have  proved  that  this  ship  is 
brought  into  existence  and  is  to  take  the  sea  in  order  that  she  shall  be  employed  to 
cruise  or  commit  hostilities.  Does  the  act  say  that  she  must  be  in  a  condition  to 
cruise  or  commit  hostilities  at  the  moment  when  she  takes  the  sea  ?  Does  the  act  say 
that  nothing  shall  be  necessary  to  be  done  to  her  by  the  foreign  prince  who  is  to 
employ  her  ?  Not  a  word  of  it.  I  have  shown  your  lordships  already  that  the  mis- 
chief of  the  act  will  not  be  suppressed  if  you  introduce  such  limitations,  and  the  legis- 
lature has  not  introduced  them — they  are  not  found  here.  The  legislature  could  not 
be  ignorant  of  these  evasions  for  which  my  learned  friend  contends.  I  quite  agree 
that  if  the  statute  has  not  prohibited  it,  they  have  a  right  to  go  outside  the  statute. 
But  the  legislature  has  defined  the  offense  by  words  which  omit  to  qualify  the  words 
"equip"  and  "furnish"  by  reference  to  any  particular  kind  of  equipment,  or  any  par- 
ticular kind  of  furniture;  and  the  only  qualification  is  that  it  must  be  done  with 
intent  or  in  order  that  the  ship  shall  be  employed  in  the  service  of  a  prince  who  means 
to  make  a  particular  use  of  her — to  cruise  or  commit  hostilities,  or  to  use  her  as  a 
transport  or  store-ship.  To  say  that  it  was  necessary  that  she  should  be  in  a  condition 
to  do  that  the  moment  she  passed  the  boundary  line  when  the  legislature  has  not  said 
so,  and  when  the  effect  of  holding  it  is  to  stulttfy  the  legislation,  and  to  enable,  by  the 
easiest  possible  tricks  and  devices,  the  real  mischief  to  take  place,  is  not  certainly  the 
province  of  any  court  in  construing  an  act,  and  I  find  no  words  here  which  in  any 
sense  require  or  justify  such  a  construction. 

Mr.  Baron  Channell.  I  understand  your  argument  upon  the  seventh  section  to  be 
this:  You  read  the  section,  equip  and  so  on — "in  order  that  such  ship  or  vessel  shall 
be  employed  in  the  service  of  any  foreign  prince,  state,  or  potentate,  or  of  any  foreign 
colony,  province,  or  part  of  any  province  or  people,  or  of  any  person  or  persons  exercis- 
ing or  assuming  to  exercise  any  powers  of  government  in  or  over  any  foreign,  state, 
colony,  province,  or  part  of  any  province  or  people,"  "  with  intent  to  cruise  or  commit 
hostilities ;"  leaving  out  for  this  purpose  "  as  a  transport  or  store-ship." 

Mr.  Attorney  Genbrai,.  I  do.  I  may  observe  upon  those  second  words,  "with 
intent,"  which  no  doubt  are  awkwardly  introduced,  we  are  all  substantially  agreed  that 
the  sense  is  just  the  same  as  if  those  words  i-eally  were  not  there,  for  two  reasons. 
First  of  all,  the  words  which  follow  must  be  words  of  qualification  applicable  to  "  trans- 
port or  store-ship  "  as  well  as  to  "  cruise  or  commit  hostilities,"  otherwise  there  would 
be  this  absurdity,  that  furnishing  a  ship  for  the  purpose  of  being  used  as  a  transport  or 
store-ship,  not  to  be  used  for  belligerent  purposes,  would  be  rendered  illegal.  But  that 
is  nit  all.  Your  lordships  will  find  a  conclusive  proof  that  the  legislature  so  used  the 
words;  for  a  little  lower  down,  when  you  come  to  that  part  which  relates  to  -copamis- 
sions,  the  words  are:  "or  shall  within  the  United  Kingdom  or  any  of  his  Majesty's 
dominions,  or  in  any  settlement,  colony,  territory,  island,  or  place  belonging  or  subject 
to  his  Majesty,  issue  or  deliver  any  commission  for  any  ship  or  vessel,  to  the  intent  that 
such  ship  or  vessel  shall  be  employed  as  aforesaid;"  it  is  clear,  that  mast  apply  both  to 
the  case  of  a  "  transport  or  store-ship,"  and  to  "  cruising  and  committing  hostilities  ; 
the  employment  governs  both. 

Mr.  Baron  Bramwell.  I  understand  you  to  put  it  thus— No  doubt  there  must  be 
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some  equipment,  or  furnishing,  or  fitting  out,  pr  arming;  there  must  also  be  the  intent 
of  the  vessel  to  pruise  and  commit  hostilities. 

Mr.  Attorney  Gbneeal.  I  beg  your  lordship's  pardon ;  with  the  intent  that  it  should 
be  employed  in  the  service  of  a  foreign  prince  ? 

Mr.  Baron  Bramwell.  Yes,  I  do  not  refer  to  those  words  now.  Do  you  say :  Sup- 
pose that  any  man  were  so  foolish  as  to  fit  out  his  vessel  in  the  most  peaceable  way, 
so  as  to  be  utterly  incapable  of  committing  hostilities  or  cruising ;  nevertheless,  if  he 
had  the  intent  that  she  should  do  so,  that  would  be  a  fitting  out  within  the  act,  and  an 
intent  within  the  act,  and  would  suffice  ? 

Mr.  Attorney  General.  My  answer  would  be,  We  have  not  yet  come  to  the  question 
whose  intent  you  must  have. 

Mr.  Baron  Beamwell.  I  wish  to  correct  myself  there  again.  Suppose  the  intent 
existed  in  the  requisite  mind,  and  there  was  an  equipment,  however  ill  calculated  to 
carry  the  intent  into  execution,  do  you  say  that  is  within  the  statute,  inasmuch  as  there 
is  the  equipment  and  also  the  intent? 

Mr.  Attorney  General.  I  should  not  in  the  least  shrink  from  answering  that  in  the 
affirmative,  though  iu  doing  so  I  should  wish  to  accompany  it  with  this  :  clearly  that  is 
a  matter  of  evidence  which  would  be  extremely  important.  I  mean  when  you  come  to 
the  question  whether  this  was  the  prohibited  intent,  the  circumstance  of  the  fitting 
being  totally  unsuitable  would  be  very  material. 

Mr.  Baron  Bramwell.  I  was  about  to  put  to  you,  supposing  such  an  extreme  inter- 
pretation of  the  statute  as  I  have  suggested  were  the  correct  one,  when  you  came  to 
deal  with  the  question  of  fact  before  the  jury  you  might  say :  If  you  have  the  man 
before  you  confessing  this  folly  you  must  find  against  him. 

Mr.  Attorney  General.  I  will  take  up  the  illustration  your  lordship  has  suggested, 
and  make  one  or  two  further  remarks  upon  it.  Suppose  this  case,  that  in  letters  put 
in,  in  evidence  between  the  agent  of  the  belligerent  and  the  ship-builder,  the  foreign 
belligerent  said  this :  "  The  circumstances  of  this  war  are  such  that  I  can  turn  to  account 
against  the  merchandise  of  my  enemy's  subjects  an  ordinary  merchant  ship  with  great 
ease ;  if  you  supply  me  with  the  ship  I  intend  to  employ  for  that  purpose,  I  will  take 
care  that  such  equipments  are  put  ou  board  her  that  she  shall  be  able  to  deal  with 
unarmed  vessels  ou  the  sea,  to  destroy  them  and  cruise  against  them  ;  I  do  not  want 
you  to  make  her  a  strong  ship ;  I  do  not  want  you  to  give  her  any  of  the  peculiar  fittings 
which  are  usually  required  for  warlike  purposes  ;  I  can  make  her  available  in  this  war, 
with  the  appliances  I  can  put  on  board  her,  to  cruise  and  commit  hostilities,  though 
she  may  be  of  the  common  mercantile  construction."  I  say  that  that  would  be  within 
the  act. 

Mr.  Baron  Bramwell.  I  put  a,  question  to  one  of  the  counsel  on  the  other  side  which 
he  did  not  answer,  and  which  seems  to  me  to  arise  now,  which  is  this :  Supposing  the 
cruising  intent  were  what  you  may  call  not  the  immediate  intent,  the  immediate  intent 
of  the  equipment  being  to  enable  her  to  sail  to  a  place  where  she  would  get  arms,  but 
that  the  further  intent  was  that  when  she  got  there  she  should  be  so  further  equipped, 
or  manned,  or  what  not,  that  she  should  be  in  a  condition  to  cruise  and  commence 
hostilities. 

Mr.  Attorney  General.  I  say  it  is  perfectly  clear  that  that  case  is  within  the  act. 
I  say  the  act  strikes  the  thing,  and  if  you  say  it  does  not,  you  are  construing  the  act 
away ;  you  are  doing  that  which  the  learned  judge  in  America  said  you  are  not  to  do, 
namely,  frittering  away  the  plain  language  of  the  act  of  Parliament,  in  order  to  advance 
the  mischief  and  to  cut  down  the  remedy.  I  say  that  the  case  your  lordship  puts  is  struck 
by  the  act  according  to  the  plain  and  natural  meaning  of  its  words.  The  argument  of 
the  other  side  requires  you  to  tamper  with  them.  I  do  not  want  you  to  introduce 
words,  I  do  not  want  you  to  wrest  the  sense,  but  to  abide  by  it,  and  to  abstain  from 
doing  that  which  it  is  the  duty  of  a  court  not  to  do,  namely,  legislating  here,  and  legis- 
lating against  the  express  intent  of  the  legislature.  I  will  pursue  my  illustration 
farther.  There  are  powers  perhaps  so  little  advanced  in  warlike  affairs,  that,  as  against 
them,  a  kind  of  ship  may  be  perfectly  serviceable  to  cruise  and  commit  hostilities, 
which  would  not  be  serviceable  as  against  more  civilized  and  advanced  powers.  Take 
the  case  of  China.  Her  Majesty  has  been  pleased  not  to  observe  a  strict  neutrality  in 
the  present  diflfereuces  between  the  Emperor  of  China  and  some  of  his  subjects,  and  has 
given  license  to  some  of  her  subjects  to  aid  the  Emperor  of  China  ;  but  her  Majesty 
might  have  been  pleased  to  issue  a  proclamation  enjoining  strict  neutrality.  Very 
possibly  a  simple  description  of  vessels  would  have  been  perfectly  serviceable  for  such 
a  war,  common  ships,  such  as  require  no  fitments  specially  adapted  for  warlike  purposes 
might  have  been  employed ;  but  would  that  have  been  legal  under  this  statute  ?  Would 
the  degree  of  civilization  and  advancement  iu  the  arts  of  warfare  which  the  particular 
belligerent  might  have  attained  be  the  criterion  by  which  to  determine  this  particular 
fact,  whether  a  particular  ship  had  been  equipped  with  intent  or  in  order  to  be  employed 
in  the  service  of  the  Emperor  of  China  against  his  -belligerent  subjects  ?  I  apprehend 
it  would  be  absurd  to  say  so,  and  any  construction  to  that  effect  is  legislation,  not 
interpretation,  and  legislation  of  a  most  vicious  kind  in  a  matter  upon  which  the  peace 
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and  welfare  of  tlie  kingdom,  perhaps  of  the  world,  is  declaied  by  the  legislature  to 
depend. 

LoKD  Chief  Baron.  We  can  hardly  act  upon  anything  but  what  is  the  plain  mean- 
ing of  the  statute,  that  is  all  we  have  to  deal  with ;  as  to  the  peace  of  the  world  or 
the  interests  of  the  community  we  cannot  take  much  notice  of  tliat,  though  we  should 
be  sorry  to  have  to  be  insensible  to  such  considerations.  The  only  question  we  have  to 
deal  with  is  what  is  the  meaning  of  the  act.  We  are  bound  to  give  the  true  meaning 
to  the  act,  and  that  sort  of  appeal  to  the  peace  of  the  world  cannot  weigh  much  with 
us. 

Mr.  ArroENEY  General.  The  act  of  Parliament  has  appealed  to  it.  I  was  remind- 
ing yonr  lordships  that  it  was  the  object  and  policy  of  the  act  to  preserve  the  peace 
and  welfare  of  the  kingdom ;  perhaps  I  was  going  too  far  in  saying  the  peace  of  the 
world;  it  is  enough  for  me  to  speak  of  the  peace  and  welfare  of  this  kingdom.  I  say, 
your  lordships  are  not  to  wrest  those  words  from  their  natural  and  ordinary  and 
obvious  meaning,  so  as  to  take  the  offense  properly  described  by  them  out  of  them, 
upon  any  assumed  general  notions  of  the  objects  of  this  act.  I  point  out  to  you  from 
the  act  itself,  that  its  object  is  to  suppress  practices  which  the  common  law  was 
insufficient  effectually  to  suppress,  which  the  legislature,  according  to  the  preamble  ot 
the  act,  thought  had  a  tendency  to  disturb  the  peace  and  welfare  of  the  kingdom ;  and 
if  there  is  any  policy  which  it  would  be  your  lordship's  duty  not  to  frustrate  by  forced 
and  strained  intei-pretation,  surely  it  is  such  a  policy  as  that.  Now,  my  lords,  I  go 
farther,  and  I  say  that  there  is  upon  the  face  of  this  clause  (if  my  learned  friend,  Mr. 
MelUsh's  argument,  which  seems  to  be  directly  against  the  words  of  it,  be  not  right) 
proof  that  the  notion  entertained  on  the  other  side  is  not  correct ;  because  their  notion 
is,  in  substance,  that  the  ship  must  be  fit  to  commit  acts  of  war  when  she  takes  the 
sea  and  passes  the  boundary  line  of  the  neutral  territory ;  otherwise  it  is  clear  you  are 
not  doing  what  they  call  a  proximate  act  of  war  in  sending  her  out.  But  how  can  she 
be  in  that  state  without  arms  ?  It  is  not  necessary  that  she  should  be  armed ;  it  is 
clearly  not  necessary  within  the  meaning  of  this  statute  that  she  should  be  in  a  con- 
dition to  commit  hostilities  as  soon  as  she  crosses  the  boundary — she  cannot  commit 
hostilities  until  she  gets  her  arms.  And  no  doubt,  if  the  interpretation  which  we 
imagined  the  Lord  Chief  Baron  to  have  adopted  at  the  trial  were  right,  for  which  Mr. 
Mellish,  I  suppose,  must  be  considered  to  contend,  that  all  those  words  mean  the  same 
thing;  that  "arm"  is  implied  in  "  ftirnish,"  that  "arm"  is  implied  in  "  equip,"  and  that 
"arm"  is  implied  in  "fit  out,"  (we  misunderstood  my  lord,  I  know  now;)  of  course 
then  I  could  weli  follow  the  argument  to  its  conclusion;  but  I  say  that  is  not  the  lan- 
guage of  the  legislature,  and  we  have  no  right  to  foist  into  the  language  which  the 
legislature  has  used,  which  does  not  signify  arming,  and  which  is  used  in  the  disjunc- 
tive, an  interpretation  which  imposes  upon  the  words  the  sense  of  arming,  unless  you 
find  something  in  some  other  part  of  the  act  which  unequivocally  and  beyond  doubt 
obliges  you  to  do  so. 

I  take  the  liberty  of  saying,  with  regard  to  this  subject,  that  the  character  of  the 
structure  and  the  purpose  for  which  the  ship  is  built  may  itself  determine  the  charac- 
ter of  the  equipment.  I  cannot  but  observe  here  upon  some  of  the  consequences 
involved  in  the  argument  on  the  other  side,  that  you  are  to  separate  the  structure 
from  the  equipment,  and  to  require  in  the  equipment  as  separate  from  the  structure 
something  distinctively  and  particularly  warlike;  that  argument  goes  this  length; 
that  if  you  find  the  structure  to  be  unequivocally  warlike— warlike  beyond  the  possi- 
bility of  doubt — though  it  be  perfectly  clear  that  the  ship  is  built  for  a  warlike  purpose, 
and  also  that  she  is  built  with  intent  or  in  order  to  be  employed  in  the  service  of  a 
foreign  prince ;  yet,  being  so  built  with  that  intent,  unless  the  equipments  also  be 
distinctively  warlike,  when  the  structure  is  proved  to  be  sd,  and  the  intent  is  so,  yet 
forsooth  she  is  not  within  the  act.  Is  not  that  legislation?  Is  that  interpretation? 
There  is  not  a  word  to  qualify  the  words  "furnish  "  and  "  fit  out."  I  have  assumed  the 
case  that  the  ship  as  to  structure  is  proved  to  be  a  man-of-war,  the  purpose  of  which 
is  warlike — it  is  equipped — not  armed — that  clearly  is  not  necessary;  and  there  is 
nothing  whatever  left  undone  but  to  put  its  arms  on  board;  and  yet  you  are  asked  to 
say,  what  the  legislature  has  not  said,  that  the  equipment,  as  distinct  from  the 
structure,  and  distinct  from  the  purpose  of  the  ship,  must  be  essentially  a  warlike 
equipment.    I  take  the  liberty  of  asserting,  that  you  cannot  do  so. 

Mr.  Baron  Bramwell.  Is  that  so  clear?  One  has  in  one's  mind  (of  course  there  is 
no  disgtdsing  it)  the  case  of  a  steam  ram;  the  ram  may  be  said  to  be  part  of  the 
vessel  itself. 

Mr.  Attorney  General.  No  doubt  it  would  be  argued  to  be  so. 

Ml-.  Baron  Bramweix.  Is  not  she  an  armed  vessel? 

■Mr.  Attorney  Gbnerai..  I  should  think  so.  Your  lordships  will  not  suppose  that  I 
would  not  contend  that  she  was  an  armed  vessel ;  I  should  do  so. 

Mr.  Baron  Bramwell.  I  understand  your  argument  to  be  that  a  vessel  built  m  a 
condition  to  commit  hostilities,  nevertheless  might  not  be  armed  within  the  act.  ^ 

Mr.  Attorney  General.  Of  course  your  lordship  puts  the  case  of  a  particular  vessel, 
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asto  which  I  certainly  should  contend  that  she  was  armed;  but  I  can  put  the  case  of 
other  kinds  of  vessels,  as  to  which  it  might  be  more  difficult  to  contend  ■fhat  the  vessel 
was  armed,  though  it  might  be  perfectly  clear  that  she  was  a  man-of-war.  Your  lord- 
ships have  heard  a  good  deal  in  the  course  of  the  argument  about  the  Alabama.  A 
document  was  referred  to  as  containing  for  the  purpose  of  the  argument  an  account  of 
that  transaction,  in  which  it  was  stated  that  from  the  beginning  it  was  reported,  and 
there  was  no  doubt  whatever,  that  she  was  a  man-of-war,  that  is,  her  whole  build  and 
structure  were  unequivocally  those  of  a  man-of-war ;  there  was  no  question  that  she 
was  intended  for  that,  and  for  no  other  purpose ;  still  there  were  no  arms,  there  was  no 
ram,  there  was  no  cupola,  nor  even  armor-plating,  (as  to  which,  if  there  were  armor- 
plating,  I  should  also  contend  perhaps  that  she  was  armed ;  it  might  or  might  not  be 
the  opinion  of  the  court  that  armor-plating  would  come  within  that  definition.)  But 
cases  are  easily  put.  I  have  put  one  in  which  the  ship  beyond  all  possibility  of  doubt 
was  a  man-of-war.  But  it  is  contended  that  the  structure  is  to  be  separated  from  the 
equipment,  and  however  you  prove  that  the  structure  and  purpose  were  exclusively 
warlike,  yet  if  your  masts,  rigging,  and  machinery  are  such  as  may  be  put  on  a  peace- 
ful vessel,  if  they  are  ancipitis  usus,  it  is  argued  that  it  is  not  equipment  and  furnishing 
of  a  vessel  "in  order  that  suoh  ship  or  vessel  shall  be  employed  in  the  service  of  a 
foreign  prince,  to  cruise  or  commit  hostilities." 

Mr.  Bakon  Bramweix.  I  take  it  the  argument  of  the  other  side  goes  to  this  extent. 
If  there  were  an  undeniable  vessel  of  war  built  fit  neither  for  purposes  of  commerce, 
nor  for  pleasure,  and  she  w  ere  sent  out  with  ordinary  masts  and  rigging,  with  no  crew 
sufficient  to  man  her,  with  no  arms,  no  guns,  and  no  ammunition,  so  that  it  would  be 
defenseless  if  attacked  by  any  vessel  of  war,  I  take  it  that  the  argument  of  the  other 
^  side  is,  that  that  would  not  be  an  equipping,  fitting  out,  or  furnishing  within  the  act 
of  Parliament. 
Mr.  AiTOKNEY  General.  So  I  understand. 

Lord  Chief  B-uion.  That  is  what  they  say.    On  the  other  haad  you  say,  if  a  mere 
merchant  ship  in  every  respect  is  built  and  sent  out  with  a  knowledge  of  its  afterward 
being  intended  to  be  converted  into  a  vessel  of  war  it  would  be  within  the  act. 
Mr,  Attorney  General.  No,  my  lord,  I  do  not  argue  that. 

Lord  Chief  Baron.  Afterward  intended  to  be  converted  into  a  vessel  of  war,  being 
now  a  mere  merchant  ship  ? 

Mr.  Attorney  General.  No,  my  lord,  those  are  assumptions  which  I  do  not  adopt 
into  my  argument  at  all.  I  do  not  shrink  from  this  case  ;  a  ship  is  ordered  to  be  built 
du-ectly  and  immediately  for  a  fixed  purpose  of  war,  but  it  is  ordered  to  be  built 
in  the  manner  of  a  mere  merchant  ship  which  is  not  a  vessel  of  war ;  there  is  no  inten- 
tion that  something  else  sliall  happen  somewhere  or  other,  changing  its  character  into 
a  ship  of  war;  it  is  intended  to  be  now  constructed,  built,  and  equipped  in  the  manner 
of  a  merchant  ship,  but  not  to  be  used  as  a  merchant  ship,  but  with  the  fixed,  definite, 
and  determined  purpose  of  war.  I  do  not  shrink  from  that  case  in  the  least.  I  say, 
if  that  case  were  proved  as  a  matter  of  fact,  it  would  be  within  the  act.  It  is  not  very 
probable  that  a  ship,  in  itself  exclusively  applicable  to  the  purposes  of  a  merchant  ship 
according  to  the  custom  of  European  nations,  could  reaUy  be  constructed  with  that 
intent. 
Lord  Chief  Baron.  It  might  be  used  as  a  transport. 

Mr.  Attorney  General.  Yes,  as  a  transport  no  doubt  it  might,  or  aa  a  store-ship. 
Lord  Chief  Baron.  There  was  once  a  proposal  made  to  turn  all  the  tugs  into  trans- 
ports. 

Mr.  Attorney  General.  I  am  much  obliged  td  your  lordships  for  that  exceedingly 
useful  observation,  because  it  reminds  me  of  that  which  possibly  I  might  have  passed 
over,  namely,  the  bearing  of  those  words  "transport  or  store-ship"  upon  the  rest  of 
my  argument.  It  is  perfectly  clear  that  this  notion  of  what  I  may  call  a  special  and 
differential  equipment  cannot  be  applicable  to  a  transport  or  store-ship,  in  the  same 
sense  as  to  a  cruiser  intended  to  commit  hostilities.  Is  it  meant  to  be  said  that  no 
equipment  wiU  do,  though  the  ship  be  intended  to  be  used  as  a  transport  or  store-ship, 
which  is  not  exclusively  applicable  to  a  transport  or  store-ship  ?  It  would  be  difficult 
to  point  out  equipments  exclusively  applicable  to  transports  or  store-ships. 
Mr.  Baron  Bramweix.  I  did  not  say  "exclusively"  applicable. . 
Lord  Chief  Baron.  There  are  very  few  merchant  ships  that  might  not  be  used  as 
transports. 

Mr.  Attorney  General.  In  aU  probability.  It  is  quite  clear  that  the  equipping, 
fitting  out,  and  furnishing,  in  order  that  the  ship  might  be  employed  as  a  transport  or 
store-ship  in  the  foreign  service,  is  struck  at  in  the  act.  Mr.  Baron  Bramwell  observed 
upon  the  word  "  exclusively,"  but  the  argument  requires  the  word  "  exclusively  "  or  dis- 
tinctively, (which  is  the  same  thing;)  because  all  those  fittings  are  applicable;  it  is 
only  that  they  are  not  exclusively  applicable ;  they  are  necessary  in  order  to  enable 
her  to  do  her  work ;  they  are  fittings  out  to  enable  the  ship  to  take  the  sea  for  the 
service  for  which  she  is  destined ;  and  if  arms  are  not  necessary,  (and  it  is  plain  that  the 
act  does  not  require  that  she  should  be  in  a  position  to  commit  immediate  hostilities  ) 
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what  difference  can  it  make  that  besides  the  arms  there  may  he  some  additional  equip- 
ments which  require  to  he  furnished  before  she  can  commit  hostilities?  I  apprehend 
none  at  all.  She  is  furnished  and  fitted  out  with  the  intent  and  for  the  purpose  that 
she,  the  ship  or  vessel,  shall  he  employed  to  cruise  or  commit  hostilities.  The  njere 
circumstance  that  the  person  who  employs  her  is  to  do  something  afterward  to  make 
her  fit  for  the  employment  besides  the  arming,  it  being  clear  that  the  arms' are  to  be 
added  afterward,  can  make  no  difference. 

Though  it  is  not  an  observation  to  which,  perhaps,  much  weight  is  due,  I  do  not  like 
to  omit  it.  Permit  me  to  ask  you  to  compare  the  language  in  that  part  of  the  seventh 
section  with  the  corresponding  language  of  the  second  section.  I  think  you  will  find, 
as  in  the  seventh  the  main  purpose  of  the  employment  is  the  material  thing,  so  it  is 
in  the  second,  which  deals  with  the  case  of  a  person  enlisting  or  entering  himself  to 
enlist  or  agreeing  to  enlist  "  to  serve  as  a  sailor,  or  sail  in  or  to  be  employed  or  engaged, 
or  to  serve  in  or  on  board  any  ship  or  vessel  of  war,  or  in  and  on  board  any  ship  or 
vessel  used  or  fitted  out,  or  equipped  or  intended  to  he  used  for  any  warlike  purpose." 
The  words  "intended  to  be  used,"  which  are  separated  by  jihe  disjunctive  from  "  fitted 
out"  and  "  equipped,"  there  correspond  with  the  words,  "  with  the  intent  that  such  ship 
or  vessel  shall  be  employed,"  in  the  section  which  we  have  under  consideration;  The 
legislature  knew  perfectly  well  that  ships  which  had  not  a  special  and  differential 
equipment  might  be,  nevertheless,  most  useful  for  such  an  employment,  and  that  the 
object  they  were  striking  at  might  easily  be  accomplished  if  they  permitted  such  an 
evasion ;  and  therefore  they  have  not  permitted  it. 

I  say,  where  you  have  as  a  matter  of  fact  the  purpose  and  the  intent  of  the  employ- 
ment of  the  ship  proved,  that  determines  the  character  of  the  entire  equipment  and  of 
all  the  furniture,  and  all  the  fitting  out  from  beginning  to  end.  I  will  illustrate  that, 
my  lords,  by  reminding  you  of  a  case  which  I  mentioned  for  another  purpose  earlier  in 
the  argument  yesterday — I  mean  the  case  of  the  ship  Eiohmond,  before  Lord  Stowell, 
in  5th  Eobinson.  It"  may  be  in  your  lordships'  recollection  that  that  ship  was  con- 
demned as  contraband  of  war,  because  she  was  intended  to  be  sold  to  the  belligerent 
power.  It  is  quite  settled  that  the  sale  of  a  mere  vessel  of  peace  to  a  belligerent  is  not 
contraband;  she  must  have  been  affected  with  a  warlike  character  or  purpose  in  order  to 
make  her  so.  The  Richmond  was  at  the  time  a  merchant  vessel,  and  had  been  actually 
employed  as  one,  but,  in  the  language  of  Lord  Stowell,  she  was  easily  convertible  into 
a  man-of-war,  and,  in  his  j  udgment,  intended  to  be  sold  with  a  view  to  be  so  used. 
She  was  therefore  contraband  and  condemned,  though  her  original  character  (had  there 
been  nothing  to^^how  that  it  was  to  be  made  subsidiary  to  warlike  purposes)  would 
not  in  itself  have  entitled  heir  to  be  condemned. 

Now,  my  lords,  it  must  of  course  always  be  borne  in  mind,  that  in  a  case  where  the 
matter  of  fact  is  controverted,  the  character  of  the  equipments  may  be  extremely 
important  evidence  of  the  intent  and  purpose  ;  but  I  am  assuming  a  case  where  you 
have  the  intent  and  purpose  demonstrated  aliunde.  The  distinctive  warlike  character 
of  the  equipment  may  by  itself  determine  the  purpose,  not  perhaps  that  it  is  meant  to 
be  employed  in  the  service  of  this  or  that  power,  but  that  it  is  meant  for  war.  The 
distinctive  warlike  character  where  you  have  it,  is  evidence  of  the  character  of  the 
entire  equipment  from  beginning  to  end.  I  must  remind  you  that  I  am  not  driven 
iu  this  particular  case  to  rely,  sound  as  I  believe  it  to  be,  npon  the  argument  I  have 
been  offering  as  to  the  fuU  extent  of  the  meaning  of  those  words,  "  equip  "  and  ''furnish ;" 
for  we  are  dealing  with  a  ship  as  to  which  this  is  in  proof,  not  merely  that  she  is  a  ship 
of  which  the  build  and  the  fittings  are  andpitis  iisita  iu  that  sense  that  nobody  could 
say  they  were  not  equally  applicable  to  purposes  of  war  and  peace,  but  the  evidence 
proves  them  to  be  more  properly  adapted  for  purposes  of  war,  and  to  be  such  that  a 
skilled  person,  looking  at  them,  would  say,  "This  vessel  is  fitted  out  for  war  and  not 
for  peace."  The  evidence  waj  that  she  could  not  be  used  for  mercantile  purposes, 
though  she  might  possibly  be  used  as  a  yacht;  but  it  obviously  was  the  judgment  of 
the  witnesses  that,  from  the  build  and  the  fittings,  she  was  not  intended  to  be  so  used. 
Ton  have  it  proved  in  the  first  place  that  there  were  bulwarks  of  peculiar  strength,  as 
to  which  the  evidence  goes  to  the  length  of  saying  that  they  were  exclusively  fit  for 
purposes  of  war ;  because  the  evidence  is  this,  that,  if  not  for  purposes  of  war,  if  not  to 
resist  shot,  they  would  be  an  incumbrance  and  an  inconvenient  weight,  and  that  they 
were,  in  a  special  sense,  intended  and  adapted  for  the  purpose  of  war.  We  have  the 
proof  [that  this  ship  is  built  as  a  gunboat  coming  from  the  very  claimants  themselves, 
from  their  foreman,, Mr.  Spiers;  we  have  it  proved  by  the  admission  of  the  builder 
himself  that  she  was  intended  for  and  built  as  a  gunboat  for  the  service  of  the  Con- 
federate States,  under  the  orders  of  their  agents.  It  is  quite  clear  that  the  ship,  being 
built  as  a  gunboat,  has  the  equipments  and  fittings  of  a  gunboat,  to  this  extent,  at  aU 
events,  that  the  bulwarks  are  adapted  for  that  and  no  other  purpose ;  so  that  it  is  not 
a  case  of  fittings  simply  andpitis  usus,  but  of  fittings  specially  adapted  for  warlike 
purposes ;  as  to  which  the  most  that  could  be  said  is  this,  that  they  might  also  by 
possibility  be  used  for  one  particular,  though  a  most  improbable,  peaceful  purpose. 
Can  you  say,  under  such  a  state  of  circumstances  as  that,  if  under  any  circumstainces 
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this  argument  is  to  be  allowed,  that  the  mere  possibility  that  fittings  and  equipments 
that  are  peculiarly  and  specially  adapted  for  the  purposes  of  war  may  be  applied  to 
peaceful  purposes,  (the  same  remark  applies  to  hammock  nettings  attached  to  the 
bulwarks,  which  might  be  used  for  peaceful  purposes,  though  the  purpose  and  iutent 
is  proved,)  is  a  reason  why  you  should  say  there  is  no  equipment  within  the  meaning 
of  the  act f  My  lords,  I  say  that  I  might  upon  that  evidence  even  go  further,  but  I  do 
not  think  it  necessary  for  my  case.  I  might  very  legitimately  say  this :  we  have  proved 
that  this  ship  is  being  built  as  a  gunboat  for  the  service  of  the  confederate  government 
under  the  orders  of  its  agents ;  and  we  have  proved  that  the  work  which  has  been 
done  upon  her  already  is  specially  adapted  for  such  a  service,  and  that  some  part  of  it 
is  not  properly  adapted  to  any  other  service,  whether  that  has  reference  to  the  structure 
or  the  rigging  or  the  machinery  is  not  material,  but  the  government  seizes  her  when 
she  is  incomplete.  If  it  is  necessary  to  draw  an  inference,  what  is  the  inference  which 
you  would  draw  ?  Why,  that  she  would  have  been  completed  if  they  had  not  seized 
her,  with  all  that  was  proper  for  her  as  a  gunboat,  within  the  realm,  unless  evidence 
were  given  to  the  contrary. .  The  evidence  was,  that  she  only  required  the  iron  plate 
for  the  pivot  guns  to  turn  upon  it,  for  that  really  is  the  point.  We  proved  that  she 
wanted  nothing  to  enable  her,  being  a  small  ship,  to  receive  that  small  number  of  guns, 
which  of  course  could  easily  be  taken  on  board  the  moment  she  crossed  the  three-mile 
line,  or  within  it  if  it  were  necessary,  to  enable  her  to  destroy  the  commerce  of  her 
enemies  upon  the  ocean ;  nothing  more  was  necessary  according  to  the  evidence  than 
this,  (and  it  could  be  done  at  any  moment,;  to  screw  down  upon  the  deck,  in  the 
proper  place,  an  iron  plate  for  the  pivot  guns  to  run  upon,  which,  of  course,  could  be 
shipped  afterward.  Can  it  be  gravely  and  seriously  contended,  first  of  all,  upon  this 
evidence,  that  it  was  not  a  reasonable  inference  that  that  would  be  done  within  the 
realm,  where  everything  else  was  being  done?  But,  secondly,  if  that  inference  is  not 
to  be  drawn,  can  it  be  gravely  and  seriously  contended  that,  the  ijroof  being  in  other 
respects  what  it  was,  it  would  be  a  breach  of  the  act  if  the  pivot  plate  were  laid  down 
within  three  miles  from  the  British  coast,  although  no  guns  and  no  arms  were  put  on 
board  her,  but  were  added  afterward,  but  that  there  would  be  no  breach  if  the  pivot 
plate  as  well  as  the  guns  were  added  outside?  Your  lordships  have  heard,  in  my 
learned  friend's  comment  upon  the  evidence,  of  a  vessel  called  the  Phantom  built'Side 
by  side  with  the  Alexandra,  evidently  not  a  ship  of  war.  Suppose  the  Phantom  had 
gone  out  with  her,  and  carried  not  only  guns  but  the  pivot  plate  and  screws,  and  that 
just  outside  the  three-mile  line  she  delivered  the  pivot  plate  and  guns  and  screws  all 
together,  and  the  pivot  plate  was  put  on  and  screwed  so  that  the  ship  was  ready  for 
work,  can  any  one  sitting  in  the  place  of  a  judge  gravely  and  seriously  say  that  if  it 
would  have  been  an  offense  under  the  act  to  take  her  out  without  the  arms,  and  put 
the  arms  on  board  beyond  the  three  miles,  provided  the  pivot  plate  had  been  put  down 
first,  it  is  not  an  offense  to  take  her  out  without  the  arms  and  without  the  pivot  plate 
being  put  down,  provided  that  the  pivot  plate  and  the  arms  are  going  out  beyond  the 
three  miles  together  ?  It  is  not  necessary  to  talk  about  common  sense  in  this  matter ; 
but  I  must  say  that  it  is  a  departure  from  the  plain  meaning  of  the  words. 

Mr.  Bakon  Pigott.  You  are  not  upon  the  point  of  the  verdict  being  against  the  evi- 
dence yet,  are  you? 

Mr.  Attokney  General.  No,  my  lord ;  but  it  is  unavoidable  that  one  draws  illustra- 
tions in  argument  from  what  is  actually  in  evidence  in  the  case.  I  agree  that  the  two 
lines  of  argument  upon  the  motion  must  be  kept  distinct ;  but  at  the  same  time  I  do 
not  think  that  the  illustration  was  illegitimate. 

Mr.  Baeon  Pigott.  By-and-by,  probably,  you  will  teU  us,  supposing  those  words  do 
not  mean  as  you  have  contended,  constructing  the  ship,  but  something  done  on  board 
the  ship  after  the  ship  is  a  perfectly  constructed  ship,  what  the  evidence  is  of  any 
furnishing,  or  fitting  out,  or  equipping,  after  the  ship  has  become  a  ship,  we  will  say 
within  the  definition,  taking  the  definition  of  a  ship  as  merely  the  hull. 

Mr.  Attorney  General.  I  will  follow  your  lordship  in  that.  It  appears  to  me  that 
there  is  sufficient  evidence  upon  that  subject,  supposing  that  view  should  be  adopted; 
but  of  course  it  wiU  be  in  your  lordship's  mind  that  I  have  already  said,  I  apprehend 
it  to  be  quite  clear,  at  least  I  think  that  will  be  your  lordships'  judgmeutj  that  the  evi- 
dence pointed  irresistibly  to  the  conclusion  that  this  ship  was  to  be  furnished  with  all 
the  furniture  necessary  to  enable  her  to  go  to  sea ;  and,  that  being  so,  I  will  not  repeat 
what  I  have  already  argued,  namely,  that  if  she  were  taken  in  a  state  of  hull,  with 
proof  that  the  making  of  the  huU  in  that  state  was  with  the  intent  and  the  purpose  to 
do  more,  and  to  equip  within  the  realm,  it  would  be  within  the  act. 

Now  I  will  come  to  what  I  conceive  to  have  been  the  principal  arguments,  and  your 
lordship  has  just  touched  one  of  them,  but  not  the  one  which  I  proposed  to  take  first, 
on  which  my  learned  friends  seemed  to  rely.  I  may  call  them  negative  arguments. 
The  first  was  the  absence  of  the  word  "  build,"  and  I  think  that  from  something  which 
fell  from  my  lord,  he  appeared  to  be  rather  impressed  with  that  argument.  I  am  in 
your  lordships'  judgment,  but  I  venture  to  submit  that  it  is  a  somewhat  dangerous 
thing  to  out  dowij  the  interpretation  of  the  words  which  you  have  in  an  act  of  Parlia- 
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ment,  because  some  other  word  is  not  there.  If  the  case  falls  witlim  the  words  which 
you  have,  that  is  enough;  and  the  mere  circumstance  that  another  word  is  not  added, 
for  ■Which  there  might  be  reasons,  does  not,  I  confess,  seem  to  me  to  be  a  justification 
for  departing  from  the  proper  meaning  of  the  words  which  you  have.  But,  secondly, 
I  think  that  Mr.  Mellish  virtually  answered  that  argument  himself;  for  he  went  on  to 
argue  in  this  way.  He  said,  The  legislature  omits  the  word  "  build,"  therefore  it  is 
meant  to  authorize  building.  Now  I  demur  there ;  I  say  that  it  is  only  meant  to  leave 
untouched  any  building,  provided  there  was  not  the  equipment,  fitting  oat,  or  furnish- 
ing, which  is  struck  at  by  the  act.  But  he  goes  on  to  say :  ergo,  it  was  meant  to 
authorize  building  for  those  purposes ;  ergo,  it  was  meant  to  aftthorize  any  equipment 
necessary  to  enable  the  ship,  when  built,  to  take  the  sea.  There  I  part  company  with 
him.  I  say  that  was  just  the  reason  why  it  was  not  necessary  to  put  the  word  "  buUd  " 
in.  He  says  it  would  be  of  no  use  to  be  allowed  to  build  the  ship  unless  it  is  to  be  able 
to  take  the  sea.  The  answer  is,  that  it  was  not  the  object  either  to  encourage  or  to 
interfere  with  the  mere  building  of  ships  at  aU.  It  is  not  the  business  of  the  ship-builder 
that  is  struck  at,  his  person,  or  his  trade,  or  his  purpose,  but  the  business  of  the  person 
who  may  be  called  the  equipper,  that  is,  the  procurer  of  the  equipment,  which  is  struck 
at ;  the  author  of  the  transaction  which  is  warlike ;  the  man  who  has  the  warlike  object 
in  view.  It  is  his  intention  which  is  struck  at,  the  governing  intention ;  and  the  words 
used  are  words  apt  to  cover  everything  that  wiU  enable  him  to  accomplish  his  purpose. 
If  it  be  true,  as  Mr.  Mellish  admitted,  that  a  builder  cannot  build  a  ship  for  such  a 
warlike  purpose  without  equipment,  that  is  a  very  good  reason  whj'  it  was  not  neces- 
sary to  put  in  the  word  "build,"  because  it  is  enough  to  put  in  the  words  "  equip, 
famish,  fit  out,  or  arm,"  for  the  prohibited  purpose.  I  say  that  the  legislature  gives  no 
license  to  builders  here.  There  is  not  the  least  trace  of  any  intention  to  permit  builders, 
from  any  peculiar  favor  to  their  trade,  to  do  things  which  other  people  may  not  do : 
but,  inasmuch  as  they  were  not  the  specific  class  of  persons  against  whom  or  against 
whose  part  in  the  matter  this  act  was  primarily  directed,  it  was  thought  enough  to 
put  in  words  which  would  meet  the  case  of  every  ship  meant  to  be  prepared  to  take 
the  sea  for  the  prohibited  purpose ;  and  I  can  easily  imagine,  though  that  is,  after  all, 
a  speculation,  that  there  might  be  a  further  object  in  omitting  the  word  "  build,"  which 
would  be  this :  to  preclude  the  question  of  what  I  may  call  the  builder's  intention. 
Your  lordships  may  recollect  that  in  the  American  case  of  the  Santissima  Trinidad,  it 
was  held  that  the  builder  was  quite  at  liberty,  as  an  article  of  merchandise,  to  buUd  a 
ship,  and  not  only  to  buUd  it  but  to  arm  it  and  equip  it,  and  to  take  it  abroad  with  a 
crew,  capable  of  serving  with  it  in  the  service  of  a  foreign  state,  provided  always,  that 
as  a  matter  of  fact  it  appeared  that,  as  long  as  that  ship  was  within  the  jurisdiction, 
the  buider  was  merely  dealing  on  his  own  account,  not  for  the  purposes  of  war,  but 
for  purposes  of  merchandise ;  meaning  to  carry  the  article  across  the  sea  as  he  might 
carry  powder  or  guns,  and  to  take  his  chance  of  getting  a  profit  in  the  couutry  of  one 
of  the  belligerent  powers.  Whether  it  would  have  been  wise  to  prohibit  that  or  not  is 
not  the  question.  It  was  not  held  to  be  prohibited,  because  there  was  an  absence  of 
intent  on  thQ  pait  of  any  person  having  the  control  at  the  time  that  the  ship  should  be 
employed  in  any  belligerent  service.  The  builder  did  not  mean  to  employ  her  himself, 
and  to  make  war  with  her  himself;  and  he,  of  course,  had  no  control  over  the  remote 
and  contingent  intention  which  might  be  formed  at  a  future  time  out  of  the  jurisdiction 
by  a  foreign  potentate  who  at  that  time  had  not  acceded  in  any  way  to  the  design. 
In  a  case  of  tiiat  sort,  which  is  a  very  improbable  case 

Mr.  Bakon  Chajstnell.  I  understand  that  in  that  case  the  builder  built  the  sHp 
upon  his  own  speculation ;  he  did  not  intend  that  it  was  to  be  employed  in  the  foreign 
service,  and  nobody's  intent  was  to  be  inquired  into. 

Mr.  Attoestey  Geneeal.  Precisely,  my  lord ;  it  was  held  that  he  did  not  intend 
to  use  her  as  a  privateer,  and  he  could  not  form  an  intention  for  the  foreign  prince ; 
and  that,  for  that  reason,  it  was  mere  merchandise.  And  your  lordship  will  find  that 
the  case  of  the  ship  Brothers,  one  of  the  cases  which  I  shall  hereafter  refer  to,  and  the 
case  of  the  ship  Alfred,  which  are  printed  in  the  appendix,  are  two  converse  oases, 
which  illustrate  the  same  principle;  those  were  cases  of  the  sale  of  ships  in  the  United 
States  to  a  belligerent  power,  ships  previously  fitted  out  for  war,  but  with  a  lawful 
purpose,  at  a  time  when  it  was  supposed  that  war  might  break  out  between  the  United 
States  and  Great  Britain.  Those  vessels  were  prepared  to  be  used  lawfully  as  priva- 
teers, and  the  expected  war  not  taking  place,  the  ships  remaiued  on  hand  fully  equipped 
and  armed.  It  was  held  that  the  sale  was  lawful,  because  the  preparations  had  not 
taken  place,  and  the  article  had  not  been  put  into  the  condition  in  which  it  was,  with 
the  prohibited  intent ;  the  one  sale  was  within  the  neutral  territory ;  the  other  sale 
was  at  Buenos  Ayres,  but  the  principle  is  the  same.  I  suppose  the  legislature  may 
have  been  of  opinion  that  it  was  so  unlikely  that  any  great  mischief  would  arise  from 
the  building  of  such  ships  on  mere  speculation,  without  any  previous  concert  with  a 
foreign  power — without  the  accession-  of  any  intent  which  could  be  called  warlike, 
capable  of  determining  the  intended  employment  of  the  vessel — so  unlikely  that  it 
would  take  place  to  the  extent  of  requiring  Interference,  that  it  was  not  thought  de- 
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sirable  to  raise  such  questions  'with  ship-builders ;  and  for  that  reason,  to  aToid  raising 
that  question,  which  might  perhaps  have  been  raised  if  the  word  "  build  "  had  been 
put  into  the  clause,  it  may  have  been  omitted.  And  I  may  observe  that  although  it 
may  be  thought  the  principle  of  the  act  would  have  justified  the  prohibition  of  trans- 
actions of  that  kind,  either  building  on  speculation  with  a  view  to  sell  abroad  or  the 
selling  of  a  ship  ready  built  and  teady  equipped  and  armed  in  this  country,  yet  itis 
not  difficult  to  perceive  that  this  was  a  remote  and  improbable  evil  which  the  legis- 
lature might  well  think  it  was  not  necessary  specifically  to  provide  against ;  because 
it  is  obvious,  that,  if  there  were  really  no  concert  with  the  foreign  power,  no  accession  of 
that  foreign  power  to  tfle  transaction  beforehand,  then  peace  might  take  place  before 
a  market  had  been  found  for  that  ship,  and  there  would  be  questions  of  price,  and  the 
man  having  the  article  on  his  hands,  and  there  being  no  contract,  of  course  he  could 
not  command  his  own  price.  And  then  there  is  the  further  difficulty  of  carrying 
contraband  to  be  sold  abroad.  AH  those  things  make  it  not  very  likely  that  ship- 
builders would  go  to  the  great  expense  and  incur  the  great  risk  of  building  ships  of 
that  kind  on  mere  speculation ;  and  I  am  not  aware,  in  point  of  fact,  that  it  has  been 
found  to  happen.  Whether  or  no  that  was  the  reason  of  the  omission  I  cannot  tell. 
All  I  venture  to  say  is  this,  that  the  builder  not  being  the  person  whose  intention 
would  be  the  govemiifg  intention,  in  the  cases  struck  at  by  the  act  words  were  used 
which  would  not  be  separately  and  exclusively  applicable  to  the  builder,  but  which 
would  be  equally  applicable  to  the  person  having  the  governing  intention,  and  to  all 
persons  accessory  to  and  having  a  participation  in  that  intention.  I  have  said,  my 
lords,  aU  that  I  have  thought  it  necessary  to  say  upon  the  absence  of  any  provisions 
against  sale;  and  1  will  not  do  more  than  make  one  remark  upon  the  argument  which 
has  been  urged,  to  which  Mr.  Baron  Pigott  has  just  referred,  that  there  must  be  a 
ship  already  in  existence  because  the  ship  is  to  be  forfeited ;  I  think  it  would  be  a  very 
\mnecessary  construction  of  this  act  to  say  that,  though  it  would  not  make  much 
difference  in  the  result,  according  to  my  view,  whether  it  be  so  or  not.  I  think  that 
the  liability  of  the  ship  to  forfeiture  would  halve  reference  to  the  condition  in  which  it 
was  found,  however  imperfect.  It  is  clear  that  the  act  aims  at  prevention  and  not  at 
punishment.  It  would  be  a  most  singular  construction  to  suppose  that  the  act 
intended  that  you  should  wait  till  the  ship  approached  to  any  particular  stage  before 
the  prevention  could  be  applied.  It  is  enough  if  you  find  evidence  of  an  attempt  or 
endeavor  to  do  that  which,  if  completed,  would  result  iu  an  equipment  within  the  act. 
It  seems  to  me,  that  you  seize  whatever  you  find.  It  is  the  "  ship  or  vessel,"  and  it 
may  be  a  ship  or  vessel  in  an  imperfect  state  and  condition.  But,  it  is  not  really  im- 
portant that  a  different  view  should  be  taken,  because  we  are  not  dealing,  and  never 
shall  be  dealing  in  cases  of  this  sort,  with  circumstances  in  which  it  would  be  possible 
for  the  jury  to  come  to  the  conclusion  that  a  mere  hull,  a  mere  block  of  wood  put 
together  without  any  equipment,  fitting,  or  furniture  was  to  be  the  result  of  the  trans- 
action in  this  country.  It  is  quite  clear  in  this  case,  and  quite  clear  in  every  case,  to 
which  the  act  can  possibly  be  applied,  that  the  intent  and  endeavor  is  to  get  up  a 
vessel  in  a  condition  to  take  the  sea  before  she  leaves  this  country,  which  she  cannot 
be  without  some  fittings,  furniture,  and  equipment;  and  therefore,  in  truth  that 
point  is  an  idle  one,  and  can  never  arise. 

I  will  now  turn  to  the  only  other  argument  upon  the  language  of  the  act,  whicfi  I 
heard  from  my  learned  friends,  which  appears  to  require  an  answer,  and  which  I 
think  made  some  impression  as  one  deserving  attention,  (I  mean  no  more,)  upon  some 
of  your  lordships ;  that  is  to  say,  the  argument  derived  from  the  language  of  the  eighth 
section.  I  think  your  lordships  will  find  that  to  be  an  argument  which  rather  recoils 
upon  the  other  side.  The  eighth  section  is  applied  to  a  totally  different  purpose;  it 
regulates  the  limits  of  the  hospitality  afforded  in  this  country  to  existing  foreign 
vessels  of  war,  and  it  regulates  that  to  this  extent :  it  cuts  it  down  to  those  things 
which  cannot  be  brought  within  the  description  of  augmentation  of  force,  or  addition 
of  any  equipment  for  war.  By  the  universal  practice  of  all  mankind,  ordinary  hospi- 
tality for  common  affairs,  for  repairs  and  additions  to  that  fiirniture  which  is  necessary 
for  the  common  purposes  of  navigation,  is  in  all  countries  during  war  allowed,  under 
regulation,  to  the  ships  at  war  of  foreign  nations ;  and  the  object  of  this  section  is  to 
cut  that  dowh  within  the  narrowest  limits  consistently  with  the  received  practice  of 
nations — narrower  than  those  of  the  American  government — ^for  I  observe  the  words 
are  "equipped  for  war,"  not,  as  they  say,  "solely  applicable  to  war." 

Mr.  Bakon  Channilix.  The  word  "solely"  is  only  in  the  Ajnerican  act. 

Mr.  Attorney  Genekal.  Yes ;  so  that  if  it  is  for  war — if  it  is  an  equipment  which 
answers  a  warlike  purpose  it  is  prohibited  here,  though  in  one  sense  it  may  be  andp- 
itia  msus,  and  capable  of  being  u^ed  for  peaceful  purposes.  That  seems  to  be  illustrated 
by  the  note  of  the  judgment  in  the  Oreto,  where  the  question  raised  was,  whether 
certain  blocks  were  meant  for  a  warlike  or  peaceful  purpose ;  and  it  appears  to  have 
been  held  that,  if  it  had  been  proved  as  a  matter  of  fact  that  they  were  for  warlike 
purposes,  it  would  have  been  in  addition  to  the  equipment  of  war ;  and  in  some  of  the 
American  oases,  if  port-holes  are  added  to  a  ship,  that  is  treated  as  an  addition  to  the 
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equipment  fot  war,  proTided  that  as  a  matter  of  fact  tliey  are  meant  for  -warlike  piir- 
poses.  I  conceive  that  this  is  therefore  a  stringent  regulation,'  cutting  down  the 
hospitality  ordinarily  a^orded  to  existing  ships  of  war  of  a  belligerent  country,  so  as 
to  exclude  everything  which  might  increase  the  warlike  force  or  power  of  the  belli- 
gerent nation.  Then,  because  the  words  "any  equipment  for  war"  are  used  there, 
which  are  not  used  in  the  seventh  section,  where  "equipment"  is  spoken  of,  (and  that, 
I  think,  is  an  argument  at  once  to  the  contrary,)  are  you  to  infer  that  because  the 
legislature  strictly  prohibited  anything  being  done  to  existing  lawful  ships  of  war 
belonging  to  a  belligerent  which  could  add  to  the  warlike  force  of  those  ships,  therefore 
the  legislature  meant  to  permit  the  creation  of  ships  of  war  for  a  belligerent,  provided 
they  were  not  made  in  a  state  absolutely  perfect  for  all  the  purposes  of  war  ?  That  is 
the  argument.  Observe  the  difference  between  making  equipments  for  a  new  ship  of 
war,  only  not  completely  equipping  it,  and  adding  equipments  of  war  to  an  old  ship : 
the  least  addition  to  an  equipment  of  an  existing  ship  is  prohibited,  and  yet  it  is 
gravely  argued  that  you  may  do  everything  but  complete  the  original  equipment  of 
that,  which,  when  equipped,  will  be  a  new  ship  of  war ;  so  that  though  you  may  not 
put  into  an  existing  ship  of  war  a  single  gun,  or  cut  an  additional  port-hole,  or  make 
an  existing  bulwark  stronger,  yet  you  may  do  all  but  bring  into  a  condition  to  commit 
hostilities  a  new  ship  of  war,  adding  to  the  navy  of  the  belligerent  a  man-of-war  like 
the  Alabama,  taking  the  seas,  only  without  her  guns  and  without  those  equipments 
which  are  exclusively  warlike.  That  is  the  argument.  Is  that  reasonable  ?  Does  it 
not  appear  quite  clear  that  the  policy  of  the  two  sections  is  consistent  ?  The  seventh 
says  that  you  shall  not  equip  or  attempt  to  equip  a  new  ship  of  war  for  a  foreign  gov- 
ernment. The  eighth  section  says  that  you  shall  not  increase  the  force  of  an  existing 
ship.  The  two  are  quite  consistent,  but  the  eighth  only  addresses  itself  to  the  common 
comity  of  Nations,  by  permitting  additions  to  existing  ships,  which  have  not  come  into 
existence  by  any  abuse  of  our  neutrality,  but  which  had  a  previous  lawful  existence 
by  which  they  are  entitled  to  be  recognized  in  all  other  countries.  We  say.  We  wiU 
not  refuse  you  common  hospitality,  but  we  wUl  not  let  you  have  anything  which  shall 
make  you  more  powerful  for  war  than  you  were  before.  Do  you  mean  to  say  that  by 
permitting  Alabamas  to  go  out,  though  not  completely  equipped,  yoji  are  not  making 
the  belligerent  more  powerful  for  war  than  he  was  before?  Is  it  gravely  to  be  said, 
You  may  give  them  a  whole  new  ship  of  war,  minus  the  pivot  plate,  but  that  you  may 
not  put  a  pivot  plate  into  an  existing  ship  of  war?  It  wopld  be  a  strange  state  of 
things,  indeed,  if  that  were  the  proper  interpretation  of  the  act. 

Now,  my  lords,  I  think  I  might,  perhaps,  again,  in  connection  with  that  subject, 
remind  your  lordships  of  the  species  of  regulations  under  which  we  give  international 
hospitality  to  the  ships  of  war  of  foreign  countries.  I  said  that  our  own  orders  upon 
the  subject  applicable  to  this  war  are  printed  at  page  717  of  Wheaton.  You  have  a 
note  of  them  already,  but  I  think,  in  connection  with  this  part  of  the  argument,  they 
might  be  again  referred  to.  I  think,  according  to  the  authorities  of  the  United  States, 
the  addition  to  a  gunboat  more  weakly  built-^— 

Mr.  Baron  Chanjm;i.l.  What  do  you  understand  by  the  meaning  of  the  word  "  such  " 
in  the  eighth  section  ?  I  have  no  difficulty  in  understanding  the  interpretation  you 
put  upon  the  eighth  section,  but  the  word  "such"  would  seem  to  refer  to  the  ship, 
which  is  within  the  category  of  the  seventh  section,  and  no  other:  "And  te  it  further 
enacted,  That  if  any  person  in  any  part  of  the  United  Kingdom  of  Great  Britain  and. 
teland,  or  in  any  part  of  his  Majesty's  dominions  beyond  the  seas,  without  the  leave 
and  license  of  his  Majesty  for  that  purpose  first  had  and  obtained  as  aforesaid,  shall  by 
adding  to  the  number  of  the  guns  of  such  vessel;"  then  the  only  vessel  that  it 
immediately  refers  to  is  a  vessel  such  as  is  described  in  the  seventh  section. 

Mr.  Attoknby  GrENEBAL.  I  think,  undoubtedly,  it  is  very  awkwardly  expressed,  but 
it  must  be  referred  to  what  foUows :  "  or  by  changing  those  on  board  for  other  guns,  or 
by  the  addition  of  any  equipment  for  war,  increase  or  augment,  or  procure  to  be 
increased  or  augmented,  or  shall  be  knowingly  concerned  in  increasing  or  augmenting 
the  warlike  force  of  any  ship  or  vessel  of  war  or  cruiser,  or  other  armed  vessel,  which 
at  the  time  of  her  arrival,"  and  so  on — the  word  comes  by  anticipation 

Mr.  Baron  Channbll.  It  is  not  very  clear,  and  it  may  mean  that. 

Mr.  Kemplay.  If  your  lordships  will  refer  to  the  corresponding  American  act,  you 
will  see  that  they  have  inverted  the  order. 

Mr.  Attorney  General.  That  would  be  the  construction  to  be  put  upon  it ;  but  it 
.  would  have  been  better,  perhaps,  if  we  had  adhered  to  the  American  order.  I  wiU  not 
say  it  stands  to  reason ;  I  do  not  want  to  assume  anything  d, priori,  but  I  think  if  you  will 
'read  the  clause  you  will  find  proof  that  that  is  its  meaning:  "If  any  person  shall,  by 
adding  to  the  number  of  the  guns  of  such  vessel,  or  by  (jhanglijg  those  on  board  for  other 
guns,  or  by  the  addition  of  any  equipment  for  war,  increase  or  augment  or  procure  to  be 
moreased  or  augmented,  or  shall  be  knowingly  concerned  in  increasing  or  augmenting." 
You  have  not  come  to  the  accusative  case  yet;  and,  therefore,  the  subject  of  those  acta 
has  not  yet  been  described,  "  the  warlike  force  of  any  ship  or  vessel  of  war  or  cruiser, 
or  other  armed  vessel." 
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Mr.  Baeon  Channbll.  I  think  so ;  it  seems  to  be  out  of  its  proper  place. 

Lord  Chief  Barqn.  It  means  "  by  adding  to  the  number  of  the  guns  of  such  vessel " 
"  as  hereafter  mentioned." 

Mr.  Attorney  General.  No  doubt;  it  is  more  a  Latin  than  an  English  way  of 
arranging  the  sentence.  We  know  that  in  the  Latin  language  nothing  is  more  common 
than  that  that  which  is  subsequent  in  order  of  sense  should  be  first  in  the  order  of  the 
words,  and  it  is  so  here,  though  it  is  not  very  common  in  the  English  language.  I  think 
your  lordships  wiU  find  that  even  under  this  clause,  according  to  the  American  decisions, 
the  addition  to  a  gunboat  constru^cted  with  weaker  bulwarks  of  such  strong  bulwarks 
as  the  Alexandra  had  for  war,  would  have  been  an  offense.  Your  lordships  will  judge 
of  that  when  I  come  to  those  authonties. 

I  do  not  think  much  of  my  case  turns  upon  any  arguments  ad  lumiinem  in  this  case. 
My  learned  friend  Mr.  MeUish  anticipated  that  I  should  take  some  advantage  of  the 
variance  there  has  been  in  the  different  arguments  presented  on  the  other  side.  I  do 
not  want  to  place  any  reliance  upon  that ;  at  the  same  time  I  am  encouraged  in  my 
view  of  the  unsatisfactory  character  of  this  argument  by  the  fact  that  we  have  had 
diiferent  constructions  offered  on  the  part  of  the  claimants  on  the  trial  and  now ;  and, 
on  the  whole,  we  have  had  four  distinct  constructions,  the  only  two  offered  at  the  trial 
being  entirely  given  up.  Perhaps  I  ought  to  correct  myself.  I  am  not  sure  that  my 
learned  friend,  Mr.  MeUish,  did  not  argue  at  the  trial  as  he  has  argued  here.  My  learned 
friend.  Sir  Hugh  Cairns,  certainly  did  not.  At  the  trial,  Sir  Hugh  Cairns  submitted 
these  views:  first,  that  the  words  "equip,  fnrnish,  and  fit  out"  might  be  applied 
reddendo  singulos  ingulis. 

Lord  Chief  Baron.  That  was  given  up. 

Mr.  Attorney  General.  I  know  your  lordship  did  not  adopt  that  view. 

Lord  Chief  Baron.  He  gave  it  up,  and  at  the  time  that  that  discussion  took  place 
there  seems  to  have  been  a  great  misapprehension.  I  understood  the  learned  attorney 
general  to  agree  with  me  that  all  the  words  meant  the  same  thing. 

Mr.  Attorney  General.  I  am  sure  youx  lordship  entirely  misunderstood  him. 

Lord  Chief  Baron.  I  am  sure  of  that. 

Mr.  Attorney  General.  It  was  very  unfortunate  that  any  such  misunderstanding 
should  arise. 

Lord  Chief  Baeon.  Yes;  but  it  would  be  as  well  when  a  discussion  of  that  sort 
arises  between  counsel  and  the  bench  that  there  should  be  a  more  distinct  expression 
of  difference  of  opinion. 

Mr.  Attorney  General.  If  your  lordship  will  excuse  me  for  saying  so,  I  am  sure 
you  must  have  failed  to  convey  to  the  attorney  general's  mind  the  meaning  you  desired 
to  convey. 

Lord  Chief  Baeon.  After  all,  I  merely  expressed  that  at  that  time  as  an  opinion 
which  I  might  review  afterward. 

Mr.  Attoeney  General.  I  do  not  think  the  learned  attorney  general  understood 
your  lordship  as  inviting  any  expression  of  opinion  from  him  upon  the  subject,  but 
merely  throwing  it  out  as  a  matter  for  consideration. 

Lord  Chief  Baron.  It  is  very  much  to  be  regretted,  and,  generally  speaking,  if  it  is 
intended  to  tender  a  bill  of  exceptions,  or  to  take  any  exceptions  to  the  ruling,  it  is 
better  to  do  that  while  the  matter  is  in  hand. 

Mr.  Attoeney  General.  Your  lordship  is  well  aware  that  we  intended  so  to  do; 
but,  all  persons  acting  in  equally  good  faith  at  the  time,  it  was  thought  not  necessary, 
and  I  think  it  was  from  your  lordship  that  that  suggestion  proceeded. 

[The  court  adjourned  for  a  short  time.] 

Mr.  Attorney  Genbeal.  I  was  first  going  simply  to  enumerate,  without  much  com- 
ment upon  them,  the  constructions  which  had  been  advanced  by  my  learned  friends ; 
and,  as  was  stated  by  the  lord  chief  baron,  the  first  I  mentioned  was  advanced  tenta- 
tively, and  was  given  up ;  the  second,  insisted  upon  by  Sir  Hugh  Cairns  at  the  trial, 
but  which 'he  did  not  rejieat  here,  was  that  this  clause  was  only  directed  against 
English  privateers;  that  is,  where  Englishmen  were  concerned,  and  were  going  to 
carry  on  war  upon  their  own  account.  I  have  not  heard  that  argnmeut  repeated  here, 
and  I  am  not  at  all  surprised  at  it,  because  it  is  very  obvious  that  the  language  of  the 
act  does  not  point  to  a  distinction  of  that  sort ;  and  it  would  be  inconceivable  that 
that  could  be  the  object  of  it,  to  allow  a  foreign  belligerent  power  to  do  what  is  de- 
scribed in  the  clause,  and  only  to  provide  against  English  privateering,  which  would 
be,  one  would  imagine,  an  offense  against  the  common  law.  But  so  far  as  this  act 
gives  additional  sanctions  and  imposes  additional  penalties,  applicable  to  the  case  of" 
English  privateers,  it  is,  perhaps,  not  entirely  unworthy  of  observation  that  the  whole, 
scope  of  my  learned  friend's  argument,  if  it  were  successful,  would  be  to  permit  Eno-lish 
privateers,  as  well  as  foreign  shSps,  to  be  fitted  out  within  the  realm  to  the  extent 
they  contend  for;  that  is  to  say,  so  long  as  the  armament  was  not  complete,  the  equip- 
ment not  distinctively  warlike,  and  the  ship  not  immediately  in  a  position  to  commit 
ho  stUities,  both  English  privateers  to  carry  on  war  on  their  own  account,  and  ships  fit- 
ted  out  on  the  account  of  foreign  governments,  would  be  in  the  same  situation.    I 
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suppose,  also,  their  argument  would  go  to  this  length,  that  the  confederates  might,  if 
they  pleased,  buy  up  a  large  ship-builder's  yard  in  this  country  and  establish  a  dock- 
yard there  of  their  own  and  make  ships  upon  any  scale,  provided  they  did  not  bring 
them  into  that  state  of  distinctively  warlike  equipment  which  my  learned  fliend's 
argument  suggests  to  be  necessary.  The  third  construction  contended  for  is  that 
which  I  have  been  dealing  with  throughout  the  argument,  which  I  understand  my 
learned  Mend,  Sir  Hugh  Cairns,  to  have  contended  for  here  on  the  present  occasion, 
namely,  that  some  equipment  of  a  distinctively  warlike  charaqter  is  necessary.  I  have 
already  dealt  with  that,  and  I  will  say  no  more  upon  it.  My  learned  friend,  Mr.  Hel- 
lish, indicated  a  disposition  to  depart  from  that,  and  he  went  the  whole  length  of  say- 
ing, as  I  understood  him,  that  even  an  equipment  of  an  exclusively  warlike  character 
was  allowed,  provided  always  that  the  ship,  when  it  left  British  waters,  was  not  in  a 
condition  to  commence  actual  hostilities ;  in  other  words,  (the  argument  can  mean 
nothing  less)  that  arming  within  the  realm  is  necessary  as  well  as  the  rest,  because 
the  argument  of  my  learned  friend  seems  to  me  to  be  unintelligible,  and  nothing  that 
falls  from  him  ever  is  so  unless  it  goes  that  length.  I  have  dealt  with  that  also,  and  I 
do  not  mean  to  repeat  what  I  have  said. 

I  wish  to  trouble  your  lordships  a  little  with  such  authorities  as  we  have,  and  they 
are,  indeed,  exclusively  from  the  United  States ;  but,  bearing  in  mind  the  just  observa- 
tions which  feU  from  the  bench  yesterday  as  to  the  only  purpose  for  which  those 
authorities  could  properly  be  referred  to,  and  of  course  not  being  for  a  moment  under 
the  impression  that  they  can  be  authorities  directly  governing  the  construction  of  an 
English  statute,  yet  I  refer  to  them  as  decisions  of  men  skilled  and  learned  in  the  law, 
always  spoken  of  with  respect  in  this  country  upon  matters  which,  when  examined, 
are  found  to  be  more  or  less  in  pari  materia,  and  entitled,  therefore,  to  that  degree  of 
weight  due  to  the  decisions  of  such  persons,  and  which  they  have  often  received  from 
the  bench  here.  Before,  however,  I  refer  to  any  of  those  decisions,  your  lordships  will 
permit  me  to  give  you  an  example  and  illustration,  perhaps  it  may  be  no  more,  but,  at 
all  events,  a  useftil  example,  coming  from  a  source  of  considerable  authority,  as  to 
what  may  be  included  within  the  meaning  of  the  word  "  equipment,"  viz,  from  the 
treaty  between  Great  Britain  and  the  United  States  of  1794.  In  the  eighteenth  article 
of  that  treaty  there  is  a  convention  between  the  two  countries  as  to  what  between 
them  shall  for  the  future  be  considered  to  be  contraband  of  war.  Of  course  there  are 
mentioned  arms  and  everything  of  that  description  and  all  implements  of  war,  as  also 
timber  for  ship-building,  tar  or  rosin,  copper  in  sheets,  sails,  hemp,  and  cordage,  "and 
generally  whatever  may  serve  directly  to  the  equipment  of  vessels,  unwrought  iron 
and  fir  planks  only  excepted."  Now,  that  observation  may  not  be  entitled,  perhaps, 
to  very  great  weight ;  but  I  think  it  is  entitled  to  some,  that  flr  planks  would  enter 
into  the  structirre  of  the  ship,  and  they  are  spoken  of  as  things  serving  directly  to  the 
equipment  of  vessels;  serving  as  an  example  of  the  use  of  the  word  ''equip,"  which 
may  comprehend  things  that  enter  into  the  structure,  whether  it.  comprehends  the 
entire  structure  or  not.  In  this  case  I  should  think  it  would  be  applicable  to  such 
things  as  the  bulwarks  and  other  things.  And  your  lordships  will  recollect  one  or  two 
cases  in  Bee's  Reports,  which  my  learned  friend.  Sir  Hugh  Cairns,  mentioned,  which 
appear  to  me  to  show  that  such  a  view  has  always  been  taken  in  the  United  States 
upon  the  construction  of  their  statute.  There  is  the  case  of  the  ship  Mermaid  in  Bee's 
Reports,  page  69,  the  British  consul  against  the  Mermaid.  It  was,  like  all  those 
American  cases,  a  case  of  restitution  of  prize  on  the  ground  that  the  ship  which  took 
the  prize  had  been  fitted  out  or  had  her  force  augmented  within  the  United  States 
unlawfully  and  in  violation  of  their  neutrality  laws.  At  page  70  we  have  this  state- 
ment :  "The  second  ground  of  libel  is,  that  she,"  that  is,  the  captured  vessel,  "  was  fit- 
ted for  war  in  Charlestown."  This  is  the  judgment  of  the  court,  which  I  am  reading 
from :  "  Prom  the  evidence,  as  well  as  from  the  acknowledgment  of  the  party,  there 
cannot  be  a  doubt  that  this  vessel  underwent  a  material  alteration  previously  to  the 
change  of  ownership.  Her  quarter-deck  was  taken  away,  all  decayed  timbers  and 
planks  repaired,  her  ports  opened,  and  other  work  done.'  By  whom,  then,  at  what 
time,  and  with  what  intent  those  alterations  were  made,  and  under  what  penalty,  are 
all  material  questions  upon  the  determination  of  which  the  cause  must  turn."  Well,  _ 
my  lords,  if  those  were  not  works  coming  within  the  description  of  the  prohibited 
things,  fitting  out  and  so  forth,  I  apprehend  they  would  not  have  been  material  ques- 
tions. The  court,  examining  those  questions,  found,  as  a  matter  of  fact,  that  all  this 
was  done  when  the  ship  was  American  property,  before  the  change  of  ownership,  and 
when  there  was  no  contemplation  of  any  breach  of  the  law ;  and,  in  fact,  the  case 
resolved  itself  merely  into  the  question  whether,  the  ship  having  been  brought  into- 
the  condition  in  which  she  was  lawfully  and  not  for  the  prohibited  purpose,  and,  in 
fact,  before  the  act  of  Congress  had  passed — whether  the  American  owner  was  to  have 
his  property  laid  up  and  rendered  useless  because  she  had  been  preparing  for  war 
between  his  own  country  and  Great  Britain  at  a  time  when  it  was  not  merely  lawnil 
but  laudable  1  It  was  held  that,  it  having  been  done  with  that  laudable  intent,  for  the 
defense  of  his  own  country  in  time  of  war,  he  was  warranted  in  selling  her  afterward, 
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and  that  such  a  sale  was  lawM;  but  the  court  obviously  considered  that  if  those 
things  had  been  done  afterward,  and  in  order  to  prepare  her  for  employment  in  the 
service  of  another  belligerent,  that  might  have  been  a  sufficient  ground  for  the  condem- 
nation of  the  ship. 

The  other  case,  of  the  ship  Brothers,  mentioned  by  my  learned  friend.  Sir  Hugh  Cairns, 
to  your  lordships,  and  which  follows  the  Mermaid,  almost  immediately  in  the  same 
book,  at  page  76,  wUl,  I  think,  tend  to  illustrate  the  same  principle.  That  was  a  case 
of  augmentation  of  force.  The  ship  was  already  a  complete  privateer  when  she  first 
arrived  in  the  country,  and  it  was  held  to  be,  therefore,  only  a  case  under  the  section 
which  related  to  augmentation  of  force ;  that  was  an  addition  of  equipment  solely  for 
purposes  of  war;  that  was  the  language  of  the  statute.  The  ship,  according  to  the 
evidence,  being  an  armed  vessel  when  she  arrived,  and  being  repaired,  two  new  ports 
were  said  to  have  been  cut  in  her,  and  the  court  examined  that,  obviously,  upon  the 
supposition  that  if  two  new  ports  had  been  only  cut  in  the  ship,  in  order  to  give  her 
increased  power  for  war,  by  the  cutting  of  those  ports  the  case  would  have  been  brought 
within  the  act.  But,  upon  examining  the  evidence,  it  is  found  that,  upon  the  result  of 
it,  all  that  was  made  out  was  that  two  of  the  ports  in  the  waist  were  altered;  and  the 
court  says  this  would  not  amount  to  any  additional  equipment,  nor  could  it  be  consid- 
ered a  breach  of  neutrality,  their  act  only  dealing  with  such  alterations  as  augmented 
the  warlike  force;  and  in  the  opinion  of  the  court,  as  a  matter  of  fact,  these  were  not 
two  new  ports  cut  de  novo,  but  a  mere  alteration  not  augmenting  the  force.  These  two 
instances  seem  to  show  the  view  as  being  clearly  entertained,  that  changes  of  that 
sort,  though  affecting  the  structure  of  the  vessel,  nevertheless  would  be  vsrithin  the 
meaning  of  the  terms  "equipment"  and  "fitting  out"  in  the  interpretation  of  that 
act. 

There  is  another  case  which  was  mentioned  by  my  learned  friend,  Sir  Hugh  Cairns, 
in  which  I  observe  that  practically  much  the  same  view  was  taken  and  acted  upon ; 
although  there  seems  to  have  been  no  judicial  decision  on  the  point.  It  is  the  case  of 
the  United  States  and  Guinet,  in  Wharton's  State  Trials,  at  page  9.5.  It  appeared  that 
a  ship  having  come  into  port  with  a  certain  amount  of  armament,  and  a  certain  num- 
ber of  port-holes,  ten,  I  think,  on  each  side,  at  the  time  of  her  arrival,  and  with  four 
guns  and  two  swivels ;  after  she  came  into  port  she  was  put  into  the  hands  of  a  ship- 
carpenter  to  repair,  and  "the  ship-carpenter  declared  that  he  would  open  the  number 
of  ports  (twenty)  which  were  pierced  when  she  came  into  port ;  there  were  twenty 
pierced,  but  only  four  actually  open.  The  ship-carpenter  declared  that  he  would  only 
open  the  number  of  ports  (twenty)  which  were  pierced  when  she  came  into  port,  and 
in  all  other  respects  fit  her  for  a  merchant  ship;"  "the  twenty  ports  being  opened,  and 
the  other  repairs  of  the  vessel  proceeding  rapidly,  the  government  instituted  an  inquiry 
into  the  subject,  in  order  to  ascertain  the  nature  and  design  of  her  equipments.  On 
examination,  the  master  warden  found  the  vessel  in  great  forwardness ;  her  twenty 
ports  open,  her  upper  deck  changed,  &c.,  and  four  iron  guns  on  carriages  with  two 
swivels,  were  lying  on  the  adjoining  wharf."  She  had  mounted,  when  she  came  in, 
those  four  guns  and  two  swivels.  "He  therefore  desired  the  carpenter  to  desist  from 
working  any  further  on  the  vessel,  and  made  a  report  on  the  subject  to  the  Secretary  at 
War,  who  directed  that  all  the  recent  equipments  of  a  warlike  nature  should  be  dis- 
mantled, and  the  vessel  restored  to  the  state  in  which  she  was  when  she  arrived.  The 
master  warden  accordingly  caused  the  port-holes  to  be  shut  up,  and  even  refused  to 
allow  any  ring  bolts  to  be  fixed  in  the  vessel.  A  few  days  before  she  left  the  port  a 
witness  said  he  saw  four  guns  in  her  hatchway;  the  carpenter  who  repaired  her  said 
she  carried  with  her  from  the  wharf  the  four  guns  and  two  swivels  that  she  had  brought 
in,  and  according  to  the  custom-house  entry,  she  sailed  from  that  city  in  ballast,  hav- 
ing nothing  in  her  hold  but  provisions,  water  casks,  and  wood  for  the  ship's  use."  She 
had  been  a  merchant  vessel  when  she  came  in,  and  what  was  done  to  her  was  done 
with  the  purpose  of  adapting  her  to  war.  You  see  that  the  port-holes  were  ordered  to 
be  shut  up,  the  ring  bolts  were  not  permitted  to  be  fixed,  and  then  afterward,  when 
she  was  at  Wilmington,  because  a  few  additional  guns  had  been  put  on  board,  it  was 
held  that  there  was  a  fitting  out  and  arming,  and  the  person  who  had  acted  as  inter- 
preter was  convicted.  It  does  not  go  very  far,  because  it  may  be  that  the  taking  of 
•additional  guns  on  board  was  enough  to  justify  a  conviction  of  itself.  But  I  think  the 
facts  I  have  read  will  tend  to  show  what  was  the  understanding  which  was  always 
acted  upon  by  the  government  of  the  United  States,  with  respect  to  the  meaning  of  the 
words  "fitting  out,''  and  "equipment." 

Then,  my  lords,  there  is  the  case  of  "  The  United  States  and  Quincy,"  reported  in  the 
6th  Peters,  which  has  been  alreadjr  mentioned  to  you.  That  case  seems  to  me  to  rule 
directl^  and  distinctly  the  very  point  which  we  have  been  arguing  and  discussing.  I 
am  sure  your  lordships  must  recoUeot  the  case.  Besides  being  reported  in  the  6th 
Peters,  it  is  also  printed  in  the  appendix  to  the  report  of  the  trial  in  this  case.  It 
arose  upon  an  indictment  against  the  defendant  for  a  misdemeanor  created  by  the 
American  act.  He  was  not  indicted  as  the  principal ;  he  was  indicted  as  being  "  know- 
ingly concerned  in  fitting  out."    And  your  lordships  will  recollect  that  there  was  that 
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passage  in  the  judgment  which  has  been  referred  to,  as  to  the  disjunctive  occurring  in 
that  part  of  the  definition  of  the  offense,  when  the  conjunctive  occurs  elsewhere. 

Your  lordship  ha^  suggested  an  interpretation  of  that  which  in  itself  would  be  a  per- 
fectly sound  one,  but  which  I  do  not  think  is  reconcilable  with  the  decision  as  reported 
in  the  bools^  I  mean  that  if  fitting  out  and  arming  conjunctively  constituted  the  prin- 
cipal offense,  a  man  who  assisted  m  any  part  of  that  principal  offense,  whether  it  were 
in.  arming  or  fitting  out,  would  be  justly  chargeable  as  an  accessory  to  it.  Every  one 
must  see  the  reasonableness  of  that  view ;  but  in  point  of  fact  the  decision  did  not  pro- 
ceed upon  that  ground ;  it  proceeded  upon  this  ground,  that  each  offense  is  distinct  and 
substantive,  that  it  is  not  to  be  regarded  as  a  case  of  principal  and  accessory,  and  that 
since  the  United  States  had  chosen  in  their  legislation  to  say  a,  man  shall  not  assist  in 
fitting  out  or  arming,  whatever  difficulties  there  might  have  been  in  dealing  with  a 
conjunctive,  as  to  which  the  judge  seems  to  have  felt  doubt,  in  the  indictment  of  a 
principal  offender,  those  difficulties  did  not  arise  upon  that  class  of  cases.  Of  course, 
my  lords,  I  am  not  going  to  argue  before  your  lordships  a  point  so  irrelevant  to  the 
present  diseussion  as  the  question,  whether  in  that  respect  the  United  States  court  gave 
a  judgment  which  your  lordships  would  be  likely  to  follow  in  a  similar  case  or  not; 
,  because  we  should  never  forget  that  our  statute  does  not  raise  that  difficulty.  We  have 
the  disjunctive  throughout.  I  think  the  true  conclusion  to  arrive  at  is,  that,  rightly 
or  wrongly,  the  learned  judge  thought  the  copula  "  and"  might  be  construed  as  if  iij 
were  a  disjunctive  throughout  the  whole  of  that  act.  Whether  I  am  right  in  that 
supposition  I  cannot  tell. 

But  what  was  it  that  was  specifically  determined  as  the  main  point  in  that  case  ?  It 
seems  to  me  that  it  is  a  determination  directly  in  favor  of  the  view  which  we  take  of 
the  effect  of  similar  words  in  our  act,  which  does  not  present  the  difficulties  which  that 
act  did.  Observe  what  was  the  evidence  in  the  first  place.  My  learned  friend.  Sir 
Hugh  Cairns,  referred  to  it  to  suggest  an  interpretation,  which  I  will  presently  show  is 
utterly  untenable,  of  the  judgment.  The  evidence  was  this.  "  Evidence  was  ^iven  of 
the  repairing  and  fitting  out  of  the  schooner  Bolivar,  in  the  port  of  Baltimore,  in  1827. 
That  she  was  originally  a  Maryland  pilot-boat  of  sixty  or  seventy  tons.  The  work  was 
done  at  the  request  of' Henry  Armstrong  and  of  the  defendant,  who  superintended  the 
same ;  that  she  was  fitted  with  sails  and  masts  larger  than  those  required  for  a  mer- 
chant vessel,  and  was  altered  in  a  manner  to  suit  her  carrying  passengers,  and  with  a 
port  for  a  gun."  That  was  what  you  may  describe  as  a  structural  alteration.  Then  it 
appeared  that  she  sailed  for  St.  Thomas,  hjiving  on  board  provisions,  thirty-two  water 
casks,  one  gun-carriage  and  slide,  a  box  of  muskets,  and  thirteen  kegs  of  gunpowder, 
and  a  bond  was  given  not  to  commit  hostilities.  My  learned  friend  referred  to  that, 
and  said  the  gun-carriage  and  slide,  and  the  thirteen  kegs  of  gunpowder,  and  the  box 
of  muskets  might  have  been  regarded  as  an  arming  of  the  ship ;  to  which  my  answer  is, 
that  whether  it  might  have  been  so  regarded  or  not,  the  point  of  law  ruled  in  that  case 
did  not  turn  upon  those  facts,  but  excluded  them,  because  your  lordships  will  observe 
that  this  was  the  point  of  law  and  the  way  it  arose.  It  seems  to  be  the  practice  of  the 
American  courts  to  enable  points  not  merely  to  be  determined  at  the  trial  subject  to 
subsequent  consideration,  but  to  be  sent  whole  the  trial  is  going  on,  (the  trial  I  suppose 
being  adjourned,)  by  way  of  a  case  or  reference,  to  the  superior  courts  for  their  direc- 
tion. Arid  in  that  case  the  defendant  moved  the  circuit  court  for  their  opinion  and 
direction  to  the  jury  upon  four  points,  which  are  expressly  mentioned  in  the  report. 
The  district  attorney  of  the  United  States,  on  the  other  hand,  also  moved  for  four  direo- 
tions  to  be  given  according  to  his  view,  and  the  court  determined  between  them.  This 
is  the  material  point :  what  were  the  directions  which  the  court  said  ought  not  to  be 
given,  and  what  were  the  directions  which  the  court  said  ought  to  be  given  ?  The  first 
direction  moved  tov  by  the  defendant,  which  the  court  rejected,  was  in  these  terms : 
"  The  defendant  moved  the  circuit  court  for  their  opinion,  and  direction  to  the  jury, 
that  if  the  jury  believe  that  when  the  Bolivar  left  Baltimore,  and  when  she  arrived  at 
St.  Thomas,  and  during  the  voyage  from  Baltimore  to  St.  Thomas,  she  was  not  armed 
or  at  all  prepared  for  war,  or  in  a  co&dition  to  commit  hostilities,  the  verdict  must  be 
for  the  traverser."  The  court  said  that  that  direction  was  not  to  be  given ;  in  other 
words,  that  it  would  not  be  a  correct  statement  of  the  law  upon  their  act ;  that  if  the 
jury  believed  that  the  ship  was  not  armed,  and  that  she  was  not  prepared  for  war,  or 
in  a  condition  to  commit  hostilities,  it  would  not  be  correct  to  say  that  that  entitled  the 
defendant,  even  upon  an  indictment  for  a  misdemeanor,  to  an  acquittal.  Now,  what 
was  demanded  by  the  district  attorney  of  the  United  States?  "First,  that  if  the  jury 
find  from  the  evidence  that  the  traverser  was  within  the  district  of  Maryland,  know- 
♦  ingly  concerned  in  the  fitting  out  of  the  privateer  Bolivar,  with  the  intention  that  the 
said  vessel  should  be  employed  in  the  service  of  the  united  provinces  of  Kio  de  La  Plata 
to  commit  hostilities,  or  to  cruise  and  to  commit  hostilities  against  the  subjects  of  the 
Emperor  of  Brazil,  then  the  traverser  has  been  guilty  of  a  violation  of  the  third  section 
of  the  act  of  Congress,  although  the  jury  should  further  find  that  the  equipments  of  the 
said  jMivateer  were  not  complete  within  the  United  States,  and  that  the  cruise  did  not 
actually  commence  until  men  were  recruited  and  further  equipments  were  made  at  the 
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island  of  St.  Thomas,  in  the  West  Indies ;  and  should  further  find  that  the  Bolivar,  on 
her  way  from  Baltimore  to  St.  Thomas,  had  no  large  gun,  no  flints,  nor  any  cannon  or 
musket  balls,  and  that  the  muskets  and  sabers  were,  during  the  voyage,  nailed  up  in 
boxes."  The  court  found  that  this  direction  ought  to  be  given ;  and  there  was  a  long 
argument  with  which  I  am  not  going  to  trouble  your  lordships.  But,  at  page  445,  in 
the  6th  Peters,  the  com-t  said :  "  This  varied  phraseology  in  the  law  was  probably 
employed  with  the  view  to  embrace  all  persons,  of  every  description,  who  might  be 
engaged  directly  or  indirectly  in  preparing  vessels  with  intent  that  they  should  be 
employed  in  committing  hostilities  against  any  power  with  whom  the  United  States 
were  at  peace."  And  shortly  afterward :  "  We  are  accordingly  of  opinion  that  it  is  not 
necessary  that  the  jury  should  believe  or  find  the  Bolivar,  -vmen  she  left  Baltimore,  and 
when  she  arrived  at  St.  Thomas,  and  during  the  voyage  from  Baltimore  to  St.  Thonias, 
was  armed,  or  in  a  condition  to  commit  hostilities,  in  order  to  find  the  defendant  guilty 
of  the  offense  charged  in  the  indictment."  That  appears  to  me  to  be  a  direct  finding, 
supposing  their  act  was  in  pari  materia  with  ours,  against  the  argument  which  has  been 
addressed  to  your  lordships  by  my  learned  friend.  Then  they  go  on  to  say  that  other 
instructions  oifght  to  be  given.  "The  first  instruction,  therefore,  prayed  on  the  part  of 
the  defendants  must  be  denied  and  that  on  the  part  of  the  United  States  given ; "  and  < 
other  instructions  are  given  as  to  whether  the  intent  must  be  a  fixed  intent  or  one  con- 
tingent and  uncertain,  which  was  determined  in  the  defendant's  favor. 

There  is  another  case  which  I  will  ask  your  lordships  to  allow  me  to  refer  to,  not 
upon  the  same  statute,  but,  I  think,  involving  similar  principles  of  construction.  The 
American  statute  to  which  I  am  now  going  to  refer,  upon  which  this  question  arose, 
is  chapter  91  of  the  acts  of  1818 ;  it  is  dated  the  20th  April,  1818;  and  in  the  collection 
of  public  Statutes  at  Large  of  the  United  States,  edited  by  Mr.  Peters,  volume  2,  at 
page  450,  your  lordships  will  find  that  statute;  it  is  one  of  their  slave  trade  acts. 

Mr.  Bahon  Bkamwbll.  Allow  me  to  ask  with  respect  to  that  case  of  Quincy,  it  has 
been  very  much  relied  upon,  but  it  seems  to  me  a  little  inconsistent  with  an  opinion 
of  your  own  as  I  understand.  Do  I  rightly '  understand  you  to  say  that  upon  onr 
statute  it  must  be  conceded  that  there  cannot  be  one  offense  committed  by  the  subor- 
dinate, the  assistor,  unless  there  is  a  principal  committing  the  offense  which  this  statute 
forbids  him  to  commit  ?  I  have  understood  you  to  say  that  unless  an  offense  has  been 
committed  by  a  principal  within  the  act  of  Parliament,  nobody  can  be  guilty  of  assist- 
ing within  the  act. 

Mr.  Attorkey  General.  I  think  certainly  that  unless  something  is  done,  or  intended 
to  be  done,  within  the  realm,  which,  if  committed,  would  come  within  the  words 
equipping,  furnishing,  fitting  out,  and  so  on,  nobody  can  be  assisting  in  doing  it. 

Mr.  Baron  Bkamwell.  But  yon  see  Justice  Thompson,  who  gave  the  judgment  in 
this  case,  seems  to  think  differently. 

Mr.  Attorney  General.  It  is  so ;  I  quite  agree  to  that.  I  am  very  far  from  saying 
that  my  opinion  is  necessarily  right.  I  do  not  wish,  in  the  position  in  which  I  stand, 
for  the  argument's  sake  merely,  to  dissemble  my  opinion ;  that  is  the  opinion  I  have 
formed,  upon  the  English  statute. 

Mr.  IJjiEON  Bhamwell.  I  think  that  is  a  very  important  matter ;  because  the  case 
of  the  United  States  against  Quincy  has  been  often  referred  to ;  I  do  not  mean  in  court, 
but  elsewhere.  And  we  cannot  disguise  irom  ourselves  the  importance  of  appearing 
to  neglect  that  authority.  It  has  been  referred  to  as  an  important  authority  and  as 
satisfactory.  I  confess  that,  to  my  mind,  it  is  a  very  unsatisfactory  case.  It  seems  to 
me  that  the  reasons  given  by  the  learned  judge  for  his  opinion  are  very  insufficient 
indeed.  He  says,  if  the  objection  were  well  founded,  it  ought  to  state  that  the  defen- 
dant was  concerned  in  fitting  out,  the  Bolivar  being  a  vessel  fitted  out  and  armed.  He 
then  goes  on,  "  It  is  sufficient  if  the  indictment  charges  the  offense  in  the  words  of  the 
act."  That  has  been  tried  over  and  over  again  in  cases  where  the  words  of  an  act 
which  have  been  put  into  the  indictment  have  been  found  to  contaia  a  different  mean- 
ing from  that  which  they  do  when  read  in  the  act  with  all  the  surrounding  words — ^that 
is  one  bad  reason.  Another  is,  that  the  objection  of  the  defendant  was  not  that  the 
indictment  ought  to  have  said  that  the  Bolivar  was  a  vessel  fitted  out  and  armed ;  but 
the  objection  was  this :  That  the  Bolivar,  being  a  vessel  intended  to  be  fitted  out  or 
armed,  or  which  certain  persons  were  intending  to  fit  out  or  arm,  he,  the  defendant, 
assisted.  He  does  not  say,  I  cannot  be  guilty  of  assisting  unless  the  vessel  was  actnaUy 
fitted  out  or  armed ;  but  what  he  said  was,  I  cannot  be  guilty  of  assisting  in  either  of 
two  acts,  both  of  which  are  necessary  to  an  offense,  unless  both  of  those  acts  were 
contemplated  by  the  parties  whom  I  was  assisting,  t  own  I  think  this  judgment  is  a 
very  unsatisfactory  one. 

Mr.  Attorney  General.  I  confess  I  think  it  open  to  the  particular  criticism  which 
your  lordship  has  just  made  upon  that  part  of  it;  but  I  do  not  think  that  need 
necessarily  affect  the  principles  laid  down  in  the  remaining  part  of  the  judgment. 

Mr.  Babon  Bram'W'bix.  No,  truly  as  you  say,  what  they  held  in  that  case  was  practi- 
cally this,  for  inasmuch  as  they  had  the  evidence  before  them,  I  take  it  that  it  may  be 
said  that  they  practically  held  that  the  case  would  be  within  the  statute,  although  the 
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vessel  -was  not  in  a  belligerent  condition,  or  in  a  condition  to  commit  hostilities  at  the 
time  of  her  leaving  the  port. 

Mr.  Attornby  Genbral.  Yes,  my  lord,  I  refer  to  it  for  that  only,  not  dissemhling 
fi:om  myself  that  the  authority  of  the  case  is  liable  to  the  deduction  his  lordship  has 
spoken  of;  that  another  point  was  ruled  in  it  which  I  should  not  he  prepared  to  insist 
upon  it  as  actually  ruling  any  similar  case  here.  The  reasons  for  that  ruling  may  not 
seem  to  be  entirely  satisfactory. 

Lord  Chief  Baeon.  You  mean  with  respect  to  the  fixed  intention  ? 

Mr.  Attorney  Gknekai.  No,  my  lord.  I  mean  with  regard  to  the  accessory  and  the 
principal,  if  those  terms  may  be  used;  remembering  that,  in  another  sense,  every 
offender  under  the  act  is  a  principal.  It  seems  to  me  that  you  may  divide  the  points 
determined  in  that  case  into  three.  First  of  all,  a  point  of  form — not  of  form  ultimately, 
but  a  very  substantial  one — the  question  whether  there  must  be  an  intention  to  fit  out 
and  arm  the  ship  within  the  jurisdiction  in  order  to  bring  in  a  person  as  accessory 
under  the  clause ;  and  it  was  ruled  there  that  it  was  not  necessary  that  it  should  be 
so,  because,  even  supposing  both  acts  must  concur  in  the  principal,  either  would  do  in 
the  accessory;  not  according  to  the  view  which  your  lordship  has  suggested,  which 
I  would  be  intelligible,  but  according  to  another  view  which  is  not  to  my  mind,  any 
more  than  it  is  to  your  lordship's,  entirely  satisfactory. 

Lord  Chief  Bakon.  I  am  glad  to  hear  you  say  that,  because  if  one  knew  the  deci- 
sion ^vithout  the  reasons  for  it,  it  might  be  of  more  authority  than  it  is  now ;  and  I 
confess,  accompanied  with  those  decisions,  it  makes  me  feel  very  much  doubt  of  its 
value,  although  we  must  no  doubt  take  it  as  of  some  value.  There  was  a  case  to  go  to 
the  jury,  although  that  which  was  intended  and  attempted  to  be  done  was  something 
short  of  putting  the  vessel  into  a  warlike  condition  at  the  time. 

Mr.  ATTORinBY  General.  The  decision  upon  the  point  for  which  we  refer  to  it  may, 
as  it  seems  to  me,  be  kept  separate  from  the  rest,  subject  to  the  observation,  that  if 
there  was  any  point  not  correctly  ruled  in  the  case,  it,  in  some  degree,  detracts  from 
the  authority;  but  on  this  branch  of  the  clause  they  said  in  substance,  "We  are  enti- 
tled to  read  it  just  as  if  the  word 'or  Vere  used  instead  of 'and'"  throughout,  and  for 
that  purpose  I  refer  to  it.  I  do  not  think  there  is  anything  to  impeach  it  for  our  pur- 
pose more  than  this,  that  any  points  which  were  incorrectly  decided  may  in  some 
degree  detract  from  its  general  authority.  I  will  ask  your  lordships,  also,  to  bear  in 
mind  that  this  case  contains  traces  of  what  is  always  an  unsatisfactory  proceeding  on 
the  part  of  a  court,  an  avoidance  of  part  of  the  question ;  because  it  is  not  at  all  clear 
that  the  court  were  prepared  to  agree  that  the  word  "and"  was  to  be  construed  in 
that  sense,  which  seems  to  be  its  more  natural  one  in  the  American  act,  requiring  the 
concurrence  both  of  fitting  out  and  arming  in  every  case  for  the  principal  offense. 

Then  observe,  these  are  the  remarks  made  by  the  court  upon  that  subject  at  page 
464  :  "  On  the  part  of  the  defendant  it  is  contended  that  the  vessel  must  be  fitted  out 
and  armed,  if  not  complete,  so  far  at  least  as  to  be  prepared  for  war,  or  in  a  condition 
to  tjommit  hostilities.  We  do  not  think  this  is  the  true  construction  of  the  act.  It 
has  been  argued  that  although  the  oflfense  created  by  the  act  is  a  misdemeanor,  and 
there  cannot  legally  speaking  be  principal  and  accessory,  yet  the  act  evidently  contem- 
plates two  distinct  classes  of  offenders — the  principal  actors  who  are  directly  engaged 
in  preparing  the  vessel,,  and  another  class  who,  though  not  the  chief  actors,  are  in  some 
way  concerned  in  the  preparation.  The  act  in  this  respect  may  not  be  drawn  with 
very  great  perspicuity,  but  should  the  view  taken  of  it  by  the  defendant's  counsel  be 
deemed  correct  (which,  however,  we  do  not  admits  it  is  not  perceived  how  it  can  affect 
the  present  case."  The  court  seems,  therefore,  to  have  thought  that  although  the  let- 
ter of  the  act  might  seem  to  favor  that  view,  and  to  require  that  you  should  have  the 
arming  in  every  case,  as  well  the  fitting  out,  it  had  not  been  so  understood  and  acted 
upon.  That  if  it  were  necessary  to  decide  that,  they  might  have  found  the  means  of  decid- 
ing that  otherwise ;  but  they  pass  on  and  say,  that  is  not  necessairy,  because  the  other 
clause  is  disjunctive.  I  submit  to  your  lordships  that  nevertheless  upon  the  other 
point  the  case  may  well  stand  as  a  good  authority  notwithstanding  that. 

I  now  ask  your  lordships  to  allow  me  to  mention  the  other  authority.  It  is  not  upon 
the  same  act,  but  is  upon  one  of  the  American  slave  trade  acts,  to  which  I  think  I  gave 
your  lordships  a  reference. 

Mr.  Baeon  Bramwell.  Allow  me  further  to  put  this.  It  has  been  said  that  this 
case  is  an  authority  in  point  in  the  present  case,  that  it  is  entirely  satisfactory ;  and 
that  it  is  owing  to  something  like  bad  faith  that  it  has  not  been  properly  cited  and 
relied  upon. 

Mr.  Attorney  General.  I  should  be  very  sorry  to  say  that. 

Mr.  Baron  Beamwell.  You  do  not  say  so,  Mr.  Attorney. 

Mr.  Attorney  General.  No,  but  I  think  your  lordships  must  be  very  well  aware  in 
this  country  of  the  existence  of  numerous  cases,  in  which  the  doctrine  which  has  been 
laid  down  upon  a  certain  subject  has  stood  perfectly  well,  although  other  points  deter- 
mined in  the  same  case  are  not  so  supported ;  and  if  I  may  venture  to  say  so,  it  seems 
to  me  that  the  court  were  in  so  great  a  hurry  to  travel  there  to  what  they  thought  the 
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substantial  question,  that  they  do  not  go  by  quite  a  satisfactory  road  in  that  journey ; 
that  is  all.  I  was  going  to  raifer  to  the  other  book  which  I  mentioned,  a  case  which 
arose  upon  one  of  the  American  slave  trade  acts.  The  act  contains  large  words.  It 
prohibited  under  penalties,  including  the  condemnation  of  the  vessel,  any  "  citizen  or 
citizens  of  the  United  States,  or  any  other  person  or  persons,"  from  doing  these  things ; 
no  such  person  "  shall  for  himself,  themselves,  or  any  other  person  or  persons  whatsoever, 
either  as  master,  factor  or  owner,  build,  fit ;"  I  rather  think  the  word  "  out "  has  slipped 
out  there,  for  I  find  it  everywhere  else  "  fit  out,  equip,  load,  or  otherwise  prepare  any 
ship  or  vessel  in  any  port  or  place  within  the  jurisdiction  of  the  United  States,  nor 
cause  any  such  ship  or  vessel  to  sail  from  any  port  or  place  whatsoever  within  the 
jurisdiction  of  the  same,  for  the  purpose  of  procuring  any  negro,  mulatto,  or  person  of 
color  from  any  foreign  kingdom,  place,  or  country,  to  be  transported  to  any  port  or 
place  whatsoever,  to  be  held,  sold,  or  otherwise  disposed  of  as  slaves,  or  to  be  held  to 
service  or  labor;  and  that  if  any  ship  or  vessel  shall  be  so  built,  fitted  out,  equipped, 
laden,  or  otherwise  prepared  for  the  purpose  aforesaid,  every  such  ship  or  vessel,  her 
a  ship  was  not  to  be  fitted  out  for  the  purpose  of  procuring  negroes  to  be  transported 
tackle,  apparel,  furniture,  and  lading,  shall  be  forfeited."  Now,  take  the  word  fit  out; 
and  sold  as  slaves.  An  indictment  was  framed  upon  that  act,  and  a  case  upon  it  is 
reported  in  the  12th  Wheatou's  Supreme  Court  Reports,  at  page  460;  the  United 
States  t)s.  Gooding.  The  indictment  was  framed  upon  that  act,  the  first  count  of  which 
charged  fitting  out  alone;  that  Gooding,  being  a  citizen,  and  so  forth,  did  on  a  partic- 
ular day  "fit  out  for  himself  as  owner  in  the  port  of  Baltimore,  within  the  jurisdiction 
of  the  United  States,  a  certain  vessel  called  the  General  Winder,  with  intent  to 
employ  the  said  vessel  in  procuring  negroes  from  the  continent  of  Africa  to  be  trans- 
ported to  Cuba,  contrary  to  the  true  intent  and  meaning  of  the  act."  There  were 
other  questions  with  which  I  need  not  trouble  your  lordships.  A  question  arose  upon 
that  count,  which  charged  him  with  fitting  out,  only,  this  schooner  with  intent  to 
procure  negroes,  &c.  Instructions  were  given,  or  rather  were  asked  for,  of  which  the 
third,  mentioned  at  page  466,  was  this.:  It  was  demanded  by  the  defendants ;  they 
moved  the  court  for  its  opinion  upon  those  points.  The  third  instruction  was  thjs ; 
"That  the  first  count  charges  a  fitting  out  in  the  port  of  Baltimore,  which,  according 
to  the  true  legal  interpretation  of  the  words  in  an  indictment,  means  a  complete 
equipment,' and  that  evidence  of  a  partial  preparation  here,  and  a  farther  equipment 
at  St.  Thomas,  will  not  support  the  charge  contained  in  the  count."  Then  the  judg- 
ment of  the  court,  upon  that  instruction,  is  expressed  in  these  terms  at  page  472 :  "  The 
third  instruction  turns  upon  the  point,  whether  the  fitting  out,  in  the  sense  of  the  act 
of  Congress,  means  a  complete  equipment,  so  that  a  partial  equipment  only  wiU 
extract  the  case  from  the  prohibition  of  the  statute.  This  objection  appears  to  us  to 
proceed  from  a  mistaken  view  of  the  facts  applicable  to  the  case.  If  the  vessel  actually 
sailed  on  her  voyage  from  Baltimore,  for  the  purpose  of  employment  in  the  slave  trade, 
her  fitment  was  complete  for  all  the  purposes  of  the  act.  It  is  by  no  means  necessary 
that  every  equipment  for  a  slave  voyage  should  have  been  taken  on  board  at  Baltimore ; 
or,  indeed,  that  any  equipments,  exclusively  applicable  to  such  a  voyage,  should  have 
been  on  board.  The  presence  of  such  equipments  may  furnish  strong  presumptive  proof 
of  the  object  of  the  voyage,  but  they  do  not  constitute  the  offense.  The  statute 
punishes  the  fitting  out  of  a  vessel  with  intent  to  employ  her  in  the  slave  trade,  how- 
ever innocent  the  equipment  may  be,  when  designed  for  a  lawful  voyage.  It  is  the  act 
combined  with  the  intent,  and  not  either  separately,  which  is  punishable.  Whether 
the  fitting  out  be  fully  adequate  for  the  purposes  of  a  slave  voyage,  may,  as  matter  of 
presumption,  be  more  or  less  conclusive;  but  if  the  intent  of  the  fitment  be  to  carry  on 
a  slave  voyage,  and  the  vessel  depart  ou  the  voyage,  her  fitting  out  is  complete,  so  far 
as  the  parties  deem  it  necessary  for  their  object,  and  the  statute  reaches  the  case.  But 
we  are  also  of  opinion  that  any  preparations  for  a  slave  voyage,  which  clearly  manifest 
or  accompany  the  illegal  intent,  even  though  incomplete  and  imperfect,  and  before  the 
departure  of  the  vessel  from  port,  do  yet  constitute  a  fitting  out  within  the  purview  of 
the  statute."  And  some  earlier  authorities  are  referred  to.  Now,  the  principles  of  the 
decision  upon  that  count  seem  to  me  to  be  strongly  applicable  to  this  subject. 

Mr.  Babon  Channell.  What  was  the  order  of  the  court? 

Mr.  Atiobnby  Genhrai,.  They  refused  the  instruction  asked  for  by  the  defendant. 
I  think  I  gave  your  lordships  the  reference,  12  Wheaton,  page  460 ;  there  were  other 
counts  and  other  questions  with  which  your  lordships  need  not  be  troubled. 

Mr.  Baron  Chabtnbll.  Was  there  in  that,  as  in  the  other  case,  an  instruction  framed 
by  the  prosecutor,  the  district  attorney  of  the  United  States  ? 

Mr.  Attoenby  Gbnbrai,.  I  think  not.  At  page  479  I  find  the  certificate  of  the  opin- 
ions of  the  court,  first,  with  regard  to  the  admissibility  of  evidence ;  then,  that  the 
opinions  prayed  for  by  the  counsel  for  the  defendants  in  the  rest  of  the  sixth  prayer, 
which  are  not  mentioned  here,  were  correct  in  law  and  ought  to  have  been  given ;  that 
the  opinions  prayed  for  upon  every  other  prayer  were  incorrect  in  law  and  ought  to  be 
refused ;  and  fourthly,  that  certain  objections  to  the  form  and  sufftcieucy  of  the  indict- 
ment were  not  available  at  the  time  they  were  taken.    That  seems  to  be  the  whole. 


PARLIAMENTARY  AND   JUDICIAL  APPENDIX,   NO.   XV.         347 

My  lords,  I  have  but  one  observation  to  make  upon  the  reference  made  by  my  learned 
friend,  Mr.  Mellish,  yesterday,  to  the  decree  of  the  judge  of  the  Vice-Admiralty  Court 
of  the  .(Bahamas  in  the  case  of  the  Oreto.  There  -was  no  evidence  ■whatever,  as  I 
understand  it,  to  satisfy  the  court  that  the  ship  was  intended  for  any  hut  a  mercantile 
purpose,  and  under  those  circumstances  that  vrhich  was  relied  upon  as  the  corpus 
delicti  was  putting  on  board  a  certain  number  of  blocis  which  it  was  alleged  were  of 
a  Mnd  and  number  which  could  only  have  been  intended  for  a  belligerent  object. 
That  being  the  only  form  of  proof  by  which  the  warlike  purpose  was  to  be  established, 
the  court  of  course  examined  it,  and  finding  upon  the  evidence,  pro  and  con,  the 
master  coming  forward  to  give  his  evidence,  that  it  was  not  proved  that  there  was 
either  a  number  or  a  kind  of  blocks  Vhich  were  unsuitable  to  a  merchant  vessel,  and 
the  rest  of  the  evidence  being  held  to  be  consistent  with  the  intention  to  employ  her 
as  a  merchant  vessel,  the  case  simply  failed  upon  the  evidence ;  there  was  no  evidence 
of  intent  which  would  satisfy  the  judge,  the  particular  equipment  being  not  of  a 
character  to  be  a  proof  of  a  warlike  intent,  or  to  be  in  itself  illegal.  And  your  lordships 
will  recollect  these  circumstances ;  the  ship  sailed  from  England  fully  equipped,  and 
nothing  was  done  in  the  Bahamas  except  putting  those  blocks  on  board ;  and  there- 
fore it  would  be  a  case  of  furnishing,  at  any  rate  of  the  lowest  degree;  and  it  would 
require  clear  proof  of  the  illegal  intent  to  bring  furniture,  which  was  ancipitis  usus, 
under  the  act.  The  furniture  was  itself  of  an  innocent  kind,  and  the  employment  of 
the  vessel  was  not  proved  to  be  intended  otherwise.  No  doubt  the  conclusion  come  to 
in  that  case,  in  such  a  state  of  evidence,  was  unavoidable. 

I  need  not  trouble  your  lordships  by  going  at  any  great  length  into  the  observations 
which  my  learned  friend,  Sir  Hugh  Cairns,  made,  which  did  not  seem  to  me  to  indicate 
any  great  amount  of  confidence  on  his  part  in  his  case,  upon  the  supposed  negative 
argument  arising  from  the  fact,  that  until  the  present  time  there  have  been  no  prose- 
cutions in  this  country  under  the  foreign  enlistment  act.  We  know,  as  a  matter  of 
fact,  that  there  have  been  no  considerable  wars;  and  I  presume  that  when  the  act  was 
passed,  when  the  war  with  the  South  American  republics  was  going  on,  the  passing 
of  the  act  had  the  effect  of  deterring  the  people  of  this  country  from  doing  the  things 
against  which  it  was  directed.  As  regards  subsequent  applications  of  it,  in  some  of 
'  the  wars  which  have  taken  place  on  the  continent  since  that  time,  we  have  not  been 
absolutely  neutral.  And,  therefore,  I  do  not  think  it  has  been  yet  shown,  that  there 
have  been  cases  which  could  very  well  have  led  to  these  questions  coming  forward. 

My  lords,  my  learned  friend  referred  to  the  Terceira  case,  which  was  a  case  turning 
upon  the  propriety  of  our  intercepting  out  of  our  own  dominions — ^in  truth,  in  the 
dominions  of  Donna  Maria,  whom  they  were  intended  to  serve— an  expedition  which 
sailed  from  Plymouth  carrying  unarmed  troops.  If  the  case  had  assumed,  which  it 
did  not,  a  legal  aspect,  I  should  still  have  said-  that  it  would  have  been  no  authority 
whatever  upon  this  subject ;  for  nobody  can  read  the  history  of  it  without  seeing  that 
it  was  clear  to  demonstration  and  beyond  doubt  that  the  foreign  enlistment  act  had 
been  infringed  in  that  instance.  Those  ships  were  used  as  transports  to  convey  a 
number  of  troops  to  an  island  which  had  been  the  subject  of  contest,  and  which  was 
at  that  moment  in  the  possession  of  Donna  Maria ;  the  other  islands  of  the  Azores 
being  in  the  possession  of  her  opponent ;  and  it  being  the  object  of  the  war  to  recover 
those  islands.  Of  course,  if  it  is  illegal  to  fit  out  a  transport  for  troops,  it  does  not 
matter  whether  the  troops  carry  their  arms  with  them  or  not.  And,  therefore,  in  the 
Terceira  case,  it  was  the  starting  point  of  the  whole  question,  that  there  had  been  a 
direct  and  clear  violation  of  the  foreign  enlistment  act.  The  only  question  was, 
whether,  the  ship  having  sUpped  out,  the  government  were  justified  in  pursuing  her 
and  not  permitting  her  to  land  her  troops  where  she  otherwise  would  have  done.  That 
is  a  question  with  which,  I  apprehend,  we  have  nothing  to  do  now. 

Now,  my  lords,  I  pass  to  the  subject  of  the  summing  up  of  the  learned  judge.  I 
think  it  will  be  convenient  that  I  should  refer  to  that  before  I  refer  to  the  evidence, 
treating  the  question  of  verdict  against  evidence  as  distinct  from  it  afterward. 

My  lords,  the  objections  which  we  have  to  make  to  the  direction  of  the  learned 
judge  to  the  jury  are  these:  that  his  lordship  did  not  explain  to  the  jury  the 
meaning  of  the  foreign  enlistment  act,  except  'in  a  manner  which,  if  the  inter- 
pretation which  we  place  upon  it  is  correct,  was  an  erroneous  way  of  explain- 
ing it;  and  therefore  that  the  language  of  his  lordship,  if  it  does  not  bear  our 
interpretation,  was  calculated  to  mislead,  and  doubtless  did  mislead  the  jury ;  and  if 
it  does  bear  our  interpretation,  it  was  a  wrong  direction  to  the  jury;  and  that,  under 
any  circumstances,  there  was  an  absence  of  the  assistance  which,  in  the  interpretation 
of  this  act  of  Parliament,  the  jury  ought  to  have  received  from  the  learned  judge. 

Mr,  Baeon  Bkamweu,  Before  going  into  the  particular  direction  of  my  lord,  let  me 
see  whether  I  rightly  understand  you  as  to  the  principles  which  you  have  laid  do'wn. 
You  say  that  any  equipment  with  intent 'that  the  vessel  should  cruise  will  do,  what- 
ever the  character  of  the  equipment  may  be,  do  you  not  ? 

Mr.  Attoknmy  Genebai,.  Yes,  my  lord. 

Mr.  Bakon  Bramwell.  Allow  me  to  ask  you,  what  are  we  to  understand  as  the 
meaning  which  you  put  on  the  words,  "  with  intent  that  she  shall  cruise  ?" 
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Mr.  Attorney  General.  Those  are  not  precisely  the  words,  my  lord ;  it  is  "  -with 
intent  that  she  shall  he  employed  in  the  service  of  a  foreign  government  to  cruise  and 
commit  hostilities."  I  cannot  help  thinking  that  the  interval  is  a  very  important  one 
between  the  words  "  with  intent "  and  "  to  cruise."  The  intent  is  to  be  that  the  ship 
shall  be  so  employed  by  a  foreign  government,  not,  I  apprehend,  that  she  shall  cruise 
instantaneously. 

Mr.  Baron  Bramwell.  Let  me  withdraw  my  question,  which  was  perhaps  a 
wrong  one,  and  put  it  correctly;  that  is  to  say,  "with  intent  or  in  order  that  such  ship 
or  vessel  shaU  be  employed  in  the  service  of  any  foreign  prince  "  with  intent  to  cruise 
and  to  commit  hostilities  :  do  I  understand  you  to  say  that  that  would  comprehend 
the  intent,  not  that  she  shall  immediately  be  employed  to  cruise  or  commit  hostilities, 
but  that  after  she  shalU  have  gone  elsewhere,  and  received  an  addition  to  her  equip- 
ment, she  shall  cruise  ? 

Mr.  Attorney  Genbrax.  I  have  no  doubt,  my  lord,  that  it  would  cover  that  case. 

Mr.  Baron  Bramweu,.  You  say  that  it  covers  that  case  as  well  ? 

Mr.  Attorney  General.  Certainly,  my  lord ;  the  words  are  not  that  she  shall  imme- 
diately be  employed  and  cruise,  but  that  she  shall  be  employed  in  the  service  of  a  foreign 
prince  to  cruise  and  commit  hostilities.  Whatever  the  foreign  prince  does  to  her  in  the 
meantime  to  make  her  better  fitted  for  that  service,  still  she  is  ordered  by  him  with 
the  intent  that  she  shall  be  equipped  and  fitted  for  that  service,  and  she  is  furnished 
by  those  who  intend  her  for  such  employment. 

Mr.  Baron  Bramwell.  It  may  be  not  an  equipment  with  intent  that  she  shall  at 
once  cruise,  but  an  equipment  with  the  intent  that  she  shall  be  employed  and  cruise 
in  the  service  of  a  foreign  prince. 

Mr.  Attorney  General.  Yes,  my  lord ;  and  if  any  force  is  to  be  attributed  to  the 
disjunctive  copula  which  separates  "arming"  from  the  other  words,  as  it  is  evident 
that  she  could  not  cruise  till  she  was  armed ;  she  might  offend  against  the  act  in  other 
respects,  although  she  would  not  be  in  a  condition  to  do  that.  I  think  I  have  already 
gone  through  that  subject  more  or  less. 

Mr.  Baron  Bramwell.  I  only  wanted  to  have  your  opinion  expressed  as  concisely 
as  possible. 

Mr.  Attorney  General.  It  appears  to  me,  my  lord,  to  be  very  important  in  that 
point  of  view  to  remember  that  you  do  not  couple  the  cruising  with  the  immediate 
intent  of  the  person  who  is  doing  the  prohibited  act.  What  he  does,  is  equipping, 
attempting,  procuring,  or  aiding  in  equipping,  in  order  that  the  ship  shall  be  employed 
in  the  service  of  a  foreign  prince  to  cruise.  That  foreign  prince  will  give  the  orders, 
and  tell  her  where  she  shall  cruise,  when  she  shall  cruise,  and  how  she  shall  cruise ; 
and  then,  from  the  moment  when  she  comes  into  his  possession,  decide  what  may  be 
the  additional  equipments  which  it  may  be  proper  to  give  to  her  for  the  purpose  of 
arming  her.  It  cannot  be  supposed  that  this  was  intended  only  to  touch  a  case  where 
the  foreign  prince  who  orders  her  to  be  made  for  his  purposes  of  war  is  dealing  upon 
the  footing  that  he  is  going  to  use  her  instantaneously. 

At  this  point  I  think  I  may  as  well  supply  a  vacancy  in  my  argument,  for  I  am  now 
brought  back  upon  the  argument  with  regard  to  intent.  I  did  not  say  much  upon  that 
before.  My  learned  friend.  Sir  Hugh  Cairns,  has  asked  us  again  and  again  whom  the 
government  have  fixed  upon,  whose  intent  it  was  that  we  point  to.  In  substance,  if 
pur  argument  is  right,  we  show  the  intent  of  the  Confederate  States,  and  of  their  agents 
here;  and  this  makes  it,  upon  our  showing  of  the  case,  the  Confederate  States  who  are 
the  masters  of  the  intent,  who  have  the  intent,  through  their  different  agents  in  this  coim- 
try ;  agents  sent  over  on  their  behalf,  for  their  purposes ;  their  financial  agents,  and  agents 
in  warlike  matters.  Captain  Bulloch,  and  Messrs.  Trenholm  and  Company,  for  example, 
and  Mr.  Hamilton,  are  admitted  to  be  their  agents;  they  ordered  the  vessel  to  be  built 
as  a  gunboat ;  of  course  such  men  intend  the  obvious  consequence  of  their  own  acts, 
that  she  should  be  used  as  a  gunboat  in  the  confederate  service.  And  the  confederates 
being  at  war,  it  is  perfectly  clear  that  she  must  have  been  intended  to  be  used  to  cruise 
and  to  commit  hostilities  against  the  persons  with  whom  they  are  at  war. 

Now,  my  lords,  I  come  to  the  charge.  His  lordship  began  by  noticing  the  circum- 
■  stances  under  which  the  ship  was  seized.  The  charge  begins  in  the  printed  book  with 
page  227.*  The  earlier  parts  I  shall  not  be  obliged,  to  read  to  your  lordships  at  length, 
I  only  wish  to  show  how  far  they  throw  light  upon  anything  which  follows.  His  lord- 
ship began  by  reminding  the  jury  that  it  was  an  information  upon  the  part  of  the 
Crown,  "  following  a  seizure  by  some  officers  of  thj  government,  taking  possession  of  a 
vessel  which  was  in  the  course  of  building  at  Liverpool;  it  had  not  been  completed." 
That  of  course,  nothing  which  is  intercepted  before  the  attempt  is  completed  can  be. 
"It  is  admitted  that  it  was  not  armed."  When  his  lordship  spoke  of  its  being  in  the 
course  of  building,  remembering  the  evidence,  we  know  what  was  meant ;  in  common 
parlance,  you  may  caU  every  ship  in  the  course  of  building  while  she  remains  with  the 
artificers  at  work  upon  her,  whether  the  furnishing  and  omer  fittings  have  been  begun 
or  not.    In  this  case  the  machinery  and  other  fittings  were  already  on  board.    "It  is 

*  See  page  126. 


PARLIAMENTARY   AND   JUDICUL   APPENDIX,    NO.    XV.         349 

admitted  that  it  was  not  armed."  And  then  his  lordship  refers  to  the  form  of  the  infor- 
mation, and  speaks  of  the  absence  of  a  count  charging  the  parties  with  arming.  And 
then  he  comes  at  last  to  the  question  whether  the  vessel,  as  then  prepared  at  the  time 
of  the  seizure,  was  an  object  of  seizure  under  the  act.  Then  his  lordship  expresses,  in 
forcible  language,  the  feelings  common  to  us  all  of  regret  at  the  circumstances  which 
have  caused  such  a  case  to  arise.  And  then  he  proceeds  in  this  way:  "Let  us  go  at 
once  to  the  business  of  the  moment.  The  charge  is  only  that  there  should  be  a  condem- 
nation of  the  vessel  as  being  properly  seized ;  but  that  seizure  necessarily  involves  the 
commission  of  a  misdemeanor.  Ajid  tiien  the  inquiry  is  and  must  be,  was  a  misdemeanor 
committed  under  the  terms  of  the  act  of  Parliament?  If  there  was,  and  if  tlie  ship  has 
been  seized  in  consequence  of  that  misdemeanor,  the  information  is  right,  and  your 
verdict  must  be  for  the  Crown.  If  there  was  not,  (and  I  shall  presently  state  to  you 
what  appears  to  me  to  be  the  question  of  fact  you  have  to  try,)  then  the  information 
founded  upon  the  seizure  ou^t  to  have  a  different  termination,  and  your  verdict  ought 
to  be  for  the  defendants."  His  lordship  then  observes,  that  it  is  necessary  that  the 
jury  should  be  "  persuaded  of  the  truth  of  what  involves  an  accusation  of  crime  although 
it  takes  only  the  character  of  the  seizure  of  a  vessel."  Of  course  I  entirely  acquiesce 
in  that.  If  I  may  respectfully  say  so,  I  most  entirely  agree  with  that  part  of  his  lord- 
ship's statement.  But  his  lordship  has  not  hitherto  approached  the  question  of  the 
construction  of  the  statute. 

His  lordship  arrives  at  the  question  with  regard  to  the  construction  of  the  statute  at 
page  229  ;*  where  he  says,  "Now,  gentlemen,  with  these  observations  I  will  go  at  once 
to  the  statute  in.  question,  and  to  points  of  fact  which  I  think  I  ought  to  submit  to  you. 
Gentlemen,  that  statute  is  one  that  was  passed  in  the  year  1819,  upon  which  no  ques- 
tion has  ever  arisen  in  the  courts  of  justice,  and  it  is  here  before  you  for  the  first  time. 
But  it  so  happens  that  we  have  expositions  of  the  statute  by  decisions  in  the  American 
courts,  which  we  very  justly  pay  the  greatest  respect  to.  For  two  of  the  most  celebrated 
Writers  upon  law,  Mr.  Chancellor  Kent  and  Mr.  Justice  Story,  are  Americans,  and  they 
have  contributed  certainly  more  to  render  law  a  science,  and  to  render  the  pursuit  of 
it,  I  was  almost  going  to  say,  captivating,  than  any  writers  on  this  side  of  the  Atlantic 
for  thirty  or  forty  years  past."  My  lord,  I  think  we  shall  all  agree  with  that,  at  all 
events.  But  I  cannot  help  also  saying,  that  some  of  our  young  friends  at  the  bar,  who 
are  rising  up  at  the  present  day,  and  showing  the  fruits  of  the  greater  attention  which 
is  now  being  paid  to  legal  education,  appear  to  me  to  be  likely  to  tread  worthily  in  the 
steps  of  these  American  writers.  His  lordship  goes  on:  "Now  I  find  in  the  Com- 
mentaries of  Chancellor  Kent  this  statement.  He  says,  that  on  certain  occasions  it 
was  contended  on  the  part  of  the  French  nation,  that  neutral  governments  were  bound 
to  restrain  their  subjects  from  selling  or  exporting  articles  contraband  of  war  to  the 
belligerent  powers,  but  it  was  satisfectorily  shown  on  the  part  of  the  United  States 
that  neutrafi  may  lawfully  sell  at  home  to  a  belligerent  purchaser,  or  carry  themselves 
to  the  belligerent  powers  contraband  articles,  subject  to  the  right  of  seizure  in  trarmtu. 
This  right  has  since  been  explicitly  declared  by  the  judicial  authorities  of  this  country. 
The  right  of  the  neutral  to  transport,  and  of  the  hostile  power  to  seize,  are  conflicting 
rights ;  and  neither  party  can  charge  the  other  with  a  criminal  act.  The  cases  that 
are  referred  to  in  the  note  are  those  very  cases  that  have  been  mentioned  at  the  bar ; 
two  of  them  by  Sir  Hugh  Cairns  and  another,  I  think,  by  the  learned  attorney  general. 
Gentlfemen,  that  is  the  expression  of  Chancellor  Kent  in  liis  Commentaries  upon  American 
Law,  which  are  very  well  worth  reading  by  anybody  who  cares  to  study  law  at  all, 
even  English  law,  because  they  contain  unquestionably  one  of  the  best  and  ablest,  not 
the  worse  for  being  the  shortest,  account  of  the  belligerent  rights,  and  the  rights  of 
antions,  in  the  very  beginning  of  Chancellor  Kent's  Commentaries.  Now,  in  the  case 
of  the  Independencia,  Mr.  Justice  Story,  in  giving  the  judgment  of  the  Supreme  Court 
of  the  United  States,  says  thus :  'But  there  is  nothing  in  our  law  or  in  the  law  of  nations 
that  forbids  our  citizens  fi:om  sending  armed  vessels  as  well  as  munitions  of  war  to 
foreign  parts  for  sale.  It  is  a  commercial  adventure,  which  no  nation  is  bound  to  pro- 
hibit, and  which  only  exposes  the  persons  engaged  in  it  to  the  penalty  of  confiscation.' 
These,  gentlemen,  are  authorities  which  show  that  where  two  belligerents  are  carrying 
on  war,  the  subject  of  a  neutral  power  may  supply  to  either,  without  any  breach  of 
international  law,  and  certainly  without  any  breach  of  the  foreign  enlistment  ajct,  (and 
it  does  not  say  a  word  about  it,)  all  the  munitions  of  war,  gunpowder,  every  descrip- 
tion of  fire-arms,  cannon,  every  kind  of  weapon,  in  short,  whatever  can  be  used  in  war 
for  the  destruction  of  human  beings  ,who  are  contending  together  in  this  way.  Well, 
gentlemen,  why  should  ships  be  an  exception  ?  In  my  opinion,  in  point  of  law  they 
are  not." 

Now,  my  lords,  I  am  not  going  to  insist  upon  that.    Of  course  we  know  that  his 

lordship  did  not  mean  that  to  apply  to  the  foreign  enlistment  act.    I  do  not  tiiiuk 

that  it  would  be  right  to  suppose  that  the  jury  womd  necessarily  have  nuderstood  that 

his  lordship,  in  saying  "Why  should  ships  be  an  exception?"  was  then  referring  to  the 

•  foreign  enlistment „apt..  He  had  mentioned  that  the  foreign  enlistment  act  did  not 

*  See  page  137. 
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touch  other  contraband,  but  we  cannot  suppose  that  that,  standing  alone,  would  have 
been  misunderstood.  The  expression  clearly  referred  to  the  general  rule  of  international 
law,  independently  of  the  foreign  enlistment  act.  I  cannot  help  observing,  however, 
that  unless  it  were  made  clear  by  subsequent  expressions,  even  the  passage  I  ha|Ve 
read  had  a  misleading  tendency ;  because  it  appeared  to  make  this  the  starting  point 
for  the  inquiry ;  it  said.  All  these  things  are  lawful  by  international  law ;  there  was  no 
reason  in  the  world  why  ships  should  not  be  as  lawful  as  anything  else.  I  say,  if  the 
jury  did  not  iind  anything  in  the  subsequent  part  of  the  statement  which  pointed  out 
the  distinction  between  the  case  of  a  merely  commercial  adventure  in  contraband — 
sending  guns,  or  anything  else,  for  sale  abroad — even  ships  of  war,  which,  in  the  case 
of  the  Santissima  Trinid^,  Story  said  was  lawful — ^I  say,  if  no  distinction  were  after- 
ward drawn  between  that  case  and  the  case  of  a  ship  fitted  out  by  a  shipbuilder  in  this 
country  directly  for  a  belligerent,  there  would  be  a  misleading  tendency.  It  is  of 
course  one  thing  to  sell  as  a  commercial  transaction,  when  there  is  only  one  party  iii 
the  matter,  and  that  the  merchant,  who  has  trade  only  in  view ;  but  quite  another 
thing,  when  we  have  by  the  aid  of  others,  (and  of  course  these  things  must  be  done  by 
the  aid  of  instruments  in  a  neutral  country,)  a  belligerent  power  concerned  in  the 
equipment  of  a  ship ;  and  you  must  distinguish  an  adventure  of  this  kind  from  a  com- 
mercial adventure  where  there  is  only  one  party — the  merchant,  who  is  simply  making 
the  article,  and  selling  it  upon  speculation. 

Lord  Chief  Barojst.  What  is  the  doctrine  laid  down  by  the  attorney  general? 

Mr.  Attoenby  Gbnbbal.  That  I  consider  that  no  human  being  can  object  to  the 
statement,  considered  merely  as  a  statement  of  international  law. 

Lord  Chief  Baron.  What  I  ask  is,  what  is  the  doctrine  laid  down  by  the  attorney 
general  upon  this  part  of  the  case.    Of  "course,  I  mean  the  late  attorney  general. 

Mr.  Attorney  Gesteeal.  The  late  attorney  general  I  apprehend  entirely  agreed,  as 
all  persons  must  agree,  with  the  statement  of  international  law  generally,  which  was 
made  by  your  lordship  there,  with  respect  to  merely  mercantile  dealings  in  munitions 
of  war. 

Lord  Chief  Baron.  He  did  not  differ,  you  know,  from  anything.  I  mean  can  you 
point  out  any  part  of  his  statement,  either  in  opening  or  in  reply,  where  there  is  a 
single  proposition  clearly  and  distinctly  laid  down  upon  any  matter  connected  with 
the  subject  we  have  to  discuss. 

Mr.  Attorney  General.  I  think  I  can ;  most  decidedly,  my  lord.  I  think  you  wiU 
find  that  the  view  of  the  subject  I  have  been  contending  for  is,  both  in  openipg  and 
reply,  stated  by  the  late  learned  attorney  general. 

Lord  Chief  Baron,  Will  you  point  out  the  passage. 
'  Mr.  Attorney  Generai.  I  will  take  the  last  first — at  page  226*  the  attorney  general 
says  this,  "  All  I  ask  you  to  do  is  this,  you  will  take  the  law,  so  far  as  it  affects  your  deci- 
sion, of  course,  from  my  lord.  The  facts  you  will  judge  of  on  the  evidence,  no  doubt 
availing  yourselves  of  such  observations  on  these  facts  as  the  great  experience  and 
knowledge  of  my  lord  will  suggest  to  him,  or  enable  him  to  make  available  to  you.  I  ask 
you  to  give  your  conclusion  in  this  case  on  the  evidence,  and  I  will  state  at  once  what 
I  intended  to  have  stated  a  little  earlier,  that  so  far  I  agree  with  my  learned  friend 
that  the  intent  must  be  an  intent  of  one  or  more  having,  at  the  time,  the  means  and 
opportunity  of  forwarding  or  furthering  such  intent  by  acts.  I  agree  that  anything 
else;  called  an  intent,  or  that  which  would  be  called  an  intent  in  the  mind  of  any 
person  not  of  this  description,  must  be  treated  properly  as  a  mere  wish,  imagination, 
or  desire.    By  '  intent,'  undoubtedly  the  act  means  practical  intent." 

Lord  Chief  Baron.  That  is  a  statement  that  by  "  intent,"  the  act  means  practical 
intent. 

Mr.  Attorney  General.  Yes,  my  lord.  Then  he  goes  on  to  say  that  here  you  have 
various  persons. 

Lord  Chief  Baron.  I  must  say  that  I  do  not  think  that  that  answers  my  question. 

Mr.  Attorney  Geneeai,.  There  is  a  very  long  argument  on  the  law,  as  opposed  to 
the  law  argued  upon  by  Sir  Hugh  Cairns. 

Lord  Chief  Baron.  That  is  not  what  I  asked  for.  What  I  asked  for  is  this :  can 
you  point  out,  either  in  the  opening  or  in  the  reply,  any  proposition  of  law  clearly  and 
distinctly  laid  down  for  the  direction  of  the  jury,  or  for  the  assistance  of  the  judge. 

Mr.  Attorney  General.  At  page  199,  +  which  oomes  after  a  considerable  su-gnineat 
upon  the  law  as  opposed  to  my  learned  friend,  he  says,  "The  next  contention  of  my 
learned  friend  was  this,  that  to  brine  the  case  within  the  statute,  the  vessel  described 
in  the  seventh  section  must  be  a  fully  armed  vessel  issuing  out  of  a  port.  Now,  I 
cannot  of  course  agree  to  that  argument,  or  adopt  that  view  of  the  section  of  the 
statute,  because  it  is  upon  the  surface  of  the  statement  in  the  first  sentence  which  I 
addressed  to  the  jury,  that  this  was  not  an  armed  vessel."  Then  he  says,  "  I  will  come 
hereafter  to  the  arms  that  were  probably  intended  to  be  put  on  board  her  by-and-by, 
but  at  the  time  of  the  seizure  the  vessel  was  in  the  state  that  I  described,  built  for 
warlike  purposes,  and  for  those  only,  but  not  having  received  any  armament  on  board. 

•  See  page  126.  t  See  page  111. 
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Now,  addressing  myself  to  tliis  point,  I  have  no  doubt  your  lordship  lias  observed  that 
those  various  words  (and  they  are  numerous^  which  are  used  in  the  statute,  such  as 
'  equipped,' '  furnished,'  '  fitted  out,' '  armed,'  and  so  on,  are  used,  not  conjunctively,  but 
alternatively."  Then  he  again  repeats  that  it  is  used  disjunctively,  and  then  your 
lordship  says,  "My  present  impression  is  that  they  all  mean  precisely  the  same  thing." 
Well,  of  course  it  was  not  for  the  attorney  general  to  argue  with  the  bench. 

Lord  Chief  Bakon.  It  might  not  have  been  for  the  attorney  general  to  have 
argued  with  the  bench,  but  if  he  differed  from  that  which  I  stated,  it  was  his  duty  to 
have  said  so. 

Mr.  ATTOKiraiy  Genbral.  He  had  just  said  so. 

Lord  Chief  Babon.  This  is  a  point  upon  a  question  in  discussion,  on  which  the 
attorney  general  does  not  lay  down  a  single  proposition. 

Mr.  Attorney  General.  Yes,  my  lord. 

Lord  Chief  Baron.  No  doubt  there  was  considerable  difflculty.  The  question  was, 
in  these  courts,  entirely  new,  there  is  no  doubt  about  that. 

Mr.  Attorney  General.  My  lord,  I  cannot  but  think  that  your  lordship  wiU  find 
upon  a  study  of  the  attorney  general's  speech 

Lord  Chief  Baron.  I  assure  you,  Mr.  Attorney  General,  that  I  have  taken  the 
greatest  pains.    At  the  trial  I  took  the  greatest  pains,  and  I  invited  the  attorney 

feneral,  as  it  were,  to  allow  us  together  to  see  what  was  the  meaning  of  the  act,  and 
could  not  then  discover,  and  I  nave  not  since  been  a}}le  to  discover,  a  single  clear 
intelligible  proposition  of  law  laid  down  by  the  late  attorney  general  at  that  trial. 

Mr.  Attorney  General.  I  think  your  lordship,  with  great  deference,  does  less  than 
justice  to  the  late  attorney  general  by  that  remark. 

Lord  Chief  Baron.  I  am  now  asking  you  for  any  instance  of  the  kind.  You  have 
referred  me  to  two  passages,  and  I  think  without  success.  If  you  can  refer  me  to  a 
third,  I  shall  be  much  obliged  to  you. 

Mr.  Attorney  General.  I  will  endeavor  to  find  something  more.  At  present  I 
wish  your  lordship  to  see  what  remains  of  that  passage.  The  attorney  general  had 
argued  that  it  was  in  the  disjunctive  .sense,  and  immediately  before  that  your  lordship 
was  good  enough  to  make  an  observation.  "They  are  used  conjunctively  in  the 
preamble  and  disjunctively  in  the  enacting  clauses.!'  Then  the  attorney  general  says : 
"  Yes,  my  lord,  and  I  shall  show  your  lordship  good  authority  that  the  true  construction, 
as  I  understand  it,  whatever  may  be  the  language  of  the  preamble,  is  disjunctive.  It 
is  used  disjunctively."  If  that  is  not  submitttag  that  to  be  the  true  construction,  I  do 
not  know  what  is.  Then  your  lordship  says,  not  as  asking  for  any  discussion  from  the 
attorney  general,  who  I  apprehend  would  have  understood  his  position  toward  the 
the  court,  if  he  had  replied  upon  your  lordship,  when  your  lordship  told  him  what 
your  impression  was — then  your  lordship  interposes  an  expression  of  your  present 
opinion,  and  then  the  attorney  general  goes  on :  "  My  lord,  there  are  other  material 
words  to  which  I  will  call  your  lordship's  attention.  It  is  not  only  a  violation  of  this 
section  that  a  person  shall  equip,  or  fit  out,  or  arm,  or  furnish ;  but  if  he  shall  attempt, 
or  endeavor  to  do  so,  or  shall  procure  the  thing  to  be  done,  or  shall  knowingly  assist 
or  be  concerned  in  aiding  with  intent,  therefore  any  one  of  those,  or  the  endeavor,  or 
being  concerned  in  the  attempt  to  do  any  one  of  those,  as  I  submit  to  your 
lordship  clearly,  on  the  terms  of  this  section,  would  bring  the  case  within  its  operation. 
That  would  be  a  matter  for  your  lordship's  direction  to  the  jury.  But  if  one  might,  in 
addressing  the  jury,  advert  to  the  consequence  of  such  a  construction  being  adopted, 
it  would  be  very  easy  to  show  that  if  it  were  to  be  adopted  on  authority  the  foreign 
enlistment  act  would  be  a  dead  letter,  and  might  as  well  be  thrown  into  the  fire." 

Lord  Chief  Baeon.  That  is  merely  arguing  that  it  must  be  construed  in  a  certain 
way,  and  that  otherwise  the  object  of  the  act  would  not  be  accomplished.  Mr.  Attor- 
ney General,  I  think  really  there  is  not,  either  in  the  opening  of  the  case  or  in  the 
reply,  any  single  clear  proposition  of  law  with  respect  to  the  foreign  enlistment  act 
applicable  to  the  case  then  before  the  court.  The  discussion  now  and  upon  this  occa- 
sion has  given  rise  to  a  great  deal  more  of  research  and  of  learning  and  of  distinctive- 
ness, of  which  your  own  address  to  the  court  has  been  a  very  (if  I  may  be  allowed  to 
say  it)  bright  example;  but  at  the  time  when  you  are  commenting  upon  the  shortcom- 
ings of  the  judge  who  tried  the  cause,  permit  me  to  say  that  I  endeavored  to  get  from 
the  late  attorney  general  at  the  time  what  assistance  mi^ht  be  got.  I  said :  What  is 
the  clear,  distinct  proposition  for  which  you  are  contending?  I  endeavored  to  get  it, 
but  in  vain.  I  looked  for  it  then  and  I  nave  looked  for  it  since,  and  I  have  read  the 
whole  of  the  proceedings  over  and  over  again,  but  all  in  vain. 

Mr.  Attorney  General.  I  am  to  be  followed  by  friends  of  mine,  who  wiU  have  au 
opportunity  of  supplying  any  passages  which  they  may  think  fit  to  refer  to  upon  that 
subject  in  addition;  but,  perhaps,  it  would  be  wiser  for  me,  although  my  impression  w 
not  the  same  as  your  lordshii)'s,  to  say  that  I  understand  the  impression  of  my  learned 
friends  upon  the  other  side  to  be  the  same  as  my  own ;  for  it  will  be  found  upon  the 
notes  of  what  they  said  in  addressing  your  lordship  that  they  understood  me  to  lay 
down  the  same  proposition  which  was  laid  down  at  the  trial  by  the  late  attorney 
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general — tliey  stated  my  proposition  clearly  enough,  that  any  kind  of  equipment  ■would 
be  sufficient,  provided  it  were  done  with  the  forhiddeh  intent ;  and  I  am  pretty  sure, 
although  I  have  not  got  my  finger  upon  it,  heoause  I  was  not  quite  prepared  for  any 
reference  by  your  lordship  to  that  speech — I  am  under  a  strong  impression  that  before 
the  case  is  at  an  end  something  more  definite  than  has  been  yet  produced  will  be  pro- 
duced to  your  lordships  upon  that  point.  The  exceptions  which  were  stated  at  the 
trial  certainly  show — but,  however,  that  was  after  the  verdict ;  therefore,  I  will  not 
refer  to  it.  I  will  not  pause  upon  that,  and  I  am  sure  your  lordships  will  do  me  the 
justice  to  suppose  that  I  should  be  anxious  to  vindicate  myself  from  any  suspicion  of 
having  insufficiently  explained  the  meaning  of  my  learned  friend,  the  late  attorney 
general,  of  whom  I  must  say,  since  he  has  been  referred  to,  that  I  do  not  think  it  was 
ever  given  to  any  man  to  act  under  a  more  honorable  and  upright,  or  more  accurate 
and  judicious  colleague  than  I  found  it  to  be  my  lot  when  I  acted  under  him;  and 
although  under  other  circumstances  to  fill  the  position  which  I  now  do  might  have 
been  an  object  of  ambition  to  me  or  any  one  else,  yet  the  circumstances  under  which 
I  flU  it . 

Lord  Chief  Bakon.  Whatever  tribute  you  are  disposed  to  pay  to  the  late  attorney 
general,  I  believe  every  one  who  knew  him  will  join  in.  I  knew  him  from  going  on 
the  same  circuit,' before  he  became  a  law  officer  of  the  Crown ;  and,  undoubtedly,  a 
more  honorable,  and,  I  believe,  a  more  honest  man,  a  person  of  more  thorough  integ- 
rity, or  a  more  high-minded  man,  never  existed  at  the  English  bar.  Still,  I  must  say 
that  I  am  not  at  all  surprised  that  you  do  not  immediately  answer  the  question, 
because  I  myself,  at  the  time  of  the  trial,  almost  implored  him  to  lay  his  mind  along- 
side of  mine  and  let  us  see  what  was  the  meaning  of  the  act,  and  I  got  no  assistance 
whatever.  I  have  since  endeavored  to  obtain  that  assistance.  I  have  looked  over 
both  the  opening  and  the  reply,  and  I  can  find  no  distinct  proposition  of  law  laid  down 
in  the  manner  in  which  you  have  so  ably  done  it  both  to-day  and  yesterday.  I  find 
nothing  of  the  sort.  I  am  not  surprised  at  it,  because  the  subject' was  undoubtedly 
entirely  new. 

Mr.  Attobnky  Genekai,.  I  was  going  to  say,  my  lord,  your  lordship  wiU  believe 
that  in  any  observations  which  it  may  be  my  duty  to  make  in  reply  to  your  lordship 
uponthis  occasion,  that  I  make  them  with  the  full  knowledge  and  consciousness  that 
your  'lordship  was  obliged  to  deal  with  a  difficult  subject  without  that  opportunity 
which  we  all  now  have  had  of  equipping  our  minds  upon  it,  if  I  may  use  your  lord- 
ship's own  expression;  and  if  my  friend  the  late  attorney  general  failed  to  present  to 
your  lordship's  mind  that  view  of  the  law  which  certainly  we  thought  had  been  suffi- 
ciently conveyed,  and  for  which  he  was  contending,  it  may  not  be  wonderful  if  in  some 
things  your  lordship  may  have  omitted  to  make  observations  which  you  would  have 
made,  or  may  have  made  observations  which  your  lordship  would  not  have  made  had 
it  been  otherwise.  But  still,  my  lords,  I  am  bound  to  show  that  the  actual  tendency 
of  what  fell  from  the  court,  if  my  argument  on  the  law  is  correct,  was  to  mislead  the 
jury  on  the  subject  of  the  law.  As  I  said,  I  have  no  exception  whatever  to  take,  when 
properly  understood,  to  the  passage  which  I  have  just  read  beyond  this,  that  I  do  not 
think  it  was  truly  relevant  to  the  matter  in  hand,  and  that,  being  introduced  as  it 
was,  it  would  naturally  appear  to  the  jury  to  be  relevant,  and  would  be  connected  in 
their  minds  with  other  and  ulterior  observations  which  fell  from  the  bench. 

Lord  Chief  Bako^-.  What  is  that  you  are  referring  to  ? 

Mr.  Attoestby  Gbnbkal.  The  proposition  in  which  your  lordship  speaks  of  the 
general  right  to  carry  contraband  of  war.  I  think  that  was  not  the  question ;  it  was 
a  point  which  did  not  conduce  much  to  the  elucidation  of  the  question.  Everything 
that  was  stated  was  quite  accurate,  and  it  might,  of  course,  have  been  made  clear  in 
the  sequel  that  it  was  not  meant  to  be  taken  as  a  rule  for  the  determination  of  the 
question;  but,  as  the  sequel  proceeded,  I  cannot  but  think  that  it  may  have  had  some 
influence  upon  the  mind  of  the  jury  with  regard  to  the  way  in  which  they  were  to 
interpret  the  direction  they  received  as  to  the  law  from  your  lordship.  Then  your 
lordship  proceeds  thus — I  am  reading  from  page  230:*  "Presently  I  shall  have  to 
put  to  you  the  question  of  fact  about  the  Alexandra,  which  you  will  decide.  Tlie  for- 
eign enlistment  act " — I  beg  your  lordships'  particular  attention  to  this  paesage  of  the 
summing  up ;  because  the  jury  must  have  understood  that  the  learned  judge  did  direct 
them  as  to  the  construction  of  the  act ;  and  I  own  I  think  it  will  be  found  that  there 
was  either  an  erroneous  construction,  or  an  omission  to  give  the  direction  which  the 
learned  judge  probably  intended  to  give.  He  says,  "  The  foreign  enlistment  act  it  is 
now  necessary  for  me  to  advert  to  in  order  to  tell  you  what  is  the  construction  which 
I  put  on  the  seventh  section,  which  alone  we  have  to  do  with  on  the  present  occasion." 
After  these  words  it  was  quite  impossible  but  that  the  jury  should  have  understood 
your  lordship  as  telling  them  what  the  construction  was  which  your  lordship  did  put 
upon  the  seventh  section.  Therefore,  what  followed  must  have  been  applied  by  them 
as  intended  to  convey  to  their  minds  your  lordships'  construction  of  the  seventh  sec- 
tion;  and  if  it  did  not  convey  that  construction  they  must  have  been  misled  by  it. 

*  See  page  128. 


PARLUMENTARY   AND   JUDICIAL   APPENDIX,    NO.   XV.         353 

That  is  quite  clear.  Then  your  lordship  states  the  terras  of  the  section,  and  refers  td 
the  title,  and  to  the  preamble,  and  to  the  seventh  section,  and  then  your  lordship 
reads  it.  Then  at  the  bottom  of  page  230*  the  question  which  your  lordship  proposed 
to  state  is  mentioned,  not  exactly  in  the  same  terms  in  which  it  was  afterward  put, 
but  in  terms  which  I  cannot  hut  think  were  less  distinct,  to  say  the  least,  than  they 
should  have  been,  in  order  to  convey  a  true  and  correct  impression  of  the  real  question 
at  issue.  "Now,  gentlemen, .the  question  that  I  shall  propose  to  you  is  this :  whether 
you  think  that  this  vessel  was  merely  in  the  course  of  building  for  the  purpose  of 
being  delivered  in  pursuance  of  a  contract,  which  I  own  I  thinli  was  perfectly  lawful ; 
or  whether  there  was  any  intention  that  in  the  port  of  Liverpool  or  any  other  English 
port  (and  there  is  certainly  no  evidence  of  any  other)  the  vessel  should  be  equipped, 
fitted  out,  and  furnished,  or  armed  for  the  purpose  of  aggression."  Now  I  quite  agree 
there  that  although  the  copulative  "  and  "  is  used,  in  "  equipped,  fitted  out,  and  fur- 
nished," you  have  the  disjunctive  "or"  before  "armed."  What  are  the  two  proposi- 
■  tions  contended  for;  and  what  is  the  alternative  stated  there?  Whether  they  think 
the  vessel  was  merely  in  a  course  of  building  for  the  purpose  of  being  delivered  in 
pursuance  of  a  contract  entered  into,  if  so,  perfectly  lawful ;  or,  on  the  other  hand, 
not  being  built  to  be  delivered  in  pursuance  of  the  contract,  but  to  be  employed  in 
the  port  of  Liverpool  for  the  purpose  of  aggression. 

Lord  Chief  B.^kon.  That  is  instead  of  reading  the  whole  verbiage  of  the  statute. 

Mr.  ATTOKjnBY  Gendkal.  No  doubt,  my  lord.  1  agree  that  to  read  the  whole  verbi-"" 
age  of  the  section  would  not  have  thrown  any  light  upon  the  subject  to  any  one's 
mind.  I  think  what  might  have  misled  the  jury  is  this :  there  seems  to  be  a  distinction 
made  between  a  thing  that  has  been  done  in  pursuance  of  a  contract,  and  that  which 
is  being  done  for  the  purpose  of  aggression.  The  jury  are  not  told  it  may  be  for  the 
purpose  of  aggression  within  the  meaning  of  the  statute,  whether  done  without  a  con- 
tract or  with  a  contract. 

Lord  Chief  Baeon.  Nor  was  it  necessary  to  tell  a  special  jury  that. 

Mr.  Attorney  General.  Speaking  with  the  respect  I  uufeignedly'  feel 

Lord  Chief  Baron.  I  say  that  it  is  not  usual  in  th'is  court,  or  in  other  common 
law  courts,  to  expect  a  perfect  treatise  on  the  law  from  the  judge  presiding  at  the 
trial. 

Mr.  Attorney  General.  I  know  it,  my  lord.  That  direction  which  the  jury  was 
taught  to  expect  from  your  lordship  is  not  to  be  found  in  the  passages  upon  which  I 
am  obliged  to  make  these  observations,  and  although  it  would  be  far  from  me  to  offer 
any  verbal  criticism  that  did  not  fairly  go  to  the  general  tendency  and  substance  of 
the  charge,  yet  when  we  do  find  expressions  of  that  sort  which  require  explanation,, 
and  not  only  once  but  reiterated  afterwards,  and  an  absence  of  that  instruction  which 
the  jury  were  taught  to  expect  as  to  what  was  the  real  meaning  of  the  act,  I  think  we 
cannot  but  see  that  they  must  have  been  misled.  That  is  followed  by  a  passage  which 
enlarges  on  the  same  point,  and,  I  must  say,  contains  a  proposition  to  which,  with 
great  respect,  I  must  demur  as  exceedingly  inaccurate. 

Mr.  Baron  Channbll.  How  would  you  understand  the  passage  you  have  just  read 
if  the  second  alternative  had  come  first  ?  I  leave  to  you  the  question  whether  there 
was  any  intention  in  the  port  of  Liverpool,  or  in  other  any  English  port,  that  the  vessel 
should  be  equipped,  fitted  out,  furnished,  or  armed  for  the  purpose  of  aggression,  or 
whether,  that  not  being  the  intent,  she  was  merely  in  course  of  building  tor  the  pur- 
pose of  being  delivered  in  pursuance  of  a  contract.  In  that  case,  I  think  it  would  be 
perfectly  lawful. 

Mr.  Attorney  General.  There  could  be  no  possibility  of  any  exception  being  taken 
to  the  correctness  of  that  view.  So  interpreted,  there  can  be  no  exception  taken  to  the 
correctness  of  the  language;  but  your  lordships  will  see  that  the  language  as  it  stands 
does  not  express  that  it  was  to  be  a  contract  without  any  purpose  of  aggression.  I  have 
no  doubt  that  might  have  been  the  meaning  of  the  learned  judge.  But  your  lordships 
will  find  in  a  subsequent  passage  which  follows,  observations  are  made  on  the  efficacy 
of  a  contract  in  this  country  which  I  must  take  exception  to  as  being  erroneous. 

Mr.  Baron  Channell.  I  want  to  go  with  you  as  you  go  along. 

Mr.  Attorney  General.  I  am  prepared  to  acquiesce  m  what  your  lordship  has  said,, 
that  if  the  sentence  had  been  inverted  and  the  words  added,  "  contract  without  any 
purpose  of  aggression,"  one  would  not  take  exception  in  substance  to  that  statement ;, 
because  the  words,  "for  the  purpose  of  agression,"  might  have  been  perfectly  con8ist-> 
ent  with  my  argument  upon  the  statute.  But  now,  my  lords,  what  follows  is  certainly 
calculated  to  make  that  reference  to  a  contract  receive  a  somewhat  different  sense,  in 
appearance ;  for  his  lordship  goes  on  thus :  "  That  is  the  question.  Now,  with  respect 
to  the  question  of  building,  it  is  certainly  remarkable  there  is  not  a  word  said  about 
it.  It  is  not  said  that  you  may  not  build  vessels  for  the  belligerent  power.  There  is 
nothing  suggested  of  the  kind,  and  clearly  by  the  common  law  and  by  the  passages  I 
have  read  to  you,  surely,  if  from  Birmingham  either  state  may  get  any  quantity  of 
destructive  instruments  of  war,  and  if  from  the  various  parts  of  the  kingdom  where 

*  See  page)  28. 
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gunpowder  is  made,  they  can  obtain  any  quantity  of  that  destructive  material,  why 
should  they  not  get  ships  ?  Why  should  ships  alone  he  themselves  contraband  ?  Now, 
gentlemen,'  I  will  state  to  you  why  I  put  the  question  I  did  to  the  attorney  general ;  I 
said,  do  you  mean  to  say  that  a  man  cannot  make  a  vessel,  intending  to  sell  it  to  either 
of  the  belligerent  powers  that  requires  to  have  it,  to  that  one  who  wUl  give  him  the 
largest  price  for  it  ?  Is  that  unlawful  ?"  That  is  the  very  case  of  the  Santissima  Trini- 
dad, the  ship  Independencia.  "The  learned  attorney  general,  I  own,  rather  to  my 
surprise,  declined  giving  an  answer  to  a  question  which  I  thought  very  plain  and  very 
clear." 

Now,  if  I  may  take  the  liberty  of  saying  so,  the  attorney  general  appeared  to  me  to 
answer  in  substance  this:  If  your  lordship's  case  is  one  which  means  that  there  is  no 
intention  to  do  the  thing  which  the  act  prohibits,  then  I  do  not  say  that  it  is  unlawful, 
but  I  would  rather  meet  the  case  when  I  know  the  circumstances — and  I  take  it  that 
the  attorney  general  meant  this — it  is  not  every  case  in  which  a  man  does  that  which 
these  w.ords  describe,  which  I  should  be  prepared  to  admit  to  be  lawful ;  because  there 
may  be  an  act  which  has  such  an  appearance,  but  which  is  realljr  the  result  of  concert 
with  one  of  the  belligerents,  which  comes  irom  their  order,  and  is  done  at  their  insti- 
gation ;  and  which,  ^though  it  has  the  elements  which  are  there  mentioned,  may  also 
Save  other  elements  which  will  very  much  alter  their  effect.  Therefore,  the  learned 
late  attorney  general  preferred  not  to  deal  with  a  case  which  he  said  was  different  from 
that  which  was  then  before  the  court,  reserving  the  question  when  such  circumstances 
might  arise.  Perhaps  it  may  be  regretted  that  he  did  not  say  at  once  what  I  am  pre- 
pared to  say  now,  that  in  the  case  of  the  Santissima  Trinidad,  it  was  held  that  such  a 
ship  might  be  taken  abroad  for  sale,  provided  it  were  done  without  any  previous  con- 
cert with  any  intended  purchaser;  and  I  should  not  argue  that  this  statute  would 
prevent  such  a  thing  as  that  being  done  here.  Then  his  lordship  says  he  desired  to 
have  his  mind  instructed  by  the  learned  attorney  general.  "The  learned  attorney 
general,  I  own,  rather  to  my  surprise,  declined  giving  an  answer  to  a  question  which  I 
thought  very  plain  and  very  clear.  You  saw  what  passed.  I  must  leave  you  to  judge 
whether  there  was  anything  improper  in  the  manner  in  which  I  (so  to  express  it)  com- 
muned with  the  attorney  general  on  the  law,  so  that  we  might  really  understand  each 
other,  and  that  I  might  have  my  mind  instructed,  iitted  out,  equipped,  and  furnished, 
if  you  please,  by  the  contents  of  his.  Gentlemen,  the  learned  attorney  general  declined 
to  answer  that  question.  But  I  think,  by  this  time,  having  read  to  you  these  matters, 
you  are  lawyers  enough  to  answer  it  yourselves;"  that  is,  he  had  read  those  passages 
of  international  law  from  Kent  and  Story  and  other  books.  "  I  think  that  answer 
ought  to  be  '  Yes,  a  man  may  make  a  vessel ;'  nay,  more,  according  to  the  authority  I 
have  just  read,  he  may  make  a  vessel  and  arm  it  and  then  offer  it  for  sale."  That  was 
a  peri'ectly  accurate  reference  to  the  authority  in  the  case  of  the  Independencia,  for 
that  ship  which  was  the  subject  of  the  sale,  and  of  that  commercial  adventure,  was 
taken  out  fully  equipped  and  armed,  and  even  with  the  crew  on  board  who,  by  a  trans- 
fer of  their  engagements,  afterward  remained  upon  her  as  a  ship  of  war.  So  that  it 
was  most  accurate  to  say,  he  might  not  only  make  the  ship,  but  that  he  might  make  it 
and  arm  it,  it  being  not  in  truth  ordered  or  fitted  out  with  the  intent  of  being  employed 
for  warlike  operations  in  the  service  of  any  foreign  belligerent,  because  the  foreign 
belligerent  was  no  party  to  the  fitting  out  or  arming  before  or  at  the  time  when  it  was 
going  on.  His  intention  was  not  formed  then,  and  could  not  exist,  and  the  person  who 
could  alone  have  any  intention  under  the  circumstances,  having  merely  a  mercantile 
intention,  took  the  commodity  to  the  best  market  he  could  find  for  sale.  So  far  that 
was  right.  But  now  I  will  ask  your  lordships  to  observe  what  follows,  which,  with  the 
sincere  respect  I  always  feel  for  his  lordship,  seems  to  my  mind  a  proposition  which 
his  lordship  would  now  desire  to  quality,  and  to  correct,  in  aU  probability;  but  which 
must  have  had  a  very  misleading  influence  on  the  minds  of  the  jury.  His  lordship  pro- 
ceeds thus :  "But  I  meant,  gentlemen,  as  I  said  then,  if  I  had  got  an  affirmative  answer 
to  that  question,  to  put  another.  If  a  man  may  ma^e  a  vessel,  may  build  a  vessel  for 
the  purpose  of  offering  it  to  either  of  the  belligerent  parties  who  is' minded  to  have  it, 
may  he  not  execute  an  order  for  it?"  Now  observe,  my  lords,  that  would  be  the  same 
thing  which  he  might  sell,  that  is  the  ship,  and  the  ship  armed,  because  he  may  make 
and  sell  the  ship  ready  armed  and  equipped:  and  of  course  the  question  will  relate  to 
the  same  matter.  His  lordship  proceeds :  "  Because  it  seems  to  me  to  follow  as  a  mat- 
ter of  course,  if  I  may  make  a  vessel,  and  then  say  to  the  United  States,  I  have  got  a 
capital  vessel ;  it  can  easily  be  turned  into  a  ship  of  war ;  of  course  I  have  not  made  it 
a  ship  of  war  at  present."  That  he  could  not  do.  He  is  not  the  belligerent ;  he  has  no 
power  to  do  that.  "Will  you  buy  it?  That  is  perfectly  lawful.  Wdl,  if  that  is  law- 
ful, surely  it  is  lawful  for  the  United  States  to  say, '  Make  us  a  vessel  of  such  and  such 
description,  and  when  you  have  made  it  send  it  to  ns.' "  I  take  exception  to  that.  I 
say  that  is  absolute  positive  error,  and  that  it  might  mislead,  and  probably  did  mislead 
the  jury  in  a  most  material  degree.  His  lordship  had  said  he  was  going  to  tell  them 
his  view  of  the  construction  of  the  seventh  clause  of  the  statute ;  but  the  statute  strikes 
at  that,  while  it  does  not  strike  the  other  transaction,  provided  always,  of  course,  it 
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was  done  with  the  prohibited  intent;  because  the  United  States  coming  into  this  coun- 
tfy  are  masters  of  the  belligerent  intention ;  there  is  a  warlike  intention,  and  if  the 
United  States  send  here  and  say  to  a  ship-builder  "  Make  us,  equip  and  fit  out  for  us,  a 
vessel  of  such  and  such  a  description,"  to  say  that  because  he  might  do  it  as  a  commei- 
cial  speculation,  and  take  it  abroad  and  sell  it  to  them,  therefore  he  may  execute  for 
them  an  order  for  it  here,  that  is  precisely  to  set  aside  the  distinctioli  which  the  statute 
introduces.  I  will  demonstrate  that  in  a  moment.  I  will  take  that  very  case  of  the 
Indepeudencia ;  if  that  had  been  done  under  an  order  of  the  government  of  Buenos 
Ayres,  at  Baltimore,  which  was  done  without  their  order,  it  would  have  clearly,  and 
beyond  possibility  of  doubt,  been  struck  at  by  the  act,  for  that  ship  was  fully  armed 
when  she  left  the  United  Slates.  And  if  the  vessel  had  been  built,  equipped,  and  armed 
under  such  circumstances,  no  human  being,  under  the  words  of  the  Ainericaa  statute 
or  this,  could  deny  that  the  statute  was  Tiolated.  The  principle,  if  good  for  anything, 
goes  to  the  full  length,  that  because  you  may  take  abroad  to  sell,  as  a  commercial  ad- 
venture, a  ship  buUt,  equipped,  and  armed  to  the  teeth,  and  with  her  crew  on  board, 
that  what  you  may  do  in  that  way,  you  may  also  do  in  this  country,  execute  an  order 
for  the  same  article  from  the  United  States  as  a  belligerent,  an  order  from  a  belligerent 
for  a  ship  to  be  fully  armed  and  equipped. 

Now,  my  lords,  I  say  that  there  is  positive  error  in  that  passage  of  the  charge  of  the 
lord  chief  baron,  an  error  most  material,  which  must  have  been  connected  in  the 
minds  of  the  jury  with  the  statement  which  his  lordship  had  previously  made  when 
first  adverting  to  the  question  saying,  "  It  is  necessary  for  me  to  advert  to  the  act  of 
Parliament,  in  order  to  tell  you  what  is  the  construction  I  put  upon  the  seventh  sec- 
tion, which  we  alone  have  to  do  with  on  the  present  occasion."  How  does  his  lordship 
proceed  ?  His  lordship  proceeds  thus :  "  Now  the  learned  counsel  certainly  addressed 
themselves  very  much  to  this  view  of  the  matter.  '  But  if  you  will  allow  this,  you 
repeal  the  statute.'  Gentlemen,  I  think  nothing  of  the  kind."  That  is,  if  you  allow 
the  same  thing  to  be  done  under  the  order  of  a  belligerent  which  can  be  done  without 
his  order,  you  do  not  repeal  the  statute.  "  What  that  statute  meant  to  provide  for  was, 
I  own,  I  think,  by  no  means  the  protection  of  the  belligerent  powers.  I  do  not  think 
their  protection  entered  into  the  heads  of  those  who  framed  this  statute,  otherwise 
they  would  have  said.  You  shall  not  sell  gunpowder,  you  shall  not  sell  guns.  There 
are  places  that  now  and  then  explode  in  different  parts  of  the  kingdom  no  doubt,  and 
which  would  have  complained  very  heavily  if  they  had  said.  You  shall  not  sell  powder, 
you  shall  not  sell  arms!  Why,  all  Birmingham  would  have  been  in  arms.  But  the 
object  of  this  statute  is  this — we  will  not  have  our  ports  in  this  country  subject  to 
possibly  hostile  movements.  You  shall  not  be  fitting  up  at  one  dock  a  vessel  equipped 
and  ready,  not  being  completely  armed,  but  ready  to  go  to  sea ;  and  at  another  dock 
close  by,  be  fitting  up  another  vessel,  and  equipping  it  in  the  same  way,  which  might 
come  into  hostile  communication  immediately,  possibly  before  they  left  the  port.  It 
would  be  very  wrong  if  they  did  so;  but  it  is  a  possibiUty.  Now  and  then  it  has  hap- 
pened, and  that  has  been  the  occasion  of  this  statute,  no  doubt."  That  last  remark  is 
merely  an  illustration ;  but,  observe,  his  lordship  uses  it  in  connection  with  this  remark- 
able statement,  that  whatever  might  be  lawfully  sold  abroad,  if  taken  abroad  as  a 
mere  commercial  adventure,  may  be  lawfully  made  here  under  an  order  from  a  belli- 
gerent ;  which  he  follows  up  by  saying,  no  doubt  it  was  not  the  intention  of  the  statute 
to  interfere  with  the  contraband  trade;  and  that  would,  of  course,  be  in  the  minds  of 
the  jury,  with  the  general  statement  of  the  law  as  to  contraband  trade,  with  which 
his  lordship  had  begun.  What  follows  upon  that?  If  we  have  got  here  the  instruction 
which  the  jury  were  taught  to  expect,  namely,  the  construction  which  his  lordship  put 
upon  the  section,  we  have  clearly  got  a  wrong  one.  But  then  what  follows  immedi- 
ately 1  His  lordship  says  that  he  is  not  going  to  put  to  them  the  question,  as  to  the 
purpose  for  which  this  ship  was  intended.  He  says,  "Well,  if  that  is  so,  let  us  see 
what  is  the  condition  of  this  vessel.  The  vessel  was  clearly  nothing  more  than  in 
course  of  building.  I  do  not  know  what  conclusion  you  would  come  to  as  to  what  ser- 
vice she  was  intended  for.  If  it  became  a  matter  of  importance  to  decide  that,  it 
would  be  a  question  for  you  to  decide,  whether  it  amounted  to  more  than  a  strong  sus- 
picion, or  whether  it  was  so  made  out  to  your  entire  satisfaction  so  as  to  justify  a  ver- 
dict in  that  direction.  But,  gentlemen,  I  do  not  propose  to  put  that  to  you."  So  that 
his  lordship  did  not  propose  to  put  to  them  what  we  say  was  the  whole  question  in  the 
case,  namely,  whether  this  ship  was  intended  for  the  belligerent  service  of  the  confed- 
erates. And,  obviously,  the  jury  must  have  thought  the  reason  why  his  lordship  did 
not  propose  to  put  that  question  to  them  was,  that  it  was  lawful  for  a  ship-builder  to 
execute  any  order  whatever  for  a  belligerent  in  this  country,  notwithstanding  the 
statute,  if  he  might  have  taken  abroad  tor  sale,  as  a  speculation  for  himself,  the  same 
kind  of  goods  independent  of  the  statute. 

LoBD  Chief  Babon.  You  wUl  find  that  that  is  quite  inconsistent  with  the  question 
that  was  ultimately  put. 

Mr.  Attorney  Genebai..  No,  my  lord,  I  think  not.. 

Lord  Chief  Baron.  I  believe,  utterly. 
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Mr.  Attorney  General.  I  know  your  lordship  intended  it  so. 

Lord  Chief  Baron.  The  practice  in  this  court,  as  I  have  already  observed,  is  not  to 
proceed  in  the  course  which  you  are  now  pursuing.  I  do  not  mean  further  tu  object  to 
it.    The  question  is,  was,  at  last,  the  true  question  in  the  cause  put  to  the  jury  ? 

Mr.  Attorney  General.  Your  lordship  is  perfectly  well  aware  that  there  are  many 
cases  which  show  that,  where  the  interpretation  of  an  act  of  Parliament  is  involved, 
the  jury  ought  to  be  properly  directed  by  the  learned  judge  as  to  his  interpretation  of 
that  act  of  Parliament.  If  your  lordship  had  not  said,  as  you  did  say,  that  you  were 
going  to  tell  the  jury  what  the  construction  was  which  you  were  going  to  put  upon 
the  seventh  section;  still  I  think  it  might  have  been  expected  that  the  object  of  the 
remarks  which  preceded  the  question  put  to  *bhe  jury  would  be  to  explain  that  con- 
struction. I  say  that,  after  those  remarks,  the  jury,  not  having  received  any  information 
from  your  lordship  as  to  what  was  the  construction  except  from  the  passages  which  I 
comment  upon,  and  to  which  I  object,  must  have  understood  the  general  act  of  Parlia- 
ment, in  which  your  lordship  put  the'  question,  in  the  light  of  that  commentary  upon 
it,  which  the  jury  supposed  your  lordship  had  been  making,  and  which  I  must  take  the 
liberty  of  saying  we  thought  you  had  made,  and  which  I  believe  every  person  engaged 
in  the  cause  also  thought  had  been  made.  Your  lordship  says :  "  But,  gentlemen,  I 
don't  propose  to  put  it  to  you,  nor  do  I  think  it  worth  while."  I  think  there  was  a 
positive  error  in  not  putting  that  question  to  the  jury.  We  had  a  right  to  have  the 
question  put  to  the  jury  as  to  what  service  she  was  intended  for,  and  undoubtedly  your 
lordship  did  not  intend  to  put  that  question.  You  told  the  jury  that  yon  did  uotthinkit 
necessary  to  put  that  question.  That  would  make  them  understand  that,  under  the 
general  terms  of  the  question  finally  put  in  the  words  of  the  statute,  your  lordship  did 
not  intend  to  put  that  to  them.  Then  your  lordship  goes  ou  to  say :  "  Gentlemen,  I  do 
not  propose  to  put  that  to  you,  nor  do  I  think  it  worth  while  to  follow  the  learned 
attorney  general  through  the  whitewashing  of  Clarence  Randolph  Yonge;  because, 
after  all,  what  he  proved  seems  to  me  to  have  the  least  possible  connection  with,  or 
effect  upon,  the  real  question  inthis  case,  which  I  take  to  be  this :  Was  the  vessel  built, 
or  was  it  merely  in  course  of  building?" 

Lord  Chief  Baron.  There  must  be  some  mistake  there. 

Mr.  Attorney  Generat,.  I  think  there  probably  is  a  mistake. 

Lord  Chief  Baron.  I  am  sure  I  did  not  express  myself  so. 

Mr.  Attorney  General.  Then,  my  lord,  I  will  not  dwell  further  on  that.  I  am 
sure  it  did  not  express  the  meaning  that  your  lordship  intended  to  convey,  and,  there- 
fore, it  is  not  necessary  for  me  to  say  anything  farther  upon  it.  I  will  not  dwell  upon 
that,  because,  of  course,  that  would  be  corrected  by  the  form  in  which  the  question  was 
finally  put.  "  Now,  gentlemen,  I  present  the  matter  to  you  in  another  point  of  view." 
Now  here  is  a  passage  in  which  your  lordship  evidently  failed  to  express  what  you 
intended  to  convey,  because  we  know  now  accurately  what  your  lordship  did  mean , 
but  no  one  reading  the  words  which  I  am  going  to  read  (and  which  I  am  sure  is  not  an 
inaccurate  expression  of  what  fell  from  your  lordship's  lips)  would  understand  them 
with  the  important  qualification  with  which  we  now  know  they  were  meant  to  be 
understood.  They  are  these :  "  Now,  gentlemen,  I  present  the  matter  to  you  in  another 
point  of  view.  The  offense  against  which  this  information  is  directed  is  the  equipping, 
famishing,  fitting  out,  or  arming.  Gentlemen,  I  have  looked,  so  that  I  might  not  go 
wrong,  (as  we  have  the  advantage  of  having  it  here,;  at  Webster's  American  Dictionary, 
a  work  of  the  greatest  learning,  researcli,  and  ability;  no  one  can  complain  that  I  refer 
to  that.  It  appears  there  that  '  to  equip'  is  '  to  furnish  with  arms,'  in  the  case  of  a  Ship 
especially  it  is  'to  furnish  and  complete  with  arms.'  That  is  what  is  meant  by  'equip- 
ping.[  '  Furnish '  is  given  in  every  dictionary  as  the  same  thing  as  '  equip.'"  To  '  fit 
out^  is  '  to  furnish  and  supply '  as  to  fit  out  a  privateer ;  and  I  own  that  my  opinion  is ,. 
that '  equip,'  'furnish,'  'fit  out,'  or  '  arm?  all  mean  precisely  the  same  thing.  I  do  not 
mean  to  say  that  it  is  absolutely  necessary,  (and  I  think  that  the  learned  attorney 
general  is  right  in  that,)  it  is  not  perhaps  necessary,  that  the  vessel  should  be  armed  at 
all  points."    If  that  language  is  accurate 

Lord  Chief  Baron.  There  it  is  certainly  inaccurate. 

Mr.  Attorney  General.  Well,  if  your  lordship  says  so,  I  am  not  in  a  position  to 
verify  the  language  of  the  report. 

Lord  Chief  Baron.  The  object  of  that  part  of  the  summing  up  was  to  point  out  that 
a  case  which  the  attorney  general  observed  upon  in  his  reply,  and  which  raised  a  dis- 
tinction between  "  fitting"  and  "  arming"  was  correctly  decided. 

Mr.  Attorney  General.  Your  lordship  will  pardon  me. 

Lord  Chief  Baron.  Just  let  me  proceed.  I  had  stated  my  opinion ,  but  I  did  not 
lay  that  down  as  law.  I  intended  to  convey  to  the  jury  that  that  was  my  opinion,  but 
I  read  to  them  the  language  from  the  dictionary  to  assist  them  in  making  out  the 
meaning  of  the  words  for  themselves.  I  expressed  my  opinion  and  nothing  more  but 
then  I  meant  distinctly  to  point  out  that  I  adopted  the  American  decision,  that  there 
might  be  a  fitting  out  without  any  arming  at  all,  and  that  so  far  the  two  words  did  not 
necessarily  mean  the  same  thing. 
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Mr.  Attorney  Gendral.  "We  know  from  your  lordship  most  accurately  what  your 
lordship  meaut  to  convey. 
Lord  Chief  Baron.  And  what  I  said. 

Mr.  Attorney  Genbeai..  Your  lordship  will  pardon  me  for  reminding  you  what  was 
the  understanding  at  the  time. 

Lord  Chief  Baron.  What  I  said  was  that  the  jury  in  that  case  found  that  the  vessel 
was  actually  fitted  out  although  not  armed. 
Mr.  Attorney  Gbnbrai,.  Are  the  words,  "though  not  armed,"  there? 
Lord  Chief  Baron.  They  are  in  the  report,  and  they  are  stated  in  the  course  of  tl^e 
case.    Every  time  that  a  matter  is  mentioned  you  cannot  repeat  all  that  belongs  to  it. 
It  was  perfectly  well  known  and  stateR  that  in  that  case  the  vessel  was  found  to  be 
equipped  aud  not  armed.    It  is  not  necessary  to  observe  further  upon  that  now.    "  Tliey 
found  so  most  properly,  for  she  actually  sailed  away  with  her  captain,  who  afterward 
turned  her  into  a  privateer  and  she  went  away  in  a  great  measure  fitted.    The  ju;ry 
found  that  she  was  fitted.    The  question  is  whether  you  think  this  vessel  was  fitted. 
Armed  she  certainly  was  not."    And  the  other  was  not  armed.    The  jury  were  a^are  of 
that  if  they  were  attending  to  what  was  going  on,  because  it  was  part  of  the  statement 
in  that  case  that  the  vessel  was  not  armed. 
Mr.  Attorney  General.  I  beg  to  acquiesce  in  your  lordship's  explanation. 
Lord  Chief  Baron.  "Armed  she  certainly  was  not,  but  was  there  an  intention  that 
she  should  be  ftirnished,  fitted,  or  equipped  at  Liverpool?"    The  information  contain- 
ing nothing  about  arming  at  all,  it  would  have  been  improper  to  put  anything  about 
the  arming  of  the  Alexandra.    The  question  which  I  put  was  this :  Was  there  an  inten- 
tion that  she  should  be  furnished,  fitted,  or  equipped  at  Liverpool  ? 

Mr.  Baron  Bramwell.  I  do  not  know  whether  my  lord  will  a^ee  to  this  as  the 
correct  view  of  his  summing  up,  but  it  seems  to  me  that  he  in  effect  said,  it  is  not 
necessary  that  the  vessel  should  be  armed,  but  she  must  have  an  equipment  of  a  war- 
like character,  so  that  what  you  have  got  to  consider  is  whether  she  was  equipped  in 
that  sense.  That  seems  to  me  to  be  the  effect  of  my  lord's  samming  up.  Do  you  think 
it  was  other  than  that  ? 

Mr.  Attorney  General.  Your  lordship  will  see  what  we  understood  by  it  if  you 
will  look  at  what  fell  from  myself  just  toward  the  close  of  the  observations  at  the  end 
of  the  report,  after  we  had  handed  up  a  paper  putting  down  the  points  which  we  thought 
had  been  ruled,  aud  to  which  we  took  objection.  One  was  to  the  effect  that  a  wax- 
like  armament  was  necessary ;  and  your  lordships  will  observe  I  said,  "Your  lordship 
said  the  words  were  the  same,  that  every  one  of  the  words  required  a  warlike  armament 
at  Liverpool."  That  is  what  we  certainly  understood  his  lordship  to  say.  I  cannot 
but  think  that  the  reference  to  the  dictionary  and  tlie  statement  of  his  lordship's  opin- 
ion was  unfortunate,  if  his  lordship  was  relying  on  the  recollection  of  the  jury  of  the 
case  cited  irom  Peters ;  in  which  it  appeared  in  the  report  that  there  was  not  any 
arming. 

Mr.  Baron  Bramwbll.  I  do  not  understand  my  lord  to  say,  that  he  did  not  give 
the  jury  to  understand  that  the  equipment  must  be  of  a  warlike  character.  I  under- 
stand my  lord  to  say  that  he  did  make  that  statement.  He  said,  in  effect,  "  If  my 
private  judgment  governed  this  matter  I  should  say  that  the  words  afe  identical,  and 
that  the  case  could  not  be  within  the  act,  unless  the  ship  were  armed,  but  I  wiU  not 
teU  you  that,  because  there  seems  to  be  a  doubt  about  it ;  stiU  I  think  it  must  be  a 
warlike  equipment ;  but  that  is  for  you  to  say." 

Mr.  Attorney  General.  If  that  is,  the  view  which  your  lordships  will  take  of  the 
meaning  of  the  summing  up,  then  if  by  "warlike  equipment"  was  understood,  as  I 
think  the  jury  must  have  understood,  an  equipment  distinct  from  anything  in  the  struc- 
ture of  the  vessel,  and  not  to  be  considered  as  a  warlike  equipment,  unless  distinctively 
of  that  character,  although  the  purpose  and  character  of  the  vessel  was  proved  to  be 
warlike,  then  I  except  to  that  as  an  erroneous  direction.  His  lordship  said  in  effect  that 
he  did  not  propose  to  put  to  the  jury  the  question  for  what  service  it  was  intended. 
Your  lordship  wiU  recollect  that.  That,  of  course,  was  as  good  as  telling  the  jury. 
Lord  Chief  Baron.  That  is,  for  what  purpose  it  was  ultimately  intended. 
Mr.  Attorney  General.  The  word  "ultimately"  was  not  used.  I  do  not  think 
that  your  lordship  could  have  meant  "ultimately,"  as  distinct  from  immediately,  for 
this  reason,  that  all  the  evidence  tended  to  show  that  it  was  a  contract  by  the  agents 
of  the  Confederate  States  at  Liverpool  for  this  vessel  to  be  built,  and  equipped  as  far 
as  she  could  be ;  there  was  no  evidence  to  raise  any  question  of  anything  like  a  remote 
or  undecided  intention  in  the  case.  Your  lordship  said,  in  effect,  that  the  question  of 
what  service  she  was  intended  for  was  immaterial;  and  it  was  not  proposed  to  be  put. 
I  take  the  ruling  to  have  been  this.  Gentlemen,  you  may  believe  that  this  ship  was 
ordered  by  the  Confederate  States  of  America,  as  a  gunboat  for  this  service,  but  unless 
you  believe  that  she  was  intended  to  leave  the  port  of  Liverpool  with  an  equipment 
of  so  distinctively  a  warlike  character,  additional  to  those  you  find,  as  would  enable 
her  at  once  to  commit  hostilities,  then  she  is  not  within  the  act.  If  that  is  your  lord- 
ship's ruling,  we  humbly  except  to  it  as  erroneous  in  law.    And  I  think,  that  although 
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the  language  with  which  his  lordship  concluded  is  not  altogether  unequivocal,  yet  it 
is  properly  susceptible  of  that  interpretation;  because  his  lordship  says  this  on  page 
233^*  after  stating  the  evidence  of  Captain  Inglefleld,  in  which  the  report  attributes  to 
his  lordship  what  I  do  not  recollect  having  heard,  and  I  do  not  think  his  lordship  did 
BO  say,  Captain  Inglefleld  said,  "It  was  probably  as  fit  for  a  yacht  as  any  vessel  that 
was  ever  built."    Now,  I  think  the  word  "  yaeht "  there  is  an  error,  because  I  am  sure 


there  is  some  mistake  in  that.  Then,  after  stating  the  effect  of  Captain  Inglefleld  s 
evidence,  his  lordship  proceeds  thus,  "In  short,  what  he  makes  out  is,  that  she  might 
have  been  built  for  a  yacht  or  might  have  been  built  as  a  vessel  capable  of  beiu^  con- 
verted into  a  war  vessel."  His  lordship  must  be  understood  to  mean,  what  the  witness 
said,  not  being  changed  from  a  yacht  into  a  gunboat,  but  being  made  a  complete  wax 
vessel  by  going  further,  and  adding  something  which  had  been,  according  to  the  original 
design,  intended.  "But  was  there  any  intention  that  the  port  of  Liverpool  should  be 
made  the  port  of  departure  for  the  vessel  in  that  condition  ?" 

Mr.  Bakon  Chaunkll.  That  is  preceded  by  the  words  "but  the  question  is." 

Mr.  Attorney  General.  "That  she  should  be,  in  the  language  of  the  act  of  Parlia- 
ment, either  equipped,  furnished,  fltted  out,  or  armed,  with  the  intention  of  taking  part 
in  any  contest."  If  that  means  immediately  taking  part  in  any  contest  and  being  in 
a  situation  to  do  so  at  the  time,  it  corresponds  certainly  with  the  interpretation  which 
Mr.  Ba,ron  Bramwell  has  suggested,  "That  there  was  a  tnowledge  that  very  likely  she 
would  be  so  applied  there  can  be  no  doubt,  as  there  is  when  persons  send  gunpowder." 
I  think  I  am  entitled  to  say  that  the  evidence  was  that  the  Confederate  States  had 
ordered  her  as  a  gunboat.  It  is  not  a  question  of  greater  or  less  likelihood,  because 
persons  do  not  order  ships  of  war  except  to  use  them  as  ships  of  war. 

Mr.  Baron  Bramwell.  I  take  it  that  this  portion  of  the  summing  up  is  favorable 
to  you ;  I  think  it  is  very  much  so.  It  says  in  effect,  you  may  almost  take  it  for 
granted  that  everything  else  is  made  out;  you  may  take  it  for  granted  that  she  was 
for  the  Confederate  States,  and  was  ultimately  to  be  applied  as  a  ship  of  war  for  the 
use  of  the  Confederate  States,  but  was  she  fitted  out  for  that  purpose  ?  In  my  opinion 
that  is  leaving  the  question  rather  favorably  to  you.  He  says  if  you  simply  find  this 
vessel  was  to  be  fitted  out  as  a  vessel  of  war  at  Liverpool,  then  I  think  you  had  better 
find  your  verdict  for  the  Crown. 

Lord  Chief  Baron.  I  certainly  never  intended  to  make  any  doubt  whatever  that 
she  was  intended  for  the  Confederates. 

Mr.  Baron  Bramvfell.  It  assumes  that  yon  had  established  that. 

Mr.  Attorney  General.  That  assists  my  argument  exceedingly,  because  it  enables 
me  to  take  that  as  a  starting  point.  I  think  that  his  lordship's  ruling  amounts  to  this, 
assuming  that  this  ship  was  built  under  the  orders  of  the  ooufederate  belligerent 
government,  for  their  service  as  a  gunboat,  yet  looking  at  the  evidence  of  what  she  is 
now,  if  you  do  not  believe  that  she  is  to  receive  further  equipments  on  board  which 
will  enable  hex  to  take  part  in  a  contest  as  soon  as  she  leaves  the  port  of  Liverpool, 
then  she  is  not  within  the  act. 

Mr.  Baron  Bramwell.  If  I  may  be  allowed  to  say  so,  my  lord  may  be  wrong  in  the 
view  he  took  of  the  act  of  Parliament,  but  in  my  opinion  nothing  can  be  more  favor- 
able than  the  summing  up  for  you.  "  That  there  was  a  knowledge  that  very  likely  she 
would  be  so  applied  there  can  be  no  doubt,  as  there  is  when  persons  send  powder."  I 
have  no  doubt  that  the  word  "send"  should  be  "sell."  "I  take  it  for  granted  that 
there  are  agents  on  both  sides.  One  openly  buying  every  munition  of  war,  (and  they 
have  a  right  to  do  it.)  and  the  subjects  of  this  country  have  a  right  to  sell  to  them, 
and  openly  carrying  them  away ;  the  others  buying  wherever  they  can,  and  probably 
endeavoring  to  take  the  blockade  or  to  smuggle  in  some  way  or  other."  It  is  manifest 
that  my  lord  assumed  that  everything  was  made  out  in  your  favor,  excepting  the  one 
question  of  whether  there  was  an  intention  in  some  part  of  this  country  that  she  should 
be  equipped  so  as  to  be  in  a  warlike  condition  when  she  left. 

Mr.  Baron  Channell.  There  is  a  second  paragraph  at  page  232.t  I  do  not  understand 
the  Lord  Chief  Baron's  ruling  in  that  way.  He  is  dealing  with  the  question  of  fact, 
which  he  thinks  right  to  leave  the  jury.  He  says,  "I  do  not  know  what  conclusion 
you  would  come  to  as  to  what  service  she  was  intended  for.  If  it  became  a  matter  of 
importance  to  decide  that,  it  would  be  a  question  for  you  to  decide  whether  it  amounted 
to  more  than  a  strong  suspicion,  or  whether  it  was  so  made  out  to  your  entire  satisfac- 
tion as  to  justify  a  verdict  in  that  direction.  But,  gentlemen,  I  do  not  propose  to  put 
that  to  you."  Do  you  understand  by  that  that  his  lordship  meant  that  the  question  did 
not  arise,  or  that  the  facts  were  so  clearly  in  favor  of  the  Crown  that  it  was  unneces- 
sary to  put  that  question  to  the  jury  ? 

Mr.  Attorney  General.  I  should  have  understood  that,  in  his  lordship's  opinion,  the 
question  did  not  arise ;  because  his  lordship  uses  those  words,  that  if  it  became  a  matter 

•  See  top  of  page  130.  t  See  page  129. 
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of  importance  to  decide  that,  "  it  would  be  a  question  for  you  to  decide  whether  it 
amounted  to  more  than  a  strong  suspicion,  or  whether  it  was  so  made  out  to  your  entire 
satisfaction."  That  does  not  seem  like  the  language  which  would  be  used  if  his  lord- 
ship had  meant  to  say,  the  evidence  appears  so  wear  that  you  will  not  entertain  a  doubt 
upon  the  subject. 

Lord  Chief  Baron.  I  have  nothing  to  do  with  that. 

Mr.  Baron  Bramwexl.  Mr.  Attorney,  let  me  call  your  attention  to  the  last  sentence 
but  one  of  my  lord's  summing  up :  "If  you  think  the  object  was  to  equip,  furnish,  fit 
out,  or  arm  that  vessel  at  Liverpool,  then  that  is  a  suflScient  matter.  If  you  find  that, 
find  for  the  Crown."  That  assumes  that  all  the  other  requisites  for  a  verdict  for  the 
Crown  were  established. 

Mr.  Attorney  General.  Unless,  my  lord,  it  is  to  be  intetpreted  as  in  substance  a 
direction  which  necessarily  leads  to  an  adverse  conclusion  to  the  Crown,  that  his  lord- 
ship did  not  think  it  was  requisite  to  go  into  the  other  points. 

Mr.  Baron  Channell.  It  seems  to  me  to  make  a  great  deal  of  diiference  in  your  argu- 
ment in  what  way  you  are  to  understand  the  words,  "  Gentlemen,  I  do  not  propose  to 
put  that  to  you,"  because  if  his  lordship,  in  expressing  himself  so,  meant  to  lead  the 
jury  to  suppose  that  that  question  did  not  arise,  then  they  would  understand  the  way 
in  which  he  leaves  the  question  at  last  as  a  leaving  that  excludes  that  consideration. 

Mr.  Attorney  Gebteral.  I  own  that  is  the  way  I  viewed  it,  and  view  it  still,  in  the 
interpretation  of  those  words.  I  think  the  jury  would  naturally  so  understand  it,  in 
the  final  words  his  lordship  uses,  although  no  one  can  say  that  leaving  the  question  in 
the  terms  of  the  act  of  Parliament  is  not  right,  provided  those  terms  have  been  prop- 
erly explained  as  far  as  they  should  have  been ;  yet  when  you  see  there  was  no  other 
explanation  preceding,  except  that  which  we  have  seen;  and  again,  the  opposition 
between  equipping,  furnishing,  or  fitting  out,  or  arming  the  vessel  at  Liverpool ;  or,  on 
the  other  hand,  "  If  you  think  the  object  really  was  to  build  a  ship  in  obedience  to  an 
order  and  in  compliance  with  a  contract,  leaving  it  to  those  who  bought  it  to  make 
what  use  they  thought  fit  of  it,"  I  think  the  jury  would  naturally  suppose  that  the 
knowledge  which  the  builder  and  equipper  might  have  of  the  intention  of  the  confed- 
erate government  was  immaterial,  if  their  business  was  simply  to  supply  an  article  of 
trade. 

(Their  lordships  consulted.) 

Mr.  Baron  Bramweix.  I  should  think  if  your  construction  of  the  act  is  right,  that 
there  was  practically  a  misdirection,  because  there  is  no  doubt  that  the  practical  effect 
of  the  direction  was  that  the  mere  equipping  was  not  sufficient. 

Mr.  Attorney  General.  That  is  rather  my  own  feeling,  and  we  had  never  wished  to 
raise  it  in  any  other  form. 

Mr.  Baron  Bramwell.  Would  not  that  save  you  the  trouble  of  minutely  criticising 
words  which  are  most  wonderfully  well  reported,  although  not  with  strict  verbal  accu- 
racy ?    I,  for  one,  am  satisfied  that  this  word  "send"  should  have  been  "  sell." 

Lord  Chief  Baron.  That  is  not  the  only  inaccuracy. 

Mr.  Attorney  General.  Fortunately  I  had  come  to  the  termination  of  what  I  was 
going  to  say ;  and  there  is  only  one  other  remark  which  I  will  make,  and  then  leave  it  in 
your  lordships'  hands.  I  cannot  help  thinking  that  the  last  words  of  his  lordship's 
summing  up,  in  which  the  question  is  finally  stated,  might  be  misunderstood  by  the 
jury  in  this  way :  they  might  be  led  by  them  to  think  that  they  were  to  look  at  the 
builder,  whether  his  object  was  to  equip  and  arm,  or  to  build  in  obedience  to  an  order, 
and  in  compliance  with  a  contract;  because  your  lordship  will  observe  that  those  last 
words,  which  are  opposed  to  the  others,  could  apply  to  the  builder  only ;  they  could 
have  nothing  to  do  with  the  confederate  government  and  their  agents ;  leaving  it  as 
if  the  only  material  intention  was  that  of  the  builder,  whether  the  builder  intended 
something  hostile,  or  meant  to  execute  the  order  in  the  way  of  trade.  I  think  the  jury 
may  so  have  understood  the  words,  and  that  it  would  be  a  natural  construction  of  them, 
having  regard  to  the  other  passages  in  the  charge  to  which  I  have  adverted  and  which 
I  have  laid  so  much  stress  upon.  I  am,  however,  satisfied  with  the  way  in  which  it  is 
put  from  the  bench ;  and,  if  my  argument  upon  the  law  is  right,.that  will,  of  course, 
be  all  that  I  desire  to  establish. 

Now,  my  lords,  I  shall  fortunately  have  but  little  to  say  upon  the  remaining  part  of 
the  case.  My  learned  friend,  Mj.  Mellish,  is,  I  think,  wrong  in  his  law,  as  to  its  not 
being  competent  to  the  court  to  give  a  new  trial  in  a  case  of  this  description  on  the 
ground  of  the  verdict  being  against  evidence.  My  lords,  the  authorities  may  seem  to 
be  meager,  but,  such  as  they  are,  they  tend  to  show  that  in  the  eases  to  which  they 
apply  the  rule  is  a  somewhat  arbitrary  one ;  that  is  to  say,  that  the  defendant  may  have 
a  new  trial,  but  the  plaintiff  cannot,  for  that  is  what  it  amounts  to. 

Mr.  Bakon  Bramwell.  Allow  me  to  put  this  question :  supposing  my  lord  was  right 
in  the  question  which  he  put  to  the  jury,  and  that  you  are  wrong  in  your  explanation 
of  the  statute,  would  you  still  say  that  the  verdict  was  against  the  evidence  ? 

Mr.  Attorney  General.  Yes,  my  lord,  and  I  think  so  for  this  reason 

Mr  .Baron  BRAMWELt.  You  think  there  was  good  evidence  of  an  intention  for  warlike 
equipment. 
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Mr.  Attorney  Genbral.  I  think  there  was,  and  I  will  tell  your  lordships  in  a  few- 
words  why. 

Mr.  Babon  Channell.  Do  you  go  the  length  of  saying  that  the  learned  judge  should 
have  told  the  jury  that  if  they  believed  the  evidence  they  were  hound  to  find  for  the 
Crown  1 

Mr.  Attoknby  General.  No,  my  lord,  I  do  not  say  the  learned  judge  was  bound  to 
tell  them  that ;  but  what  I  mean  to  say  is  this,  that  having  regard  to  the  manner  in 
which  in  the  charge  the  question  of  equipment  had  been  treated,  the  jury  would  be 
naturally  led  to  suppose  that  another  and  a  different  kind  of  proof  of  warlike  equipment 
was  to  be  expected  than  that  which  was  given,  and  that  the  intention  so  to  do  must 
be  brought  home  to  the  builder.  Perhaps,  my  lord,  it  would  be  as  well  that  I  should 
make  the  few  observations  I  have  to  make  upon  the  evidence  with  respect  to  that. 

Mr.  Baron  Bramwell.  I  should  very  much  like  to  hear  them. 

Mr.  Ati'OBNby  General.  There  was  a  gunboat  in  course  of  construction.  My  friend, 
Sir  Hugh  Caims,  in  his  commentary  upon  the  evidence,  attacked  the  witness  Da  Costa 
for  constantly  calling  this  ship  "a  gunboat."  He  said  he  knew  it  as  nothing  else.  It 
was  proved  by  Hodgson,  the  packer,  that  Fawcett,  Preston  and  Company,  themselves, 
by  Mr.  Speers,  their  foreman,  gave  the  orders  to  carry  things  to  the  gunboat,  and  that 
the  ship  was  called  the  gunboat  by  them,  and  known  by  that  name  as  much  by  them 
as  it  was  by  Da  Costa,  who  received  his  information  from  Mr.  Miller.  There  was  no 
doubt,  therefore,  of  that;  the  ship  was  a  gunboat  in  course  of  construction.  If  the 
evidence  of  Da  Costa  was  to  be  believed,  and  there  was  nothing  to  discredit  him.  Miller 
expressly  admitted  that  he  was  building  it  conjointly  with  Fawcett,  Preston  and  Com- 
pany, under  a  contract  with  Messrs.  Fraser,  Trenholm  and  Company,  as  agents  for  the 
Confederate  States.  We  proved  a  construction  of  fitments  peculiarly  adapted  for  gun- 
boats, bulwarks  peculiarly  adapted  for  gunboats  and  nothing  else,  and  nothing  wanting 
to  make  it  operate  as  a  gunboat,  except  a  pivot-plate  for  guns,  which  might  be  put  in 
at  any  time,  and  as  to  which,  I  should  have  submitted,  in  the  absence  of  any  evidence 
to  the  contrary,  you  must  infer  that  the  work,  if  not  interrupted  by  seizure,  would  have 
been  completed  in  the  way  proper  for  a  gunboat ;  for  everything  was  proceeding  in  that 
direction.  There  was  something  about  guns,  which  I  agree  was  not  traced  conclusively 
to  this  ship ;  though  it  would  be  fit  to  be  considered  by  the  jury.  Putting  arms  aside, 
and  supposing  arms  not  necessary  to  be  put  on  board,  (guns  would  be  arms,)  but  putting 
that  aside,  is  it  seriously  meant  that  a  ship  of  that  description,  a  gunboat,  being  built 
for  a  belligerent  under  his  order,  and  constructed  with  bulwarks,  hammock  nettings, 
hatchways  too  small  for  cargoes,  and  other  things  peculiarly  adapted  for  ships  of  war, 
wanting  not  to  have  its  nature  changed,  but  merely  to  have  something  added  whicli, 
when  finished,  will  make  it  a  complete  gunboat,  has  not  everything  which  is  necessary 
to  give  its  equipments  a  warlike  character?  And  is  it  not  a  conclusion  of  law,  that  the 
work  which  we  found  in  progress  would  have  b'een  completed,  if  it  had  not  been  iuter- 
rux:)ted  and  stopped  ?  Are  you  to  say  that  the  Crown,  in  all  cases  of  this  description, 
must  wait  until  the  works  have  been  actually  done  which  it  is  the  object  to  prevent  up 
to  the  point  at  which  the  ship  is  fit  to  receive  her  arms,  the  consequence  of  which  will 
be  that  by  craft  and  ingenuity,  and  under  the  cover  of  mists  and  logs,  it  may  well 
happen,  especially  if  the  law  officers  of  the  Crown  require  any  time  to  consider  the  evi- 
dence laid  before  them,  ships  of  a  warlike  description  may  get  away  ?  I  cannot  see 
anything  in  the  nature  of  the  thing,  in  the  evidence  in  this  case,  or  in  the  act  of  Parlia- 
ment, that  would  make  it  right  for  a  jury  to  assume  that  the  character  of  this  ship's 
equipment  was  not  warlike,  if  that  is  required  by  the  act;  for  1  think  the  hammock 
fittings  and  the  bulwarks  were  already  of  that  character,  and  the  ^'hole  fittings  would, 
have  oeen  completed  at  Liverpool  if  the  ship  had  not  been  seized  by 'the  government. 
It  seems  to  me,  if  more  was  required  of  a  distinct  warlike  character  for  the  equipment, 
than,  according  to  my  argument,  was  necessary,  there  was  evidence  here  upon  which, 
uncontradicted  as  it  was,  the  jury  ought  to  have  found  it. 

Let  me  deal  very  shortly  with  the  observations  which  my  learned  iriend  Sir  Hugh 
Cairns  made  upon  the  eflect  of  the  evidence.  He  said  that  there  were  eight  persons, 
all  of  them  to  be  disbelieved,  without  any  evidence  to  the  contrary  ;  four  or  five  of 
them  he  called  discharged  servants,  but  it  did  not  appear  that  they  were  discharged 
for  any  fault  of  theirs.  One  indeed,  from  a  question  which  was  put  to  him,  it  was 
inferred,  had  left  for  drunkenness ;  he  denied  it,  and  there  was  no  evidence  to  the  con- 
trary. There  were  others  who  had  left  the  service,  in  which  they  had  long  been 
engaged,  in  order  tp  get  an  advance  of  wages ;  but  there  was  nothing  to  show  any 
malus  animus;  indeed,  they  were  most  reluctant  witnesses  for  the  Crown,  and  we 
would  have  given  the  world  to  liave  been  on  the  other  side,  in  order  that  we  mio-ht 
cross-examiue  them. 

My  lords,  these  discharged  servants,  as  he  called  them,  were  most  unwilling  witnesses. 
We  had  to  vniug  the  truth  out  of  them  like  so  many  drops  of  blood. 
LoKD  Chief  Baron.  They  did  not  appear  to  be  so. 

Mr.  Attorney  General.  I  am  not  speaking  certainly  of  Da  Costa.  Da  Costa  was 
not  an  unwilling  witness,  and  I  am  not  speaking  of  either  Yonge  or  Chapman  ;■  but  I 
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am  speaking  of  the  -workmen.  My  learned  friends  observed  that  the  counsel  for  the 
Crown  evidently  expected  to  get  different  answers  to  what  they  did  get.  That  is  quite 
true.  It  was  with  difficulty  that  we  got  from  those  workmen  the  answers  that  we  did 
get,  and  they  certainly  did  not  in  their  manner  show  any  disposition  whatever  to  tell 
anything  that  would  be  favorable  to  the  case  of  the  Crown,  which  they  were  not 
obliged  to  do.  I  agree  that  there  were  some  witnesses  to  whom  that  observation 
would  not  apply.  I  am  applying  it  only  to  the  workmen,  and  I  say  they  were  workmen 
who  gave  their  evidence  scantuy,  and  disappointed  the  Crown  with  respect  to  some 
questions  which  were  asked,  and  what  we  did  get  out  of  them  as  to  the  superintendents 
or  agents  of  the  Confederate  States  was  got  from  persons  who  showed  no  disposition  to 
help  us,  or  to  give  us  favorable  answers.  , 

Lord  Chief  Baeok.  That  would  raise  a  very  curious  question  about  evidence,  whether 
you  are  to  infer  that  a  man  has  proved  more,  because  he  has  said  less,  and  thereby 
evinced  a  reluctance  to  tell  the  whole  truth.  It  rather  abates  from  your  confidence  in 
their  integrity,  and  that  by  fully  as  much  as  you  gain  in  quantity. 

Mr.  Attorney  General.  I  think  I  was  misunderstood  in  that.  I  did  not  intend  to 
impute  to  the,  witnesses  that  they  answered  any  question  untruly,  but  merely  that  we 
had  supposed  that  they  would  be  able,  and  of  course  witling  to  give  us  rather  more 
information  than  we  got  from  them.  But  I  have  no  right  to  suppose  that  they  did  not 
answer  according  to  their  recollection  at  the  time,  or  absence  of  recollection,  those 
questions  which  they  did  not  answer  favorably  to  the  Crown.  But  as  a  matter  of  fact, 
they  did  state,  and  with  no  appearance  of  zeal,  what  was  enough  for  our  case,  namely, 
they  proved  the  continual  presence  and  superiutendence,  at  the  construction  of  this 
ship  and  of  her  machinery,  of  the  agents  of  the  Confederate  States. 

Well,  then,  my  lords,  I  say  that  as  far  as  those  witnesses  are  concerned,  there  is 
nothing  whatever  to  discredit  them.  Then  we  come  to  the  question  with  regard  to 
Mj.  Da  Costa,  and  if  Mr.  Da  Costa  is  to  be  believed,  (and  excepting  that  he  seemed  not 
an  unwilling  witness,  I  cannot  agree  that  there  was  anything  whatever  to  discredit 
him  or  his  statement,)  admissions  were  made  to  him  by  the  builder  himself,  conclusive 
as  to  the  destination  of  the  ship,  and  the  persons  who  had  ordered  her,  and  under 
whose  orders  she  was  being  made,  being  the  orders  of  the  very  same  people  who  were 
constantly  about  her,  constantly  superintending  her  construction  and  more  or  less 
interfering  with  it.  I  say  there  was  nothing  whatever  to  detract  from  the  credit  of 
th,a,t  person.  Then  it  was  suggested  by  way  of  explaining  the  superintendence  that 
there  was  another  ship  called  the  Phantom,  and  that  that  ship  was  ailso  for  the  con- 
federate government.  Nobody  said  that  she  was  for  the  confederate  government.  By 
the  evidence  it  appeared  that  she  was  a  merchant  ship.  Whether  or  not  she  was 
intended  somehow  or  other  to  be  used  for  the  purposes  of  the  confederate  government 
is  a  mere  matter  of  speculation  which  I  do  not  think  it  necessary  to  enter  upon. 
Tessier  was  to  command  her.  It  was  distinctly  proved  that  she  was  a  merchant  ship,  and 
that  Tessier  commanded  the  Bahama,  which  was  also  a  merchant  ship,  and  which  carried 
out  the  arms  of  the  Alabama.  I  could,  if  it  were  necessary,  easily  construct  a  theory 
as  to  what  was  to  be  done  with  the  Phantom  as  well  as  the  Bahama ;  but  I  abstain. 

Now,  my  lords,  with  regard  to  the  rest  of  ihe  evidence,  there  were  Yonge  and  Chap- 
man, two  persons  as  to  whom,  if  their  character  was  in  question,  public  or  private,  so 
graphically  described  on  the  late  occasion  here,  and  on  the  late  trial  by  my  friend,  Sir 
Hugh  Cairns,  I  should  be  placed  in  great  difficulty,  because,  undoubtedly,  it  would  be 
very  far  from  my  purpose  to  say  one  word  in.  justificatidn  of  those  acts  which  my 
learned  friend  has  referred  to ;  but  it  was  certainly  a  most  remarkable  thing,  and  still 
more  remarkable  to  be  repeated  before  your  lordships  than  it  would  be  before  a  jury, 
that  my  learned  friend  began  by  admitting  that  it  was  proved  beyond  all  controversy 
that  those  persons  were  the  agents  of  the  Confederate  States,  (the  agency  was  proved 
by  written  documents,  some  of  which  came  from  the  custody  of  our  opponents,)  to 
prove  whose  agency  only  Yonge  and  Chapman  were  called ;  and  then  really  all  the 
exposure  of  their  delinquencies  was  just  as  relevant  as  if  on  a  trial  for  murder  it 
became  necessary  to  prove  the  delivery  of  a  parcel  or  a  letter^  which  was  proved 
beyond  the  possibility  of  a  doubt  and  never  disputed;  but  in  cross-examination  of  the 
witnesses,  who  proved  some  step  in  the  delivery  of  that  parcel  or  letter,  they  were 
asked  the  whole  history  of  their  lives,  and  they  turned  out  to  be  ticket-of-leave  men, 
and  to  have  committed  a  great  many  crimes.  If  they  were  called  to  prove  any  great 
fact  in  controversy,  no  doubt  a  good  deal  of  observation  might  have  been  made  upon 
those  who  relied  upon  such  testimony.  But  the  way  Sir  Hugh  ^airus  turned  this  is 
the  most  remarkable  example  of  his  ingenuity  that  I  ever  recollect.  He  said,  the 
attorney  general  entirely  misunderstood  why  I  said  all  that;  why  I  expatiated  upon 
the  abominable  conduct  of  those  miscreants,  as  he  called  them  to  the  jury.  It  was  not 
to  discredit  anything  they  said,  for  I  admit  all  that  to  be  true ;  but  it  was  to  point  out 
what  they  had  not  said,  because  they  had  not  said  anything  about  the  Alexandra.  He 
says  Mr.  Chapman  goes  to  Liverpool,  and  goes  to  Trenholm  and  Company,  pretends  to 
be  a  sympathizer,  and  worms  himself  into  all  the  secrets  of  the  firm.  There  is  no 
evidence  of  that.    It  is  perfectly  true  that  he  pretended  to  be  a  sympathizer,  and  that, 
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no  doubt,  my  learned  Mend  was  quite  entitled  to  condemn;  but  that  he  got  admitted 
into  any  of  their  secrets,  or  that  he  had  ever  an  opportunity  of  knowing  anything 
about  the  Alexandra,  did  not  appear  from  anything  that  passed  at  the  trial,  and  he 
was  not  cross-examined. 

With  regard  to  Yonge  it  was  still  more  wonderful.  My  learned  friend  said  he  only 
entered  into  the  history  of  Yonge,  that  miscreant,  because  he  did  not  tell  us  anything 
about  the  Alexandra.  But  where  was  he  from  the  time  of  the  commencement  of  the 
building  of  the  Alexandra  to  the  end  ?  Why,  my  lords,  on  board  the  Alabama,  at  sea. 
If  we  had  proved  anything  about  the  Alexandra  by  Yonge  and  Chapman,  I  could  well 
understand  my  friend  would  have  said,  "Do  not  believe  what  those  people  say;"  but 
because  we  did  not  endeavor  to  prove  by  them  any  material  part  of  the  case,  and 
because  we  only  used  these  people  as  necessary  media  for  the  proof  of  matters  admit- 
ted now  to  be  beyond  dispute,  for  that  reason  the  jury  were  to  believe  that  the  issue 
of  this  cause  depended  on  the  characters  of  Mr.  Chapman  and  Mr.  Clarence  Randolph 
Yonge. 

My  lords,  so  much  for  that.  I  put  Yonge  and  Chapman  aside.  Then  we  have  Da 
Costa  and  all  these  different  servants.  Da  Costa  speaks  of  what  was  said  to  him  per- 
sonally on  several  occasions  by  Mr.  Miller,  and  of  what  he  saw  and  heard  Mr.  Welsmau 
and  Captain  Tessier  say  and  do.  The  servants  spoke  of  what  passed  in  the  yard  of 
Fawcett,  Preston  and  Company  and  of  Miller  and  Company.  Mr.  Miller  was  in  court 
at  hand — it  was  admitted  that  he  was  in  court,  but  something  passed  whether  the 
attorney  general  was  right  in  assuming  that  he  was  sitting  opposite  to  him — he  was 
there,  and  he  was  not  put  into  the  box  to  contradict  what  Da  Costa  said,  nor  did  Faw- 
cett, Preston  and  Company,  or  any  of  those  persons  named  on  the  record,  all  of  them 
in  constant  eommutiication  at  times,  neither  Fawcett  nor  any  member  of  that  firm, 
neither  MiUer  nor  any  member  of  his  firm,  neither  Fraser,  Trenholm  and  Company  nor 
any  member  of  that  firm,  not  one  of  them  got  into  the  box  to  say  a  word  as  to  whether 
what  was  said  by  Da  Costa  and  by  the  workmen  was  true  or  untrue.  If  it  was  untrue 
they  knew  it,  and  if  it  was  untrue  any  one  of  those  witnesses  were  able  to  contradict 
it;  but  they  were  not  able  to  do  so. 

Lord  Chibf  Baeon.  That  really  is  very  questionable,  as  to  Mr.  Miller  at  all  events. 

Mr.  Attoenhy  General.  K  Miller  did  not  tell  Da  Costa  what  he  stated,  he  might 
have  got  into  the  box  to  contradict  him. 

Mr.  Baron  Bramwell.  The  more  vile  a  witness  the  easier  to  contradict. 

Mr.  Attorney  General.  It  is  new  to  me  that  where  there  is  positive  and  direct 
evidence  by  a  person  who  is  not,  in  cross-examination,  shown  to  be  unworthy  of  credit, 
whatever  may  be  said  as  to  a  certain  forwardness  of  manner,  and  that  he  appeared  to 
be  zealous  in  his  evidence,  although  I  do  not  believe  that  he  was  so  to  such  an  extent 
as  to  demand  the  observations  which  were  made  upon  it ;  yet,  stUl,  if  the  man  was  in 
court  who  could  have  contradicted  him,  who  knew  whether  it  was  true  or  false,  and 
did  not  choose  to  come  forward,  upon  this  state  of  the  evidence  to  say  that  a  jury 
could  be  justified  in  finding  a  verdict  against  the  evidence,  imputing  peijury  to  all 
these  people,  I  cannot  understand.  Now,  as  to  its  being  proposed  to  call  Miller,  Mil- 
ler was  not  a  claimant  on  the  record  at  all;  but  as  to  the  possibility  of  calling  every 
one  of  the  defendants  themselves,  the  point  is  so  clear  as  matter  of  law  that  I  think 
you  will  see  that  it  is  entirely  beyond  all  dispute. 

Now,  my  lords,  take  the  foreign  enlistment  act,  and  remember  the  dates.  That  act 
was  passed  in  the  year  1819. 

Lord  Chief  Baron.  Was  not  MiUer  named  in  the  information  ? 

Mr.  Attorney  General.  Miller  was  charged,  but  he  was  not  a  claimant.  I  am  not 
going  into  the  technical  difference  between  claimant  and  defendant. 

Lord  Chief  Bakon.  Miller  was  in  the  information. 

Mr.  Attorney  General.  Miller  was  one  of  these  persons  charged  in  the  information 
as  having  done  the  acts  from  which  the  forfeiture  resulted.  He  did  not  come  forward 
as  claiming  the  ownership  of  the  vessel. 

Lord  Chief  Baron.  Because  the  vessel  did  not  belong  to  him.  He  is  in  the  infor- 
mation, and  he  was  a  party  to  the  act. 

Mr.  Attorney  General.  He  was  not  a  party  to  the  record.  The  information  con- 
tains merely  a  narrative  of  the  causes  which  resulted  in  a  forfeiture  of  the  vessel,  and 
if  those  persons,  or  any  of  them,  or  any  persons  unknown — i— 

Lord  Chief  Baron.  He  is  charged  with  the  offense  contained  in  the  information. 

Mr.  Attorney  General.  That  is  quite  true ;  he  is  charged  in  the  information'  as 
having  conimitted  the  offense,  but  he  is  not  brought  here  as  a  criminal.  It  is  not  a 
criminal  information  or  proceeding. 

Lord  Chlep  Baron.  All  I  meant  to  say  was,  it  raises  the  question  whether  a  person 
against  whom  the  information  is  directed  can  be  a  witness. 

Mr.  Attorney  General.  I  do  not  think,  with  great  deference  to  your  lordship,  that 
it  does  raise  that  question,  although  the  question  is  one  which  is  of  easy  solution, 
because  the  law,  against  persons  being  witnesses  or  not  under  the  laws  relating  to  the 
customs  and  inland  revenue,  merely  applies  to  defendants. 
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Lord  Chief  Baron.  Tliere  is  no  distinction  in  the  information  between  those  -who 
come  in  to  claim  the  vessel  and  those  who  do  not. 

Mr.  Attorney  Generai,.  The  information  is  against  the  ship,  and  the  statement  of 
the  names  is  merely  narrative.  Strictly  speaking,  "persons  unknown"  are  as  much 
mentioned  in  the  information  as  those  who  are  named  in  it.  It  is  merely  narrative, 
and  no  person  was  a  party  to  the  information  in  any  sense  or  form,  excepting  the 
claimants  who  claim  the  property. 

But,  my  lords,  I  do  not  want  to  dwell  upon  that,  because,  if  Miller  had  been  a 
claimant,  the  case  would  have  been  just  the  same.  At  the  end  of  the  seventh  section 
of  the  act  of  Parliament  are  the  words  under  which  the  question  arose,  namely,  that 
the  seizure  may  take  place  under  the  forms  of  the  laws  of  customs  and  excise,  or  of  the 
laws  of  trade  and  navigation.  Now,  I  must  remind  your  lordship  that  two  branches  of 
law  are  referred  to.  It  says,  "That  every  such  ship  and  vessel  with  the  tackle,  apparel, 
and  furniture,  together  with  all  the  materials,  arms,  ammunition,  and  stores  which 
may  belong  to  or  be  on  board  of  such  ship  or  vessel,  may  be  prosecuted  and  condemned 
in  the  like  manner  and  in  such  courts  as  ships  or  vessels  may  be  prosecuted  and  con- 
demned for  any  breach  of  the  laws  made  for  the  protection  of  the  revennes  of  customs 
and  excise,  or  of  the  laws  of  trade  and  navigation." 

Lord  Chief  Baron.  This  was  a  proceeding  under  the  customs  and  excise. 

Mr.  Attorney  General.  It  was  not,  indeed.  This  is  not  a  proceeding  under  any  law 
except  the  foreign  enlistment  act.  The  foreign  enlistment  act  says,  "That  any  such 
ship  may  be  proceeded  against,"  that  is  in  rem,  in  like  manner  and  in  such  courts  as 
ships  or  vessels  may  be  prosecuted  and  condemned  for  any  breach  of  the  laws  made 
for  the  protection  of  the  revenues  of  customs  and  excise,  or  of  the  laws  of  trade  and 
navigation. 

Lord  Chief  Baron.  And  the  proceeding  is  according  to  the  mode  of  the  customs? 

Mr.  Attorney  General.  Clearly  so.  f  ask  your  lordship's  attention  to  this.  It 
does  not  say  that  this  is  to  be  deemed  a  proceeding  under  the  laws  of  customs. 

IiORD  Chief  Baron.  We  discussed  that  to  a  certain  extent  the  other  day,  and  all 
that  could  be  said  about  it  is,  that  the  proceeding  is  under  the  excise  laws,  although  the 
offense  is  committed  under  the  foreign  enlistment  act. 

Mr.  Attorney  General.  Strictly  speaking,  if  I  may  take  the  liberty  of  saying  so,  I 
should  almost  doubt,  whether  it  was  right  to  say  that  the  proceeding  is  under  the 
excise  laws,  because,  in  proceeding  under  this  act,  it  only  says,  "in  the  like  manner, 
and  in  such  courts  as  ships  or  vessels  may  be  prosecuted  and  condemned  for  any 
breach  of  the  laws,  made  for  the  protection  of  the  revenues  and  customs  and  excise." 

Lord  Chief  Baron.  It  is  conducted  by  the  same  ofiaoer,  and  proceeds  exactly  in  the 
same  way. 

Mr.  Attorney  General.  That  is  perfectly  accurate. 

Lord  Chief  Baron.  Then  the  question  is  whether,  along  with  that,  there  do  not  go 
all  the  exceptions  and  all  the  provisions  which  belong  to  the  excise  laws. 

Mr.  Attorney  General.  But  let  me  examine  that  question. 

Lord  Chief  Baron.  It  is  not  worth  while  to  do  so.  Any  parties  are  entitled  to  say, 
I  will  not  put  myself  into  the  box  in  a  case  of  this  description ;  I  wiU  not  condescend 
to  give  you  my  opinion. 

Mr.  Attorney  General.  Of  conrse,  every  one  is  entitled  to  say  that. 

Lord  Chief  Baron.  It  is  one  of  the  elements  upon  which  the  jury  will  decide. 

Mr.  Attorney  General.  If  he  does  that,  I  think  every  one  moving  for  a  new  trial, 
upon  the  ground  of  the  verdict  being  against  the  weight  of  evidence,  would  be 
entitled  to  say  that  that  is  one  of  the  elements  to  be  taken  into  consideration. 

Lord  Chief  Baron.  Do  you  mean  to  say  that  therefore  a  new  trial  ought  to  be 
granted  on  that  ground  ?  I,  for  one,  should  hesitate  before  I  should  make  that  a 
ground  for  granting  a  new  trial  in  a  case  of  this  sort. 

Mr.  Attorney  Gbnehal.  I  merely  say  that  a  verdict  being  against  the  weight  of 
evidence  is  a  proposition  prdved  by  showing  what  the  evidence  was,  and  that  it  was  all 
one  side,  although  given  in  the  presence  of  those  who  were  able  to  have  contradicted 
it  on  the  most  material  points  if  they  could  truly  have  done  so.  I  say,  under  this  act, 
the  procedure  is  to  be  after  the  manner  of  the  laws  of  customs  and  excise,  or  under 
the  laws  of  trade  and  navigation.  The  evidence  act  of  the  14th  and  15th  Victoria, 
chapter  99,  says  distinctly  in  the  second  section  that  "  On  the  trial  of  any  issue  joined, 
or  of  any  matter,  or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other 
proceeding  in  any  court  of  justice,  or  before  any  person  having  by  law  or  by  consent 
of  parties  authority  to  hear,  receive,  and  examine  evidence,  the  parties  thereto,  and 
the  persons  in  whose  behalf  any  such  action,  suit,  or  other  proceeding  may  be  brought 
or  defended,  shall,  except  as  herein  after  excepted,  be  competent  and  compellable  to 
give  evidence,  viva  voce,  or  by  deposition,  according  to  the  practice  of  the  courtj  on 
behalf  of  either  or  any  of  the  parties  to  the  said  suit,  action,  or  other  proceeding. 
III.  But  nothing  herein  contained  shall  render  any  person,  who  in  any  criminal  pro- 
ceeding is  charged  with  the  commission  "of  any  indictable  offense,  or  any  offense 
punishable  on  summary  conviction,  competent  or  compellable  to  give  evidence  for  or 
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against  himself  or  herself  or  shall  render  any  person  compellable  to  ansiver  any  ques- 
tion tending  to  criminate  himself  or  herself."  It  is  quite  clear,  therefore,  that  this 
gives  him — until  subsequent  le^slation  takes  it  away — gives  a  defendant  or  a  claimant 
in  a  proceeding  like  the  present  the  right  of  ^ving  evidence  on  his  own  behalf^ 
although  he  could  not  be  compelled  to  criminate  himself.  Did  any  subsequent  pro- 
ceeding take  that  away?    I  subitiit,  clearly  not. 

LOBD  Chief  Baron.  I  think  it  is  hardly  worth  while  to  discuss  a  question  which 
I  think  is  of  an  exceedingly  doubtful  character,  and  of  which  I  do  not  see  the 
termination. 

Mr.  Attoenet  Gbnebal.  I  shall  bow  to  your  lordship's  opinion  if  you  think  it  is 
not  worth  while  to  discuss  it. 

Lord  Chief  Baron.  If  the  question  were  to  arise  before  me  in  the  sittings  after 
term,  I  should  certainly  reserve  the  point  for  the  opinion  of  the  court.  I  should  receive 
the  evidence  as  I  always  do  if  there  is  any  difficulty  about  it. 

Mr.  Attorney  General.  I  should  have  thought  that  it  was  plain  that  the  right  to 
give  evidence  on  his  own  behalf  given  by  that  act  could  not  be  taken  away  by  such 
words  as  we  find  in  the  two  subsequent  acts  of  Parliament,  namely,  that  the  defend- 
ant shall  not  be  a  witness  in  substance  in  any  case  relating  to  the  customs.*  It 
might  be  most  injurious  to  take  away  that  right,  and  surely  that  right  is  not  to  be 
taken  away  from  him  by  an  act  which  speaks  of  proceedings  under  the  laws  relating 
to  customs,  if  this  is  not  an  act  properly  relating  to  customs.  It  is,  however,  enough 
for  me,  if  the  matter  is  assumed  for  the  present  purpose  in  my  favor.  At  the  trial 
nobody  suggested  that  it  would  not  be  competent  for  any  of  these  persons  to  offer 
themselves  as  witnesses  if  they  pleased. 

Lord  Chief  Baron.  So  said  the  attorney  general,  but  you  are  quite  mistaken  if  you 
include  the  judge  in  that  opinion.  I  did  not  say  anything.  I  did  not  think  I  was 
called  upon  to  say  whether  the  attorney  general  was  right  or  wrong. 

Mr.  Attorney  General.  I  do  not  mean  to  imply  that  your  lordship  had  an  opinion, 
which  you  did  not  express  at  the  time  one  way  or  the  other.  What  I  meant  was,  that 
nothing  passed  to  lead  to  the  conclusion,  either  fitom  what  was  said  by  Sir  Hugh  Cairns 
or  by  the  late  attorney  general,  that  it  was  doubted  on  either  side  that  Mr.  Miller 
might  have  been  put  into  the  box,  and  also  the  other  parties.  There  was  no  sugges- 
tion anywhere  of  that  kind. 

Lord  Chief  Bakon.  Excepting  that  not  one  syllable  was  said  about  it  until  the 
case  was  over,  and  it  was  only  when  the  attorney  general  was  replying  that  the  ques- 
tion was  raised.  Sir  Hugh  Cairns  did  not  tender  witnesses,  and  he  might  not  have 
tendered  them,  because  he  might  have  thought  that  they  were  not  evidence.  There 
was  no  opportunity.  The  question  never  arose  at  all.  The  point  was  never  discussed. 
The  opinion  of  no  one  but  the  opinion  of  the  attorney  general  was  ever  made  public 
at  all. 

Mr.  Attorney  General.  The  thing  took  the  only  course  which  it  possibly  could 
have  taken  under  the  circumstances. 

Lord  Chief  Baron.  No.  Sir  Hugh  Cairns  might  have  tendered  the  witness,  and 
the  attorney  general  might  have  objected  to  him. 

Mr.  Attorney  General.  Sir  Hugh  Cairns  did  not  tender  the  witness,  and  did  not 
suggest  that  as  a  reason  for  not  tendering  him.  Sir  Hugh  Cairns  suggested  other  and 
totally  different  reasons,  reasons  which  he  was  perfectly  entitled  to  state,  and  in  which  I 
entirely  concur  from  the  bottom  of  my  heart,  namely,  that  it  was  incumbent  on  the 
Crown  to  make  out  its  case,  and  no  one  could  call  upon  the  defendants  to  put  them- 
selves or  any  one  else  into  the  box  if  the  Crown  had  not  laid  before  the  jury  sufficient 
evidence  of  its  own  case.  Undoubtedly  my  friend  was  right  in  that ;  but  he  did  not 
suggest  that  he  entertained  any  doubt ,  that,  if  he  had  considered  it  expedient  to  put 
them  into  the  box,  they  might  not  have  given  evidence ;  nor  did  he  so  reply,  when  the 
attorney  general  made  the  remark  which  your  lordship  has  alluded  to,  and  when 
something  passed  from  the  bench  to  the  effect,  that  it  was  unnsual  for  the  attorney 
general  to  assume  that  any  particular  person  was  opposite  to  him  in  court.  It  was 
said  you  may  assume  that  the  gentlemen  are  all  here,  and  that  they  might  have  been 
put  into  the  box.  Sir  Hugh  Cairns  deliberately  chose  not  to  tender  them ;  and  I  am 
prepared  to  prove,  to  your  lordship's  satisfaction,  I  hope,  that  no  one  could  have 
successfully  objected  to  their  evidence  if  offered ;  because  the  evidence  act  had  given 
them  the  right. 

Lord  Chief  Baron.  We  cannot  decide  that  now,  and  I  think  it  hardly  worth  while 
to  discuss  it. 

Mr.  Attorney  General.  I  will  not  proceed  farther  with  it ;  but  I  think,  under  the 
circumstances,  I  am  entitled  to  have  it  assumed  in  my  favor  that  those  persons  who 
might  have  been  tendered  as  witnesses,  and  as  to  whom  it  appears  to  us  that  they 
would  have  been  competent  witnesses — persons  who  might  have  contradicted  the 
evidence  given  in  my  favor  if  it  were  not  true — they  did  not  offer  to  come  forward  into 
the  box  to  give  evidence  for  that  purpose. 

*  18  and  19  Vict.,  o.  16,  s.  36,  and  20  and  31  Vict.,  o.  62,  s.  14,  and  vide  note,  p.  238,  ante. 
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My  lords,  I  shall  conclude  by  very  sliortly  referring  to  the  point  as  to  there  being  no 
rnle  for  a  new  trial  in  such  a  case  as  this.  It  is  settled  by  the  case  of  Attorney  General 
vs.  Rogers,  reported  in  the  11th  Meeson  and  Welsby,  and  by  auotlier  case  reported  in 
the  Ist  Oronipton,  Meeson  and  Roscoe,  that  when  a  jury  in  a  penal  action  had  found  a 
verdict  for  the  defendants,  through  a  misapprehension  of  the  law,  if  the  court  thought 
tliat  there  was  any  reason  to  believe  that,  whether  by  a  mistake  of  the  learned  judge's 
direction,  or  through  any  other  cause,  they  had  been  so  misled,  there  would  be  a  new 
trial.  My  lords,  those  are  cases  applicable  to  penal  actions  properly  so  called ;  .and  that 
rule,  as  far  as  I  am  aware,  never  yet  has  been  extended 'to  an  information  in  rem  of  this 
description.  The  state  of  authority  as  to  informations  in  rem,  where  you  have  not  defend- 
ants to  deal  with  but  claimants  coming  in  to  claim  property  in  possession  of  the  Crown, 
seems  to  be  this.  In  the  books  of  practice,  (though  they  are  not  conclusive  authorities, 
they  show  what  the  law  has  been  understood  to  be,)  in  Manning's  Exchequer  Practice, 
at  page  180,  your  lordships  will  find  the  law  stated  thus:  "A  new  trial  will  be  granted 
where  the  justice  of  the  case  requires  it,  although  the  verdict  be  for  the  defendant." 
That  is  stated  as  applicable  to  informations  in  rem.  I  find  in  a  note  to  Bateman's  Excise 
Law — I  will  merely  mention  the  passages  without  reading  them — at  page  66,  the  same 
thing  is  stated;  while,  on  the  other  hand,  the  practice  applicable  to  defendants  in 
penal  actions  is  accurately  stated  at  page  161  in  the  same  book.  That  case  in  Bimbury, 
to  which  my  friend  Mr.  Mellish  referred,  is  a  case  of  an  information  in  tern.  It  is  recon- 
cilable with  the  other  authorities,  because  it  relates  to  a  different  subject-matter,  as 
to  which  the  other  authorities  are  totally  silent.  "Whether  a  now  trial  can  bo  granted 
on  an  information  of  seizure,  when  a  verdict  is  for  the  defendant."  The  twelfth  section 
of  the  statute  on  which  that  case  arose  is  a  section  which  says,  the  goods  are  to  be 
seized  by  the  officers  of  the  customs,  and  obviously  to  be  dealt  with  in  that  way. 

Now,  my  lords,  I  have  concluded  all  the  observations  which  I  have  to  offer  your 
lordships  upon  this  case.  I  cannot  but  think  that  your  lordships  will  deal  in  a  way 
that  wUl  be  satisfactory  to  the  Crown  and  the  public  with  this  case.  We  are  not  here 
in  an  atmosphere  where  any  argument  of  prejudice,  either  one  way  or  the  other,  can 
prevail.  The  matter  has  been  fully  considered,  and  I  have  not  the  slightest  doubt  that 
your  lordships'  judgment  in  this  case,  in  the  way  in  which  you  will  deal  with  it,  will  be 
entitled  to,  and  will  receive  from  those  who  may  have  to  comment  upon  it  hereafter, 
the  same  respect  which  has  been  justly  paid  to  the  long  series  (for  it  is  a  long  one)  of 
the  decisions  of  the  American  courts  on  a  similar  act  of  theirs.  I  must  say  decisions 
most  honorable  to  the  country,  and  to  the  tribunals,  from  which  they  have  iJroceeded ; 
because  that  act  was  passed,  as  your  lordships  are  aware,  under  circumstances  of  pecu- 
liar difficult}',  when  the  initation  and  the  animosity  resulting  from  the  war  of  inde- 
pendence had  not  passed  away,  when  the  recent  obligations  of  the  United  States  to 
France  were  fresh  in  their  memory,  when  the  sympamies  of  the  whole  country  ran 
breast  high  with  the  revolutionary  party  in  France  and  against  the  powers  of  Europe 
who  were  then  at  war  with  the  French  republic.  Under  those  circumstances  it  was 
that  Washington  caused  to  be  introduced  that  act ;  and  in  every  single  trial  that  has 
ever  taken  place  under  it  the  judges  of  the  United  States  have  manifested  a  lofty  and 
most  upright  determination  to  give  full  and  fair  effect  to  it,  not  straining  it  either  in 
the  direction  of  popular  bias  or  prejudice,  or  of  mercantile  interest;  and  on  the  other 
hand,  not  straining  it  in  fiavor  of  the  commonwealth  against  the  subject.  We  do  not 
wish  our  own  act  to  bo  strained  in  favor  of  the  Crown  against. the  subject;  but  we  do 
desire  that  it  shall  be  established  by  your  lordships'  judgment  that  those  great  and  most 
important  objects,  to  promote  which  that  act  was  passed,  will  be  found  to  have  been  effec- 
tually accomplished  by  that  act,  and  that  the  great  and  most  serious  mischief  which  the 
act  points  out  as  the  mischief  which  it  was  intended  to  remedy,  may  be  effectually  repres- 
sed by  the  construction  which,  from  your  lordships,  that  act  shall  righteously  receive ; 
ajid  that  the  whole  matter  may  not  turn  out  to  have  been  entirely  misunderstood  by  the 
legislature  which  was  engaged  upon  it,  and  a  ftitile  instrument,  incapable  of  being 
successfully  applied,  placed  in  the  hands  of  the  Crown. 

Adjourned  until  to-morrow  at  10  o'clock. 

Fifth  Day.— Saturday,  November  21,  1863. 

Mr.  SouciTOR  General.  My  lords,  after  the  fuU  and  complete,  and  I  might  almost 
say  exhaustive  argument  of  tibe  learned  attorney  general,  I  feel  my  duty  to  be  a  light 
one,  and  I  shall  be  enabled  to  shorten  the  observations  which  otherwise  it  might  have 
been  my  duty  to  address  to  your  lordships.  At  the  same  time,  this,  the  first  occasion 
on  which  the  courts  of  this  country  have  had  to  consider  the  foreign  enlistment  act, 
appears  to  me  to  be  one  of  so  great  importance  that  I  am  induced  to  ask  your  lordships 
for  your  indulgence  for  a  short  time  while  I  address  to  you  some  observations  which 
appear  to  me  to  bear  upon  the  matter. 

My  lords,  I  think  it  may  be  convenient  for  me  to  follow  the  order  in  which  my  learned 
friend  Sir  Hn^h  Cairns  and  the  attorney  general  have  addressed  .themselves  to  this 
qaestion,  and  I  will  accordingly,  in  the  first  place,  say  a  few  words  upon  the  principles 


366  CLAIMS   AGAINST   GREAT   BRITAIN. 

of  international  law  which. appear  to  me  to  he  applicable  to  it  independently  of  any 
statute.  I  will  next  consider  the  construction  of  the  foreign  enlistment  act,  aid  then 
I  will  apply  myself  to  the  questions  of  misdirection  and  the  verdict  being  against  the 
evidence. 

My  lords,  the  scope  and  tendency  of  the  argument  of  my  learned  friend  Sir  Hugh 
Cairns  appeared  to  be  this :  He,  in  the  first  place,  sought  to  narrow  as  far  as  he  comd 
the  application  of  the  principles  of  international  law  which  relate  to  this  question. 
Having  so  far  narrowed  that  application,  he  sought  to  cut  down  the  American  foreign 
enlistment  act,  in  order  to  square  it  to  those  narrowed  proportions ;  and  then,  thirdly, 
he  endeavored  to  show  that  the  English  act  had  no  wider  operation  than  the  American  act. 
I  shall  contend,  in  the  first  place,  that  the  principles  of  international  Jaw  applicable  to 
this  question  have  not  been  quite  accurately  stated  by  my  learneil  friend,  but  that  they 
have  a  wider  scope  than  he  admitted;  next,  that  the  American  act  wont  beyond  any 
international  law  applicable  to  the  subject;  and,  thirdly,  that  our  act  went  beyond 
the  American  act. 

My  lords,  my  learned  friend,  Sir  Hugh  Cairns,  began  by  stating  two  propositions  of 
international  law  which  appeared  to  him  to  bear  upon  this  question,  iiud  to  be  the  only 
principles  which  did  bear  upon  it.  The  first  he  stated  in  this  way :  he  said  the  subjects 
of  neutrals  are  at  liberty  to  supply  any  articles  contraband  of  war  to  a  belligerent. 
Secondly,  he  said  the  territory  of  a  neutral  power  is  inviolate  from  any  iiroximate  or 
immediate  act  of  war.  I  am  stating  those  propositions,  I  think,  in  his  own  words. 
Now,  my  lords,  with  respect  to  the  first  of  those  propositions,  my  learned  friend  began 
by  conceding  that  for  a  neutral  government  to  supply  to  a  belUgerent  contrabana  of 
war  was  a  violation  of  neutrality,  an  unneutral,  in  other  words,  a  hostile  act,  but  he 
said  the  subjects  of  a  neutral  are  at  liberty  to  do  so.  If  my  learned  friend  meant  no 
more  than  tibis,  that  the  subjects  of  a  neutral  are  allowed  to  supply  contraband  of  war 
to  a  belligerent  without  involving  their  government  in  hostilities,  or  without  compro- 
mising the  neutrality  of  their  government,  and  further  that  the  neutral  government  is 
not  bound  by  any  duty,  whether  of  perfect  or  imperfect  obligation  to  the  co-beUigerent, 
to  prevent  this  traffic,  or  punish  those  who  carry  it  on,  I  agree  with  him.  But  my  learned 
friend  went  beyond  that ;  he  proceeded  to  contend  that  the  supply  of  those  articles  of 
contraband  by  the  neutral  subject  was  in  no  respect,  to  use  his  expression,  contra  honoa 
mores,  that  it  was  not  in  any  respect  a  delictum,  that  it  was  not  opposed  to  any  principle 
of  international  law,  but  that  it  was  entirely  lawful  and  right.  Upon  this  question  I 
take  the  liberty  of,  to  some  extent  at  all  events,  differing  from  my  learned  friend.  And 
I  will  call  the  attention  of  your  lordships  to  the  manner  in  which  Mr.  Duer,  a  writer 
who  was  referred  to  in  the  course  of  the  attorney  general's  argument,  treats  this  ques- 
tion, because  his  argument  upon  this  subject  appears  to  me  to  be  very  clear  and  cogent. 

Lord  Chief  Babon.  What  volume  and  page  ? 

Mr.  Solicitor  Geiseral.  The  first  volume,  my  lord,  page  750.  He  says :  "  It  has 
been  alleged  that  the  conduct  of  the  neutral,  who  engages  in  a  trade  that  by  the  law  of 
nations  subjects  his  property  to  capture  and  confiscation,  is  not  illegal ;  that  he  has  a 
perfect  and  lawful  right  to  engage  in  the  trade,  and  the  belligerent  a  right  equally 
perfect  and  lawful  to  seize  and  confiscate  the  property  so  employed.  But  the  grounds 
on  which  this  allegation  is  made  are  not  easy  to  be  discerned.  It  is,  indeed,  supported 
to  some  extent  by  the  vague  language  of  Vattel ;  but  the  observations  of  this  not  very 
accurate  or  profound  writer  will  be  found,  when  examined,  to  be  inconsistent  and  self- 
contradictory.  While  he  affirms  that  a  neutral  merchant  may  lawfully  prosecute  a 
trade  with  the  belligerent  country  in  articles  contraband  of  war,  he  admits  that  a 
nation  at  warj  from  a  regard  to  its  own  welfare  and  safety,  has  an  absolute  right  to 
seize  and  coniiscate  all  supplies  of  this  nature  destined  to  the  use  of  its  enemies ;  and 
yet  he  overlooks  the  inevitable  consequence,  that  if  these  proceedings  of  the  belligerent 
are  necessary  measures  of  self-defense,  the  couduct  of  the  neutral  in  furnishing  the  war 
supplies  is,  in  its  nature,  an  act  of  positive  though  indirect  hostility :  that  it  is,  there- 
fore, a  plain  violation  of  neutral  duty,  and  that  it  is  the  illegality  of  the  trade,  as 
involving  this  oftense,  that  can  alone  justify  the  penalty  by  which  it  is  sought  to  be 
restrained.  Were  the  trade  lawful,  although  the  belligerent  might  be  allowed,  from  a- 
regard  to  his  own  safety,  to  intercept  warlike  supplies  destined  to  the  use  of  his  enemy, 
he  would  be  boni'id  to  pay  their  value  and  satisfy  their  freight,  for  thus  the  injury  to 
himself  would  be  prevented,  and  the  rights  of  the  neutral  be  preserved.  In  confiscating 
the  goods  and  the  freight,  and  in  some  cases  the  ship,  the  belligerent  treats  the  neutral 
owners  as  enemies;  and,  unless  on  principle  he  has  the  right  to  consider  them  as  such, 
their  own  government  would  be  bound  to  listen  to  their  complaints,  and  redress  their 
wrongs."  This  appears  to  me  to  be  cogent,  I  confess.  "  Unless  they  are  rightfully 
treated  as  enemies,  the  condemnation  of  their  property,  instead  of  being  lawful,  would 
be  an  act  of  violence  and  a  cause  of  war.  I  am  not  aware  that  the  observations  of 
Vattel  are  sustained  by  any  other  writer  on  public  law ;  and  a  single  remark  of  Sir 
William  Scott,  that  has  already  been  given,  contains  in  itself  a  fuU  reply.  It  is  found 
in  his  observation  that  there  are  no  conflicting  rights  between  nations  at  peace;  and 
this  observation,  £llthough  applied  by  him  to  the  single  case  of  a  resistance  to  search, 
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may  be  applied,  with  equal  truth,  to  every  case  of  a  violation  of  neutral  duty."  That 
contains  the  statement  of  his  argument. 

Mr.  Bauon  Bramwbll.  I  confess  it  seems  to  me  that  that  is  a  very  elaborate  dealing 
with  words,  because  the  proposition  may  be  laid  down  that  it  is  unlawful  in  the  sense 
that  the  party  who  commits  the  aot  is  subject  to  the  punishment  of  capture  and  confis- 
cation ;  it  is  not  unlawful  beyond  that.  Ton  do  not  treat  him  as  a  pirate ;  you  do  not 
treat  him  as  a  prisoner  of  war.  It  is  perfectly  lawful  for  a  mau  to  enlist  in  the  service 
of  a  foreign  country,  and  it  is  perfectly  lawful  to  shoot  him.  Those  are  not  conflicting 
rights.  What  is  meant  is  that  there  is  no  other  illegality  in  the  enlistment  than  this, 
that  it  subjects  the  man  to  be  shot.  It  seems  to  me,  with  great  submission,  that  those 
good  folks,  if  they  thought  of  the  use  of  the  words  they  were  dealing  with,  never  could 
make  the  mistake  they  do. 

Mr.  Solicitor  Generai,.  There  is  this  distinction  between  the  way  in  which  you 
deal  with  a  man  violating  a  blockade  or  a  man  carrying  contraband,  and  a  man 
who  is  doing  what  is  perfectly  right.  For  example,  take  the  case  of  a  neutral 
shipowner  carrying  enemy's  goods,  not  contraband;  if  you  take  a  neutral  ship 
carrying  enemy's  goods  not  contraband,  you  take  the  goods  out  and  you  pay  the  owner 
the  freight.  You  have  a  right  to  take  out  the  goods  because  it  is  necessary  for  your 
own  purposes  as  a  belligerent. 

Lord  Chief  Baron.  That  is  to  damage  the  enemy. 

Mr.  Solicitor  General.  Yes;  but  inasmuch  as  the  neutral  owner  has  not  done 
wrong,  you  do  not  injure  him  in  any  way,  you  pay  him  the  freight.  If  he,  the  neutral 
owner,  commits  a  wrong  against  the  law  of  nations,  you  seize  and  confiscate  his  goods. 

Lord  Chief  Baron.  You  never  punish  him,  you  neither  imprison  him,  nor  shoot 
him,  nor  try  him  by  a  court.martial,  or  in  any  other  court. 

Mr.  Solicitor  General.  That  is  so. 

Lord  Chief  Baron.  It  used  to  be  the  same  with  respect  to  offenses  against  the 
revenue  laws  of  this  country.  Originally  the  revenue  laws  of  this  country  never  pun- 
ished except  by  fine  and  forfeiture. 

Mr.  Solicitor  General.  That  is  so.  Upon  this  question  your  lordship  accurately 
stated  the  law  yesterday,  if  I  may  be  permitted  to  say  so.  The  law  of  this  country 
so  far  recognizes  the  law  of  nations,  that  it  will  not  enforce  a  contract  which  is 
based  upon  an  intended  violation  of  international  law ;  but  the  law  of  this  country 
does  not  recognize  the  law  of  nations  so  far  as  this,  that  what  is  an  offense  against 
the  law  of  nations  is  au  offense  against  jour  criminal  law,  and  I  venture  to  think 
that  is  a  sound  distinction.  I  will  not  follow  that  subject  to  any  greater  length, 
because  it  is  not  necessary  to  my  argument.  It  was  touched  upon  yesterday,  and 
the  matter  appears  to  me  to  be  not  unworthy  of  consideration.  I  will  pass  from 
it  in  a  very  few  moments ;  but  I  will  observe  that  this  supposed  right,  according  to 
international  law,  of  the  subject  of  a  neutral  state  to  export  contraband  to  the  enemy, 
is  the  same  as  his  right  to  break  a  blockade ;  there  is  no  way  of  punishing  him  unless 
you  catch  him  in  the  act ;'  it  is  not  a  violation  of  our  criminal  law  at  all  events ;  but 
still  the  courts  have  said,  and  those  cases  are  referred  to  by  Mr.  Duerj  that  if  it  appears 
that  a  captain  of  a  ship,  knowing  of  a  blockade,  intends  to  violate  it,  the  contract  of 
insurance  will  not  be  enforced,  because  the  act  of  the  master  of  the  ship  is  a  breach  of 
international  law.  That  I  apprehend  to  be  the  principle  of  our  law,  and  that  was  the 
principle  upon  which  the  cases  referred  to  by  the  learned  attorney  general  yesterday 
were  decided ;  and  I  take  that  as  the  doctrine  that  may  be  considered  to  be  now  settled 
in  Westminster  Hall.  That  was  the  principle  on  which  the  case  of  De  Wutz  rs.  Hen- 
dricks was  decided,  where  a  contract  founded  upon  the  raising  of  a  loaii  for  subjects  in 
arms  against  a  government  in  amity  with  our  own  was  held  not  to  be  capable  of  being 
enforced  in  this  country.  It  was  not  a  criminal  offense,  but  an  offense  against  the  law 
of  nations,  and  therefore  the  courts  of  this  country  would  not  lend  themselves  to  the 
enforcement  of  it.  I  may  observe  that  the  language  of  Lord  Stowell,  in  several  cases,  is 
entirely  opposed  to  the  View  that  a  neutral  sending  contraband  or  trying  to  break  a 
blockade  is  really  committing  no  offense  against  international  law.  In  the  case  of  the 
Imima,  reported  in  the  third  volump  of  Robinson,  page  168,  Lord  Stowell  says:  "The 
rule  respecting  contraband  is  always  understood  to  be  that  the  articles  must  be  taken 
in  delicto."  That  is  the  term  he  uses.  And  then  again,  in  5th  Robinson,  in  the  case  of 
the  Richmond,  at  page  331,  he  speaks  of  a  contraband  dealing  in  ships.  He  says :  "Here 
was  an  avowed  intention  of  going  to  sell  a  ship  to  a  belligerent,  which  in  time  of  war 
is  at  least  a  very  suspicious  act,  and  to  do  a  great  deal  more,  to  sell  a  ship  which  the 
neutral  owner  kiiew  to  be  pecuUarly  adapted  for  purposes  of  war,  and  with  a  declared 
expectation  that  it  would  be  hostilely  employed  against  this  country.  It  cannot  surely, 
under  any  point  of  view,  but  be  considered  as  a  very  hostile  act,  to  be  carrying  a  supply 
of  a  most'po  werful  instrument  of  mischief,  of  contraband  ready  made  up,  to  the  enemy  for 
hostile  use,  and  intended  for  that  use  by  the  seller,  and  with  an  avowed  knowledge 
that  it  would  be  so  applied." 

LoKD  Chief  Bakon.  Provisions  are  considered  now  as  contraband. 

Mr.  Solicitor  General.  In  some  cases  they  are ;  it  depends  upon  the  intention  and 
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the  destination  ;  and  coals,  under  some  circumstances,  would  be  contraband,  and  under 
others  not.  The  question  of  contraband  or  no  contraband  is  exceedingly  difficult,  when 
you  come  to  apply  it  to  the  facts ;  but  I  apprehend  that  the  intention  and  object  is 

fenerally  the  test  with  respect  to  articles  anaipitis  uaus,  so  far  as  contraband  is  concerned, 
may  have  a  word  to  say  afterward  with  reference  to  that. 

Lord  Chief  Baeon.  Many  of  those  laws  were  made  by  the  strong,  by  those  who 
could  enforce  them,  and  therefore  the  weak  were  obliged  to  acquiesce. 

Mr.  Solicitor  General.  No  doubt. 

Lord  Chibp  Baron.  And  they  come  into  the  "omnibus,"  as  the  attorney  general 
says;  they  get  into  the  "omnibus"  because  they  are  obliged  to  do  so. 

Mr.  Solicitor  General.  And  the  omnes  are  all  those  who  are  strong  enough  to 
enforce  what  they  call  their  rights. 

Lord  Chief  Bahon.  Against  those  who  are  compelled  by  force  to  acquiesce. 

Mr.  Solicitor  Geeeral.  Yes,' I  believe  that  is  so,  my  lord.  I  pass  from  this  subject 
with  the  remark  that  it  appears  to  me  not  an  accurate  expression  to  say  that  a  neutral 
merchant  supplying  contraband,  whether  consisting  of  ships  or  arras  and  ammunition, 
is  not  violating  any  principle  of  international  law.  I  appi'ehend  that  he  does  commit 
an  offense  against  international  law,  but  he  does  not  commit  an  offense  against  the 
criminal  law  of  this  country,  and  I  conceive  that  this  country  is  not  bound,  under  any 
obligation  to  other  countries,  to  punish  him.  In  that  sense  only  I  accept  my  learned 
friend's  proposition,  and  I  mean  to  press  this  argument  no  further  than  tiiis,  that  this  ' 
contraband  trade  in  arms  and  ammunition  and  in  ships  of  war,  which  Lord  StoweU 
characterizes  as  a  peculiarly  malignant  description  of  trade,  is  not  that  description  of  trade 
which  it  appears  to  me  ought  to  meet  with  any  peculiar  tenderness  on  the  part  of  the 
legislature  or  courts  of  justice.  I  do  not  mean  that  you  must  stretch  the  criminal  law 
for  the  purpose  of  including  any  person  not  within  its  words  ;  on  the  other  hand,  you 
are  not  to  narrow  and  fritter  away  the  foreign  enlistment  act  in  order  to  favor  a  con- 
traband and  illicit  trade  opposed  to  the  law  of  nations ;  and  with  respect  to  this  foreign 
enlistment  act,  if  it  is  contended  on  the  other  side  that  it  interferes  with  one  description 
of  trade  not  peculiarly  entitled  to  be  favored,  on  the  other  hand  it  may  be  said  to  be 
in  the  interest  of  peace,  and  therefore  iu  the  interest  of  the  whole  community. 

Now,  my  lords,  a  few  words  as  to  the  second  principle  of  international  law  which 
my  learned  friend  stated  in  this  manner :  The  territory  of  a  neutral  power  is  to  be  kept 
inviolate  from  proximate  or  immediate  acts  of  war.  It  appears  to  me  that  that  propo- 
sition is  too  narrow ;  it  should  he,  that  neutral  territory  should  not  be  the  basis  of 
hostile  operations.  I  should  prefer  stating  the  proposition  in  that  way,  and  when  my 
learned  friend.  Sir  Hugh  Cairns,  went  so  far  as  to  contend  that  a  foreigti  belligerent 
would  have  a  right  to  establish  here  a  manufactory  of  arms 

Lord  Chief  Baron.  You  need  hardly  labor  that. 

Mr.  Solicitor  General.  I  think  my  learned  friend  went  a  little  too  far  in  that. 

Lord  Chief  Baron.  I  think  the  case  which  Sir  Hugh  Cairus  would  have  put  would 
have  been  setting  up  a  manufacture  either  by  some  subjects  of  the  foreign  power 
domiciled  here,  or  by  British  subjects  willing  to  assist  them  by  commencing  the  manu- 
facture. 

Mr.  Solicitor  General.  I  think  my  learned  friend  limited  his  proposition  to  the 
foreign  belligerents  employing  their  own  subjects. 

Lord  Chief  Baron.  He  would  hardly  entertain  the  notion  that  they  could  set  up 
in  this  country  a  manufactory  as  a  manufactory  of  the  Confederate  States. 

Mr.  Solicitor  General.  I  am  certain  that  my  learned  friend,  Sir  Hugh  Cairns,  if  he 
were  an  adviser  of  the  Crown,  would  not  advise  the  Crown  to  submit  to  such  a  use  of 
its  territory ;  and  when  my  learned  Mend  endeavored  to  limit  it  to  a  manufacture  iu 
which  foreigners  were  engaged,  that  would  make  no  difference  at  all ;  it  would  be  the 
use  of  the  neutral  territory  as  a  basis  of  hostile  operations,  and  though  no  immediate 
act  of  war  would  be  committed,  it  would  be  such  a  use  of  the  neutral  territory  as  no 
neutral  state  with  any  respect  for  itself  would  permit,  and  which  the  opposite' bellig- 
erent, if  strong  enough,  would  be  sure  to  complain  of. 

Now,  my  lords,  it  appears  to  me  that  under  this  head  of  the  inviolability  of  neutral 
territory  comes  the  question  of  the  equipping,  the  arming  and  manning  of  vessels  of 
war  by  a  foreign  state  in  a  neutral  territory.  I  apprehend  that  that  is  contrary  to 
the  principles  of  international  law.  This  is  quite  clear,  that  it  gives  the  neutral  a  right 
to  complain  of  the  foreign  government  on  account  of  any  such  use  of  its  territory ;  and  I 
should  be  disposed  to  say  that  any  use  of  its  territory  for  the  equipping  of  vessels  with 
the  intention  of  using  them  for  hostile  operations,  though  not  accompanied  with  the 
commissioning  or  arming  or  manning,  would  still  be  a  use  of  the  neutral  territory 
of  which  the  neutral  would  have  a  right  by  the  law  of  nations  to  complain. 

It  is  another  question,  which  1  am  not  called  upon  here  to  discuss,  whether  there  is 
a  right  on  the  part  of  the  other  belligerent  to  require  the  neutral  to  assert  his  neutrality 
correlative  to  the  right  of  the  neutral  to  insist  upon  his  neutrality.  That  may  be  a  very 
doubtful  question.  I  am  not  aware  that  there  is  any  such  correlative  right ;  the  neutral 
is  the  judge  as  to  how  far  he  will  protect  his  own  sovereignty  and  the  inviolability  of 
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his  own  territory,  and  according  to  American  authorities,  if  he  chooses  to  permit  this 
use  of  his  territory  by  both  belligerents,  neither  has  a  right  to  complain.  That  is  the 
American  doctrine.  I  will  not  proceed  to  discuss  how  far  that  doctrine  may  be  treated 
as  established  international  law,  but  I  think  I  may  venture  to  suggest  a  doubt  whether 
it  would  be  entirely  satisfactory  to  us.  For  example,  supposing  we  were  at  war  with  the 
United  States,  and  they  were  fitting  out  vessels  at  Brest  and  other  French  harbors,  if 
the  French  government  were  to  say,  in  answer  to  our  exhortations,  "  You  may  do  the 
same,"  I  very  much  question  whether  we  shoul*  accept  that  as  a  satisfactory  answer. 
But  it  is  not  necessary  for  me  to  discuss  that  question. 

It  appears  to  me,  that,  on  the  principle  of  international  law,  that  mode  of  proceeding 
that  was  suggested  by  Mr.  Baron  Bramwell,  and  which  certainly  seemed  to  give  some 
embarrassment  to  my  learned  friends  on  the  other  side,  namely,  the  equipping  of  a 
vessel,  all  but  her  armament,  on  shore,  and  putting  in  the  armament,  say,  three  and  a 
half  miles  out  at  sea,  the  armament  being  shipped  with  the  same  design  as  the  equip- 
ment, and  at  the  same  place,  would  be  a  violation  of  the  neutral  territory,  and  clearly 
an  offense  against  international  law ;  and  if  that  were  not  plain  upon  principle,  and 
according  to  common  sense,  I  think  it  would  be  rendered  plain  by  applying  the  doc- 
trines laid  down  by  Lord  StoweU  in  the  case  of  the  Twee  Gebroeders,  which  has  been 
i'eferred  to.  And  I  may  observe,  when  my  learned  friends  speak  of  thi^or  that  proceed- 
ing being  not  opposed  to  the  letter  of  international  law,  it  is  very  difScult  to  say  what 
they  mean.  It  is  very  difficult  to  distinguish  the  letter  from  the  spirit  of  intern3,tional 
law.  There  are  not  in  international  law  those  technical  quibbles  and  subtleties  which 
we  are  accustomed  to  in  our  law,  but  which  we  endeavor  so  far  as  possible  to  get  rid 
of.  I  do  not  hesitate  to  say  that  if  we  should  have  a  right  to  complain  of  a  privateer 
being  fitted  out  and  armed  at  Brest,  we  should  not  consider  that  we  had  a  less  right  to 
complain  because  her  armament  was  put  into  her  two  or  three  miles  out  at  sea.  The 
case  of  the  Twee  Gebroeders  is  reported  in  3d  Robinson,  page  162.  I  think  tlje  facts 
are  in  your  lordships'  recollection.  The  case  was  this :  A  capture  was  made  by  a  vessel 
of  war  lying  within  the  three  miles  of  the  neutral  territory,  but  she  sent  her  bo^ts  out 
of  the  neutral  territory,  and  it  was  the  boats  that  actually  effected  the  capture.  It 
was  there  argued  that  the  capture  was  out  of  the  neutral  waters.  So  it  was,  in  one 
sense,  because  the  prize  was  taken  out  of  the  neutral  waters ;  but  Lord  StoweU  would 
not  hear  of  such  an  evasion. 

Lord  Chief  Baeon.  The  ship  acted  like  a  polypus,  sending  out  its  long  arm  and 
seizing  its  prey. 

Mr.  Solicitor  Gejtekal.  Yes,  my  lord;  and  Lord  Stowell  took  occaflion  in  that  case 
to  express  himself  generally  upon  the  question  of  direct  and  immediate  acts  of  hostility 
in  a  manner  which  appears  to  me  to  be  useful  to  quote,  He  first  says :  "  This  may  be 
argued  to  be  an  immediate  act  of  hostility,  and  very  much  the  same  thing  as  the  firing 
of  a  shot."  But  he  goes  on  to  say :  "If  it  were  necessary,  therefore,  to  prove  that  a  direct 
and  immediate  act  of  hostility  had  been  committed,  I  should  be  disposed  to  hold  that 
it  was  sufficiently  made  out  by  the  facts  of  this  case."  Then  he  says:  "But,  direct 
hostility  appears  not  to  be  necessary."  And  it  is  upon  this  ground  I  object  to  my 
learned  Mend's  limitation  of  the  rule  of  international  law.  ','  Direct  hostility  appears 
not  to  be  necessary,  for  whatever  has  an  immediate  connection  with  it  is  forbidden ; 
you  cannot,  without  leave,  carry  prisoners  or  booty  into  a  neutral  territory,  there  to  be 
detained,  because  such  an  act  is  an  immediate  continuation  of  hostility.  In  the  same 
manner  an  act  of  hostility  is  not  to  take  its  commencement  on  neutral  ground.  It  is 
not  sufficient  to  say  it  is  not  completed  there."  I  cannot  help  thinking  that  those  words 
bear  very  much  upon  the  present  question.  "  You  are  not  to  take  any  measure  there 
that  shaU  lead  to  immediate  violence ;  you  are  not  to  avail  yourself  of  a  station  on 
neutral  territory,  making,  as  it  were,  a  vantage  ground  of  the  neutral  country,  a  country 
which  is  to  carry  itself  with  perfect  equality  between  both  belligerents,  giving  neither 
the  one  nor  the  other  any  advantage."  Then  he  goes  on  to  say :  "  Many  instances  have 
occurred  in  which  such  an  irregular  use  of  a  neutral  country  has  been  warmly  resented, 
and  some  during  the  present  war.  The  practice,  which  has  been  tolerated  in  the 
northern  states  of  Europe,  of  permitting  French  privateers  to  make  stations  of  their 
ports,  and  to  saUy  out  to  capture  British  vessels  in  that  neighborhood,  is  of  that  num- 
ber." Here  he  assumes  the  case  of  a  vessel  capturing  out  of  neutral  waters,  itself  being 
in  neutral  waters  at  the  time  of  the  capture,  but  sallying  from  the  neutral  waters. 
Then  he  says:  "  Yet  even  this  practice,  unfriendly  and  noxious  as  it  is,  is  less  than  that 
complained  of  in  the  present  instance,"  and  so  on. 

Mr.  Baron  Bramwell.  As  a  matter  of  feet,  what  is  the  meaning  of  that  expression, 
to  make  stations  of  their  ports ;  merely  that  they  made  them  a  refuge,  or  that  they 
fitted  out  in  them  ?  .  .      « it, 

Mr.  Solicitor  General.  I  apprehend  that  the  distinction  would  be  jnst  this :  It  they 
went  merely  for  the  purpose  of  ordinary  repairs  or  provisions,  or  were  driven  into  the 
place  by  stress  of  weather,  that  would  be  lawful;  but  if  they,  in  fact,  used  the  neutral 
port  for  the  purpose  of  lying  in  wait  and  issuing  out  of  that  port  in  order  to  prey  upon 
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the  commerce  of  the  enemy,  that  -would  be  an  improper  use  of  the  neutral  port,  as  I 
understand  Lord  Stowell,  although  the  capture  were  not  made  within  the  three  miles. 

Mr.  Baron  Beamwell.  Although  they  had  no  warlike  stores  in  the  neutral  port  ? 

Mr.  Solicitor  General.  Although  they  had  no  warlike  stores  in  the  neutral  port ; 
but  they  must  not  make  a  station  of  a  neutral  port.  I  apprehend  that  that  would  apply 
almost  directly  to  the  question  put  by  Mr.  Baron  Bramwell,  that  if  you  equip  a  vessel 
three  miles  out  from  Liverpool,  the  vessel  would  be  virtually  equipped  at  Liverpool. 

Mr.  Baron  Bramwell.  Lord  Stow*ll  says  that  the  practice  had  been  much  com- 
plained of. 

Mr.  Solicitor  General.  Yes,  my  lord,  and  your  lordships  will  see  that  he  quite 
agrees  that  it  is  a  subject  of  complaint.  He  says,  "Many  instances  have  occurred  in 
which  such  an  irregular  use  of  a  neutral  country  has  been  warmly  resented,  and  some 
during  the  present  war,"  (that  is,  by  ourselves.)  "The  practice  which  has  been  toler- 
ated in  the  northern  states  of  Europe,  of  permitting  French  privateers  to  make  stations 
of  their  ports,  and  to  sally  out  to  capture  British  vessels  in  the  neighborhood,  is  of  that 
number,  and  yet  even  that  practice,  unfiiendly  and  noxious  as  it  is,  is  less  than  that 
complained  of  in  the  present  instance;  for  here  the  ship,  without  sallying  out  at  all,  is 
to  commit  the  hostile  act."  So  that  Lord  Stowell  appears  to  think  that  for  a  vessel  to 
send  out  its  boats  and  commit  the  hostile  act  is  a  trine  worse  than  for  the  vessel  itself 
to  sally  out  and  commit  the  hostile  act. 

Mr.  Baron  Bramwell.  He  says  that  that  is  worse  than  that  of  which  complaint  is 
made,  namely,  a  vessel  not  beginning  hostilities  when  within  the  neutral  territory,  but 
making  an  habitual  asylum  of  the  port,  as  I  understand.  It  is  a  curious  thing,  but 
Lord  Stowell  hardly  goes  to  the  extent  of  saying  that  such  a  thing  would  be  a  lawful 
subject  of  complaint  on  the  part  of  the  neutral  against  the  belligerent  which  permitted 
it. 

Lord  Chief  Baron.  They  could  not  in  the  neutral  territory  make  an  arsenal  for  any 
purpose.  ■  They  could  not  be  allowed  t6  use  the  neutral  soil  lor  their  own  purposes,  to 
advance  their  own  advantage.  They  would  not  be  allowed  by  any  neutral  power  to 
have  a  place  in  which  to  fit  out  and  prepare  their  own  ships. 

Mr.  Solicitor  General.  No,  certainly  not  to  prepare  them. 

Lord  Chiep  Baron.  So  as  to  fit  them  for  warlike  operations,  using  the  neutral  port 
as  a  place  at  which  to  remain  and  watch,  and  from  which  to  start  on  an  expedition  of 
aggression. 

Mr,  Solicitor  General.  That  will  be  the  rule,  I  apprehend.  Therefore,  my  lords, 
I  have  thought  it  right  somewhat  to  qualify,  and,  in  fact  to  extend,  the  propositions  of 
intematidnal  law  which  my  learned  friend  Sir  Hugh  Cairns  appeared  to  me  to  state 
too  narrowly,  for  the  obvious  purpose  of  narrowing  the  construction  of  this  act,  which 
he  endeavors  to  square  with  them. 

And,  my  lords,  before  I  come  to  the  actual  construction  of  the  act,  I  may  be  allowed 
to  observe,  that  though  no  doubt  vessels  of  waf  are  contraband  in  the  same  sense  as 
arms  and  ammunition  are  contraband,  yet  considerations  apply  to  vessels  which  do  not 
apply  to  arms  and  ammunition,  and  to  which  it  is  as  well  for  a  moment  to  advert.  A 
vessel  is  not  merely  an  engine  of  war,  but  a  vessel  carries  engines  of  war.  A  vessel 
carries  men  to  work  those  engines.  A  vessel  has  a  nationality ;  a  vessel  is  territory 
for  some  purposes,  and  inhabited  territory.  So  that  S  vessel  armed,  equipped,  and 
manned,  is,  in  fact,  floating  hostile  territory,  and  a  vessel  not  equipped  or  manned  stiU 
has  capacities  for  the  combination  of  armaments,  to  use  an  expression  of  Canning, 
which  take  it  out  of  the  category  of  arms  and  ammunition ;  and  therefore  there  appears 
to  be  some  reason  why  the  legislature  should  have  thought  it  desirable  by  enactments 
to  deal  with  vessels  without  dealing  with  other  articles  of  contraband  of  war.  I  think 
thajt  one  can  easily  see  very  excellent  grounds  on  which  that  distinction  should  be 
(irawn ;  and,  my  lords,  thes,e  grounds  are  illustrated  by  the  correspondence  between 
Mr.  Jefferson  and  our  representative  in  America,  Mr.  Hammond,  in  1793.  I  am  not 
going  at  length  into  the  history  of  our  conduct  or  the  conduct  of  the  American  govern- 
ment. That  has  been  sufficiently  brought  before  ^our  lordships.  I  am  only  going  to 
make  one  or  two  short  remarks  upon  that.  The  distinction  between  ships  and  merely 
arms  and  ammunition  is  taken  both  by  our  government  and  by  the  American  govern- 
ment in  1793,  before  any  foreign  enlistment"  act  existed  in  either  country.  It  appears 
that  in  1793,  we  addressed  two  memorials  to  the  American  government.  In  the  one 
we  complained  that  they  furnished  the  French,  with  whom  we  were  at  war,  with  arms 
and  ammunition.  In  the  next  memorial  we  complained  that  they  allowed  the  French 
to  fit  out  privateers  in  their  harbors ;  and  to  those  two  separate  remonstrances  Mr. 
Jefferson,  who  was  then  Secretary  of  State,  addressed  himself  separately.  With  respect 
to  the  first,  he  says,  "  The  purchase  of  arms  and  military  aocouterments  by  an  agent  of 
the  French  government  in  this  country,  with  an  intent  to  export  them  to  France,  is  the 
subject  of  another  of  the  memorials.  Our  citizens  have  been  always  free  to  make, 
vend,  and  export  arms.  It  is  the  constant  occupation  and  livelihood  of  some  of  them. 
To  suppress  those  caHings,  the  only  means  perhaps  of  their  subsistence,  because  a  war 
exists  in  foreign  and  distant  countries,  in  which  we  have  no  concern,  would  scarcely 
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be  expected.  It  would  be  hard  in  principle,  and  impossible  in  practice."  I  cannot 
help  thinking  that  this  is  the  strongest  argument  of  all  to  be  urged  why  a  nation 
should  not  interfere  with  the  sale  of  arms,  that  it  would  be  impossible  to  inquire  how 
many  guns  and  pistols  each  manufacturer  in  the  country  has  been  making.  Lex  nemi- 
nem  cogit  ad  impossiUlia  is  a  maxim  peculiarly  applicable  to  the  law  of  nations.  No 
country  would  be  so  unreasonable  as  to  expect  another  country  to  do  that  which  is  im- 
possible; but  that  aigument  does  not  apply  to  ships  of  war;  it  is  possible' at  all  events 
to  deal  with  them.  He  says,  "  It  would  be  hard  in  principle  and  impossible  in  practice. 
The  law  of  nations,  therefore,  respecting  the  rights  of  those  at  peace,  does  not  require 
from  them  such  an  internal  derangement  of  their  occupations.  It  is  satisfied  with  the 
external  penalty  pronounced  in  the  President's  proclamation,  that  of  confiscation  of 
such  portion  of  these  arms  as  shall  fall  into  the  hands  of  any  of  the  belligerent  powers 
on  their  way  to  the  post  of  their  enemies.  To  this  penalty  our  citizens  are  warned 
that  they  will  be  abandoned."  And  I  may  observe  in  passing  that  the  American  proc- 
lamations of  neutrality  and  our  proclamations  of  neutrality  always  regard  the  export- 
ing of  arms  and  ammunition  as  an  ofl:'ense;  they  call  it  an  offense,  but  an  offense 
punishable  by  the  law  of  nations.  We  tell  them  in  our  proclamation  that  those  who 
infringe  the  foreign  enlistment  act  wiU  be  liable  to  penalties  not  only  according  to  the 
law  of  nations,  but  under  the  act.  Your  lordships  will  see,  if  you  refer  to  page  13*  of 
the  appendix,  that  that  is  the  form  of  it ;  I  merely  refer  to  it  in  passing.  After  various 
warnings  to  our  subjects  not  to  infringe  the  foreign  enlistment  act,  it  goes  on  to  say, 
"or  endeavoring  to  break  any  blockade  lawfully  and  actually  established  by  or  on 
behalf  of  either  of  the  said  contending  parties,  or  by  carrying  officers,  soldiers,  dispatches, 
arms,  military  stores,  or  materials,  or  any  article  or  articles  considered  and  deemed  to 
be  contraband  of  war,  according  to  the  law  or  modem  usage  of  nations,  for  the  use  or 
service  of  either  of  the  said  contending  parties,  all  persons  so  offending  will  incur  and 
be  liable  to  the  several  penalties  and  penal  consequences  by  the  said  statute  or  by  the 
law  of  nations  in  that  behalf  imposed  or  denounced."  Beddendo  singula  singulis ;  by  the 
statute  iu  respect  to  all  infringements  of  its  provisions,  by  the  law  of  nations  in  respect 
to  the  exportation  of  contraband. 

Having  read  the  answer  of  Mr.  Jefferson  to  our  first  memorial  complaining  of  the 
supply  of  contraband,  I  now  come  to  the  next  answer  with  respect  to  our  memorial  on 
the  subject  of  allowing  ships  to  be  fitted  out  for  the  French.  Yqur  lordships  will 
observe  that  in  his  former  answer  he  refers  only  to  arms  and  ammunition,  not  to  ships 
at  all.  He  says  "But  the  practice  of  commissioning,  equipping  and  manning  vessels 
in  our  ports  to  cruise  on  any  of  the  belligerent  parties  is  entirely  disapproved,  and  the 
government  will  take  effective  mea»sures  to  prevent  it."  Then  again,  (this  is  the  only  fur- 
ther extract  from  these  American  papers  to  which  I  will  refer,)  Mr.  Jefferson  writes  this 
to  Monsieur  Genfet,  the  minister  plenipotentiary  of  the  French  republic:  "  The  President, 
after  mature  consideration  and  deliberation,  was  of  the  opinion  that  the  arming  and 
equipping,"  (he  does  not  here  use  the  term  "  manning,")  "vessels  in  the  ports  of  the 
United  States  to  cruise  against  nations  with  whom  they  were  at  peace,  was  incompati- 
ble with  the  territorial  sovereignty  of  the  United  States ;  that  it  made  them  instrumental 
to  the  annoyance  of  those  nations,  and  thereby  tended  to  compromise  their  peace ;  and 
that  he  thought  it  necessary,  as  an  evidence  of  good  faith  to  them,  aiS  well  as  a  public 
reparation  to  the  sovereignty  &f  the  country,  that  the  armed  vessels  of  this  description 
should  depart  from  the  ports  of  the  United  States."  And,  my  lords,  before  any  foreign 
enlistment  act  was  enacted  in  America,  Washington  acted  upon  that  policy,  at  the  risk 
of  a  war  with  France,  and  at  the  risk  of  his  own  impeachment ;  for  a  storm  of  popular 
indignation  was  raised  against  him ;  the  feeling  of  the  country  being  violent  in  favor 
of  France,  and  ecjually  violent  against  England.  Washingtoil,  undeterred  by  all  those 
considerations,  did  stop  the  equipment  of  French  privateers,  and  he  put  a  man  on  his 
trial  under  the  common  law  for  being  concerned  in  so  doing.  I  must  say  that  that 
appears  to  me  to  be  a  very  bright  passage  in  American  history.  I  know  no  stronger 
instance  of  the  "  Vir  Justus  etpropositi  tenax  "  determin  ed  to  do  what  is  right,  undaunted  by 
popular  clamor.  Washington  by  so  doing  risked  his  popularity,  which  he  lost  for  a 
time,  but  he  persisted  in  his  policy,  and  finding  that  the  provisions  of  the  common  law 
were  not  sufficient,  he  applied  to  Congress,  and  his  influence  was  such  that  he  obtained 
an  act  of  Congress,  going  beyond  the  provisions  of  international  or  the  common  law. 
I  will  not  refer  again  to  the  address  to  Congress  of  Washington,  which  the  attorney  gen- 
eral read ;  but  that  clearly  shows  that  he  considered  the  powers  of  the  common  law, 
or  the  rights  which  international  law  gave  him,  were  not  sufficient,  and  therefore  he 
came  to  Congress  for  the  purpose  of  giving  him  further  powers.  The  object  pf  the 
American  statute,  as  of  ours,  was  the  preservation  of  peace.  The  object  was  the  pre- 
vention of  disputes.  As  we  all  know,  in  international  law  there  are  not  those  hard 
lines,  there  are  not  those  sharp  landmarks,  which  are  found  in  municipal  law.  There 
always  is  a  wide  margin  for  dispute  if  a  state  is  determined  to  be  disputatious  and  is 
strong.  What  Washington  wished  was  to  be  within  this  Oregon,  this  disputed  field 
of  international  law.    He  did  not  wish  to  discuss  with  foreign  nations  precisely  how 

•See  page  139.    • 
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far  he  migHt  or  might  not,  without  a  violation  of  neutrality,  allow  foreign  belligerent 
vessels  to  use  his  ports ;  he  desired  to  avoid  those  discussions,  and  therefore  it  was 
that  the  American  enlistment  act  (like  the  English  enlistment  act,  which  goes  beyond 
the  American  act)  was  expressly  framed  for  the  purpose  of  exceeding  and  going  beyond 
the  limits  of  international  law.  I  venture  to  contend,  in  the  first  place,  that  my 
learned  friend  Sir  Hugh  Cairns  has  laid  down  the  principles  of  international  law  too 
narrowly;  and,  secondly,  that  he  has  no  ground  whatever  for  contending  that  the 
municipal  statute  was  passed  as  merely  declaratory  or  confirmatory  of  international 
law ;  history  is  there  against  him. 

Now  I  come  to  the  construction  of  the  statute.  My  learned  friend  the  attorney 
general  has  already  called  your  lordships'  attention  to  this,  that  our  statute  Is  wider 
than  the  American  statute.  I  may,  remind  your  lordships  that  the  American  statute 
contains  the  words  "fit  out  and  arm;"  we  put  the  words  in  the  disjunctive,  and  we 
add  "equip  and  furnish,"  I  suppose  with  some  meaning.  It  appears  to  me  that -you 
cannot  suppose  that  those  words  "equip  and  furnish"  were  not  added  with  an  inten- 
tion that  they  should  apply  to  some  offense  which  was  not  necessarily  hit  by  the 
words  "fit  out  and  arm."  I  apprehend  that  "fit  out"  is  one  of  the  widest  expressions 
which  you  could  apply  to  a  vessel;  " equip "  may  possibly  not  be  so  wide,  "furnish" 
may  not  be  so  wide,  and  those  words  are  added  in  our  act.  And  then,  as  your  lord- 
ships are  aware,  there  are  added  in  our  act  the  words  "  in  order  that,"  in  addition  to 
"  with  intent,"  and  for  a  purpose  which  I  will  venture  presently  to  suggest.  And  then 
there  comes  the  clause  prohibiting,  not  only  the  vessel  being  equipped  for  the  purpose 
of  cruising  and  committing  hostilities,  but  her  being  "used  as  a  transport  or  store- 
ship,"  which  words  were  introduced  (if  one  may  refer  to  history)  at  the  suggestion  of 
Sir  James  Mackintosh,  who  said:  "The  statute  without  these  words  will  be  unfair, 
because  the  Spaniards  only  want  transports  and  store-ships ;  you  wiU  allow  them  to 
have  transports  and  store-ships,  while  their  revolting  colonies  are  not  allowed  to  have 
privateers."  Then  that  amendment  was  made  in  committee,  and  it  was  made  some- 
what awkwardly. 

My  learned  friend  the  attorney  general  has  descanted  upon  this  act  so  fully,  that 
many  remarks  which  I  might  otherwise  have  made  are  not  necessary,  and  I  will 
endeavor  as  far  as  possible  to  avoid  repetition.  He  has  already  referred  your  lord- 
ships to  the  object  of  the  preamble,  and  to  the  statement  that  the  law  at  present  in 
existence  was  not  sufficient;  and  he  has  referred  to  five  clauses,  which  manifestly 
carry  the  municipal  law  beyond  the  international  law.  With  those  remarks  I  come  to 
section  7.  And,  my  lords,  upon  that  section  two  questions  arise,  as  it  appears  to  me, 
which  I  will  treat  separately.  The  first  in  order  which  I  shall  take  is  the  intent,  and 
then,  secondly,  what  is  to  be  done  in  pursuance  of  that  intent.  Now,  first,  with  re- 
spect to  the  intent,  who  may  form  the  intent?  No  doubt  the  intent  must  be  formed  by 
somebody  who  has  some  control  over  the  vessel.  I  apprehend,  as  I  think  was  suggest- 
ed by  Mr.  Baron  Pigott,  that  there  may  be  two  descriptions  of  intent,  both  within  the 
meaning  of  this  statute.  The  first  description  would  be  the  intent  of  a  foreign  bellig- 
erent, or  his  agent,  to  employ  a  vessel  to  cruise  and  commit  hostilities.  The  second 
intent  would  be  that  of  a  person  who  equipped  her  in  order  that  she  might  be  so 
employed.  And  I  cannot  help  thinking  that  the  words  "in  order  that"  were  intro- 
duced to  meet  that  second  intent,  for  it  might  be  said,  by  way  of  what  I  should  venture 
to  call  a  quibble,  the  equipper  cannot  intend  that  she  shall  be  so  employed,  because 
he  has  no  control  over  her  after  she  leaves  his  hands.  I  dare  say,  as  a  matter  of  his- 
tory, an  argument  of  that  sort  was  put  forward,  and  then  the  legislature  said,  for  the 
purpose  of  meeting  that,  we  will  put  in  the  words  "  in  order  that."  That,  I  think,  is 
the  probable  explanation  of  the  words  "  in  order  that"  being  inserted.  Now,  with  re- 
spect to  the  first  class  of  intention  to  which  I  was  referring,  namely,  the  intention  of  a 
belligerent  or  his  agent  to  employ  the  vessel "hostilely,  if  he  "procures"  her  to  be 
equipped,  even  although  the  equipper  does  not  know  of  the  intention,  I  apprehend 
there  can  be  no  question  at  all  that  that  would  forfeit  the  vessel ;  it  would  not  be 
necessary  to  contend  that  in  this  case,  but  I  apprehend  it  would  be  so  according  to  the 
strict  construction  of  the  act.  The  object  is  prevention ;  the  object  is  the  prevention, 
if  possible,  of  any  vessel  issuing  out  of  this  country  as  the  basis  of  hostilities;  and  I 
apprehend  that  that  would  be  the  true  construction,  and  that  the  vessel  would  be  for- 
feited independently  of  any  intention  at  all  of  the  equipper,  the  intention  being  in  the 
person  ordering  the  vessel  and  having  control  over  its  ultimate  destination  to  employ 
her  in  hostile  operations ;  and  if  that  be  so.  for  a  moment  adverting  to  the  evidence, 
there  can  he,  I  think,  no  question  that  this  vessel  would  have  been  forfeited  upon  that 
ground  here.  However,  that  is  rather  anticipating.  Then,  secondly,  with  respect  to 
the  equipper,  I  apprehend  that  if  the  equipper  equips  the  vessel  knowing  that  she  is  to 
be  so  employed,  then  he  is  within  the  act;  he  equips  "with  the  intent,"  or  "in  order 
that,"  or,  at  all  events,  he  "  knowingly  aids  and  assists,"  and  he.  clearly  would  come 
within  the  act.  And  I  may  refer  here  to  the  case  which  was  quoted  yesterday  by  the 
attorney  general,  the  case  of  a  druggist  who  sold  drugs  to  a  brewer,  he  knowing  that 
the  brewer  would  use  them  in  his  trade.    He  there  had  no  control  over  the  ultimate 
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use  of  the  drags  any  more  than  the  equipper  has  over  the  ultimate  destiriiition  of  the 
vessel;  hut  Lord  Elleuhorough  put  it  as  high  as  this,  that  he  was  even  aiding  and  pro- 
curing (that  was,  I  think,  Lord  Ellenhorough's  expression)  the  brewer  to  commit  an 
unlawful  act  by  furnishing  the  drugs,  and,  therefore,  the  contract  of  sale  was  held  to 
he  void. 

Mr.  Baron  Chankieli,.  That  was  not  an  action  for  penalties,  and,  therefore,  that 
expression  of  opinion  on  the  part  of  Lord  EUenborough  was  quite  unnecessary  to  the 
decision  of  the  case ;  it  was  only  an  action  for  the  recovery  of  the  price  t)f  a  certain 
article.  The  particular  construction  which  the  chief  justice  put  in  that  case  upon  the 
words  of  the  statute  is  not  very  important. 

Mr.  SoLiciTOK  General.  It  may  be  that  he  put  rather  a  strong  construction  upon 
the  words.  He  uses  the  words  "  aiding  and  procuring."  I  am  not  prepared  to  say 
that  that  is  not  a  strong  construction. 

Mr.  Baron  Channeix.  The  statute  was  passed  in  order  to  prevent  the  public  being 
injured  by  the  use  of  noxious  drugs  in  the  preparation  of  beer.  In  the  same  way  an 
excise  act  was  passed  to  prevent  the  public  being  defrauded  in  the  delivery  of  bricks. 
An  act  done  in  violation  of  such  statutes  will  not  entitle  the  party  to  recover. 

Mr.  Solicitor  General,  Yes,  it  is  not  necessary  to  put  the  case  higher  than  that ; 
but  I  think  under  those  circumstances  the  druggist  selling  the  djugs,  though  he  had 
no  control  over  the  ultimate  destination  of  them,  still  supplied  them  "  in  order  that " 
tKey  might  be  improperly  used;  I  do  not  wish  to  put  it  higher.  And  I  may  put  the 
case  of  a  man  who  let  lodgings  to  a  woman  for  the  purpose  of  carrying  on  the- trade  of 
a  prostitute,  who,  it  was  held,  could  not  recover  the  rent ;  he  had  no  control  over  her, 
but  he  let  the  lodgings  "in  order  that"  she  might  carry  on  an  improper  trade;  and  so 
here,  though  the  equipper  has  no  control  over  the  vessel  after  she  leaves  the  port, 
he  supplies  the  ship  "in  order  that"  she  may  be  used  in  the  manner  prohibited. 

Mr.  Baron  Channell.  For  the  purpose  of  considering  the  statute,  we  have  to  bear 
in  mind  that  two  classes  of  persons  are  to  be  embraced,  the  chief  actors  and  the  subor- 
dinate actors.  With  regard  to  the  chief  actors,  it  may  be  that  there  must  be  an  intent 
that  when  built  the  vessel  should  be  engaged  in  the  service  of  a  foreign  power;  but 
with  regard  to  the  subordinate  actors  there  must  be  a  guilty  knowledge. 

Mr.  Baron  Pigott.  Which  would  be  evidence  for  the  jury  as  to  intent. 

Mr.  Solicitor  General.  Yes,  my  lord;  with  respect  to  the  intent,  I  do  not  think 
there  will  be  any  difficulty  in  this  case.  When  I  come  to  the  evidence  I  think  I  shall 
make  that  quite  clear.  It  is  very  seldom  in  fact  that  you  can  prove  intent  so  conclu- 
sively as  was  done  here.  Now  I  come  to  this;  what  is  to  be  done  in  pursuance  of  that 
intent.  The  words  are  these,  and  we  seek  to  add  nothing  to  the  words,  and,  on  the 
other  hand,  we  desire  nothing  to  be  subtracted.  "If  any  person  shall  equip,  furnish, 
fit  out,  or  arm  any  ship  or  vessel "  (I  will  take  those  words  alone,  at  first  without 
embarrassing  myself  with  the  question  of  "attempt")  "with  intent  or  in  order  that 
such  ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince,  state,"  &c., 
"with  intent  to  cruise  or  to  commit  hostilities."  The  word  "intent"  is  unnecessarily 
repeated,  I  apprehend.  What  is  the  meaning  of  those  words  ?  I  could  quite  under- 
stand tlus  proposition;  it  would  be  a  very  definite  and  intelligible  one;  she  must 
be  equipped  so  far  as  to  be  in  a  condition  when  she  leaves  the  port  to  commit  hostilities. 
That  I  could  understand,  but  that  would  mean  that  she  must  be  armed,  because  she 
could  not  be  in  a  condition  to  commit  kostilities  without  being  armed ;  and  more,  it 
must  mean  that  she  must  be  manned,  because  the  guns  Cannot  fire  themselves.  So 
therefore,  in  order  to  contend  that  she  must  be  in  a  condition  to  commit  hostilities,  you 
must  go  the  length  of  saying  that  she  must  be  both  manned  and  armed.  But  that  is 
against  the  words  of  the  statute;  that  is  reading  the  conjunctive  instead  of  the  dis- 
junctive, and  the  very,  object  of  the  legislature  is  defeated,  as  it  appears  to  me,  who 
intentionally  avoided  the  conjunctive  and  used  the- disjunctive.  Then  again  that  is 
distinctly  opposed  to  the  doctrine  of  the  United  States,  laid  down  in  the  case  of  the 
United  States  vs.  Quincy,  valeat  quantum.  I  am  not  going  to  discuss  now  how  far  that 
would  be  considered  by  the  court,  I  will  not  say  an  authority,  because  no  American 
case  can  be  treated  absolutely  as  an  authority  in  this  court,  but  as  one  in  the  reasona- 
bleness of  the  decision  of  which  they  would  be  disposed  to  concur.  But  I  may  remind 
your  lordships  upon  that  point  that  the  case  of  the  United  States  vs.  Quincy  is  strictly 
in  point ;  it  is  reported  in  the  Appendix  at  page  78*,  "  To  attempt  to  do  an  act  does  not 
"either  in  law  or  common  parlance  imply  a  completion  of  the  act  or  any  definite  progress 
towards  it."  No  doubt  Quincy  was  indicted  for  the  attempt — and  while  upon  that 
subject  I  may  say  that  I  concede  that  the  attempt  must  be  to  do  that  which  if  done 
will  be  an  offense.  No  doubt  when  there  is  the  intent  that  the  thing  shall  be  done, 
any  step  toward  doing  it  is  an  offense.  "  To  attempt  to  do  an  act  does  not  either  in 
law  or  common  parlance  imply  a  completion  of  the  act  or  any  definite  progress  toward 
it.  Any  effort  or  endeavor  to  effect  it  will  satisfy  the  terms  of  the  law.  This  varied 
phraseology  in  the  law  was  probably  employed  with  a  view  to  embrace  all  persons  of 
every  description  who  might  be  engaged  directly  or  indirectly  in  preparing  vessels 

•See  6  Peters,  page  465. 
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■with  intentthat  they  should  he  employed  in  eommitting  hostilities  against  any  powers 
■with  -whom  the  United  States  were  at  peace.  Diflferent  degrees  of  criminality  will 
necessarily  attach  to  persons  thus  engaged.  Hence  the  great  latitude  given  to  the 
courts  in  affixing  the  punishment,  namely,  a  fine  of  not  more  than  |10,000  and  impris- 
onment not  more  than  three  years.  We  are  accordingly  of  opinion  that  it  is  not 
necessary  that  the  jury  should  believe  or  find  that  the  Bolivar,  ■when  she  left  Baltimore, 
and  -when  she  arrived  at  St.  Thomas,  and  during  the  voyage  from  Baltimore  to  St. 
Thomas,  ■was  armed  or  in  a  condition  to  commit  hostilities,  in  order  to  find  the  defend- 
ant guilty  of  the  offense  charged  in  the  indictment."  Then,  my  lords,  if  that  is  so,  that 
the  vessel  need  not  be  in  a  condition  to  cruise  and_  commit  hostilities,  -which  some  of 
my  learned  friends  have  contended  for,  and  which  would  require  the  interpolation  of 
words  into  the  statute  which  are  not  there,  how  must  she  be  equipped?  That  is  the 
question.  Now  it  is  contended  that  the  equipment,  though  not  amounting  to  an 
actual  arming,  so  that  the  vessel  may  be  in  a  condition  to  commit  hostilities,  still  must 
be  an  equipment,  as  I  understand  my  learned  friends,  of  a  warlike  character,  not 
ancipitis  usus,  but  of  a  warlike  character.  Now,  as  I  before  observed,  I  can  quite 
understand  what  you  mean  by  "  arm,"  but  there  is  a  good  deal  of  difficulty  in  under- 
standing precisely  what  you  mean  by  "  equipment  of  a  warlike  character." 

Mr.  Bakon  Bramwbll.  Allow  me  to  ask  you,  which  seems  to  be  a  question  of  con- 
siderable consequence,  is  this  case  of  Quincy  a  case  in  point  ?  You  see  that  what  the 
judge,  Mr.  Justice  Thompson,  there  says,  is  this :  "  That  it  is  not  necessary  that  the 
jury  should  believe  or  find  that  the  Bolivar,  when  she  left  Baltimore  and  when  she 
arrived  at  St.  Thomas,  and  during  the  voyage  from  Baltimore  to  St.  Thomas,  was 
armed,  or  in  a  condition  to  commit  hostilities,  in  order  to  find  the  defendant  guilty," 
but  then  they  had  previously  determined  that  the  accessory  or  subsidiary  offender,  if 
we  may  so  call  him,  might  be  guilty  where  he  had  done  less  than  it  was  necessary  that 
the  principal  offender  should  be  guilty  of  doing ;  they  do  not,  therefore,  determine  that 
if  the  principal  offender,  the  actual  equipper,  the  man  charged  with  equipping  and  fur- 
nishing, had  been  indicted,  it  would  not  have  been  necessary  that  the  Bolivar  should 
have  been  armed. 

Mr.  Solictor  Gkneeai,.  No. 

Mr.  Baron  Bbamwbll.  If  that  is  so,  is  it  a  case  in  point  upon  this  particular  informa- 
tion? 

Mr.  Solicitor  General.  My  answer  to  that  is,  that  it  is  in  point  because  it  is  decided 
upon  those  words  in  the  American  act,  which  are  the  same  as  ours,  and  in  the  disjunc- 
tive. The  words  in  the  American  act  upon  which  this  case  was  decided  are,  "  attempt 
to  famish,  fit  out,  or  arm ; "  our  words  are,  "  furnish,  fit  out,  or  arm."  Therefore,  I  say 
it  is  an  authority,  non  constat,  that  if  the  principal  had  been  tried  in  the  American  courts 
they  would  have  held  that  it  was  enough.  Why  ?  Because  the  words  differ ;  it  would 
have  been  "  fit  out  and  arm." 

Mr.  Bakon  Channell.  They  decided  it  as  a  matter  of  pleading,  a  very  unimportant 
point  connected  with  the  rest  of  the  decision ;  so  far  as  this  point  goes  they  decided  that 
the  indictment  in  point  of  form  was  good ;  that  whereas  the  indictment  was  levelled 
against  the  subordinate  actor,  as  against  him  it  used  the  very  words  of  the  statute,  and 
that  that  was  sufficient. 

Lord  Chief  Baron.  But  for  the  purpose  of  constituting  the  offense  two  acts  are 
necessary ;  if  any  one  assists  in  doing  the  one,  knowing  that  the  other  will  be  done  also, 
or  even  possibly  without  that,  if  any  one  assists  in  the  one,  he  will  be  indictable  for 
assisting  in  that  one.  The  American  authority  seems  to  be  an  authority  only  for  this, 
that  wherever  the  offense  consists  of  two  parts,  and  the  assisting  of  the  offender  is 
itself  an  offense;  if  you  assist  in  the  one  you  assist  in  the  other;  you  assist  him  as  to 
the  entire  completion  of  the  offense,  because  he  cannot  do  th^  whole  unless  he  does 
that ;  it  is  not  necessary  that  you- should  assist  him  in  both. 

Mr.  Babon  Pigott.  That  supposes  that  fitting  out  simply  is  an"  offense. 

Mr.  Solicitor  General.  Distinct  from  arming.  But  the  material  part  of  the  case  is 
this,  that  they  distinguish  between  " fit  out "  and  "arm."  If  "fit  out"  and  "arm" 
mean  the  same  thing,  there  would  have  been  no  opening  for  the  distinction,  but  they 
say  that  Quincy  may  have  been  guilty  of  fitting  out,  although  there  was  no  aiming. 

Mr.  Baeon  Bramwell.  Although  he  did  not  arm. 

Mr.  Solicitor  General.  Yes,  although  he  did  not  arm,  and  although  he  did  not 
assist  to  arm.  They  say  that  fitting  out  and  arming  are  two  different  things,  and  that 
fitting  out  means  something  else  ■than  arming,  and  it  is  impossible  to  say  that  that 
must  not  have  been  here  decided.  They  deal  with  the  facts,  and  they  say  it  is  not 
necessary  that  the  vessel  should  be  in  a  condition  to  commit  hostilities. 

Mr.  Baron  Channell.  You  are  meeting  the  argument  of  the  other  aide,  that  the 
equipment,  however  far  it  had  proceeded,  must  have  been  a  warlike  preparation. 

Mr.  Solicitor  General.  Yes ;  I  went  back  for  a  moment  to  Quinoy's  case  in  conse- 
quence of  Mr.  Baron  Bramwell  referring  to  it.  I  use  the  case  of  Quincy,  as  going  dis- 
tinctly to  this,  that  the  vesseLneed  not  be  so  far  equipped  as  to  be  fit  to  be  employed 
in  hostile  operations. 


PAELIAMENTAET   AND   JUDICIAL   APPENDIX,   NO.   XV,  375 

Mr.  Bakon  Bramwbll.  I  think  Qiiinoy's  case  is  of  great  importance,  not  so  famoli  on 
account  of  its  own  value  as  on  account  of  the  inordinate  value  that  has  been  put  upon 
it  elsewhere,  which  is,  I  think,  utterly  disproportioned  to  its  true  value. 

Mr.  Solicitor  General.  It  may  he ;  it  is  not  for  me  to  say  how  far  the  court  will  be 
bound  by  that  case.  I  should  be  sorry  to  rest  my  argument  upon  that  case ;  I  have 
good  ground  without  it.  I  merely  use  the  case  as  an  illustration  of  my  argument ;  but 
I  think  the  case  cannot  be  put  lower  than  this ;  it  holds  that  "  fit  out "  and  "  arm  "  do 
not  mean  the  same  thing;  that  "fit  out"  means  something  less  than  "arm." 

Mr.  Baron  Bbamwell.  I  think  it  would  inevitably  be  so.  I  have  felt  considerable 
difBculty  in  this  case  from  a  want  of  knowledge  almost  of  what  a  ship  of  war  is ;  but  I 
conceive  that  a  vessel  might  be  fitted  out  so  as  to  be  in  a  condition  to  commit  hostUi- 
tiea  without  being  properly  armed.  Suppose,  for  instance,  she  had  a  large  crew  on 
board,  and  she  had  a  large  quantity  of  muskets  and  cutlasses. 

Mr.  Solicitor  General.  Yes ;  or  she  might  be  fitted  out  to  cruise  for  a  voyage  of 
observation  against  the  enemy.  The  words  are,  "  cruise  or  commit  hostilities'"  She 
might  be  fitted  out  to  cruise  without  any  arms,  perhaps,  against  the  enemy ;  she  might 
carry  a  large  crew  supplied  with  rifles,  and  so  might  be  extremely  effective  against  an 
enemy,  and  especially  against  an  unciviliied  enemy,  although  there  were  no  guns  on 
board  her. 

Mr.  Baeon  Bramwell.  In  Quincy's  case  it  was  laid  down  "  that  if  the  jury  believe 
that  when  the  Bolivar  was  fitted  out  and  equipped  at  Baltimore,  the  owner  and  equip- 
per  intended  to  go  to  the  West  Indies  in  search  of  ftmds  with  which  to  arm  and  equip 
the  said  vessel,  and  had  no  present  intention  of  using  or  employing  the  said  vessel  as  a 
privateer,  but  intended,  when  he  equipped  her,  to  go  to  the  West  Indies  to  endeavor 
to  raise  funds  to  prepare  her  for  a  cruise,  then  the  defendant  is  not  guilty."  Then  apply 
that  reasoning  to  this  case.  If  the  jury  believe  that  when  the  Alexandra  was  fitted 
ajid  equipped  at  Liverpool  the  builder  and  equipper  intended  to  take  her  to  the  Azores, 
and  deliver  her  to  the  confederate  government,  in  order  that  they  might  arm  and  equip 
the  vessel,  but  the  builder  and  equipper  had  no  present  intention  of  using  or  employing 
the  vessel  as  a  privateer,  but  intended  her,  when  equipped,  to  go  to  the  Azores,  to 
endeavor  to  band  her  over  to  the  confederate  government,  then  the  defendant  is  not 
guUty. 

Mr.  SoLicrroE  General.  Your  lordship  sees  that  in  that  case  the  equipper  was  the 
person  who  had  the  control  over  her,  and  was  to  use  her  as  a  privateer ;  she  was  not 
ordered  by  any  foreign  government — ^he  was  the  person  to  use  her. 

It  may  be  as  well  for  me  to  say  a  word  or  two  more  upon  the  question  of  intention. 
The  court  appears  there  to  have  considered  that  inasmuch  as  the  equipper,  having  the 
sole  control  over  her,  had  not  made  up  his  mind  at  Baltimore  whether  he  would  us^ 
her  as  a  privateer  or  not,  his  mind  being  in  this  state,  "  If  I  can  get  funds  on  my  arrival 
at  St.  Thomas,  I  will  use  her  aa  a  privateer ;  if  not,  I  will  go  on  a  commercial  voyage," 
they  say  there  was  an  absence  of  the  mens  rea  at  Baltimore  when  the  vessel  started, 
and  that  it  was  not  a  present  intention — perhaps  the  more  accurate  language  might 
be,  that  it  was  not  a  fixed  and  absolute  intention  to  employ  her  as  a  privateer,  but  a 
speculation  that  she  might  be  so  employed.  "I  may  or  I  may  not  employ  the  vessel 
on  a  hostile  cruise,"  was  what  Quincy  thought ;  that  I  apprehend  is  the  explanation  of 
that  case ;  but  if  the  vessel  had  been  ordered  by  the  agent  of  a  foreign  government  with 
a  clear  and  fixed  intention  to  use  her  as  a  cruiser,  that  would  have  made  all  the 
difference. 

Lord  Chief  Baron.  Do  you  not  see  what  a  loop-hole  that  leaves  ? 

Mr.  Solicitor  General.  It  does.  I  agree  to  that,  and  I  am  not  quite  sure  that  we 
who  are  not  bound  by  those  cases  should  quite  assent  to  the  doctrine  they  lay  down. 
We  must  all  recollect  that  these  are  the  decisions  of  a  neutral — a  nation  whose  normal 
state  has  been  neutral.  I  am  not  quite  sure  that  we,  whose  normal  state  has  been 
belligerent,  should  quite  agree  to  those  decisions. 

Lord  Chief  Baron.  Our  normal  state  is  not  belligerent. 

Mr.  Solicitor  General.  It  has  been;  I  hope  it  will  not  be;  we  have  been  concerned 
in  most  of  the  great  continental  wars. 

Lord  Chief  Baeon.  Great  Britain  has  been  at  peace  during  half  of  my  lifetime. 

Mr.  Solicitor  General.  I  am  speaking  of  before  that.  In  most  of  the  great  naval 
wars  we  have  had  something  to  do.  I  do  not  say  all.  The  Americans  as  a  rule  have 
been  neutral ;  they  have  considered  themselves  as  a  neutral  nation,  whose  policy  it  has 
been  to  preserve  their  neutrality  and  avoid  war  as  far  as  possible.  Their  distance  from 
Europe  has  enabled  them  to  do  that ;  we,  on  the  contrary,  have  been  drawn  into  Euro- 
pean wars,  and  most  of  our  international  law  has  rather  been  laid  down  from  the 
belligerent  point  of  view.  AU  our  prize  law,  aU  the  decisions  of  Lord  Stowell,  are  the 
decisions  of  a  belligerent,  and  the  greater  part  of  the  international  law  we  have  con- 
tributed to  make  has  been  contributed  by  us  as  belligerents. 

Lord  Chief  Baron.  Some  of  our  decisions  very  likely  have  what  painters  call  a 
"glazing"  of  a  belligerent  character. 

Mr.  Attorney  General.  Yes,  and  the  others  may  have  a  glazing  of  neutrality.    I 
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am  far  from  saying  that  we  should  he  hound  or  inclined,  supposing  we  were  helliger- 
ents  to  aUow  the  foreign  enlistment  act  to  he  frittered  away  hy  another  country,  as 
was  allowed  in  the  case  of  Quincy,  and  in  the  case  of  the  Santissima  Trinidad. 

Mr.  Baron  Brawwbll.  Was  Quincy  convicted  ? 

Mr.  Solicitor  General.  He  was  acquitted  on  the  facts,  (Guinett  was  convicted,) 
the  jury,  no  douht,  heUeving  that  he  had  no  present  intention. 

This  hrings  me  hack  for  a  moment  to  the  question  of  intention.  I  am  not  going  to 
add  to  the  observations  I  have  made  upon  that  point,  except  this,  that  the  intention 
must  he  a  fixed  and  decided  one ;  that  is  according  to  the  American  authorities ;  it 
must  not  he  what  is  called  a  contingent  intention,  which  is,  strictly  speaking,  no 
intention  at  all.  That  explains  Quincy's  case,  and  it  also  explains  the  case  of  the 
Santissima  Trinidad.  The  case  of  the  Santissima  Trinidad,  which  has  heen  quoted 
very  much  out  of  doors  as  a  case  permitting  any  ship  of  war  to  he  equipped  under 
a  contract  with  a  belligerent,  is  a  case  which,  it  appears  to  me,  has  led  to  very- 
great  misapprehension,  and  it  may  be  convenient  for  me  here  to  say  a_  word  or 
two  with  respect  to  that  case..  That  case  is  in  7th  Wheaton,  and  the  judgment 
of  Mr.  Justice  Story  is  at  page  334,  and  it  is  also  printed  in  the  appendix  to  the 
report  of  the  trial.  The  facts  of  that  case  are  stated  very  shortly.  I  am  now 
referring  to  it  to  illustrate  what  I  have  to  say  upon  the  subject  of  intention. 
There  a  vessel  sailed  from  Baltimore  undoubtedly  equipped,  and  armed  and  manned, 
and  she  was  sent  hy  the  owner  to  Buenos  Ayres,  with  instructions  to  the  captain  to 
sell  her  if  he  could  get  a  good  price  for  her,  and  I  suppose  not  to  sell  her  if  he  did  not. 
She  was  sold  to  the  government  of  Buenos  Ayres,  who  conmiissioned  her  as  a  privateer. 
She  subsequently  returned  into  the  American  port,  where  she  augmented  her  force, 
not  by  the  way  by  adding  any  guns,  hut  merely  by  taking  in  spars  and  stores,  and 
enlisting  some  men ;  and  the  judgment  of  the  court,  as  your  lordships  are  aware,  was 
adverse  to  the  vessel  on  the  ground  of  the  augmen  tation  of  her  force ;  that  is  to  say, 
the  prize  she  had  made  was  restored ;  therefore  what  is  said  by  Mr.  Jnsiice  Story 
upon  the  subject  of  her  first  equipment  was  not  necessary  to  the  decision  of  the  case. 

Lord  Chief  Baron.  It  was  not  necessary  to  the  decision,  but  that  makes  no  differ- 
ence, because  you  may  refer  to  it  merely  ou  the  personail  authority  of  the  writer ;  and 
then  there  is  no  distinction  between  what  is  ad  rem  for  the  purpose  of  the  judgment, 
and  what  is  not.  Where  you  refer  to  an  authority  in  our  own  law,  it  is  not  unusual,  and 
no  doubt  it  is  a  very  proper  remark  to  make  where  it  is  applicable.  "  This  is  merely 
obiter  dictum  ;  it  was  not  necessary  for  the  judgment  that  thejudge  should  say  that,"  and 
it  may  be  taken  as  accurately  describing  what  passes  in  the  mind  of  the  judge  when 
^e  is  giving  judgment.  It  must  be  presumed  that  as  to  those  matters  which  are 
absolutely  necessary  to  the  judgment,  and  upon  which  the  decision  is  founded,  the 
judge  takes  great  care,  the  highest  possible  care ;  but  as  to  other  remarks  that  are 
made,  not  for  the  purpose  of  the  decision,  but  as  illustration,  it  may  be  presumed  that 
he  draws  ixom  the  resources  of  his  own  mind,  but  without  the  same  extreme  accuracy 
of  attention  which  he  would  give  to  those  matters  which  are  the  very  foundation  of 
the  judgment  he  is  pronouncing. 

]V&.  Solicitor  General.  No  doubt  that  is  so.  I  am  very  far  from  seeking  to  under- 
value the  high  authority  of  Mr.  Justice  Story.  I  merely  make  the  remark  that 
the  statement  referred  to  was  not  absolutely  necessary  for  the  decision  of  the  case.  At 
the  same  time  it  decides,  no  doubt,  one  point  of  the  case ;  I  admit  that.  What  he  says 
at  page  340  of  Wheaton's  report  is  this,  "  The  question  as  to  the  original  illegal  arma- 
ment and  outfit  of  the  Independencia  may  be  dimissed  in  a  few  words.  It  is  apparent 
that,  though  equipped  as  a  vessel  of  war,  she  was  sent  to  Buenos  Ayres  on  a  commer- 
cial adventure ;  contraband  indeed,  but  in  no  shape  violating  our  laws  or  our  national 
neutrality.  If  captured  by  a  Spanish  ship  of  war  during  the  voyage,  she  would  have 
been  justly  condemned  as  a  good  prize,  and  for  being  engaged  in  a  traffic  prohibited 
by  the  law  of  nations.  But  there  is  nothing  in  our  laws  or  in  the  law  of  nations  that 
forbids."  He  must  mean  in  the  sense  which  Mr.  Baron  Bramwell  put  upon  it,  because 
he  has  just  said  it  was  traffic  prohibited  by  the  law  of  nations,  which,  at  first  sight, 
seems  a  little  inconsistent.  "But  there  is  nothing  in  our  laws  or  in  the  law  of  nations 
that  forbids  our  citizens  from  sending  armed  vessels  as  well  as  munitions  of  war  to 
foreign  ports  for  sale.  It  is  a  commercial  adventure  which  no  nation  is  bound  to  pro- 
hibit, and  which  only  exposes  the  persons  engaged  in  it  to  the  penalty  of  confiscation. 
Supposing  therefore  the  voyage  to  have  been  for  commercial  purposes,  and  the  sale  at 
Buenos  Ayres  to  have  been  a  bona  fide  sale,  (and  there  is  nothing  in  the  evidence 
before  us  to  contradict  it,;  there  is  no  pretense  to  say  that  the  original  outfit  on  the 
voyage  was  illegal,  or  that  a  capture  made  after  the  sale  was,  for  that  cause  alone,  inval- 
id." Now  this  passage  has  led  to  more  misapprehension  than  almost  any  passage  which 
has  heen  quoted  from  any  American  writer,  and  this  has  done  duty  in  all  the  newspa- 
pers, as  your  lordships  are  aware,  again  and  again.  I  apprehend  the  meaning  of  the 
passage  to  be  merely  this,  there  must  be  the  mens  rea,  there  must  he  a  guilty  intention, 
at  the  time  the  vessel  leaves  the  American  port.  The  person  who  equipped  the  Inde- 
pendencia had  not  such  a^  intention;  at  all  events  not  a  fixed  intention;  because  he 
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sent  out  the»ve8sel,  certainly  not  to  commit  hostilities  on  its  road,  but  to  Buenos  Ayres, 
to  get  a  price  for  it;  and  if  the  master  covild  not  get  a  good  price  for  it  he  was  not  to 
sell  it.  Therefore,  there  was  no  definite  intention  on  the  part  of  the  equipper;  that 
is  the  explanation  of  the  case.  There  was  no  sufBcient  proof  of  mens  rea.  But  suppose 
it  had  appeared  that  the  vessel  had  been  ordered  by  the  Buenos  Ayres  government, 
there  would  have  been  mens  rea  on  the  part  of  that  government  or  its  agents  that 
would  have  forfeited  the  vessel  quite  independently  of  any  question  what  the  equip- 
per  did  or  did  not  intend;  but  if  he  had  furnished  the  vessel  under  such  an  order,  it 
would  have  been  considered  that  he  did  intend  also.  I  can  very  well  suppose  that  this 
passage  may  be  misunderstood  by  persons  not  applying  their  miuds  to  the  case.  It  is 
very  natural  to  say,  if  a  man  sends  a  ship  to  Buenos  Ayres  to  sell  it,  why  should  not 
he  build  it  to  order  ?  That  makes  all  the  difference.  If  he  bmlds  it  to  order,  the  party 
ordering  has  the  mens  rea,  which  forfeits  the  vessel.  These  oases  undoubtedly  go 
some  way  to  open  a  door  to  evasions  of  the  act ;  we  cannot  conceal  that  from  ourselves, 
and  I  am  far  from  saying  that  we  should  be  bound  by  them. 

Lord  Chief  Bakon.  You  say  it  was  to  be  taken  to  Buenos  Ayres  to  get  a  good  price. 
Suppose  a  man  were  to  make  a  vessel  of  war,  and  to  arm  her,  and  were  to  send  her  out 
merely  with  a  crew  adequate  to  sail  her  with  these  directions,  "  Take  her  if  you  can 
to  such  a  port,  (suppose  it  were  some  port  either  in  the  northern  or  southern  States,) 
and  get  what  price  you  can  for  it."  Suppose  he  sells  her  to  one  particular  belligerent 
power,  not  to  either,  would  that  be  a  commercial  or  warlike  transaction  1 

Mr.  SoiJCiTOR  Generai..  That  is  the  case  of  the  Independenoia. 

Lord  Chief  Baron.  It  is  not  quite  that  case  ;  she  was  to  be  sold  to  anybody. 

Mr.  Solicitor  General.  No ;  to  be  sent  to  Buenos  Ayres  and  sold  there. 

Lord  Chief  Baron.  If  he  could  get  a  good  price  for  it.  Suppose  he  was  told  to 
take  it  to  the  northern  States  and  sell  it  for  what  he  could  get. 

Mr.  Solicitor  General.  I  should  not  think  that  would  make  any  difference;  proba- 
bly not. 

Lord  CniBr  Baron.  Yes,  because  when  the  owner  sent  it  to  be  sold  to  the  northern 
States,  he  must  perfectly  well  have  known  that  they  would  use  it  for  hostilities  against 
the  South. 

Mr.  Solicitor  General.  He  could  not  possibly  tell  whether  they  would  buy  it  or 
not. 

Lord  Chiep  Baron.  There  conld  not  be  any  doubt  as  to  the  purpose  for  which  it 
was  to  be  used ;  if  a  man  took  a  vessel  of  war  flagrante  hello,  to  one  of  the  belligerents 
to  be  sold  to  them,  to  say  he  did  not  absolutely  know  that  they  would  use  it,  would  be 
absurd.  , 

Mr.  Baron  Pigott.  In  all  probability  the  jury  would  have  found  that  that  was  an 
idle  pretense. 

Mr.  Solicitor  General.  The  question  is,  the  intention. 

Lord  Chief  Baron.  It  would  be  sold  in  order  that  it  might  be  used  if  they  liked  it. 

Mr.  Solicitor  General.  I  should  think  the  direction  if>  the  jury  would  be,  do  you 
believe  he  had  a  fixed  intention? 

Lord  Chief  Baron.  The  wqrd  "fixed"  is  not  in  the  act. 

Mr.  Solicitor  General.  I  only  use  it  because  it  is  used  in  the  case  of  Quincy. 

Mr.  Baron  Pigott.  You  had  better  say  "intention." 

Mr.  Solicitor  General.  I  only  used  it  because  it  is  used  in  that  case.  Did  he  intend 
that  it  should  be  employed  by  the  foreign  belligerent  power,  and  then  the  jury  would 
say  whether  he  had  that  intent  or  not;  but  I  believe  the  meaning  of  Mr.  Justice  Story 
to  be,  that  in  this  particular  case  there  was  not  sufficient  proof  of  intention  to  come 
within  the  meaning  of  the  foreign  enlistment  act.  That  I  apprehend  to  be  the  scope 
of  the  case,  and  no  more,  and  I  should  be  very  sorry  to  extend  that  case ;  it  appears 
to  me  to  have  gone  rather  far,  I  confess. 

Mr.  Baron  Bramwell.  It  is  a  case  rather  against  you;  yon  do  not  cite  it  in  your 
favor.  • 

Me.  Solicitor  General.  No,  my  lord ;  I  am  citing  it  as  the  strongest  case  that  has 
been  used  for  the  opposite  view.  I  am  endeavoring  to  explain  it  upon  this  ground,  that 
upon  the  particular  circumstances  of  that  case  the  court  thought  there  was  not  suffi- 
cient proof  of  a  guilty  intention,  but  I  should  be  sorry  to  see  that  doctrine  extended, 
and  if  the  same  case  arose  in  these  courts  it  might  be  a  question  whether  the  doctrine 
would  be  carried  so  far ;  but  I  was  going  to  observe  upon  this  case  that  it  would  be 
perfectly  clear,  I  apprehend,  that  if  the  ship  had  been  ordered  by  the  Buenos  Ayres 
government  the  offense  wotdd  have  been  complete,  and  the  ship  would  have  been  for- 
teited.  I  cannot  doubt  that  for  a  single  moment.  I  have  observed  upon  this  case  for 
the  purpose  of  endeavoring  to  show  the  precise  extent  to  which  it  goes,  and  drawing 
the  fine  beyond  which  it  does  not  go.  The  cases  of  Quincy  and  the  Santissima  Trinidad 
upon  the  subject  of  intent,  I  apprehend,  established  this  doctrine,  applicable  to  the 
particular  facts  in  those  cases,  that  there  must  be  a  positive  intention  and  not  merely 
a  wish,  not  merely  a  speculation  that  the  ship  may  possibly  be  used  for  a  hostile  pur- 
pose. And  let  me  illustrate  it  in  this  way.  One  or  two  illustrations  have  been  put  by 
the  lord  chief  baron  which  may  be  used  as  pertinent  to  the  case. 
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Mx.  Bahon  Beamwell.  I  cannot  help  calling  your  attention  to  what.  Mr.  Justice 
Story  says  here  in  speaking  of  the  Altravida.  He  says:  "Here,  then,  is  complete 
evidence  from  the  testimony  introduced  by  the  claimant  himself,  of  an  illegal  outfit  of 
the  Allravida,  and  an  erJistment  of  her  crew  within  oui  waters  for  the  purposes  of 
war." 

Mr.  Solicitor  Generai.  That  was  when  she  came  hack,  when  her  force  was  aug- 
mented ;  and  upon  that  she  was  condemned. 

Mr.  Baron  Bkamweix.  What  I  meant  was  that  he  seemed  to  consider  that  that  was 
a  necessary  thing  to  make  the  contract  Ulegal,  that  it  should  be  "  for  the  purposes  of 
war." 

Mr.  Solicitor  General.  It  might  be,  my  lord,  under  the  words  "  equip  "  an4"  arm." 
Your  lordship  sees,  I  think,  how  this  case  arose.  The  vessel  was  no  doubt  originally 
equipped  and  armed,  and  sent  from  Baltimore  to  Buenos  Ayres  with  the  instructions 
which  I  have  mentioned ;  she  was  not  condemned  on  that  ground,  but  she  returned  to 
America,  and  there  she  received  some  equipments,  but  not  of  a  warlike  character,  no 
more  guns.  She  took  out  her  guns,  and  put  them  in  again,  but  she  received  some  other 
equipments  and  she  got  some  men  for  her  tender,  and  upon  those  grounds  she  was  con- 
demned ;  she  was  condemned  by  Mr.  Justice  Story  on  the  ground  that  her  warlike  force 
was  augmented,  but  he  says :  "  With  respect  to  the  first  voyage  I  do  not  condemn  her 
upon  that  ground,  because  there  was  not,  as  I  suggest,  sufficient  proof  of  intention  on 
the  part  of  the  owners  to  employ  her  in  warlike  service  at  the  time  she  left  America." 
That,  I  apprehend,  is  the  whole  scope,  and  effect  of  the  case;  but  if,  on  the  other  hand, 
she  had  been  ordered  by  a  foreign  goyernment,  unquestionably  she  would  have  been 
condemned  for  her  original  outfit.  Then,  my  lord,  I  might  illustrate  this  case  of  Qnincy 
by  a  case  which  was  suggested  by  his  lordship.  Suppose  we  were  to  enact  that  if  a  man 
fits  a  skeleton  key  for  ttie  purpose  of  its  being  employed  by  a  burglar  in  housebreaking : 
suppose  he  makes  the  key  without  any  communication  with  the  burglar  at  all,  and 
merely  seilds  it  for  sale  in  the  event  of  his  getting  a  good  price  for  it,  it  may  be  said  in 
his  favor,  you  do  not  prove  a  guilty  intention ;  but  if  the  burglar  orders  it,  then  it  is 
forfeited  at  once,  or  if  the  maker  supplies  it  to  order,  it  is  forfeited  both  on  the  ground 
of  the  inetis  rea  on  the  part  of  the  burglar  and  of  himself.  So  if  he  makes  it  to  a  certain 
extent,  but  is  not  quite  certain  whether  he  will  finish  it  or  not.  That,  I  think,  is 
Quincy's  case.  He  goes  to  a  certain  point,  and  he  says :  I  have  not  quite  made  up  my 
mind  whether  I  will  finish  it  for  the  purpose  of  using  it  in  this  unlawful  trade,  or  for 
use  in  some  honest  trade.  You  give  him  the  benefit  of  the  doubt ;  there  is  a  locus  peni- 
iemticB  if  he  has  not  formed  a  decided  intention.  That,  I  apprehend,  is  the  explanation 
of  those  two  cases.  I  have  reverted  to  that  point  for  a  moment  in  consequence  of  a 
remark  which  fell  from  Mr.  Baron  Bramwell  with  reference  to  the  object  and  intentioH, 
and  with  that  branch  of  the  argument  I  have  now  done ;  there  must  be  a  fixed  inten- 
tion, and  not  a  mere  wish  or  desire,  or  calculation  of  possibilty . 

Mr.  Bakon  Channeix.  There  must  be  something  which  is  intention. 

Mr.  Solicitor  General.  Yes,  as  distinguished  from  what  is  not  intention;  that 
really  is  the  proper  way  of  putting  it ;  a  mere  speculation  is  not  intention,  and  the 
Independencia  was  sent  on  speculation.  If  a  man  builds  a  ship  and  sends  it  abroad  upon 
mere  speculation,  that  is  not  such  an  intention  as,  according  to  the  American  courts, 
has  been  held  to  be  enough. 

Mr.  Baron  Channell.  The  attorney  general,  in  summing  up,  distinctly  puts  that  to 
the  jury. 

Mr.  Solicitor  General.  Yes,  my  lord.  And  one  word  with  respect  to  the  mischief 
contemplated  by  the  act.  It  is  not  very  likely,  when  you  come  to  practice,  that  people 
will  very  often  buUd  or  equip  ships  upon  mere  speculation,  without  any  communication 
with  foreign  governments;  they  run  a  great  risk  in  doing  it;  they  run  the  risk  of 
detection,  and  they  run  the  risk  of  the  vessel  being  stopped  on  the  sea,  which  is  a  risk 
far  greater  than  that  applicable  to  arms  and  ammunition.  Then  they  run  the  risk  of, 
when  built,  the  vessel  not  suiting  or  not  fetching  a  proper  price ;»  so  that  practically, 
when  you  come  to  consider  the  misohiefs  to  be  yarded  against,  it  seems  to  me  rather 
a  remote  mischief  that  builders  should  build  ships  upon  speculation ;  but  the  real  mis- 
chief to  be  guarded  against  is  that  which  is  likely  to  happen,  namely,  a  foreign 
government,  or  their  agents  ordering  vessels,  and  vessels  being  buUt  to  their  order. 
That  is  what  has  happened  here,  no  doubt,  and  when  my  learned  friend  said  that  the 
foreign  enlistment  act  had  not  been  enforced  in  this  country  before,  my  answer  is,  that 
when  it  was  passed  it  was  supposed  to  be  effectual,  and  that  our  citizens  have  not  violated 
the  provisions  of  the  act,  so  far  as  we  know,  until  now,  and  therefore  if  the  present 
proceeding  is  new,  that  is  because  the  offense  is  new  which  gives  rise  to  it. 

Now,  my  lords,  I  revert  to  that  part  of  the  case  upon  which  I  was  speaking  before, 
namdy,  what  must  be  done  in  pursuance  of  the  intention.  The  act  says,  a  person  is  to 
"equip,  furnish,  fit  out,  or  arm."  I  had  got  so  far  as  this,  and  I  do  not  wish  to  go  over 
the  same  ground  again ;  it  is  conceded  that  a  vessel  need  not  be  so  far  equipped  as  to 
be  in  a  condition  to  commit  hostilities.  I  have  said  as  much  as  I  mean  to  say  upon 
that,  in  other  words,  that  it  is  not  necessary  for  the  ship  to  be  armed.    Then,  my  lords, 
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■we  come  to.  this — what  must  be  the  equipment  f  and  here  we  come  to  a  tolerably  dis- 
tinct issue.  My  learned  friends  say  that  the  equipment  must  be  of  a  distinctively  war- 
like character,  though  not  amounting  to  actual  arming.  I  say  the  character  of  the 
equipment  must  be  determined  by  the  intention  of  the  equipper,  and  that  is  the 
dispute  between  us. 

TJpon  that,  my  lords,  I  will  take  leave  once  again  to  refer  to  the  case  of  the  "United 
States  vs.  Quinoy,"  and  I  think  it  is  the  last  time  I  shall  have  occasion  to  touch  upon 
that  case ;  you  will  find  it  at  page  79*  of  the  appendix.  What  the  court  say  is  ttiis, 
"  The  offense  consists  principally  in  the  intention  with  which  the  preparations  were 
made.  These  preparations,  according  to  the  very  terms  of  the  act,  must  be  made 
within  the  limits  of  the  United  States,  and  it  is  equally  necessary  that  the  intention 
with  respect  to  the  employment  of  the  vessel  should  be  formed  before  she  leaves  the 
United  States,  and  this  must  be  a  fixed  intention."  (That  is  the  reason  why  I  used  the 
term  "fixed"  before  "not  conditional,  or  contingent,  depending  on  some  future 
arrangements.)  This  intention  is  a  question  belonging  exclusively  to  the  jury  to 
decide.  It  is  a  material  point  on  which  the  legality  or  criminality  of  the  act  must 
turn,  and  decides  whether  the  adventure  is  of  a  commercial  or  warlike  character."' 
Now,  I  submit  to  your  lordships  that  that  is  correct.  As  I  before  observed,  I  can  quite 
understand  the  position  that  a  vessel  must  be  equipped  so  as  to  commit  immediate 
hostilities ;  but  what  is  called  an  equipment  of  a  warlike  character,  as  distinguished 
from  arming,  appears  to  me  rather  doubtful.  I  have  some  difficulty  in  defining  it. 
It  would  apply,  it  appears  to  me,  to  very  few  matters;  it  would  apply  possibly  to 
ring  bolts  for  guns,  or  slides  on  which  guns  might  move,  that  would  be  pretty  nearly 
nearly  all  the  equipments  which  you  could  call  equipments  of  an  exclusively  warlike 
character. 

My  lords,  that  construction  would  narrow  the  effect  of  the  act  very  much.  Let  us 
consider  the  effect  of  that  construction,  and  I  will  take  leave  to  refer  first  to  that  pro- 
.  vision  which  prevents  a  ship  being  equipped,  furnished,  fitted  out,  or  aimed  in  order 
that  she  may  be  used  as  a  transport  or  a  store-ship.  Now,  my  lords,  it  appears  to  me 
that  if  we  are  to  adopt  the  doctrine  of  equipments  exclusively  applicable  to  some 
particular  object,  it  would  be  very  difficult  to  fix  upon  what  equipments  would  be 
exclusively  applicable  to  a  transport  or  a  store-ship. 

Lord  Chibf  Babon.  No  doubt  you  may  use  all  that  by  way  of  illustration,  but  at 
the  trial,  and  I  think  during  this  argument,  the  question  of  its  being  a  store-ship  or 
transport  did  not  arise. 

Mr.  SouciTOK  Genekai,.  I  do  not  know  that  it  did,  my  lord. 

Lord  Chief  Bakon.  It  was  entirely  given  up.  The  attention  of  those  who  argued 
the  point,  and  of  myself  who  directed  the  jury,  was  limited  to  the  case  of  an  intention 
to  cruise  and  commit  hostilities. 

Mr.  SouciTOR  Genekax.  No  doubt ;  we  do  not  in  the  slightest  degree  say,  my  lord, 
that  there  was  any  case  against  the  ship  as  a  transport  or  store-ship.  I  am  dealing 
now  with  the  construction  of  the  act,  quite  independently  of  its  connection  with  any 
particular  facts;  we  have  the  act  before  us  and  we  must  put  the  best  construction  we 
can  upon  it.  I  am  taking  this  provision  which  contains  the  words,  equipped,  furnished, 
fitted  out,  and  armed  for  the  purpose  of  being  employed  "  as  a  transport  or  store-  ship ;" 
what  does  that  mean  ?  Does  that  mean  equipment  (for  I  will  take  the  word  equipment 
alone)  of  a  character  peculiarly  adapted  to  a  transport  or  store-ship  ? 

LoKD  Chxef  Baron.  I  own  I  should  rather  adopt  the  policy  of  the  learned  attorney 
general  at  the  trial.  I  should  say,  when  the  case  of  a  transport  comes  before  me  I  wiU 
form  an  opinion  upon  it,  but  when  the  case  of  a  transport  or  store-ship  is  avowedly 
out  of  the  question,  I  do  not  feel  myself  called  upon  to  say  anything  upon  it  to  a  jury 
or  anybody  else. 

Mr.  Solicitor  GENERAiy.  In  forming  an  opinion  upon  the  oonstruotion  of  one  part 
of  this  section,  it  is  material  to  consider  the  other  parts  of  it. 

Lord  Chief  Baron.  If  you  were  to  write  a  treatise  upon  the  statute,  it  would  be 
very  important,  but  here  we  are  discussing  only  what  relates  to  cruising  and  commit- 
ting hostilities. 

Mr.  SOLICITOB  Generai,.  I  am  discussing  what  the  word  "equip"  used  in  the  act 
means. 

Lord  Chief  Baron.  It  may  mean  one  thing  for  one  ptirpose,  and  another  thmg  tor 
another. 

Mr.  Baron  Pigott.  The  word  "arm"  cannot  apply  to  a  store-ship. 

Mr.  Solicitor  General.  Clearly  not. 

Lord  Chief  Baeon.  It  is  of  course  indifferent  to  me  whether  the  matter  is  in  your 
favor  or  against  you.    I  am  merely  looking  to  what  I  consider  to  be  the  truth. 

Mr.  Solicitor  General.  I  am  quite  sure  of  that,  my  lord,  but  I  would  venture  to 
think  when  we  are  endeavoring  to  construe  the  meaning  of  the  words  "  equip  and  ^-rm, 
and  BO  on,  it  is  not  immaterial  to  refer  to  what  follows  in  the  same  clause ;  and  wittk 
your  lordships'  permission  I  will  refer  to  what  follows  in  the  same  clause.    My  oonten- 

*See  8  Peters,  page  466. 
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tion  is  this,  that  if  you  construe  the  meaning  of  the  word  "  equip"  in  the  limited  manner 
which  my  learned  friend  contends  for,  viz.,  as  having  per  se  peculiar  reference  to  the 
prohibited  act  independently  of  intention  you  land  yourself  in  very  great  difficulty ;  if 
you  do  not  consider  intention,  in  fact  yon  repeal  the  act.  If  you  apply  this  rule  to  a 
transport  or  store-ship,  it  would  he  almost  impossible,  or  it  would  be  very  difficult,  at 
all  events,  to  suggest  any  peculiar  equipment  applicable  only  to  a  transport  or  a  store- 
ship,  and  not  to  any  other  vessel. 

Mr.  Baeon  Bramwell.  I  do  not  understand  that  anybody  says  that  the  thing  would 
not  be  within  this  act  of  Parliament  unless  it  were  exclusively  calculated  for  such  an 
object ;  for  instance,  if  you  were  to  put  a  great  quantity  of  water  on  board  a  vessel, 
and  if  you  had  a  great  number  of  hammocks  there,  which,  for  anything  I  know,  might 
make  the  ship  applicable  to  the  purpose  of  a  mere  passenger  ship,  still,  if  the  intent 
with  which  it  was  done  was  that  the  ship  should  be  used  as  a  transport,  it  would  be 
within  the  act  of  Parliament,  and  the  party  doing  it  could  not  say.  This  is  not  an 
equipping  exclusively  of  a  store-ship  or  transport  character. 

Mr.  Solicitor  Genebal.  I  say  the  test,  and  the  only  test,  i«  the  intention ;  that  ia 
my  argument. 

Mr.  Baeon  Bbamwell.  What  they  say  in  answer  to  that  is,  that  it  must  be  an 
intention  and  something  calculated  to  carry  that  intention  into  execution. 

Mr.  Solicitor  Gbnbbai..  Yes,  my  lord,  just  so ;  there  I  join  issue. 

Mr.  Baeon  Bramweix.  I  do  not  think  anybody  says  that  it  must  be  something  which 
can  carry  that  intention  only  into  execution. 

Mr.  Solicitor  General.  I  took  down  what  my  learned  friend  Sir  Hugh  Cairns  said 
he  deduced  as  propositions  from  the  summing  up ;  and  I  understood  him  to  say  that 
one  of  the  propositions  was  this,  that  although  the  vessel  need  not  be  armed,  still  the 
equipment  must  be  of  a  warlike  character. 

Lord  Chief  Baeon.  The  equipment  of  a  transport  so  as  to  make  it  available  in  a 
warlike  expedition  for  the  purposes  of  a  transport  is  of  a  warlike  character.    I  am  . 
merely  giving  you  what  I  suppose  Sir  Hugh  Cairns  meant,  namely,  that  when  you 
equip  and  fit  out  a  transport  as  a  transport,  to  be  used  as  a  transport  in  a  warUke 
expedition,  you  do  fit  it  out  in  a  warlike  character. 

Mr.  Solicitor  General.  I  do  not  know  that  my  learned  friend  Sir  Hugh  Cairns 
meant  to  say  that  the  equipment  of  a  transport  must  be  of  a  warlike  character,  but  he 
meant  to  say  that  the  equipment  of  a  vessel  to  cruise  must  be  of  a  warlike  character, 
that  is  their  contention ;  and  I  say  that  it  is  not  so ;  that  is  to  say,  it  is  not  so  in  one 
sense  although  it  is  in  another.  If  by  warlike  character  you  mean  the  character  put 
upon  it  by  the  intention,  I  agree.  '  Aid  then,  in  this  case  there  was  manifestly  that 
character  beyond  all  doubt.  But  if  by  warlike  character  you  mean  something  which, 
independently  of  a  proof  of  intention,  is  of  a  warlike  character,  then  I  differ ;  and  that 
really  is  the  point. 

Mr.  Baeon  Beamwbll.  That  is  the  question. 

Mr.  Solicitor  General.  Tes,  my  lord.  By  a  "warlike  character"  my  learned  friend 
means  something  which,  independently  of  the  intention,  would  appear  to  be  applicable 
to  war,  and  if  not  exclusively  applicable  to  war,  at  all  events  more  applicable  to  war 
than  to  other  purposes,  unless  he  means  nothing.  I  do  not  see  what  else  he  can  mean 
than  that,  without  acceding  to  my  proposition.  I  say  that  if  there  was  any  equipment 
whatever,  and  you  show  that  it  was  intended  for  warlike  purposes,  that  will  do.  My 
learned  friend  says,  no,  it  must  be  an  equipment,  which  would  be  a  proof  of  aji  inten- 
tion for  war  to  constitute  a  warlike  character.  There  I  differ,  and  I  am  endeavoring 
to  illustrate  the  construction  of  the  statute  by  applying  this  doctrine  to  transports  or 
store-ships.  With  respect  to  transports  and  store-ships,  it  appears  to  me  impossible  to 
contend  that  the  equipment  must  be  of  a  character  peculiarly  suitable  to  transports  or 
store-ships.  I  say,  that  an  "  equipment,"  andpitis  usus,  is  explained  by  intent.  You 
find  a  ship  fitted  up  to  carry  a  vast  number  of  people,  that  might  either  be  for  emigrants 
or  for  troops.  Surely,  if  you  show  that  the  iiitention  was  to  carry  troops,  that  would 
at  once  determine  the  nature  of  the  equipment,  and  make  it  an  equipment  as  a  troop 
ship.  I  apprehend  that  to  hold  anything  else  would  be  in  effect  to  repeal  this  part 
of  the  statute. 

So,  again,  with  respect  to  a  store-ship,  the  kind  of  equipment  which  would  enable  a 
ship  to  carry  government  stores  would  enable  her  to  carry  other  stores.  The  equip- 
ment must  necessarily  be  andpitis  usus.  The  character  of  the  equipment  is  proved  by 
the  intent.  Suppose  you  prove  that  certain  fittings  in  a  hold  are  made  in  a  manner 
suitable  to  carry  government  stores,. yet  they  might  carry  five  hundred  things  besides; 
if  you  prove  that  they  are  intended  to  carry  government  stores,  that  is  an  equipment 
as  a  store-ship.  Any  other  construction  would  render  it  impossible  to  prove  that  a  ship 
was  intepded  for  a  transport  or  a  store-ship.  I  take  it  that  any  merchantman  might 
he  taken,  and  with  very  few  adaptations  indeed  made  applicable  to  the  purposes  of  a  store- 
ship.  If  you  could  not  explain  those  adaptations  by  the  intention,  you  never  would 
be  able  to  show  any  equipment  at  all  applicable  to  a  transport  or  store-ship.  Then, 
my  lords,  I  contend  that  to  maintain  that  equipments  are  not  explainable  by  evidence 
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of  the  equipper's  intent,  but  must,  on  the  face  of  them,  be  adapted  for  any  particular 
purpose,  is  contrary  to  the  true  construction  of  this  statute,  and  would,  at  all  events, 
defeat  the  intention  of  the  provision  with  respect  to  transports  or  store-ships. 

Now,  my  lords,  I  next  come  to  the  second  object  with  which  it  is  forbidden  to  equip 
a  vessel,  namely,  to  be  employed  in  the  service  of  a  foreign  government,  to  cruise  and 
commit  hostilities  ;  and  I  say,  there  you  must  not  require  any  distinctive  equipments 
or  preparations  peculiarly  adapted  on  the  face  of  them,  and  necessarily  so,  to  cruise 
or  commit  hostilities,  but  that  any  ejiuipment  must  be  judged  by  the  intention.  In 
the  first  place  take  the  word  "  equipping/'  Equipping  would,  I  suppose,  include  man- 
ning, as  my  learned  friend  the  attorney  general  has  suggested.  You  find  a  crew  hired ; 
that  is  in  itself  doubtful;  they  may  be  hired  to  take  care  of  the  ship,  or  to  take  care 
of  the  cargo,  or  to  fight.  Supposing  you  prove  that  they  were  intended  to  fight  ^  I  say 
then,  that  becomes  au  equipment  in  violation  of  this  act,  although  there  is  nothing  on 
the  face  of  their  engagement  to  show  whether  they  were  intended  to  fight  or  not. 
But  the  intention,  as  is  said  in  the  case  of  Quincy,  determines  the  character  of  the  act. 
I  do  not  see  what  other  test  you  can  have  but  the  intention. 

My  lords,  I  might  put  a  number  other  cases.  Take  the  case  of  a  merchant  vessel 
that  is  lengthened,  and  has  new  boilers  put  in  her  in  order  to  give  her  greater  speed, 
for  the  purpose  of  capturing  other  vessels,  she  not  being  useful  for  that  purpose  before. 
If  you  showed  that  she  was  lengthened  and  additional  boilers  put  in  her,  and  so  on, 
for  the  purpose  of  enabling  her  to  capture  other  vessels,  and  if  that  was  stated  by  the 
equipper,  I  should  say  that  that  was  an  equipping  with  the  intention  that  she  should 
be  employed  to  cruise  and  commit  hostilities,  although  it  would  be  anoipitis  usua, 
unquestionably.  If  I  might  again  borrow  my  lord's  illustration,  take  the  case  of  a 
burglar.  Suppose  he  goes  .and  gets  a  pair  of  list  shoes  and  a  chisel,  and  puts  them  in 
his  pocket  for  the  purpose  of  committing  a  burglary ;  I  say  he  is  burglariously  equipped, 
although  the  articles  may  be  andpiUs  ustis.  The  list  shoes  anybody  who  has  had  the 
gout  knows  are  exceedingly  useful  things  to  wear ;  or  they  may  be  for  the  purpose  of 
preventing  an  invalid  from  hearing  your  steps ;  but  if  they  are  for  the  purpose  of 
enabling  the  man  to  break  into  the  house,  the  purpose  changes  the  character  of  them, 
and  they  are  burglarious  equipments. 

Mr.  Baron  Bbamwbh.  I  am  not  sure  that  there  is  not  a  case  against  you  there. 

Mr.  Solicitor  Generai.  I  am  supposing  the  shoes  to  be  forfeited. 

Mr.  Baron  Bramwell.  There  was  a  case  (I  do  not  know  whether  it  is  worth  while 
referring  to  it)  in  the  court  of  criminal  appeal,  where  upon  an  indictment  under  the 
statute  SJ4  and  25  Victoria,  chapter  97,  which  renders  it  a  misdemea.nor  to  be  found  at 
night  armed  with  intent  to  break  or  force  into  any  house  or  building,  and  commit  a 
felony  therein,  "it  was  held  to  be  necessary  that  a  person  should  be  proved  to  have 
had  an  intent  of  breaking  into  or  entering  some  particular  building ;"  the  proof  of  a 
general  intent  to  enter  houses  was  not  sufficient. 

Mr.  Solicitor  General.  I  was  assuming^  the  proof  of  an  intent  to  break  into  a 
particular  house ;  it  would  not  make  the  least  difference  to  my  argument ;  I  will  assume 
the  man  to  get  those  equipments,  as  I  will  call  them,  which  are  andpitk  usus,  and 
perfectly  lawful  to  an  honest  man,  with  the  intention  of  breakiag  into  a  house ;  I  should 
say  that  the  character  of  the  equipments  is  determined  by  the  act,  and  they  would  be, 
to  use  the  phrase  I  employed  before,  burglarious  equipments.  I  do  not  see  what  other 
rule  of  construction  is  reaUy  applicable  or  leads  to  any  clear  or  definite  solution  of  the 
meaning  of  this  act. 

My  lords,  I  may  remind  you  that  we  desire  no  more  than  to  take  the  words  of  the 
act;  but  my  learned  friends  desire  to  interpolate  words.  My  learned  friend  said  that 
the  equipments,  &c.,  must  be  as  a  ship  of  war;  that  was  several  times  said  by  my 
learned  friend.  There  are  no  such  words  in  the  act ;  the  words  are,  "  equip,  furnish, 
fit  out,  or  arm;"  if  that  stood  alone,  any  equipment  enabling  a  vessel  to  sail  would  be 
of  course  prohibited.  •  . 

Lord  Chief  Baron.  There  are  other  words.  If  I  recollect  rightly  the  argument  of 
Sir  Hugh  Cairns,  it  was  this:  she  must  be  "fitted  out"  and  so  on,  in  order  that  she 
might  cruise  and  commit  hostilities. 

Mr.  Solicitor  General.  Just  so,  my  lord,  in  order  that  she  may  be  employed 

Lord  Chief  BaRon.  Sir  Hugh  Cairns's  argument  was  this:  K  she  is  not  fitted  out  so 
as  to  be  by  possibility  able  to  cruise  and  commit  hostilities,  she  is  not  fitted  out  within 
the  intention  of  the  act ;  that  is  his  argument. 

Mr.  Solicitor  General.  Yes,  my  lord. 

.Lord  Chief  Baron.  Then,  do  not  you  see  that  Sii  Hugh  Cairns  introduces  no  word 
into  the  act  of  Parliament  at  all?  What  he  says  is  this:  Yon  cannot  either  fit  out, 
fiirnish,  or  equip  a  vessel  that  it  may  cruise  and  commit  hostilities  unless  it  is  in  a 
condition  "to  do  so.  ^     ^.t,  i         u 

Mr.  Solicitor  General.  I  know, he  says  that,  my  lord;  you  see  how  far  that  wouia 

take  him.  .         j.    n     t 

Lord  Chief  Baron.  Do  not  suppose  that  I  am  adopting  his  view  at  all.  i  am 
pointing  out  that  Sir  Hugh  Cairns  did  not  introduce  any  words  into  the  act  of  Parha- 
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ment.  It  is  a  mistake,  I  thint,  to  suppose  that  the  argnment  of  Sir  Hugh  Cairns 
requires  the  introduction  of  any  words ;  he  says,  If  the  vessel  is  to  be  fitted  out,  fur- 
nished, or  equipped,  in  order  that  it  may  cruise  or  commit  hostilities,  it  must  be  fitted 
out  in  a  manner  to  do  so ;  otherwise  the  thing  is  not  done  which  the  act  requires. 
That  is  his  argument. 

Mr.  Solicitor  General.  My  observation  referred  to  what  was  said  by  my  learned 
Mend  Sir  Hugh  Cairns,  and  I  took  down  his  words,  that  she  must  be  equipped  "  as  a 
man-of-w^r ; "  I  was  only  dealing  with  that  at  this  moment.  I  have  already  said,  that 
in  order  to  contend  that  she  must  be  in  a  condition  to  cruise  and  commit  hostilities,  he 
must  contend  that  she  must  be  armed.    I  have  before  dealt  with  that  argument. 

Mr.  Bakon  Channell.  I  should  like  to  call  your  attention  to  a  difficulty  which  strikes 
me.  Suppose  this  information  had  not  in  terms  proceeded  against  any  person  of  those 
whom  I  have  called  the  subordinate  actors,  but  had  gone  only  against  those  who  were 
the  principal  actors ;  and  suppose  that,  instead  of  charging  that  there  was  an  equipment 
here  with  intent  that  the  vessel  should  be  employed  in  cruising  and  committing  hostil- 
ities, it  had  taken  one  of  the  other  classes,  and  charged  it  to  be  an  equipment  with 
intent  that  the  ship  should  be  employed  as  a  transport  or  store-ship,  and  had  alleged, 
not  that  anybody  assisted  or  endeavored  to  do  that,  but  had  alleged  the  act  itself,  the 
equipping  of  the  ship  as  a  transport  ship,  or  the  equipping  of  it  as  a  store-ship ;  what 
I  understand  Mr.  Mellish's  argument  to  be  is  this :  If  you  had  merely  alleged  in  your 
information,  you  have  equipped  the  ship  as  a  store-ship,  that  would  not  do  ;  you  must 
go  on  to  add  something  further,  namely,  that  it  was  the  intention  that  the  vessel  so 
equipped  as  a  store-ship  should  be  employed  in  a  particular  service,  and  all  those  alle- 
gations must  be  introduced  into  the  information  or  indictment.  Before  you  get  to  any 
evidence  as  to  intent,  or  to  see  what  the  eifect  of  the  evidence  as  to  intent  may  be,  you 
must  first  establish,  by  proceeding  against  the  principal  actors,  that  there  was  an  equip- 
ping of  the  ship  as  a  store-ship.  His  argument,  as  I  understand  it,  comes  to  this : 
dismissing  for  a  moment  aU  question  of  intent,  you  must  see  in  the  ship  itself  some 
equipment  or  partial  equipment  of  the  ship  in  the.character  of  a  transport  or  a  store- 
ship,  and  then  yon  will  have  to  go  further  into  the  inquiry  as  to  intent. 

Mr.  Solicitor  General.  That  appears  to  me  to  be  a  difficulty. 

Mr.  Baron  Channell.  Your  argument  is  that  an  equipment  may  be  for  one  or  the 
other  purpose,  but  that  the  intent  gives  such  a  character  to  the  equipment  that  it  is 
then  made  to  be  an  equipment  for  a  transport  ship  and  in  order  to  be  so  employed. 

Mr.  Solicitor  General.  Yes,  my  lord,  the  intent  is  that  she  shall  be  so  employed ; 
and  I  say  when  you  see  certain  equipments  (I  am  now  dealing  with  the  case  of  trans- 
ports or  store-ships)  which  might  do  for  a  transport  or  store-ship,  or  which  might  do 
for  an  emigrant  ship  or  a  merchant  vessel,  yon  determine  the  character  of  the  equip- 
ment by  the  intention,  and  if  she  is  intended  to  be  employed  in  the  service  of  a  foreign 
government  as  a  transport  or  store-ship  by  one  belligerent  against  another,  that  equip- 
ment is  enough.  My  learned  friend  again  amd  again  used  the  expression  "  <t8  a  transport," 
or  "as  a  store-ship,"  or  "as  a  ship  of  war,"  as  if  those  expressions  were  in  the  act. 
Those  expressions  are  not  in  the  act ;  there  are  no  such  expressions  in  the  act.  I  am 
only  dealing  with  the  observations  of  my  learned  friend  so  far  as  they  relate  to  those 
expressions. 

Mr.  Baron  Channell.  Just  so.  You  are  right.  It  is  not  to  equip  a  ship  as  a  trans- 
port ;  it  is  to  equip  a  ship  to  be  employed  as  a  store-ship  or  transport.  I  just  gave  you 
what  had  occurred  to  my  mind  (do  not  suppose  I  am  intimating  any  opinion)  with 
regard  to  the  information.  I  understand  it  to  contain  three  propositions  :  first,  to  equip ; 
secondly,  subject  to  your  last  observation,  to  equip  a  ship  as  a  transport  or  store-ship ; 
thirdly,  with  intent  that  she  should  be  employed  in  a  particular  way.  Then  Mr.  Mellish 
contends  that  the  second  proposition  is  not  made  out  if  you  show  some  equipment 
^.pplicable  to  any  ship,  but  not  exclusively  to  a  transport  or  store-ship.  When  the 
government  take  up  merchant  ships  to  transport  troops  or  convicts  there  are  a  number 
of  temporary  rooms  fitted  up  for  the  accommodation  of  the  men.  You  may  at  once 
say,  I  see  that  that  ship  is  fitted  up  to  carry  convicts  or  troops,  because  she  is  not  fitted 
up  as  a  vessel  of  war  nor  as  a  merchant  vessel  j  she  has  only  stowage  room  enough  to 
carry  provisions.  Upon  such  facts  he  would  say,  I  should  contend  that  she  is  fitted  up 
as  a  transport  ship  qr  as  a  ship  to  carry  stores ;  that  is  what  he  says. 

Mr.  Solicitor  General.  It  appears  to  me  that  there  is  a  good  deal  of  difficulty 
about  it,  as  I  have  endeavored  to  show  your  lordships.  If  I  may  express  it  in  these 
words,  I  think  I  shall  meet  your  lordships'  meaning,  and  that  of  my  learned  friends. 
There  must  be  something  in  the  equipments  on  the  face  of  them  purporting  to  be  pecu- 
liarly adapted  for  a  transport,  or  a  store-ship ;  it  appears  to  me  that  it  might  be  extremely 
difSclilt  to  say  what  equipments  on  the  face  of  them  would  bear  such  a  character. 

Mr.  Baron  Channell.  Suppose  there  is  no  war  going  on  at  all,  so  that  there  could 
be  no  hostile  cruising,  or  any  employment  of  the  sljip  as  a  transport,  or  for  aggressive 
purposes,  would  you  then  say  that  that  ship  was  fitted  out  as  a  transport  or  store-ship  ? 
That  is  the  difficulty. 
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Mr.  Baron  Pigott.  Mr.  Mellish  gave  an  illustration,  that  you  must  find  harpoons 
on  Ijoard  a  whaler ;  that  is  a  very  good  illustration. 

Mr.  SoucTOR  General.  Yes,  my  lord;  or  it  might  be  said,  if  you  find  pontoons  on 
board  a  store-ship,  that  -v>  ould  show  that  the  stores  were  intended  for  an  army ;  that 
would  be  a  very  decided  ease,  but  there  would  be  possibly  very  few  such  cases.  More- 
over the  harpoons,  in  the  case  of  the  whaler,  would  be,  I  should  think,  hardly  fittings ; 
they  would  be  in  the  nature  of  arms  for  a  particular  purpose  taken  in  the  ship,  and  if 
there  were  fittings  particularly  adapted  for  the  stowage  of  harpoons,  it  would  be  an 
equipment  of  a  distinctive  character.  But  I  do  not  think  you  could  expect  that  often. 
The  same  adaptations  that  would  do  to  carry  troops,  infantry  we  will  say,  would  do 
for  emigrants.  It  would  be  very  difficult  to  distinguish  the  one  from  the  other.  I 
ventured  to  put  a  case  to  your  lordships.  Suppose  equipments,  as  to  which  it  would 
be  difficult  to  say  whether  they  are  intended  for  emigrants  or  troops,  of  which  possibly 
the  distinctive  character  could  not  be  determined  till  the  troops  came  on  board,  would 
you  wait  till  the  troops  were  on  board ;  would  not  you  seize  the  ship  supposing  the 
equipper  were  to  say,  I  mean  those  equipments  for  troops?  I  take  the  case  of  what 
happened  here,  or  nearly  the  same.  "I  mean  those  for  troops,"  says  the  equipper. 
Would  not  that  be  an  equipment  for  troops?  I  apprehend  that  it  would  be  the  best 
possible  evidence  of  the  character  of  the  equipment,  and  that  the  character  jiei'  ee  must 
generally  be  extremely  doubtful. 

Now,  my  lords,  passing  from  a  transport  to  a  store-ship,  what  would  you  expect  to 
find?  She  might  carry  any  sort  of  stores,  not  necessarily  shot  or  shells,  but  boots  and 
clothing,  or  anything  else ;  the  same  fittings  that  would  do  for  boots  and  clothing  would« 
do  for  almost  any  kinds  of  merchandise.  Are  you  to  wait  till  the  boots  and  clothing 
are  put  on  board  to  determine  the  character  of  the  equipment?  No.  Your  object  is 
prevention.  Supposing  the  equipper  said,  "I  intend  these  fittings  for  boots  and  trows- 
ers  for  troops,"  I  imagine  that  that  intention  would  determine  the  character  of  the 
equipment.  That  appears  to  me  to  be  a  much  plainer  construction,  and  a  much  easier 
and  simpler  construction,  than  to  say  there  must  be  something  in  the  equipments,  on 
the  face  of  them.  Indicating  that  they  are  meant  for  a  particular  purpose.  That  I  say 
is  not  in  the  words  of  the  act,  the  words  of  the  act  are  not  "as  a  transport  or  store-ship," 
&e.,  but  "  in  order  that  the  vessel  may  be  employed  in  the  service  of  a  foreign  prince  or 
state,"  for  a  certain  purpose.  Then  if  you  have  the  two — I  am  now  dealing  with  the 
literal  words  of  the  act-— if  yon  have  the  equipping,  and  if  you  have  also  the  intention 
that  the  vessel  shall  be  employed  in  the  ser'y;ice  of  a  foreign  prince,  you  have  the  two 
things  mentioned  in  the  act  concurring ;  yon'do  not  want  more.  So  that,  as  I  venture 
to  put  it,  my  learned  friend's  interpretation  does  virtually  require  £in  addition  to  the 
words  of  the  act. 

Upon  the  subject  of  equipping,  I  may  be  allowed  to  say  that  it  does  not  appear  to  me 
that  equipping  is  necessarily  confined  to  wjiat  is  additional  to  structure,  but  I  should 
contend  With  my  learned  friend  the  attorney  general  that  it  is  applicable  to  mere  struc- 
ture. I  do  not  wish  to  repeat  what  he  said  upon  the  subject,  that  supposing  always 
you  prove  a  design  and  intention  that  the  vessel  shall  be  employed  to  cruise  and  com- 
mit hostilities,  and  that  she  shall  be  equipped,  anything  done  in  pursuance  of  that 
design,  even  in  building  the  vessel  by  contract,  adapted  to  that  equipment,  and  in 
furtherance  of  that  design,  is  within  the  meaning  of  the  act. 

If  the  intention  is  to  stop  at  building,  it  may  be  that  building  would  not  be  within 
the  meaning  of  the  act,  but  if  the  intention  is  to  fit  out,  (I  am  using  that  as  the  most 
comprehensive  word,)  then  anything  done  in  pursuance  of  the  intention  would  be  a 
fitting  out.  And  without  recurring  to  the  illustrations  I  have  before  put,  I  venture  to 
think  that,  with  regard  to  transport  or  store  ships,  the  making  the  decks  wider  in  order 
to  carry  horses,  altholigh  that  would  be  a  part  of  the  structure  of  the  vessel,  would  still 
be  an  equipment  of  the  ship  as  a  transport  or  store-ship.  If  you  wish  the  vessel  to 
make  a  capture,  and  you  alter  the  shape  of  her  prow,  and  make  her  longer,  and  add  a 
screw  propeller,  those  are  structural  equipments  per  se,  ancipitis  usm,  but  they  are  for 
the  purpose  of  her  cruising  and  committing  hostilities,  and  they  are  therefore  equipments 
within  the  act.  That  is  the  interpretation  I  venture  to  put  upon  the  act,  and  I  submit 
that  there  may  be  equipments  by  construction  as  well  as  equipments  by  the  addition 
of  hammock  nettings  and  a  variety  of  articles  of  that  sort.  Inde'e'd,  in  this  case  there 
were  unquestioned  equipments,  I  take  it,  and  there  can  be  no  doubt  whatever  that  the 
ship  was  intended  to  be  so  far  equipped  as  to  take  the  sea.  No  human  being  can  doubt 
that:  but  she  probably  was  not  intended  to  have  her  arms  put  on  board  her;  that,  I 
think,  is  a  fair  supposition.  If  any  of  those  equipments  were  ancipitis  usus,  that  would 
be  explainable  by  the  intention.  And  I  submit  that  the  true  construction  of  the  act  is 
to  explain  the  nature  of  equipments  which  are  ambiguous  by  the  intention  of  the 
equipper. 

My  lords,  I  will  only  observe  further  upon  this,  that  two  or  three  cases  in  the  United 
States  decided  upon  the  construction  of  their  slave  trade  acts  quite  bear  out  this  view. 
My  learned  friend,  the  attorney  general,  referred  to  one  of  those  cases  yesterday.  Thdt 
was  the  case  of  the  United  States  against  Grooding.    I  will  refer  to  that  again.    I  have 
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no  doubt  that  is  in  your  lordships'  reeoUection.  That  was  a  case  of  an  indictment,  and 
the  indictment  there  was  against  Gooding  for  "fitting  out;"  that  was  the  word  used. 
I  know  that  there  are  other  words  in  the  act.  There  are  the  words  "build"  and  "pre- 
pare," but  "fitting  out"  was  the  charge.  Gooding  fitted  out,  although  he  used  no 
equipments  peculiarly  calculated  for  the  slaTe  trade. 

The  same  doctrine  was  held  in  the  Plattsburg  case,  in  the  tenth  volume  of  Wheaton's 
Reports,  page  133.    I  am  now  about  to  quote  from  the  judgment. 

Mr.  Baron  Chaunell.  Does  that  give  the  words  of  the  act? 

Mr.  SoucrroE  General.  The  words  of  the  act  are,  as  I  recollect  them,  "build,  equip, 
fit  out,  or  otherwise  prepare." 

Mr.  Baeon  Channell.  Prepare  for' what? 

Mr.  SoLiciTOE  General.  For  the  slave  trade ;  but  I  will  give  your  lordship  the  words 
of  the  act ;  they  were  read  yesterday  by  my  learned  friend  the  attorney  general. 

Mr.  Baeon  Channell.  When  the  learned  attorney  general  cited  the  case  yesterday, 
I  had  not  the  distinction  in  my  mind  so  clearly  as  I  have  now,  that  it  is  not  to  equip  a 
ship  as  a  store  ship,  but  to  equip  a  ship  to  be  "used  or  employed." 

Mr.  Attorney  General.  My  lords,  I  find  in  the  print  of  what  I  said  to  your  lord- 
ships yesterday  that  the  words  of  the  act  are  stated  from  the  act.  This  is  the  passage : 
"  The  act  contains  large  words.  It  '  prohibited,  under  penalties,  any  citizen  or  citizens 
of  the  United  States,  or  any  other  person  or  persons,'  from  doing  these  things:  no  such 
person  'shall  for  himself,  themselves,  or  any  other  person  or  persons  whatsoever,  either 
as  master,  factor,  or  owner,  build,  fit,'"  I  said  that  the  word  "out"  had  slipped  out 
^here,  for  it  is  found  in  the  subsequent  words  in  all  the  clauses,  therefore  I  read  it  as  if 
it  were  there,  "  fit  out,  equip,  load,  or  otherwise  prepare  any  ship  or  vessel  in  any  port 
or  place  within  the  jurisdiction  of  the  United  States,  nor  cause  any  such  ship  or  vessel 
to  sail  from  any  port  or  place  whatsoever,  within  the  jurisdiction  of  the  same,  for  the 
purpose  of  procuring  any  negro,  mulatto,  or  person  of  color  from  any*foreigu  kingdom, 
place,  or  country,  to  be  transported  to  any  port  or  place  whatsoever,  to  be  held,  sold, 
or  otherwise  disposed  of  as  slaves,  or  to  be  held  to  service  or  labor." 

Mr.  SoLiciTOE  General.  "For  the  purpose,"  in  that  act,  appears  to  be  substituted 
for  "in  order  thatj"  in  this.  I  apprehend  the  meauing  will  be  very  much  the  same. 
The  case  my  learned  friend  yesterday  referred  to,  as  your  lordships  are  aware,  turned 
upon  the  meauing  of  "fit  out,"  and  that  was  an  indictment.  This  was  a  question  of 
the  forfeiture  of  a  vessel,  and  what  is  said  in  that  judgment  is  this.  I  may  remark 
that  there  was  proof  here  of  a  barrel  of  handcuffs  beyond  doubt ;  but  they  say,  "Assum- 
ing the  equipments  were  all  innocent  in  their  own  nature,  that  would  not  help  the  case, 
if  there  were  positive  proof  of  a  guilty  intention.  The  law  doe^  not  proceed  upon  the 
notion  that  provisions  or  equipments  which  are  adapted  to  ordinary  voyages  are  not 
within  the  forbidding  clause,  if  they  are  intended  for  the  slave  trade,  nor  is  it  necessary 
that  there  should  he  complete  equipments  for  this  purpose.  It  is  sufficient  if  any  pre- 
parations are  made  for  an  unlawful  purpose.  Such  was  the  doctrine  of  this  court  in 
the  cases  formerly  adjudged,  and  which  were  cited  at  the  bar." 

Now,  my  lords,  I  cannot  help  thinking  that  that  is  the  obvious  and  rational  construc- 
tion, and  it  is  in  accordance  with  the  construction  of  criminal  statutes.  The  main 
thing  to  ascertain  is  the  mens  rea,  and  then  the  facts  are  judged  by  the  light  thrown 
upon  them,  and  I  cannot  conceive  any  hardship  upon  anybody  if  what  he  does  is  viewed 
by  the  light  of  his  intention.  You  must  be  always  liable  to  error  in  determining  what 
equipments  are  or  are  not  upon  the  face  of  them  fitted  for  a  transport  or  store-ship,  or 
for  a  ship  of  war.  You  may  have  difiference  of  opinion  and  conflicting  testimony,  but 
if  you  once  arrive  at  the  fact  that  the  man  makipg  them  intended  them  for  the  one  or 
the  other  purpose,  it  appears  to  me  that  you  have  the  most  complete  evidence  and  the 
most  satisfactory  explanation  of  what  the  equipments  are ;  and  this  construction  meets 
what  was  intended  to  be  provided  against  by  the  legislature.  In  fact,  with  respect  to 
transports  or  store-ships,  it  appears  to  me  that  to  hold  that  the  equipments  must,  upon 
the  face  of  them,  reveal  their  intention,  would  almost  be  to  repeal  the  act — you  could 
not  do  it. 

Lord  Chief  Baeon.  It  is  a  little  contrary  to  the  general  spirit  of  our  criminal  law 
to  suppose  that  the  most  guilty  intention  will  render  an  act  a  crime  which  is  otherwise 
innocent.  For  instance,  if  you  administer  something  which  is  not  calculated  to  kill, 
however  strongly  you  may  believe  it  will  have  that  influence  in  consequence  of  some 
magical  ceremony  which  it  has  undergone,  that  is  not  a  crime.  It  is  not  even  a  misde- 
meanor to  administer,  for  instance,  pills  that  have  been  exposed  to  the  light  of  the 
moon  at  Candlemas,  or  gone  through  any  other  absurd  ceremony  for  the  purpose  of 
producing  what  the  party  who  administers  them  believes  to  be  a  poisonous  effect.  The 
administering  of  those  piUs  would  not  even  be  a  misdemeanor  of  any  kind. 

Mr.  Solicitor  General.  In  those  cases  the  things  could  not  produce  the  effect,  but 
here  is  a  ship  calculated  to  carry  out  the  object,  although  it  may  be  fitted  also  for  other 
things. 

Lord  Chief  Baron.  You  see,  I  am  merely  caUing  your  attention  to  that  portion  of 
our  criminal  law,  which  certainly  lays  down  this,  Qiat  the  most  guilty  intention  will 


PARLIAMENTARY   AND   JUDICIAL   APPENDIX,    NO.    XV.  385 

not  render  an  innocent  act  a  crime.  It  may  he  very  wicked,  but  it  is  not  a  crime.  It 
niay  be  said,  you  know,  that  a  man  who  administers  something  which  he  thinks  will 
kill,  is  as  much  guilty  of  an  intention  to  murder  as  a  man  who  administers  prussic  acid, 
or  argeuic,  or  aconite. 

Mr.  Baron  Beamweu..  I  suppose  you  would  contend  that  supposing  an  act  of  Parlia- 
ment had  made  it  criminal  for  any  person  to  administer  to  any  other  person  anything 
with  intent  to  commit  murder,  then  if  a  man  gave  the  harmless  pills  that  would  be 
within  the  act  of  Parliament,  and  that  the  argument  on  the  other  side  is  pretty  much 
the  same  as  the  argument  would  be  there,  if  it  were  said,  how  could  this  be  done  with 
the  intent,  when  it  could  by  no  possibility  bring  about  the  result. 

Mr.  Attorney  General.  If  a  man  keeps  house  with  the  intent  of  defrauding  his 
creditors,  although  keeping  house  is  quite  innocent  in  itself,  yet  the  intent  and  the  act 
together  are  made  a  crime  by  the  law. 

Mr.  SouciTOR  General.  I  was  going  to  refer  to  the  case  that  Mr.  Baron  Bramwell 
put,  of  a  man  being  in  the  neighborhood  of  a  house  for  the  purpose  of  watching  and 
so  on;  then  the  act  is  made  guilty  by  the  intention;  the  act  itself  is  innocent,  but  the 
intention  makes  it  guilty. 

Lord  Chief  Baron.  There  the  act  is  of  a  doubtful  character ;  the  keeping  house 
with  the  intent  of  defrauding  one's  creditors  is  not  innocent ;  it  is  an  act  of  bank- 
ruptcy ;  you  must  take  it  altogether ;  but  we  have  Igng  ago  come  to  consider  an  act  of 
bankruptcy  not  a  crime,  and  bankruptcy  itself  only  a  misfortune. 

Mr.  Solicitor  General.  Certainly,  ray  lotd ;  but  I  was  taking  the  case  Mr.  Baron 
BramweU  suggested,  of  a  man  watching  outside  a  house  with  the  intent  to  steal;  then 
an  otherwise  innocent  act  becomes  guilty  by  the  intention,  and  you  look  at  the  inten- 
tion to  interpret  the  act.  So  here  the  act  says  you  shall  not  do  two  things ;  you  shall 
not  equip,  and  you  shall  not  equip  with  such  an  intention.  So  that  if  you  show  the 
equipment  and  show  the  intention,  you  show  the  two  things  which  the  act  requires, 
and  that  is  the  simple  construction  which  we  put  upon  the  act.  And  if  you  import 
into  the  act  that  the  equipment  must  be  upon  the  face  of  it  such  as  would  necessarily 
indicate  the  intention,  you  add  provisions  to  the  act  which  are  not  to  be  found  in  it. 

Now,  my  lords,  having  said  so  much  with  respect  to  the  construction  of  the  act,  I 
hope  I  have  at  least  succeeded  in  making  my  view  intelligible  to  your  lordships, 
namely,  that  any  equipment  with  the  prohibited  intention  is  enough.  I  now  come  to 
the  evidence  in  this  case,  and  I  think  it  may  be  convenient  to  say  a  word  or  two  about 
that  before  I  proceed  to  the  summing  up.  You  have  had  the  evidence  very  minutely 
brought  before  you  by  my  learned  friend  the  attorney  general  on  one  or  two  occasions, 
but  I  win  state  generally  now  what  it  was.  I  am  ready  to  deal  with  either  question, 
the  summing  np  or  the  evidence,  whichever  might  be  convenient,  first.  I  propose  to 
say  a  word  about  the  verdict  being  against  the  evidence  before  I  proceed  to  the  sum- 
ming np.  I  am  quite  willing  to  take  any  other  course  if  the  court  thinks  it  conve- 
nient. 

Lord  Chief  Baron.  Pray  pi^sne  your  own  course. 

Mr.  Baron  Bimmwell.  What  appeared  to  me  was,  that  as  to  the  substance  of  my 
lord's  summing  up,  we  cannot  possibly  have  a  better  authority  than  himself;  and  that 
the  purport  of  his  summing  up  was  that  the  equipment  did  not  come  within  the  class 
of  acts  contemplated  by  the  statute.  He  said  that  the  act  must  be — I  do  not  say  an 
arming ;  on  the  contrary,  he  said  it  need  not  be  an  arming,  but  of  a  warlike  character — 
something  calculated  to  enable  the  ship  to  commit  hostilities.  I  think  that  is  so. 
That  is  the  direction  you  find  fault  with,  you  know. 

Mr.  Solicitor  General.  Yes,  my  lord;  I  was  going  to  say  a  few  more  words  about 
the  direction.  I  was  going  to  contend  that  the  effect  of  some  parts  of  the  direction 
might  be,  though  not  open  to  direct  exception,  calculated  to  confuse  the  jury,  and  that 
the  court  might  think  it  desirable  to  have  a  new  trial,  even  if  there  was  not  an  abso- 
lute misdirection.  I  was  going  to  say  a  word  upon  that  after  touching  upon  the  evi- 
dence. 

Lord  Chief  Baron.  That  might  be  considered  rather  hard  upon  the  defendants, 
and  the  rather  as  the  attorney  general,  on  the  part  of  the  Crown,  certainly  did  not  put 
forward  any  distinct  proposition  of  law  at  the  trial ;  and,  therefore,  if  the  compMnt  of 
want  of  proper  direction  and  of  full  explanation  arises  on  the  part  of  the  Crown  itself 
I  think  it  would  be  rather  too  much  to  say  that  the  defendants  are  to  be  put  in  peril 
a  second  time  on  that  ground. 

Mr.  Solicitor  General.  With  great  respect,  my  lord,  I  cannot  accede  to  your  lord'- 
ship's  statement  that  no  proposition  of  law  was  distinctly  laid  down  by  the  late 
learned  attorney  general. 

Lord  CHiEr  Baron.  I  supposed  yon  had  not  forgotten  what  I  said  upon  that  sub- 
ject ;  I  thought  it  right  to  refer  to  it  and  say  so,  because  I  have  again  looked  over  the 
whole  of  the  proceedings  on  the  trial,  and  I  can  find  no  instance  of  any  distinct  and 
clear  proposition  of  law  beyond  this,  that  in  the  circumstances  of  the  present  case  the 
Crown  is  entitled  to  the  verdict,  and  that  the  jury  ought  to  find  that  the  vessel  is  for- 
feited. 

25  A  c— yoL.  T 
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Mr.  Solicitor  Gbnbrai,.  I  think,  my  lord,  I  can  refer  to  one  or  two  propositions  of 
law  very  clearly  stated  by  the  late  leaxned  attorney  general.  I  begin  with  one  in 
page  226.* 

LoED  Chief  Baron.  Is  that  in  the  large  edition? 

Mr.  Solicitor  Gekeral.  It  is,  my  lord.  * 

Lord  Chief  Baron.  That  is  the  very  last  page  of  everything  the  attorney  general 
said. 

Mr.  Solicitor  General.  That  is  so,  my  lord. 

Lord  Chief  Baron.  I  should  have  expected  that  if  it  was  meant  to  assist  the  judge 
and  the  jury,  it  would  have  been  the  earliest  thing,  not  the  last. 

Mr.  Baron  Bkamwell.  What  is  the  proposition  laid  down  there? 

Mr.  Solicitor  General.  It  is  this,  my  lords :  "  I  ask  you  to  give  your  conclusion  in 
this  case  on  the  evidence ;  and  I  will  state  at  once  what  I  intended  to  have  stated  a 
little  eaxlier,  that,  so  far,  I  agree  with  my  learned  Mend  that  the  'intent'  must  be  an 
intent  of  one  or  more,  having,  at  the  time,  the  means  and  opportunity  of  forwarding 
and  furthering  such  intent  by  acts.  I  agree  that  anything  else  called  an  intent,  or 
that  which  would  be  called  an  intent  in  the  mind  of  any  person  not  of  this  description, 
must  be  treated  properly  as  a  mere  wish,  imagination,  or  desire.  By  'intent,'  undoubt- 
edly the  act  means  practical  intent.  But  here  you  have  various  persons  apparently 
with  the  power  of  influencing  the  destination  of  this  ship."  That  appears  to  me,  my 
lord,  to  be  very  clearly  stated. 

Lord  Chief  Baron.  That  is  not  what  I  complain  of;  if  "intent"  were  the  only 
"word  used  in  the  act,  it  would  be  very  well  to  say  that  there  he  explains  intent.  But 
what  I  complain  of  is  that  there  is  no  distinct  proposition  of  law  which  says  this 
act  is  directed  against  so  and  so ;  if,  therefore,  the  vessel  is  found  under  such  and  such 
circumstances  with  such  an  intent,  then  the  verdict  ought  to  be  for  the  Crown  and 
against  the  defendant.  No  doubt  there  are  scraps  here  and  there,  such  as  that 
explaining  the  word  "intent"  here,  for  instance;  but  there  is  no  i^roposition  of  law 
distinctly  laid  down.  I  cannot  do  better  than  call  your  attention  for  a  moment  to  the 
exception ;  I  happen  now  to  have  it  before  me ;  I  had  not  got  it  on  the  former  occasion. 
These  are  the  exceptions,  and  you  will  see  from  them  the  view  which  the  late  learned 
attorney' general  took  of  my  summing  up.  I  am  going  to  read  to  you  the  expanded 
exceptions  which  were  sent  to  me  a  fortnight  or  three  weeks  after  the  trial. 

Mr.  Solicitor  General.  I  believ«,  my  lord,  that  is  not  in  the  book. 

Lord  Chief  Baron.  No;  I  will  tell  you  what  they  were.  First,  "  That  if  the  vessel 
vras  in  course  of  building,  in  execution  of  a  contract  with  or  order  from  the  Confed- 
-erate  States,  or  their  agents  at  Liverpool,  for  the  purpose  of  being  employed  by  the 
Confederate  States  to  commit  hostilities  against  the  United  States,  the  statute  was 
not  violated."  There  is  no  pretense  for  saying  that  I  ever  laid  that  down.  1  am  sure 
that  none  of  my  learned  brothers  can  imagine  that  I  ever  laid  that  down  in  any  part 
of  my  summing  up.  The  second  is  this :  That,  "if  the  vessel  was  not  intended  to  be 
equipped,  furnished,  or  fitted  with  a  warlike  armame]|b  within  the  realm,  the  statute 
was  not  violated."    I  have  never  used  the  words  "  wanike  armament "  at  all. 

Mr.  Solicitor  General.  Not  exactly  that  expression,  my  lord. 

Lord  Chief  Baron.  I  say  that  there  is  nothing  in  the  summing  up  that  will  warrant 
that.  Then  it  says,  thirdly,  "  That  it  is  immaterial  that  the  persons  engaged  in  execut- 
ing such  contract  or  order  knew  that  the  vessel  was  to  be  employed  by  the  Confederate 
States  against  the  United  States."  I  took  that  matter  for  granted;  but  I  never  said 
it  was  wholly  immaterial.  Lastly,  That  "in  the  seventh  section  of  the  act,  the  words 
equip,  furnish,  fit  out,  and  arm,  all  mean  the  same  thing."  My  summing  up  does  not 
contain  that.  On  the  contrary,  I  referred  to  the  ease  in  the  6th  Peters  where  I  told 
the  jury  that  the  American  jury  found  that  the  vessel  wa§  fitted  out,  though  she  was 
not  armed,  and  that  I  approved  of  "that,  and  left  that  as  one  of  the  matters  that  I 
summed  up  to  them.  And  if  this  had  been  even  hinted  at — ^for  at  the  trial  this  was  not 
even  hinted  at  in  the  remotest  degree;  I  have  the  original  paper  handed  to  me  at  the 
time  of  the  trial,  which  contains  nothing  about  that  exception,  and  that  induced  me 
to  believe  that  the  attorney  general  agreed  with  me,  that,  substantially,  the  four  words 
did  mean  the  same  thing ;  I  sayj  if  that  had  been  mentioned  at  the  time  of  the  trial, 
before  the  jury  were  dismissed,  I  should  have  said  at  once  and  instantly,  Gentlemen  of 
the  jury,  I  expressed  my  opinion  upon  the  meaning  of  these  words,  as  I  think  I  was 
justified  in  doing ;  but  I  never  meant  to  lay  it  down  as  a  matter  of  law ;  on  the  con- 
trary, I  left  the  case  to  you  in  a  manner  that  excluded  my  so  laying  it  down. 

Mr.  Solicitor  General.  On  the  subject  of  the  meaning  of  "  equipment,"  and  so  on, 
the  late  learned  attorney  general  directly  joined  issue  with  your  lordship ;  and  when 
your  lordship  said  that  you  thought  that  equipping,  furnishing,  fitting  out,  and 
arming  meant  the  same  thing,  he  said  "No,  they  did  not." 

Lord  Chief  Baeon.  At  what  page  is  that? 

Mr.  Solicitor  General.  I  think  your  lordships  wiQ  find  that,  substantially,  that 
is  so.    I  had  not  the  advanfage  of  being  present  at  the  trial.    I  am  referring  to  the 

*  See  page  126. 
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notes ;  it  is  at  page  199*  of  the  larger  book.  You  ■will  see  the  leaxned  attorney  general 
draws  attention  to  the  fact  that  the  words  "  equipped,"  "furnished,"  "fitted  out,"  and 
"  armed,"  are  used  not  conjunctively  hut  alternately,  as  it  is  called  here.  It  begins  at 
the  very  top  of  page  199.*  "  The  next  contention  of  my  learned  friend  was  this,  that 
to  bring  the  case  within  the  statute  the  vessel  described  in  the  seventh  section  must 
be  a  fully  armed  vessel  issuing  out  of  a  port.  Now,  I  cannot,  of  course,  agree  to  that 
argument,  or  adopt  that  view  of  the  section  of  the  statute,  because  it  is  upon  the 
surface  of  the  statement  in  the  first  sentence  which  I  addressed  to  the  jury  that  this 
was  not  an  armed  vessel.  The  whole  history  of  the  matter  is  now  before  the  jury. 
Of  course,  there  was  never  any  idea  of  suggesting  that  the  vessel  was  armed.  1  will 
come  hereafter  to  the  arms  that  were  probably  intended  to  be  put  on  board  her  by  and 
by;  but  at  the  time  of  the  seizure  the  vessel  was  in  the  state  which  I  described,  built 
for  warlilce  purposes,  and  for  those  only,  but  not  having  received  any  armament  on 
board.  Now,  addressiag  myself  to  this  point,  I  have  no  doubt  your  lordship  has 
observed  that  those  various  words  (and  they  are  numerous)  which  are  used  in  the 
statute,  such  as  'equipped,'  'furnished,'  'fitted  out,'  'armed,'  and  so  on,  are  used  not 
conjunctively  but  alternately."  That  is  expressly  put  to  your  lordship.  "Lord  Chief 
Bason.  They  are  used  conjunctively  in  the  preamble  and  disjunctively  in  the  enacting 
clauses.  The  Attokis'ey  Genbrai..  Yes,  my  lord,  and  I  shall  show  your  lordship  good 
authority  that  the  true  construction,  as  I  understand  it,  whatever  may  be  the  language 
of  the  preamble,  is  disjunctive.  It  is  used  disjunctively."  Now  there  could  not  be  a 
more  clear  statement  of  a  proposition  of  law  than  that.  I  am  deaHag  with  your 
lordship's  remark  that  there  was  not  a  single  clear  proposition  of  law  stated. 

Lord  Chief  Baron.  I  said  a  clear  proposition  of  law,  laying  down  the  rule  which 
was  to  govern  the  case.  If  you  think  that  that  is  met  by  pointing  out  a  few  words  in 
one  address,  and  some  others  in  another,  dealing  with  the  equipment  at  the  beginning 
and  the  intent  at  the  end,  and  other  things  in  the  middle,  I  do  not. 

Mr.  Solicitor  Generai-.  I  do  not  mean  to  say  that  there  was  so  clear  and  complete 
an  exposition  of  the  statute  as  we  have  heard  from  the  present  attorney  general. 

Lord  Chief  Baron.  The  late  attorney  general  did  not  say  what  "  equip  "  meant,  as 
distinguished  from  ''  fit  out  and  arm." 

Mr.  Baron  Bramwell.  The  observations  of  the  late  attorney  general  are  very  dis- 
tinct in  a  sense ;  they  are  of  a  negative  character.  He  says.  It  is  not  right  to  take  it 
like  this  and  I  do  not  agree  to  this ;  but  you  do  not  &i,d  Mm  saying  anything  positive. 

Mr.  Solicitor  General.  He  hands  up  the  case  in  the  6th  Peters. 

Mr.  Baron  Pigott.  I  understand  my  lord  to  say  that  he  wanted  him  to  point  out, 
I  do  or  I  do  not  complain  of  the  building  the  whole  hull  of  the  vessel,  but  something 
more  is  done ;  I  do  complain  of  the  way  in  which  the  bulwarks  are  fitted ;  I  do  com- 
plain of  the  stanchions  being  there.  That  is  what  my  lord  says  he  ought  to  have  laid 
down  fully  and  clearly. 

Mr.  Attorney  General.  I  think  I  have  found  a  passage,  if  your  lordship  will  look 
at  it,  at  the  top  of  page  SlO.t       j, 

Mr.  Solicitor  Genebai„  On  page  209  the  attorney  general  discusses  the  act  at  some 
length;  he  reads  the  provisions  of  the  foreign  enlistment  act,  and  then  he  quotes  one 
or  two  cases.  He  quotes  the  United  States  against  Guinet,  2d  Dallas  Reports,  page  321, 
to  show  "  That  the  converting  a  ship  from  her  original  destination  with  intent  to  com- 
mit hostilities,  or,  in  other  words,  converting  a  merchant  ship  into  a  vessel  of  war, 
must  be  deemed  an  original  outfit,  for  the  act  would  otherwise  become  nugatory  and 
inoperative.  It  is  the  conversion  from  her  peaceable  use  to  the  warlike  purpose  that 
constitutes  the  offense.  Then  it  appears  that  the  vessel  to  which  that  case  referred 
never  actually  proceeded  on  a  cruise,  and  yet  Guinet  was  convicted.  Whereas  he 
argues:  'In  the  case  at  bar,  the  Bolivar,  having  actually  performed  her  cruise  and 
made  captures  of  vessels  and  property  of  nations  with  whom  the  United  States  were  at 
peace,  no  room  is  left  for  doubting  the  object  of  her  outfit  in  the  port  of  Baltimore.' 
But  of  CQurse  it  was  necessary  that  the  act  should  be  completed  within  the  territories 
of  the  United  States.  And  it  was,  therefore,  held  that  imder  that  portion  of  the  stat- 
ute in  which  the  word  '  or,'  and  not  the  word  '  and,'  is  used,  and  iu  that  respect  exactly 
the  same  as  the  general  structure  of  our  seventh  sectiqn,  upon  the  charge  of  being  oon- 
cerned-^which  is  one  of  the  charges  in  this  information — ^in  the  fitting  out,  such  charge 
is  established  by  showing  the  intent,  and  a  partial  construction  only,  and  not  a  com- 
plete construction  or  arming  of  the  vessel.  That  applies  to  one  of  the  objections  taken 
by  my  learned  friend.  Sir  Hugh  Cairns,  in  this  case,  that  the  vessel  is  not  a  complete 
vessel,  and  to  his  argument,  that  in  order  that  it  should  be  brought  withiu  any  one  of 
the  limits  of  this  section  it  ought  to  be  a  completed  vessel.  To  which,  as  I  understand 
his  argument,  there  should  be  superadded  some  equipinent,  or  fitting,  or  arming,  which 
he  contended  besides  was  indispensable  to  make  the  ofiense  in  any  sense  a  complete 
offense.  Gentlemen,  I  think  I  have  now  come  to  the  last  of  the  legal  discussions  invited 
and  raised  by  my  learned  friend,  and  upon  this  authority  I  would  submit  to  you,  that 
the  authority  also  agrees  with  the  reasonable  construction.    Two  points  are  established ; 

*  See  page  111.   t  See  page  116.  , 
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first,  that  arming  is  not  necessary  in  order  to  constitute  one  of  the  violations  of  the 
statute,  namely,  the  heing  conoenaed  in,  or  probably  endeavoring,  but  at  all  events 
being  concerned  in  the  equipping,  furnishing,  or  fitting  out." 

Mr.  Baron  Bramwbll.  That  is  a  negative. 

Mr.  SoiiciTOR  General.  "  And  the  next,  that  it  is  not  in  any  view  of  the  section 
necessary  that  the  vessel  vrith  reference  to  which  the  forfeiture  is  sought  to  be  affirmed 
should,  at  the  time  of  seizure,  be  a  completed  vessel,  and  have  then  superadded  some 
armament  or  fitting  of  war." 

Mr.  Baron  Bramwbix.  I  noticed  that  passage  before.  ,  You  see  there  are  two  nega- 
tives stated  there,  but  nowhere  the  proposition  which  we  have  heard  from  the  learned 
attorney  general  in  the  course  of  this  argument,  which  says  that  any  equipping  wiU  do, 
however  innocent  in  character,  if  it  were  done  with  the  intent. 

Mr.  Solicitor  General.  The  attorney  general  proceeds  to  state  the  evidence,  and 
what  is  affirmative  in  his  speech  is,  I  think,  to  be  found  in  his  comments  upon  the 
evidence. 

[The  court  adjourned  for  a  short  time.] 

Mr.  Solioitoe  General.  My  lords,  upon  the  subject  to  which  your  lordship  referred, 
I  may,  perhaps,  mention  that  I  find  that  the  late  attorney  general  called  the  attention 
of  his  lordship  very  pointedly  to  the  case  of  "  The  United  States  vs.  Quinoy,"  and  the 
passages  at  page  204*  of  the  report  which  I  have  here  of  the  attorney  general's  speech 

Lord  Chibe  Baron.  What  is  the  object  of  what  you  are  referring  to  ?  Is  it  to  point 
out  some  proposition  of  law  distinctly  laid  down? 

Mr.  Solicitor  General.  Yes,  my  lord. 

Lord  Chief  Baron.  Eeally  I  think  we  have  had  almost  enough  upon  that  subject. 

Mr.  Solicitor  General.  Very  well,  my  lord,  I  should  not  have  referred  to  it  if  your 
lordship  had  not  done  so.  I  did  not  propose  to  trouble  the  court  with  any  portions  of 
the  late  attorney  general's  statement ;  but,  as  your  lordship  stated  that  there  were  no 
distinct  propositions  of  law  laid  down  by  him,  I  was  going  to  say  that  I  think  I  could 
mention  some. 

Lord  Chief  Baron.  It  is  an  exceedingly  painful  matter  to  aUude  to  the  late  attorney 
general  in  this  way. 

Mr.  Solicitor  General.  No  doubt  it  is,  my  lord. 

Lord  Chief  Baron.  It  is  impossible  not  to  feel  the  condition  in  which  the  late 
attorney  general  is  now  placed,  and  it  is  impossible  not  to  entertain  a  respect  for  him, 
as  a  most  honorable  and  learned,  and  particularly,  I  think,  an  independent-minded 
man,  who  would  always  endeavor  to  do  his  duty.  But,  at  the  same  time,  if  one  is 
called  upon  to  remark  as  to  the  mode  in  which  the  matter  was  presented  to  the  court 
and  to  the  jury,  one  may  say  that  one  should  have  expected  an  explanation  about  the 
statute  to  come  in  the  first  instance  from  him;  one  might  have  expected  him  to  say, 
here  is  the  law ;  it  has  never  been  put  in  force  before.  He  did  tell  the  jury  that ;  he 
said,  I  shall  prove  these  facts.  He  did  not  say  in  "what  manner  those  facts  would  apply 
to  that  statute,  nor  did  he  give  anything  like  an  explanation  of  it  which  would  enlighten 
the  minds  of  the  jury  or  enlighten  the  court.  I  do  not  profess  to  say  that  I  or  any 
judge  would  at  once  pretend  to  expound  with  perfect  certainty  an  act  of  Parliament  to 
which  our  attention  was  then  for  the  first  time  called,  and  which  had  slept  in  the 
statute  book  for  forty-four  years. 

Mr.  Baron  Bramwell.  And  which  has  required  five  days  for  its  perfect  elucidation. 

Lord  Chief  Baron.  And  which  has  been  the  subject  now  of  five  days'  argument. 
I  say,  I  should  have  expected  that  in  the  outset  we  should  have  been  told  what  the 
Crown  complained  of  as  distinctly  as  this ;  the  proposition  which  we  propose  to  derive 
from  the  act  is  in  point  of  law  so  and  so.  But  not  only  did  I  not  get  that,  but  I  did 
not  even  get  any  assistance;  and  when  I  proposed  to  go 'into  it  and  see  whether  we 
could  not,  by  paring  down  the  proposition  first  on  one  side  and  then  on  the  other,  get 
to  some  point,  I  had  not  only  no  assistance,  but  I  had  a  steady  refusal  to  answer  any 
question,  or  to  give  me  any  information  beyond  this,  we  are  entitled  to  the  verdict. 

Mr.  Solicitor  General.  This  is,  my  lord,  as  you  have  said,  a  painful  subject  which 
I  did  not  intend  to  discuss  if  it  had  not  been  referred  to  by  your  lordship.  No  doubt 
there  was  not  the  complete  and  ■  full  explanation  of  the  statute  which  we  have  heard 
from  the  present  attorney  general.  At  the  same  time  I  only  ventured,  and  I  will  not 
say  more  about  it,  in  answer  to  a  remark  from  your  lordship,  to  show  that  in  many 
passages  of  his  address  the  late  learned  attorney  general  had  expressed  some  very  plain 
propositions  of  law.  But  indeed  I  will  not  dwell  upon  the  subject.  I  was  not  at  the 
trial,  and  therefore  I  am  the  less  able  to  judge  of  the  manner  in  which  the  case  went  to 
the  jury. 

As  your  lordship  has  referred  to  this  matter,  it, may  be  convenient,  as  connected  vfith 
it,  that  I  should  refer  at  once  to  the  summing  up,  and  I  will  proceed  to  do  so.  I  was 
about  to  say  a  little  while  ago,  with  respect  to  the  summing  up,  that  we  have,  I  think, 
one  very  clear  and  definite  matter  about  which  there  is  no  mistake.  It  was  ruled,  and 
that  ruling  has  been  supported  by  my  learned  friends  here,  that  the  equipment  must 

,  *  See  page  114, 
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be  of  a  warlike  character,  and  I  wish  that  there  should  be  no  misunderstanding  about 
that ;  not  of  a  -warlike  character  as  explained  by  intention,  but  of  a  warlike  character 
to  some  extent  per  se,  and  on  the  face  of  it.  I  wish  to  have  that  clearly  linderstood, 
because  if  it  is  to  be  contended  that  any  equipment  ancipitis  usus  is  to  be  shown  to  be 
of  a  warlike  character  solely  by  intention,  that  would  be  another  case  altogether. 
That  is  what  we  contend  for,  as  I  have  before  observed.  But  it  is  contended,  and  that 
really  is  the  main  question,  that  the  equipment  must  be,  to  a  certain  extent,  per  se  of  a 
warhke  character.  It  is  not  enough  that  it  shall  be  shown  that  the  equipment  was 
applicable  to  warlike  purposes ;  it  is  not  enough  to  show  that  the  equipment  was  suit- 
able, but  the  equipment  must  be  shown  to  be  peculiarly  suitable;  and  must  be  made 
to  appear  to  be  so  on  the  face  of  it.  I  have  already  said  as  much  as  I  need  say  upon 
that  subject,  and  I  will  not  repeat  my  remarks.  If  my  learned  friend,  the  attorney 
general,  and  myself  are  right  upon  this  point  in  oui  vie#  of  the  law,  then  there  was  a 
misdirection ;  about  that  there  can  be  no  question.  I  do  not  desire  to  subject  the  rul- 
ing of  my  lord  to  any  minute  or  verbal  criticism,  and  I  shall,  of  course,  gladly  accept 
in  a  moment  any  explanation  from  the  Lord  Chief  Baron  with  regard  to  the  meaning 
of  his  words.  At  the  same  time  I  think  it  my  duty  to  call  attention  to  this  summing 
up,  which  I  cannot  help  thinking  had  the  effect  of  not  directing  the  attention  of  the 
jury  to  the  true  construction  of  the  statute,  and  may  have  tended  to  produce  an  im- 
proper verdict. 

Now,  my  lords,  I  apprehend  that  upon  the  construction  of  a  statute  of  this  import- 
ance it  would  be  the  duty  of  a  judge  to  give  the  jury  some  direction,  and  that  the 
mere  leaving  of  the  words  of  the  statute  to  the  jury  without  any  direction  would  be 
extremely  unsatisfactory.  My  lords,  there  is  a  case  bearing  upon  this  matter,  namely, 
"  EUiot  ««.  The  South  Devon  Railway  Company,"  reported  m  the  second  volume  of  the 
Exchequer  Reports  at  page  725,  and  "in  that  case,  which  was  tried  before  Mr.  Justice 
Wightman,  the  court  directed  a  new  trial  upon  the-  ground  that  the  judge  did  not 
explain  to  the  jury  the  meaning  of  a  term  used  in  the  act  of  Parliament,  but  left  it  for 
them  to  put  their  own  construction  upon  it. 

Lord  Chief  Baeon.  What  was  the  word  ? 

Mr.  SouciTOK  Generai..  The  word  was  "to-wn,"  which  is  a  phrase,  I  should  think, 
likely  to  be  as  well  understood  by  a  jury  as  "the  equipping  of  a  vessel."  The  case  is 
fairly  stated  in  the  marginal  note.  "It  was  the  trial  of  an  issue  whether  a  railway  was 
passing  through  a  'town,'  within  the  meaning  of  the  railways  clauses  consolidation 
act,  (8  and  9  Vict.,  chap.  20,  sec.  11.)  The  judge  merely  told  the  jury  that  the  word 
'town'  was  to  be  understood  in  its  ordinary  and  popular  sense.  Held,  a  misdirection, 
inasmuch  as  the  judge  ought  to  have  given  such  a  definition  of  the  word  'town'  as 
would  have  enabled  the  jury  to  decide  the  issue.  '  Town '  in  that  act  means  a  collection 
of  inhabited  houses  so  near  to  each  other  that  they  may  reasonably  be  said  to  be  con- 
tinuous, and  the  term  wUl  include  a  space  of  open  ground  surrounded  by  continuous 
houses." 

Mr.  Baeon  Beamwell.  Why  did  not  somebody  say,  that  there  was  no  explanation 
given  of  what  a  "  collection  "  meant,  and  what  a  "  house  "  meant,  and  what  "  contin- 
uous "  meant,  and  so  on ;  they  are  aU  English  words. 

Mr.  Solicitor  General.  This  was  a  decision  of  this  court,  the  Court  of  Exchequer. 

Mr.  Baron  Bramwell.  I  am  aware  of  that,  and  if  I  may  venture  to  say  so,  it  is  not 
entitled  to  any  more  respect  on  that  account ;  still,  of  course,  it  is  entitled  to  all  respect ; 
but  I  have  often  thought,  what  is  a  judge  to  do  in  such  a  case  ?  Here  is  a  plain  popu- 
lar English  word  without  any  peculiar  technical  signification.  You  are  expected  to 
explain  it  to  the  jury.  You  must  explain  it  by  other  popular  plain  English  words. 
Then  must  you  not  explain  them  ?    So  that  I  do  not  know  where  you  are  to  stop. 

Mr.  Solicitor  General.  The  Court  of  Exchequer,  of  which  Mr.  Baron  Parke  was  ^ 
member  at  that  time,  held  that  a  new  trial  must  be  granted  because  Mr.  Justice  Wight- 
man  did  not  explain  in  what  sense  the  legislature  used  the  word  "  town."  That  was 
the  case:  "The  learned  judge  was  certainly  not  bound  (I  am  reading  what  Mr.  Baron 
Parke  says)  to  define  the  meaning  of  'town,'  so  as  to  embrace  every  possible  case,  yet 
he  ought  to  have  given  a  definition  sufficient  to  enable  the  jury  to  decide  the  present 
question,  which  is,  whether  the  railway  can  be  considered  as  passing  through  a  '  town ' 
within  the  meaning  of  the  act  of  Parliament."  That  is  the  substance  of  the  decision  of 
the  Court  of  Exchequer,  and  a  new  trial  was  accordingly  granted.  Now,  if  it  were 
necessary  or  desirable  to  explain  what  was  meant  by  "  town  "  in  the  act  of  the  8th  and 
9th  Victoria,  I  cannot  help  thinking  that  it  is  quite  as  necessary  to  explain  what  was 
meant  by  the  word  "  equipment "  in  the  foreign  enlistment  act,  which  is  at  least  as 
important  a  statute  and  at  least  as  ambiguous.  I  have  only  to  say  upon  that  point, 
that  according  to  the  decision  of  this  court,  if  the  learned  lord  chief  baron  had  merely 
left  to  the  jury,  in  the  words  of  this  act,  was  there  an  equipping,  and  so  on,  that  would 
not  have  been  considered  satisfactory. 

But,  my  lords,  it  appears  to  me  that  there  were  certainly  expressions  independent 
of  the  point  which  I  have  put,  (upon  which  theft  would  be  a  clear  misdirection  if  we 
are  right,)  tending  to  mislead  the  jury.    It  is  not  at  all  unnatural,  and  not  at  all 
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improbaMe,  considering  that  the  act  had  not  been  construed  in  this  country  before, 
and  considering,  as  your  lordship  has  observed,  the  number  of  dajB  which  have  been 
required  to  elucidate  its  meaning  now — I  say  it  is  not  unlikely  that  the  learned  judge 
might,  upon  the  first  trial  of  the  case,  not  have  quite  understood  its  meaning.  It  is 
no  doubt  an  act  of  peculiar  difficulty  to  construe.  It  appears  to  me,  my  lords,  Mat  the 
summing  up  of  the  learned  judge  had  a  tendency  to  induce  the  jury  to  suppose — ^this  I 
take  not  from  a  minute  criticism  of  a  few  passages,  but  from  the  whole — that  the  only 
question  for  them  was  the  intent  of  the  builder  or  the  equipper.  Nothing  is  hinted  in 
the  course  of  the  Charge  as  to  the  intent  of  any  foreign  belligerent,  or  the  agent  of  any 
foreign  belligerent,  and  I  cannot  help  thinking  that  although  his  lordship  may  not 
have  intended  to  lay  down  any  wrong  law  upon  this  point,  still  that  it  may  have  been 
much  misapprehended  by  the  jury.  Supposing  that  it  had  not  been  shown  that  Messrs. 
Fawcett,  Preston  and  Company,  or  Messrs.  Miller  and  Company,  Intended  this  vessel 
for  foreign  service ;  supposing  there  had  been  no  evidence  of  that  at  all,  still  if  she  was 
ordered  by  Captain  Bulloch,  or  any  of  the  confederate  agents  for  the  confederate  ser- 
vice, that  was  enough  to  forfeit  the  vessel.  But  that  view  was  not  presented  to  the 
jury  at  all.  When  we  come  to  the  latter  part  of  the  summing  up,  I  think  you  will  see 
that  it  wouM  point  the  attention  of  the  jury  only  to  the  intention  of  the  defendant, 
that  is  of  the  equipper.  His  lordship  says :  "  Gentlemen,  if  you  think  the  object  was 
to  equip,  furnish,  fit  out,  or  arm  that  vessel  at  Liverpool,  then  that  is  a  sufficient  mat- 
ter. But  if  y6u  think  the  object  really  was  to  build  a  ship,  in  obedience  to  an  order, 
and  in  compliance  with  a  contract,  leaving  it  to  those  who  bought  It  to  make  what  use 
they  thought  fit  of  it,  then  it  appears  to  me  that  the  foreign  enlistment  act  has  not  been 
in  any  degree  broken."  These  words  "  in  compliance  with  a  contract,"  and  so  on,  apply 
to  the  builder,  but  the  attention  of  the  jury  is  not  directed  to  this,  that,  independently 
of  the  builder  the  vessel  may  be  forfeited  on  account  of  an  order  given  on  behalf  of  a 
foreign  government. 

I  think  if  we  go  back  to  a  former  part  of  the  summing  up,  it  will  be  more  clear  that 
the  intention  of  the  jury  was  not  directed  to  this  most  important  distinction  be- 
tween the  fitting  out  upon  speculation  or  in  pursuance  of  an  order,  which  really 
is  the  point  of  the  case,  as  I  have  endeavored  to  show  before ;  for  the  lord  chief  baron 
says  that  the  attorney  general  did  not  answer  the  question  which  he  had  put  to  him, 
which  was  this :  "  Do  you  mean  to  say  that  a  man  cannot  make  a  vessel  intending  to 
sell  it  to  either  of  the  belligerent  powers  that  requires  to  have  it  ?"  Then  your  lordship 
says,  "  You  are  lawyers  enough  to  answer  it  yourselves.  I  think  that  answer  ought  to 
be  '  Yes ;  a  man  may  make  a  vessel.'  Nay  more,  according  to  the  authority  1  have 
just  read,"  (that  was  the  Santissima  Trinidad,  to  which  I  have  referred,)  "  according  to 
the  authority  I  have  just  read,  he  may  make  a  vessel  and  arm  it,  and  then  offer  it  for 
sale.  So  Story  lays  down."  That  is  true;  "But  I  meant,  gentlemen,  as  I  said  then, 
if  I  had  got  ap  affirmative  answer  to  that  question,  to  put  another.  If  any  man  may 
build  a  vessel  for  the  purpose  of  offering  it  to  either  of  the  belligerent  powers,  who  is 
minded  to  have  it,  may  he  not  execute  an  order  for  it  ?  Because  it  seems  to  me  to 
follow,  as  a  matter  of  course,  if  I  may  make  a  vessel  and  then  say  to  tlie  United  States, 
'  I  have  got  a  capital  vessel ;  it  can  easily  be  turned  into  a  ship  of  war ;  of  course  I  have 
not  made  it  a  ship  of  war  at  the  present ;  wiU  you  buy  it  ?'  If  that  is  perfectly  lawful, 
surely  it  is  lawful  for  the  United  States  to  say,  '  Make  us  a  vessel  of  such  and  such 
description,  and  when  you  have  made  it  send  it  to  ns.' "  I  cannot  help  thinking  that 
this,  following  immediately  after  the  case  of  the  Santissima  Trinidad,  may  have  led  the 
juiy,  although  the  learned  lord  chief  baron  did  not  intend  it,  to  suppose  that  if  in  the 
case  of  the  Santissima  Trinidad,  the  vessel  had  been  fitted  out  and  armed  in  pursuant 
of  a  contract  with  the  belligeretit,  instead  of  being  so  fitted  out  merely  on  speculation 
with  the  hope  of  being  sold  to  him,  the  decision  would  have  been  the  same — whereas 
it  would  have  been  the  reverse.  I  cannot  help  thinking  that  the  jury  would  be  liable 
to  receive  that  impression. 

Lord  Chief  Baron.  Do  you  think  that  where  by  possibility  a  jury  may  have  mis- 
understood the  words  of  a  learned  judge,  that  is  a  case  for  a  new  trial  ? 

Mr.  SoiJOiTOR  General.  Not  the  mere  possibility,  my  lord,  but  the  probability. 

LoED  Chief  Bahon.  Whois  to  judge  of  that?  ' 

Mr.  Solicitor  General.  The  court,  of  course,  my  lord.  I  made  my  observations 
subject  to  the  opinion  of  the  court. 

Lord  Chief  Baeon.  All  you  said  amounted  to  this,  that  the  jury  may  have  so  mis- 
understood it. 

Mr.  Solicitor  General.  I  should  venture  to  put  it  to  the  court  that  there  was  a 
tendency  to  mislead  the  jury  in  those  observations.  I  cannot  help  thinking  so.  Then 
the  lord  chief  baron  refers  to  the  argument  of  the  late  attorney  general,  a  very  cogent 
argument;  and  it  would  appear  from  that  that  the  attorney  general  had  addressed 
himself  to  this  view  of  the  question.  His  lordship  says,  "Now  the  learned  counsel 
certainly  addressed  themselves  very^uoh  to  this  view  of  the  matter.  It  was  said 
But  if  you  allow  this  you  repeal  the  statute."  Well,  my  lords,  that  I  should  argue 
myself  certainly,  and  that  it  appears  that  the  then  attorney  general  did  argue.    Then 
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the  lord  chief  haron  says,  "  Gentlemen,  I  tliink  nothing  of  the  kind.  What  that  statute 
meant  to  provid^or  was,  I  own,  I  think  by  no  means  the  protection  of  the  belligerent 
powers.  I  do  not  think  their  protection  entered  into  the  heads  of  those  who  framed 
this  statute."  That  is  so  far  correct..  There  can  be  no  doubt  that  we  did  not  frame 
this  statute  for  the  immediate  purpose  of  protecting  belligerents,  but  to  preserve  our 
own  neutrality.  Otherwise  they  would  have  said,  "You  shall  not  sell  gunpowder;  you 
shall  not  sell  guns.  There  are  places  that  now  and  then  explode  in  different  parts  of 
the  kingdom,  and  which  would  have  complained  very  heartily  if  they  had  said,  You 
shall  not  sell  gunpowder ;  you  shall  not  seU'  arms.  Why,  all  Birmingham  would  have 
been  in  arms.  But  the  object  of  this  statute  was  this :  we  will  not  have  onr  ports  in 
this  country  subject  to  possibly  hostile  movements ;  you  shall  not  be  fitting  up  at  one 
dock  a  vessel  equipped  and  ready,  not  being  completely  armed,  but  ready  to  go  to  sea, 
and  at  another  dock  close  by  be  fitting  up  another  vessel,  and  equipping  it  in  the  same 
way,  which  might  come  into  hostile  communication  immediately,  possibly  before  they 
left  the  port." 

Lord  Chief  Baeon.  Yon  have  been  in  the  habit  of  referring  to  the  foreign  enlistment 
act.  With  respect  to  the  first  part  of  it,  I  may  say  that  I  believe  there  are  plenty  of 
instances  where,  in  a  neutral  state,  some  of  the  inhabitants  have  enlisted  on  one  side 
in  a  war  and  some  on  the  other,  and  have  actually  got  into  personal  conflict. 

Mr.  SoucciTOE  Geneeai,.  I  do  not  know  of  any  case  of  that  kind,  my  lord,  but  it 
may  be  so. 

LOBD  Chief  Bakon.  I  think  you  will  find,  historically,  that  there  are  plenty  of  cases 
of  that  sort. 

Mr.  SCHJCITOE  Gekerai,.  It  may  be  so,  my  lord,  but  I  apprehend  that  that  would 
be  an  offense  against  the  common  law. 

LoKD  Chief  Baron.  However  ridiculous,  trumpery,  or  contemptible  an  illustration 
may  be,  that  has  nothing  to  do  with  the  construction  of  the  act.  If  the  act  was  intended 
to  prevent  the  neutral  ports  from  being  the  starting  points  of  hostile  movement,  whether 
there  was  a  subordinate  motive,  that  there  should  not  be  the  North  and  the  South  con- 
tending in  our  own  ports,  is  quite  unimportant.  It  does  not  abate  in  the  slightest 
degree  from  the  argument,  though  it  may  be  very  absurd  to  quote  that  as  an  example; 
at  the  same  time  I  own  I  do  not  think  it  was  quite  so  absurd  as  the -learned  attorney 
general  seemed  to  think. 

Mr.  SoucrroR  General.  I  am  sure,  my  lord,  I  was  far  from  taking  this  as  more 
than  an  illustration.  I  know  it  was  only  an  illustration,  and  your  lordship  was  far 
from  saying  that  that  was  the  only  mischief  intended  to  be  met  by  it. 

Lord  Chief  Baron.  That  is  an  illustration  of  one  of  the  mischiefs  which  might  by 
possibility  occur. 

Mr.  SouciTOK  Gbnerai,.  At  the  same  time  I  cannot  help  thinking  that  it  led  to 
this  view  of  the  object  of  the  act,  "We  will  not  have  our  ports  subject  to  possibly  hos- 
tile movements."  But  I  contend  that  that  was  very  much  narrowing  the  construction 
of  the  act ;  that  it  was  not  passed  to  prevent  any  inconvenience  which  we  might  suffer 
from  hostile  movements  in  our  ports. 

Lord  Chief  Baron.  No,  not  hostile  movements  in  our  ports;  hostile  movements /rom 
our  ports. 

Mr.  SouciTOR  General.  In  my  copy,  my  lord,  these  are  the  words,  "We  will  not 
have  our  ports  in  this  country  subject  to  possibly  hostile  movements,"  and  then  the 
kind  of  hostile  movement  is  indicated  by  what  follows,  which  shows  that  it  was  within 
the  port. 

Lord  Chief  Baron.  No,  no ;  really  this  is  more  like  a  critical  reviewer  going  through 
the  summing  up,  than  anything  else. 

Mr.  Solicitor  General.  I  do  not  really  wish,  my  lord,  to  subject  your  lordship's 
summing  up  to  any  verbal  criticism. 

Lord  Chief  Baron.  Mr.  Solicitor  General,  I  may  appeal  to  you,  whether  you  have 
ever  lieard,  since  you  have  been  a  member  of  the  profession,  a  short-hand  writer's  note 
of  a  summing  up  treated  in  the  manner  in  which  this  has  been  treated  for  three  or 
four  days. 

Mr.  Baron  Bkamwell.  This  note  is  Uke  an  unpleasant  portrait  in  which  every  little 
scratch  on  your  face  may  be  seen. 

Lord  Chief  Baron.  And  even  the  unshaven  comer  of  your  chin. 

Mr.  Solicitor  General.  It  was  first  referred  to,  my  lord,  by  my  learned  friends  on 
the  other  side — ^they  made  the  first  use  of  it. 

Lord  Chief  Baron.  But  I  believe  not  in  disparagement  of  it. 

Mr.  Solicitor  General.  No,  my  lord. 

Mr.  Baron  Bramwell.  I  have  often  thought  of  the  comparison  between  the  two  arts 
of  photography  and  short-hand  writing;  both  arts  are  wonderfully  clever,  but  it  would 
require  the  most  perfect  countenance,  and  a  wonderful  command  of  language,  if  the 
one  or  the  other  md  not  sometimes  represent  you  as  having  done  or  said  or  looked 
something  that  you  would  rather  not  be  thought  to  have  done  or  said  or  looked. 

Mr.  Solicitor  General.  No  doubt,  my  lord,  and  although  the  sun  is  occasionally 
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unpleasingly  accurate,  stiU  he  is  always  accurate  in  one  sense ;  but  we  kuow  that  the 
short-hand  writer  is  liable  to  mistakes,  and  he  makes  them  sometimeg. 

Lord  Chief  Baron.  As  I  am  the  president  of  the  Photographioal  Society,  I  am 
obliged  to  you  for  that  distinction.  Photography  does  not  make  mistakes ;  short-hand 
writers  do. 

Mr.  Solicitor  Gekerai.  Photography  gives  an  unpleasant  version,  but  not  an  abso- 
lutely untruthful  one ;  yet  it  is  unquestionable  that  in  one  sense  it  does  misrepresent 
a  man,  for  though  literally  rendering  some  things,  it  omits  others ;  for  example,  color  ; 
thus  often  conveying  a  false  impression ;  but  the  short-hand  writer  sometimes  writes 
down  what.is  not  said,  and  sometimes  leaves  out  what  is  said ;  his  performance  therefore 
scarcely  resembles  a  photograph. 

Now,  my  lords,  I  will  pass  from  this  subject ;  as  your  lordship  tells  me  that  that  is 
not  the  meaning  of  the  passage  I  wiU  say  no  more  upon  it.  I  will  only  observe  further 
that  I  cannot  help  thinking  that  the  jury  very  possibly  may  have  been  under  the  same 
impression,  which  unquestionably  was  entertained  both  by  the  present  and  by  the  late 
attorney  general,  as  to  what  your  lordship  said  upon  the  subject  of  furnishing,  equip- 
ping, fitting  out,  and  arming  aU  meaning  the  same  thing,  because  I  venture  to  remind 
your  lordships  of  this,  that  in  the  course  of  the  speech  in  reply  of  the  late  attorney 
general  the  Lord  Chief  Baron  referred  to  Webster  to  confirm  Hs  view,  and  then  the 
attorney^ general  said,  "That  is  not  so,"  and  handed  up  the  case  in  Peters;  then  there 
followed  a  discussion. 

Lord  Chief  Baron.  Not  quite  so.  There  is  no  doubt  that  if  you  mean  to  say  that 
I  referred  to  Webster  and  he  handed  me  up  the  case  in  Peters,  it  was  so,  but  it  was  not 
thereupon.  . 

Mr.  Solicitor  General.  Not  immediately,  my  lord. 

Lord  Chief  Baron.  Nothing  like  it.  He  expressed  no  dissent  whatever,  but  he  did 
quote  a  case  which  was  inconsistent  with  that,  upon  which  I  immediately  adopted  the 
case  he  cited. 

Mr.  Solicitor  General.  I  was  going  to  observe,  my  lord,  upon  that.  I  must  be  for- 
given for  saying  a  word  upon  it.  The  attorney  general  handed  up  the  case  in  the  6th 
Peters  in  the  course  of  his  address. 

Lord  Chief  Baron.  He  did  not  hand  it  up. 

Mr.  Solicitor  General.  I  thiok  he  handed  it  up  to  your  lordship. 

Lord  Chief  Baron.  No,  you  will  find  what  passed  stated  at  full  length;  that  is  a 
mistake;  he  did  not  hand  it  up  to  me. 

Mr.  Baeon  Bramwell.  I  am  sure  that  if  it  were  of  the  least  use,  I  would  not  ask 
you  not  to  address  this  argument  to  us ;  but  let  me  put  this  to  you,  have  you  not  got 
enough  for  your  purpose  when  it  is  agreed  that  if  your  construction  of  the  statute  is 
right,  my  lord,  to  put  it  in  plain  language,  was  wrong. 

Lord  Chief  Baron.  Yes,  and  that  is  so ;  if  you  have  got  that,  what  more  do  you 
want? 

Mr.  Solicitor  General.  I  was  only  going  to  say  in  addition  to  that,  my  lords 

Mr.  Baron  Bramwell.  There  are  two  things,  the  fitting  out  and  the  intent.  Yon 
see  here  you  have  only  one  of  t\ro  things  to  establish — establish  your  proposition,  and 
then  you  will  be  right,  because  it  would  be  then  evident  that  the  direction  was  opposed 
to  your  view. 

Mr.  Solicitor  General.  We  believe  ourselves  to  be  right,  but  of  course  we  are  not 
infallible,  and  we  may  be  wrong,  and  it  is  only  upon  that  assumption  that  what  I  am 
now  submitting  would  be  relevant. 

Mr.  Baron  Bramwell.  That  is  so ;  it  may  be  that  you  are  wrong  in  your  construction 
of  thfe  statute,  and  that  a  warlike  equipment  is  required. 

Mr.  Solicitor  General.  But  not  an  arming,  and  the  jury  may  have  understood  that 
an  arming  was  necessary. 

Mr.  Baron  Pigott.  Then  you  go  further  and  say.  Still  there  may  have  been  an  en- 
deavor or  an  attempt  to  arm,  do  you  not  ? 

Mr.  Baron  Bramwell.  That  is  another  point;  that  would  be  a  verdict  against 
evidence  upon  that  supposition. 

Mr.  Solicitor  General.  There  is  no  count  for  endeavoring  to  arm ;  arm  is  not 
mentioned  at  all. 

Mr.  Baron  Pigott.  Endeavor  to  equip  will  answer  the  same  purpose. 

Mr.  Solicitor  General.  I  was  going  to  say  that  what  was  understood  by  both  the 
attorney  general  and  the  solicitor  general,  and  by  the  counsel  for  the  Crown,  may  have 
been  understood  by  the  jury,  and  I  think  your  lordships  will  see  that  it  is  not  improba- 
ble that  that  may  have  been  so,  because  after  the  lord  chief  baron  had  expressed  an 
opinion  that  equipping  and  arming  meant  the  same  thing,  the  attorney  general  cited 
the  case  of  "  the  United  States  against  Quincy,"  and  it  was  after  that  case  had  been 
cited  that  his  lordship  stated  that  still  his  opinion  was 

Lord  Chief  Baron.  What  I  stated,  I  stated  as  my  opinion,  but  I  told  the  jnry 
expressly  that  I  did  not  lay  it  down  as  law.    You  can  take  the  conclusion  from  what  I 
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stated  to  them,  namely,  that  thoagh  it  was  quite  right  to  find  that  the  vessel  was  not 
all  armed,  yet  if  she  was  fitted,  the  verdict  was  to  be  for  the  Crown. 

Mr.  Solicitor  General.  If  your  lordship  told  the  jury  expressly 

Lord  Chief  Baron.  I  did  tell  them  expressly  that  if  they  should  find  that  the  ship 
was  fitted,  though  she  was  not  armed,  the  verdict  must  he  for  the  Crown. 

Mr.  Baron  Bramwell.  I  think,  Mr.  Solicitor  General,  it  is  too  Clear  to  admit  of  a 
douht  that  it  was  so. 

Mr.  Solicitor  General.  Very  well,  my  lord,  it  appeared  to  me  that  the  jury  were 
Tinder  the  same  impression  that  my  learned  friends  were  under,  but  if  your  lordship 
says  that  that  was  not  so  I  will  pass  on  at  once, 

Lord  Chibp  Baron.  As  Mr.  Fox  said  once  of  a  speech,  a  speech  is  a  thing  to  be  spoken, 
not  to  be  read,  and  it  may  in  delivery  be  very  good  and  perfectly  fit  for  the  purpose, 
and  yet  it  may  read  very  badly.  Every  speaker  addresses  himself  to  his  audience, 
watching  the  effect  which  he  has  produced  upon  them,  and  so  in  summing  up  to  the  jury 
you  see  whether  the  jury  understand  you  or  not,  and  going  along  with  you.  If  they  do, 
you  do  not  go  on  as  if  you  were  special  pleading  or  drawing  an  indictment.  You  see 
that  the  jury  understand  what  you  mean  and  you  do  not  say  that  which  shall  be 
omni  excepUone  major,  when.it  comes  to  be  put  into  writing  and  criticised  as  if  it  were  a 
composition  framed  with  some  aim  in  view.  You  see  Whether  the  jury  understand  what 
you  are  about,  and  if  you  think  you  have  made  them  understand  it,  taking  it  for^anted 
that  they  are  not  taking  an  inattentive  view  of  the  subject,  you  pass  on  the  moment 
that  you  imagine  that  you  have  got  them  to  understand  what  you  mean. 

Mr.  Solicitor  General.  That  is  exactly  the  test  which  I  wish  to  apply  to  the  sum- 
ming up.    I  do  not  wish  to  make  any  verbal  criticism. 

Mr.  Baron  Bramwell.  How  could  the  jury  misunderstand  this :  "Armed  she  cer- 
tainly was  not,  but  was  there  an  intention  that  she  should  be  furnished  ?  " 

Mr.  Solicitor  General.  You  see,  my  lord,  that  if  the  judge  tells  the  jury,  as  his 
lordship  did  two  or  three  times,  that  "  equipping  "  and  "  arming  "  mean  the  same  thing, 
and  then  that  they  may  have  some  different  signification,  without  explaining  what, 
the  jury  do  not  know  what  the  judge  means. 

Lord  Chief  Baron.  They  would  know  perfectly  If  they  had  the  least  sense  in  the 
world.  Unless  they  have  an  intention  to  misunderstand  it,  I  do  not  see  how  they 
could  doubt  about  it. 

Mr.  Solicitor  General.  Certainly,  my  lord„there  was  no  intention  to  misunderstand 
your  lordship  on  the  part  either  of  the  late  or  the  present  attorney  general,  yet  they 
did  misunderstand  it. 

Mr.  Baron  Bramwell.  No  ;  not  quite  so ;  I  understand  that  what  the  late  attorney 
general  and  the  present  attorney  general  understood  was  this,  that  my  lord  had 
said  that  the  equipping,  furnishing,  and  fitting  out  must  bo  of  a  warlike  character, 
ajid  therefore  in  a  certain  sense  piust  be  in  the  nature  of  an  armament. 

Mr.  Attorney  General.  That  is  what  we  thought,  my  lord. 

Mr.  Baron  Bramwell.  Exactly;  my  lord  says  now  that  he  did  say  so,  but  the  learned 
solicitor  general  is  trying  to  make  it  out  that  there  was  a  misdirection  beyond  that,  to 
the  extent  of  saying  that  there  could  be  no  fitting  out,  furnishing,  or  equipping  unless 
the  vessel  was  armed. 

Mr.  Solicitor  General.  I  wiQ  pass  from  that,  my  lords.  The  then  solicitor  general 
seems  to  have  understood  it  so  at  the  trial,  for  he  says :  Your  lordship  has  already  said 
that  equipping  and  arming  are  the  same  thing. 

Lord  Chief  Baron.  I  have  already  said  what  it  was  that  the  attorney  general  com- 
plained of  at  the  trial,  and  he  did  not  object  at  the  trial  to  the  supposed  meaning  of 
those  words  being  the  same ;  it  was  an  afterthought. 

Mr.  Solicitor  General.  Of  course,  my  lord,  if  your  lordship  tells  me  so  I  must  so 
take  it. 

Lord  Chief  Baron.  There  is  no  doubt  about  it.  I  have  read  the  objection  made 
at  the  trial,  and  I  have  read  the  objection  made  three  months  afterward.  If  that  had 
been  made  at  the  trial  I  would  have  corrected  it  almost  in  a  syllable.  I  stated  my 
opinion ;  I  did  not  mean  to  lay  it  down  as  the  law. 

Mr.  Attorney  General.  Perhaps  your  lordships  will  permit  me  to  say,  with  regard 
to  that,  that  what  your  lordship  says  is  perfectly  accurate.  What  was  tendered  at  the 
trial  with  regard  to  warlike  armament  was  meant  to  express  the  sense  in  which  we 
understood  your  lordship  to  explain  the  words,  and  then  when  we  found  that  your 
lordship  had  not  used  the  expression  it  was  thought  well  to  add  some  other  words  which 
your  lordship  was  considered  to  have  used. 

Lord  Chief  Baron.  If  the  statement  of  aU  the  words  meaning  the  same  thing  had 
been  dissented  from  in  the  way  it  appears  now  to  have  been  done,  I  am  surprised  that 
it  was  not  made  the  ground  of  an  objection  at  the  trial. 

Mr.  Attorney  General.  We  thought  it  was  expressed  in  the  word  "  armament," 
my  lord. 

Mr.  Solicitor  General.  Not  having  been  at  the  trial,  it  is  not  for  me  to  say  anything 
further  upon  the  matter. 
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Lord  Chief  Bakon.  That  was  why  I  -would  not  sign  the  hill  of  exceptions,  because 
they  put  in  the  expression  "  warlike  armament,"  which  I  did  not  mpau  to  use  at  all. 

Mr.  SoLiciTon  General.  They  understood  your  lordship  to  have  meant  it;  they 
certainly  so  understood  it. 

Lord  Chief  Baron.  What  I  said  to  the  late  attorney  general  was  this :  "  Put  your 
objection  in  the  language  that  occurred  at  the  trial,  and  do  not  put  into  my  mouth  lan- 
guage which  I  never  used." 

Mr.  Solicitor  General.  I  am  sure  that  your  lordship  wiU  agree  with  me  that  what- 
ever the  late  attorney  general  imputed  to  your  lordship  was  what  he  understood. 

Lord  Chief  Baron.  Most  certainly. 

Mr.  Solicitor  General.  But  I  accept  your  lordship's  statement. 

Lord  Chief  Baron.  I  am  sure  that  I  wish  to  express  myself  with  the  highest  respect, 
and  the  most  perfect  confidence  in  his  honorable  independence  of  character  and 
integrity. 

Mr.  Solicitor  General.  Upon  that  point  I  accept  your  lordship's  statement  that 
you  were  misunderstood  by  the  late  attorney  general  and  by  my  learned  colleague, 
who  is  now  present,  and  I  will  pass  from  that  subject.  I  have  submitted  that  the  equip- 
ping of  a  vessel  upon  a  mere  commercial  speculation,  as  distinguished  from  doing  it 
imder  an  order,  does  not  appear  to  me  to  have  been  distinguished  in  this  summing  up, 
which  would  be  an  additional  objection  to  it,  but  having  made  that  observation  I  will 
pass  on.  I  have  just  one  word  more  to  say  before  I  leave  this  subject.  Assuming  for 
a  moment  it  to  be  the  correct  view  of  the  statute  that  there  must  be  an  equipment  of 
a  warlike  character  in  the  sense  which  has  been  explained,  still  I  apprehend  that  there 
was  evidence  for  the  jury  of  such  an  equipment,  and  that  being  so,  it  should  have  been 
put  to  the  jury  to  say  whether  that  equipment  was  or  was  not  of  a  warlike  character. 
I  mean  independently  of  any  intention  to  further  equip— there  was  evidence  of  there 
being  an  equipment  of  a  warlike  character  in  this  case,  and  that  question  was  not  sub- 
mitted to  the  jury,  but  should  have  been. 

Now,  my  lords,  with  respect  to  the  evidence,  I  do  not  know  whether  the  court  require 
to  be  satisfied  that  a  new  trial  can  be  granted  upon  the  ground  of  the  verdict  being 
against  evidence  in  this  case. 

Lord  Chief  Baeon.  I  think  that  the  rule  is  very  clearly  established  that  where  the 
question  of  supposed  miscarriage  turns  entirely  upon  matter  of  fact,  there  cannot  be 
a  new  trial  in  an  information  involving  a  forfeiture,  a  qui  tarn  action,  and  a  fortiori  a 
mere  common  indictment.  But  if  the  judge  has  misdirected  the  jury  in  point  of  law, 
then  there  may  be  a  new  trial.  So  also  if  the  court  can  be  satisfied  from  the  circum- 
stances before  them  that  the  jury  must  have  returned  their  verdict  not  under  a  misap- 
prehension of  fact,  but  under  a  complete  misapprehension  of  law,  then  there  may  be 
a  new  trial.  That  I  take  to  be  the  rule  as  established,  by  the  authorities,  comparing 
those  which  were  presented  to  us  by  Mr.  Mellish  and  l»y  tide  attorney  general  in  reply. 

Mr.  Solicitor  General.  My  lord,  I  quite  subscribe  to  the  accuracy  of  that  statement 
with  respect  to  informations  inperaonam;  but  I  am  inclined  to  think  (and  I  have  some 
authority  for  so  doing)  that  with  respect  to  informations  in  rem  the  rule  is  not  so  curtailed ; 
and  there  may  be  some  reason  for  a  difference,  inasmuch  as  informations  in  personam  are 
in  the  nature  of  criminal  or  penal  proceedings,  but  in  this  case  it  is  merely  a  dispute 
as  to  property.    The  Crown  says,  "  This  vessel  is  mine." 

Lord  Chief  Baron.  Do  not  leave  out  that  the  Crown  says,  "  This  is  mine  because 
somebody  has  committed  a  crime,  the  consequence  of  which  is  that  this  vessel  is 
forfeited." 

Mr.  Solicitor  General.  That  is  so,  no  doubt,  my  lord.  I  ought  to  have  qualified 
my  statement  in  that  way :  "  This  is  mine  because  somebody  has  committed  a  misde- 
meanor," Then  anybody  may  come  in — ^not  necessarily  the  person  who  is  charged  with 
the  misdemeanor,  but  anybody  whose  attorney  will  swear  that  he  believes  him  to  be 
the  owner,  nothing  more — and  he  may  fight  with  the  Crown,  I  was  going  to  say,  over 
the  dead  body  of  this  vessel;  he  may  contest  with  the  Crown  the  right  to  this  vessel. 
Now  that  is  in  many  respects,  as  it  appears  to  me,  a  different  proceeding  from  an  infor- 
mation in  personam,  and  accordingly  I  find  it  laid  down  with  respect  to  informations 
in  rem,  all  the  other  cases  being  really  informations  in  personam,  that  the  rule  generally 
is  that  a  new  trial  may  be  granted  without  limitation.  That  is  said  in  Manning's  Ex- 
chequer Practice,  under  the  head  of  "  information  in  rem — new  trial."  "A  new  trial 
will  be  granted  where  the  justice  of  the  case  requires  it,  although  the  verdict  be  for 
the  defendant."  That  is  laid  down  generally ;  it  is  in  the  first  volume  of  Manning's 
Exchequer  Practice,  page  180,  and  Manning  refers  to  a  case  in  Bunbury,  page  253. 
Lord  Chief  Baron.  Bunbury,  I  think,  is  a  reporter  of  the  slightest  authority. 
Mr.  Solicitor  General.  He  is  not  a  reporter  of  high  authority,  no  doubt;  but  this 
case  was  quoted  by  Mr.  Mellish,  and  the  only  observation  which  I  have  to  make  upon 
it  is,  that  although  it  is  stated  to  be  a  qui  tarn  proceeding,  Robinson  against  Lequesne, 
still  upon  examination  it  turns  out  to  be  an  information  in  rem  and  not  in  personam. 

Lord  Chief  Babon.  That  confirms  the  general  opiuiou  as  to  the  slender  authority  of 
Bunbury, 
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Mr.  SoLiciTOK  Genekal.  Not  quite  so,  because  I  rather  think  that  in  the  statute  of 
Charles,  upon  which  that  proceeding  is  founded,  the  informer  is  entitled  to  a  portion 
M  the  property  seized.  This  was  an  "information  of  seizure,"  it  is  called,  "of  Jesuit's 
bark,  on  the  statute  14th  of  Charles  the  Second,  chapter  11,  section  12."  I  have  looked  at 
that  section,  and  I  find  that  it  prescribes  no  penalties,  but  only  that  under  certain 
circumstances  goods  shall  be  seized  and  forfeited.  So  that  this  was  an  information  in 
rem,  and  the  report  says  generally,  "There  was  a  verdict  for  the  defendant,  and  now  a 
motion  was  made  for  a  new  trial;  but^jer  totam  curiam  it  was  denied."    Then  it  is  said, 

JVote.— It  seemed  to  be  admitted,  in  a  case  of  this  nature,  a  new  trial  might  be  granted 
if  the  facts  would  have  admitted  of  it,"  and  so  on.  That  really  is  the  whole  amount 
of  authority  which  I  thought  it  necessaiy  to  bring  before  your  lordships.  I  find  it 
stated  generally  in  Manning's  Exchequer  Practice  (and  this  case  is  referred  to)  that  in 
the  case  of  an  iuformation  in  rem  a  new  trial  will  be  granted  where  the  verdict  is 
against  evidence.  But  in  respect  of  informations  inpersonam  the  rule  has  been  qualified, 
as  the  lord  chief  baron  has  very  accurately  laid  down.  My  lords,  I  do  not  know  that 
your  lordships  would  be  inclined  to  narrow  the  power  of  the  court  to  do  what  they 
think  justice.  I  should  be  disposed  to  think  that  the  court  would  not  necessarily  con- 
sider themselves  bound  to  apply  a  rule  which  relates  to  an  information  in  personam  to 
another  proceeding,  which  to  some  extent,  at  all  events,  diffBrs  from  it.  That  is  all  I 
have  to  say  upon  that  point. 

My  lords,  I  now  come  to  the  evidence.  I  submit  to  your  lordships  that  if  we  are 
right  in  our  construction  of  the  statute,  the  verdict  is  manifestly  against  evidence. 
But  even  if  we  are  wrong,  and  if  there  must  be  not  indeed  an  "arming"  but  an 
"  equipment"  of  a  warlike  character,  still  I  submit  to  your  lordships,  and  with  some 
confidence,  that  there  was  evidence  which,  if  unanswered,  made  a  verdict  for  the  Crown 
right  and  proper,  so  that  any  other  verdict  would  be  unsatisfactory.  Now,  let  me  call 
your  lordships'  attention  to  what  the  evidence  with  respect  to  this  vessel  was  as  to 
her  equipment.  I  will  summarize  it.  I  will  not  go  through  all  the  detail  which  has 
been  gone  through  before.  In  the  first  place,  it  was  shown  that  she  was  built  as  a 
gunboat;  that  was  shown  by  an  admission  from  one  of  the  parties  concerned ;  that  she 
was  built  as  a  gunboat,  and  for  the  Confederate  States.  Then  it  appeared  that  a  good 
deal  of  her  build  and  of  her  equipment  was,  as  it  seems  to  me,  of  a  warlike  character,  in 
the  sense  for  which  my  learned  friends  have  contended.  She  was  built  so  that  she  could 
not  carry  any  cargo ;  she  was  built  so  that  she  could  carry  a  large  crew ;  and  she  was 
furnished,  to  some  extent,  for  the  purpose  of  carrying  a  large  crew,  which  could  not  by 
any  possibility  be  a  mercantile  crew.  Although  she  was  a  small  boat  and  could  carry 
no  cargo,  there  was  a  cooking  apparatus,  among  other  things,  for  one  hundred  and 
fifty  or  two  hundred  men.  Then,  further,  her  decks  were  made  of  pitched  pine,  which 
according  to  the  evidence  of  one  of  the  witnesses.  Black,  is  not  used  for  the  decks  of 
merchant  vessels. 

Mr.  Baron  Pigott.  Was  the  cooking  apparatus  in  the  vessel  ? 

Mr.  SoLiciTOE  Gknbkai.  It  was  in  the  vessel,  as  I  understand.  I  shall  be  corrected, 
if  I  am  wrong. 

Mr.  Baeon  Pigott.  Whose  is  the  evidence  of  that? 

Mr.  Solicitor  Genbrax.  I  can  refer  your  lordship  to  it. 

Mr.  Baron  Bbamwell.    It  is  at  page  103.* 

Mr.  Solicitor  General.  I  have  it  my  lord.  "Let  me  ask  you,  did  yon  observe  a 
cooking  appaiatus? — Yes,  there  was  a  cooking  apparatus  in  the  forecastle,  sufficient 
for  one  hundred  and  fifty  or  two  hundred  people.  Was  that  the  kind  of  cooking  appa- 
ratus which  is  usual  on  board  merchant  vessels  ? — Only  on  board  of  passenger  vessels ; 
merchant  vessels  which  are  passenger  vessels  have  as  large  and  larger  cooking  apparatus, 
or  ships  which  go  on  long  voyages  have  as  large.  But  a  common  merchantman  would 
not  have  so  large  an  apparatus? — ^No,  not  a  small  vessel  like  that."  If  she  was  a  pas- 
senger vessel,  considering  the  intention,  about  which  there  is  no  doubt,  she  must  have 
been  intended  &r  a  transport,  because  she  was  built  for  the  Confedetate  States, 
according  to  their  own  admissions. 

Then  the  decks  are  of  pitched  pine.  Now,  I  observe  that  in  page  63t  Black  is  asked 
this  question : — "What  are  the  upper  decks  made  of? — ^Pitched  pine.  Have  you  ever 
seen  pitched  pine  used  for  the  decks  of  any  vessel  except  vessels  of  war  ? — No."  Then 
according  to  the  evidence  of  that  witness  there  is  a  description  of  deck  which  is  used 
only  in  vessels  of  war. 

Tflien,  my  lords,  it  is  shown  that  there  is  a  scuttle  or  hatchway  so  small  as  to  be 
totally  unfit  for  merchandise  or  for  the  stowing  or  the  uostowing  of  merchandise,  but 
just  large  enough  for  a  man  to  go  up  and  down.  Then  there  is  accommodation  for  a 
large  number  of  seamen.  Then  there  are  bulwarks  unusually  thick  and  unusally  low. 
My  le9.med  friend  on  cross-examination  asked  one  of  the  witnesses,  Mr.  Green,  whether 
these  bulwarks  might  not  be  constructed  for  strength;  he  said.  No,  that  they  would 
only  weaken  the  vessel.  Their  weight  would,  if  she  were  intended  for  any  other  pur- 
poses than  war,  be  a  disadvantage,  but  those  bulwarks  were  applicable  to  the  resistance 

*  §96  page  58.    t  See  page  35. 
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of  shot,  and  it  was  not  suggested  that  they  -were  applicable  to  any  other  possible  pur- 
pose. Then  they  were  made  low.  Why  ?  In  order  that  a  pivot  gun  might  work  over 
them.  At  all  events,  that  was  for  the  jury.  There  was  not  distinct  evidence  of  their 
being  made  low  for  that  purposej  but  that  at  all  events  was  a  quefetion  for  the  jury, 
whether  they  were  not  made  low  for  that  purpose.  But  at  aU  events  for  their  thick- 
ness no  reason  could  possibly  be  suggested  except  the  resisting  shot. 

Then  the  rudder  was  larger  and  stronger  than  would  be  used  in  any  merchant  vessel. 
Then  the  forecastle  was  not  fitted  as  a  merchant  vessel's  forcastle— that  is  stated  in 
the  evidence  of  Mr.  Green.  Your  lordships  will  find  that  distinctly;  it  is  at  page  103,* 
"Did  you  observe  the  forecastle?— I  observed  that  it  was  not  fitted  as  a  merchant's 
forecastle,  but  as  I  have  seen  yachts  and  small  vessels  of  war." 

Then  there  stanchions  forhammooks  and  hammock  nettings,  as  I  understand  it  (I  shall 
be  corrected  if  I  am  wrong)  to  be  afidxed  to  the  bulwarks  inside.  Why  ?  For  the  pur- 
pose of  stopping  shot.  I  do  not  think  that  any  human  being  can  doubt  that  that  was 
the  objfect. 

Mr.  Baron  Channell.  One  object. 

Mr.  Solicitor  Gbnekal.  One  object. 

Mr.  Baron  Channell.  There  are  several  others. 

Mr.  Solicitor  General.  I  believe  the  effect  of  the  evidence  to  be  this.  I  wiU 
endeavor  to  cite  it  fairly.  Such  apparatus  is  never  used,  or  scarcely  ever  used,  in  mer- 
chant vessels ;  it  is  sometimes  used  in  yachts.  I  will  come  to  that  part  of  the  evidence. 
At  page,  106,t  in  the  evidence  of  Mr.  Green,  who  has  been  speaking  about  this  matter, 
the  Queen's  advocate  says,  "  I  did  not  understand  what  you  said  about  the  hammock 
racks  as  to  their  resisting  shot."  Mr.  Green  says,  "  The  original  fixing  of  hammocks 
on  the  hammock  racks  was  to.  resist  shot  from  musketry,  which  they  will  do."  That 
is  to  say,  when  they  were  originally  introduced;  that  is  what  he  means ;  and  it  is  sug- 
gested that  sometimes  they  were  placed  on  board  of  yachts  for  the  purpose  of  bringing 
the  hammocks  on  deck,  and  airing  them;  but  stiU  nobody  who  applied  his  mind  to 
the  matter  at  all  could  doubt  that  hammocks  were  in  this  vessel  for  the  purpose  of 
making  the  bulwarks  still  stronger  than  before,  and  protecting  the  crew  from  shot. 
The  crew,  no  doubt,  would  kneel  down  and  fire  their  rifles  over  the  bulwarks,  and  the 
pivot  gun  would  work  over  the  bulwarks.  I  do  not  think  that  any  human  being  could 
doubt  that  intention. 

Now  it  appears  to  me  that  every  one  of  these  equipments  which  I  have  spoken  of 
was  an  equipment  which  you  can  scarcely  call  ancipiUs  usus,  but  was  an  equipment 
peculiarly  adapted  for  war,  showing  on  the  face  of  it  that  it  was  intended  for  war ; 
and  it  is  difficult  to  suggest  what  other  equipments  the  vessel  would  have  had  to  be 
complete,  except  a  plate  for  the  guns  and  the  guns;  that  was  all.  Of  course  it  may  be 
assumed  that  the  vessel,  before  she  went  out  would  have  had  coals,  and  would  have 
been  in  a  state  to  take  the  sea.    Nobody  can  doubt  that  at  all. 

Lord  Chief  Baron.  Why  should  you  go  away  from  the  evidence  of  Captain  Ingle- 
field?  I  observe  what  appears  to  be  a  remarkable  omission  of  a  few  words  in  the 
printed  copy  of  the  short-hand  writer's  note.  It  is  at  page  58.1:  The  words  there  are, 
"  Of  what  timber  is  she  bmlt  ? — Principally  of  teak ;  her  upper  works  are  of  other  mate- 
rial; the  kind  of  wood  I  cannot  exactly  say;  but  I  should  call  her  a  strongly  built 
vessel ;  certainly  not  intended  for  mercantile  purposes,  but  she  might  be  used  and  is 
easily  convertible  into  a  man-of-war."  My  note  is  this,  "She  is  principally  teak ; 
strongly  built ;  certainly  not  intended  for  merchandise  ;  might  be  used  as  a  yacht." 

Mr.  Attorney  General.  Your  lordship's  remark  is  quite  just ;  the  words  "  as  a 
yacht "  do  not  appear  here. 

The  Queen's  Ai)VOCAtb.  If  your  lordship  looks  at  the  top  of  page  59j;  you  will  see 
that  it  is  almost  implied  that  that  must  have  been  said.  Your  lordship  is  there 
reported  to  have  used  the  words,  "  He  said  that  she  might  be  used  as  a  yacht." 

Mr.  Solicitor  General.  So  that  we  may  take  it  that  Captain  Inglefield  entirely 
negatives  the  notion  of  being  adapted  in  any  way  for  a  mercantile  purpose ;  but  he 
says  that  she  might  be  used  as  a  yacht.  That  would  narrow  her  use  very  much,  but 
still,  I  have  been  referring  to  that  part  of  her  structure,  and  her  furnishing  and  fittings, 
which  appeared  to  me  to  be  scraoely  ancipitis  usus,  but  that  their  appearance  would  induce 
almost  anybody  to  suppose  that  they  were  more  probably,  at  all  events,  intended  for 
war  than  for  peace.  But  then  there  were  other  equipments  which,  according  to  the 
view  which  we  take,  it  is  not  immaterial  to  mention.  I  may  state  that  there  was  a 
screw  propeller  by  way  of  motive  power  which  would  be  equivalent  to  the  sails  of 
a  sailing  ship,  and  there  were  the  masts  and  the  ropes,  and  all  the  tackle,  and  so  on. 

My  lords,  that  is  the  substance  of  the  evidence.  I  do  not  wish  to  fatigue  youx  lord- 
ships by  going  more  into  detail.  Now  I  submit  that  if  that  evidence  was  unanswered, 
coupled  with  very  clear  evidence  of  intention,  about  which  I  should  think  there  would 
be  no  dispute — that  was  a  case  in  which  the  jury  ought  to  have  found  a  verdict  for  the 
Crown,  assuming  always  that  they  believed  the  evidence  of  the  witnesses ;  and  I  thiiik 
your  lordships  would  say  that,  in  the  absence  of  witnesses  called  on  the  other  side, 


*  See  page  58.    t  See  page  60.    J  See  page  33. 
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there  -was  no  reason  whatever  for  the  jury  not  believing  these  -witnesses.  This  part 
of  the  case  defends  chiefly  on  the  evidence  of  Mr.  6reen,  a  highly  respectable  man, 
Captain  Inglefield,  and  Mr.  Black,  as  to  the  equipment  and  so- on.  As  to  the  intent, 
that  was  proved  by  Mr.  Da  Costa,  who  deposed  to  what  was  said  by  Mr.  MiUer,  and 
beyond  all  doubt  Mr.  Miller  could  have  been  called. 

Lord  Chibp  Baeon.  There  is  some  doubt  whether  that  evidence  was  properly 
received. 

Mr.  Solicitor  Generai.  It  is  upon  the  notes,  and  we  must  deal  with  it  as  a  part  of 
the  evidence. 

Lord  Chiep  Baron.  I  know  that.  I  said  that  I  thought  I  should  imperil  the  case  of 
the  Crown  by  refusing  to  admit  it. 

Mr.  Solicitor  General.  My  lord,  I  do  not  desire  now  to  embark  in  that  argument, 
it  is  not  necessary  for  my  purpose.  If  it  were  I  should  maintain  that  your  lordship 
was  perfectly  right  in  receiving  that  evidence.  However,  I  will  not  discuss  that 
question. 

My  lords,  I  therefore  submit  that  first,  according  to  our  view,  assuming  that  equip- 
ments ancipitis  usus  may  be  explained  by  the  intent,  there  was  manifestly  an  equipment, 
and  manifestly  an  equipment  with  intent  that  this  vessel  should  be  used  in  the  service 
of  the  Confederate  States ;  and  that  the  verdict  in  that  view,  at  all  events,  is  directly 
contrary  to  the  evidence.  Even  assuming  that  not  to  be  so,  I  apprehend  that  there 
was  evidence  of  equipments  of  a  warlike  cSiaracter  in  the  sense  which  has  been  defined, 
and  that  the  jury  ought  to  have  found  for  the  Crown  in  the  absence  of  any  evidence  to 
contradict  or  explain  it.  Upon  the  whole,  therefore,  I  submit  to  your  lordships  that 
this  case  has  not  been  satisfactorily  tried.  It  is  no  doubt  the  first  occasion  upon  which 
a  statute  of  very  great  importance  and  of  very  great  difficulty  in  its  construction  has 
been  presented  to  a  jury,  and  it  is  not  unlikely  that  there  should  have  been  some  mis- 
apprehension and  some  miscarriage.  For  these  reasons  I  submit  to  your  lordships  that 
it  concerns  not  only  the  Crown  but  the  whole  country,  whose  interests  are  identical 
with  those  of  the  Crown,  that  a  new  trial  should  be  granted,  whereby  the  law  may  be 
settled  and  vindicated. 

Lord  Chlef  Baron,  (to  the  Queen's  advocate.)  We  rise  at  three  o'clock  on  Saturday, 
but  we  wiU  sit  till  four  o'clock  if  there  is  any  probability  that  the  case  will  be  finished 
by  that  time. 

The  Queen's  Advocate.  I  am  afraid,  my  lord,  thafrthat  would  not  be  possible. 

[Their  lordships  consulted  together.] 

Lord  Chief  Baron.  We  wiU  go  on  with  this  case  on  Monday  at  11  o'clock. 

Sixth  Day,  Monday,  November  23,  1863. 

The  Queen's  Advocate.  My  lords,  I  am  afraid  that  I  must  ask  for  a  great  measure 
of  your  indulgence,  for  unfortunately  my  voice  has  departed  from  me  since  I  was  here 
on  Saturday,  but  I  hope  that  your  lordships  will  have  the  kindness  to  bear  with  the 
sort  of  croak  with  which  I  am  compelled  to  address  you,  in  order  that  I  may  get  through 
my  argument. 

My  lords,  the  discussion  of  this  question  has  now  occupied  the  time  of  your  lordships 
and  the  public  for  many  days,  but  I  do  not  think  that  any  person  competent  to  form  a 
judgment  upon  the  gravity  of  the  question  submitted  to  your  lordships'  decision,  and 
upon  the  possibly  momentous  result  of  that  decision,  will  be  0(f  opinion  that  the  length 
of  time  has  been  disproportioned  to  the  importance  of  the  subject.  My  lords,  it  is  quite 
true  that  these  important  results  depend  upon  the  construction  of  an  English  statute ; 
and,  my  lords,  what  has  been  often  urged  during  the  course  of  this  discussion  is  equally 
true,  namely,  that  this  statute  is  now,  perhaps  with  one  exception,  attempted  to  be  put 
in  force  for  the  first  time  in  this  country.  At  aU  events,  it  is  for  the  first  time  carefully 
and  deliberately  submitted  to  the  decision  of  a  court  of  justice.  And,  my  lords,  perhaps 
upon  that  observation  there  naturally  occurs  the  reflection,  first,  that  the  very  circum- 
stance of  its  now  being  so  submitted  for  the  first  time  would  make  it  incumbent  upon 
the  judge  to  be  especially  clear  and  distinct  in  the  directions  which  he  gave  to  the  jury, 
and  it  also  (if  I  may  be  permitted  to  say  so)  would  furnish  an  excuse  which  every  can- 
did mind  would  admit  for  any  possible  misdirection  or  misconception  of  that  statute, 
and  of  which  the  most  accomplished  judge  in  this  kingdom  would  not  disdain  to  avail 
himself. 

My  lords,  although  your  lordshins  are  perfectly  familiar  with  the  rules  which  govern 
the  construction  of  statutes,  I  will  take  the  liberty  of  referring  your  lordships  to  the 
expressions  of  my  Lord  Chief  Justice  Tindal  in  the  case  of  the  Sussex  Peerage,  which 
is  in  11th  Clark  and  FinneUy,  page  143.  I  think,  my  lords,  that  nowhere  is  there 
found  laid  down  with  greater  precision  and  accuracy  the  rule  which  ought  to  govern 
the  construction  of  an  EngUsh  statute. 

Lord  Chief  Baron.  What  was  the  statute  then  in  question? 

The  Queen's  Advocate.  It  was  the  royal  marriage  act,  itty  lord.  His  lordship 
says :  "My  lords,  the  only  rule  for  the  construction  of  acts  of  Parliament  is  that  they 
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should  he  construed  according  to  the  intent  of  the  Parliament  which  passed  the  act- 
K  the  words  of  the  statute  are  in  themselves  precise  and  unambiguous,  then  no  more 
can  be  necessary  than  to  expound  those  words  in  their  natural  and  ordiuary  sense. 
The  words  themselves  alone  do  in  such  case  best  declare  the  intention  of  the  law-giver. 
But  if  any  doubt  arises  from  the  terms  employed  by  the  legislature,  it  has  always  been 
held  a  safe  mean  of  collecting  the  intention  to  call  in  aid  the  ground  and  cause  of 
making  the  statute,  and  to  have  recourse  to  the  preamble,  which,  according  to  Chief 
Justice  Dyer,  is  a  key  to  open  the  minds  of  the  makers  of  the  act  and  the  mischiefs 
which  they  intended  to  redress." 

My  lords,  I  derive  another  proposition  of  law,  (familiar,  I  dare  say,  also  to  your  lord- 
ships, but  which,  rather  for  my  own  guidance,  I  wish  to  mention  at  this  time,)  as  it 
appears  to  me  appUoable  to  the  construction  of  this  particular  statute,  from  Bacon's 
Abridgment,  title  "Statute,"  the  second  part  of  the  "Rules  to  be  observed  in  the  con- 
struction of  a  statute;"  it  is  in  volume  7. 

LoKD  Chief  Baeon.  In  Bacon's  Abridgment,  title  "  Statute,"  there  is  a  particular 
rule  given  for  the  construction  of  penal  statutes,  and  the  rule  which  you  have  been 
laying  down,  and  the  rule  which  the  attorney  general  insisted  upon  with  reference  to 
advancing  the  remedy  to  meet  the  mischief,  does  not  at  all  apply,  and  never  has  been 
applied  in  this  country,  to  the  case  of  a  statute  creating  a  crime. 

The  Queen's  Advocate.  With  permission,  my  lord,  I  was  about  to  come  to  that  in 
a  moment. 

Mr.  Babon  Bkamwell.  Mr.  Justice  Crompton  says  that  he  never  knew  a  golden 
rule  which  was  worth  anything  at  all. 

The  Queen's  Advocate.  My  lord,  I  am  sorry  for  that,  because  it  would  seem  that 
there  could  never  be  any  science  of  the  law  at  all. 

Mr.  Bakon  Be^vmwi:!.!..  Nay,  I  beg  your  pai'donj  that  is  a  very  different  thing. 
That  is  not  the  only  case  in  which  there  is  good  sense  in  what  Mr.  Justice  Crompton 
has  said ;  but  I  think  it  is  impossible  to  do  more  than  to  say  that  you  must  bring  an 
honest  mind  to  the  interpretation  of  the  statute. 

The  <3ueen's  Advocate.  Yes,  my  lord;  but  there  are  certain  rules  which  have  been 
acted  upon  in  these  cases.  The  words  in  Bacon's  Abridgment  which  I  was  about  to 
read  are  the  following:  "A  statute  ought,  upon  the  whole,  to  be  so  construed  that,  if 
it  can  be  prevented,  no  clause,  sentence,  or  word  shall  be  superfluous,  void,  or  insig- 
nificant." Now,  I  shall  take  the  liberty  of  drawing  your  lordships'  attention  to  the 
special  application  of  that  rule,  if  it  be  a  good  rule,  to  this  statute.  And  your  lord- 
ships will  find,  when  we  come  to  consider  the  words  "  equip,  furnish,  fit  out,  or  arm," 
that  if  this  be  a  sound  canon  of  construction,  it  will  have  a  great  bearing  upon  the 
exposition  of  that  part  of  the  statute. 

LoED  Chief  Baeon.  Then  it  is  very  remarkable  that  the  attorney  general  at  the 
trial  did  not  address  either  to  me  or  to  the  jury  one  syllable  as  to  any  distinction 
between  those  terras.  The  prosecution  on  the  part  of  the  Crown  is  apparently  upon 
the  footing  that  althourfi  there  may  be  a  distinction  it  is  not  worth  teUiug  the  judge 
or  the  jury  what  it  is.    That  is  a  fact. 

The  Queen's  Advocate.  I  am  sure  that  your  lordship  would  not  require  me  or 
expect  me  to  enter  into  any  discussion  of  the  discretion  which  the  late  attorney  gene- 
ral exercised  upon  that  occasion.  I  must  leave  that  to  your  lordship's  own  opinion. 
I  can  only  say  this,  and  I  am  bound  to  say  so  humbly 

Lord  Chief  Babon.  I,  take  it  for  granted  that  the  case  was  conducted  on  the  part 
of  the  Crown  after  fuU  consultation  with  the  present  attorney  general,  then  the  solic- 
itor general,  who  was  in  court  the  whole  time ;  and  from  the  beginning  to  the  end  of 
the  case  the  attorney  general  never  intimated  the  slightest  difference  between  "equip" 
and  "ftimish"  and  "fit  out."  He  said  not  one  word  about  it.  If,  lierefore,  that  is  to 
affect  the  construction  of  the  statute,  it  is  now  presented  to  ns  for  the  iirst  time,  at 
least  in  this  argument. 

The  Queen's  Advocate.  My  lord,  the  question  of  the  late  attorney  general's  mode 
of  conducting  the  case  has  been  often  discussed  during  this  debate,  and  I  should  be 
very  loth  to  enter  into  it  again;  but  I  think  I  am  bound  to  say  that  really  our 
opinion  was  that  he  did  conduct  the  case  with  very  great  abUity  and  perspicuity.  I 
am  sure  that  your  lordships  will  be  of  opinion  that  there  is  no  reason  why  I  should 
not  address  my  argument,  even  if  your  lordships  were  to  hear  it  for  the  first  time,  if  it 
be  worth  hearing  at  all,  and  why  I  should  not  submit  it  to  your  lordships'  attention. 
My  lords,  I  therefore  say  that  the  particular  passage  which  I  have  read  as  to  each 
word  having  its  meaning,  and  as  to  there  being  a  canon  of  construction  which  forbids 
you  to  argue  that  the  legislature  dealt  in  a  superfluous  expression  unless  you  are  com- 
pelled to  do  so,  has  a  great  bearing  upon  the  construction, of  this  act. 

Then  the  lord  chief  baron  reminds  me,  as  has  been  often  said  dnring  the  course  of 
this  discussion,  that  this  is  a  penal  statute,  and  therefore  his  lordship  seems  to  think 
that  neither  the  authority  cited-  by  the  attorney  general  nor  that  cited  by  myself  has 
a  bearing  when  the  peculiarity  of  the  statute  is  considered.  Now,  I  beg  to  draw  your 
lordships'  attention  to  the  opinion  expressed  upon  this  point  by  a  most  eminent  judge. 
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not  indeed  a  judge  of  this  country,'  but  by  a  judge  whose  opinion  nobody  need  be 
ashamed  of  following;  I  mean  the  opinion  of  Chief  Justice  Marshall,  in  the  United 
States,  and  I  quote  from  the  fifth  volume  of  Wheaton,  page  95.  The  case  is  that  of 
The  United  States  against  Wittberge,  and  he  is  there  construing  a  criminal  statute, 
with  which  I  need  not  trouble  your  lordships.  He  is  citing  a  statute  respecting  man- 
slaughter upon  the  high  seas,  and  he  says:  "The  rule  that  penal  laws  are  to  be  con- 
strued strictly  is,  perhaps,  not  much  less  old  than  construction  itself.  It  is  founded 
on  the  tenderness  of  the  law  for  the  rights  of  individuals,  and  on  the  plain  principle 
that  the  power  of  punishment  is  vested  in  the  legislative  and  not  in  the  judicial 
department.  It  is  the  legislature,  not  the  court,  which  is  to  define  a  crime  and  to 
ordain  its  punishment."  Then  there  foUow  these  words:  "It  is  said  that,  notwith- 
standing this  rule,  the  intention  of  the  law-maker  must  govern  the  construction  of 
penal  as  well  as  of  other  statutes.  This  is  true ;  but  this  is  not  a  new  independent 
rule  which  subverts  the  old;  it  is  a  modification  of  the  ancient  maxim,  and  it  amounts 
to  this,  that  though  penal  laws  are  to  be  construed  strictly,  they  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the  obvious  intention  of  the  legislature.  The  maxim  is 
not  to  be  so  applied  as  to  narrow  the  words  of  the  statute,  to  the  exclusion  of  cases 
which  those  words,  in  their  ordinary  acceptation,  or  in  that  sense  in  which  the  legis- 
lature has  obviously  used  them,  would  comprehend."  Now,  my  lords,  by  that  canon 
of  construction  I  should  be  quite  willing  that  this  case  should  be  tried. 

Mr.  Baron  Bramwbix.  It  seems  to  me,  with  great  respect,  that  that  is  very  little 
more  than  saying  that  you  are  not  to  misconstrue  the  laws. 

The  Queen's  Advocate.  I  suppose,  my  lord,  that  every  canon  of  construction 
would  ultimately  resolve  itself  into  that. 

Mr.  Bason  Bkamweix.  It  seems  to  me  scarcely  to  be  in  words  more  than  an  elaborate 
statement  that  you  are  not  to  misconstrue  them  because  they  are  penal  laws. 

The  Queen's  Advocate.  That  you  are  not  to  narrow  the  meaning  out  of  a  mistaken 
tenderness  to  the  individual,  so  as  to  defe.at  the  public  policy  of  the  act. 

My  lords,  with  respect  to  the  application  of  the  rule  to  this  particular  statute  I  have 
one  other  authority.  I  will  ask  your  lordships  to  allow  me  to  read  a  passage  from  Mr. 
Justice  Story's  judgment  in  the  case  of  the  Gran  Para,  which  will  be  found  in  5th 
Curtis's  Reports,  at  page  304.  I  need  not  trouble  your  lordships  with  the  whole  of  the 
case,  as  I  am  only  reading  it  for  the  maxim  which  it  contains.  He  says,  speaking  of 
the  Irresistible,  sailing  out  of  the  port  of  Baltimore,  "  She  was  not  commissioned  as  a 
privateer,  nor  did  she  attempt  to  act  as  one  until  she  reached  the  river  LA  Plata,  when 
a  commission  was  obtained,  and  the  crew  re-enlisted.  This  court  has  never  decided 
that  the  ofiJense  adheres  to  the  vessel  whatever  changes  may  have  taken  place, 
and  cannot  be  deposited  at  the  termination  of  the  cruise  in  preparing  for  which  it 
was  committed ;  and  as  the  Irresistible  made  no  prize  on  her  passage  from  Baltimore 
to  the  river  La  Plata,  it  is  contended  that  her  offense  was  deposited  there,  and  that 
the  couxt  cannot  connect  her  subsequent  cruise  with  the  transactions  of  Baltimore." 
Now  upon  this  it  appears  to  me  that  Mr.  Justice  Story's  words  are  well  worthy  of 
attention:  "If  this  were  to  be  admitted  in  such  a  case  as  this,  the  laws  for  the  pre- 
servation of  our  neutrality  would  be  completely  eluded,  so  far  as  their  enforcement 
depends  on  the  restitution  of  prizes  made  in  violation  of  them;  vessels  completely 
fitted  in  our  ports  for  military  operations  need  only  saU  to  a  belligerent  port,  and  there, 
after  obtaining  a  commission,  go  through  the  ceremony  of  discharging  and  re-enlisting 
their  crew  to  become  perfectly  legitimate  cruisers,  purified  from  every  taint  contracted 
at  the  place  where  all  their  real  force  and  capacity  for  annoyance  was  acquired."  Then 
follow  these  words:  "This  would  indeed  be  a  fraudulent  neutrality,  dis^acefal  to  our 
own  government,  and  of  which  no  nation  would  be  the  dupe." 

Then,  my  lords,  the  question  immediately  arises,  what  was  the  real  object  of  this 
statute  ?  and  your  lordships  cannot  have  failed  to  observe  the  very  different  objects 
which,  during  the  course  of  the  speeches  addressed  to  your  lordships,  have  been 
assigned  for  this  statute.  Now,  my  lords,,  it  is  perhaps  worthy  of  observation,  that 
in  the  original  speech  which  my  learned  Mend  Sir  Hugh  Cairns  made  in  this  case,  not 
indeed  directly  addressed  to  the  jury,  but  addressed  to  the  judge  in  the  presence  of  the 
jury,  he  expressed  himself  in  the  following  language ;  this  is  at  page  142*  of  the  book; 
this  was  stated  to  my  lord  before  he  turned  round  to  address  the  jury ;  it  is  about 
twelve  or  fourteen  lines  down  the  page:  "The  equipment  is  supposed  to  be  with  the 
intent  that '  the  ship  or  vessel  should  be  employed  in  the  service  of  a  foreign  state ' 
'  as  a  transport  or  store-ship,'  and  in  order  to  make  up  the  idea  indicated  in  those  words 
your  lordship  will  observe  that  the  vessel  must  be  employed  by  a  '  foreign  state,'  and 
the  purpose  for  which  the  foreign  state  is  to  employ  her  is  '  as  a  transport  or  store- 
ship  ;'  and  the  latter  words  showing  for  what  purposes,  against  any  other  prince  or 
foreign  'state.  But  then,  having  got  to  the  end  of  the  clause  which  spoke  of  the 
'  transport  or  store-ship,'  we  commence  with  a  new  clause  in  the  alternative,  '  or  with 
intent  to  cruise  or  commit  hostilities  against  any  priuoe.'  The  question  is,  to  what  is 
that  last  clause,  'or  with  intent  to  cruise  or  commit  hostilities,'  to  be  referred?    I 

*  See  page  80,  line  37. 
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apprehend,  on  every  principle  of  construction,  that  clause  mnst  he  referred  and  carried 
back  to  the  words  '  ship  or  vessel,'  and  must  he  read  as  an  alternative  to  the  other 
clause,  which  likewise  begins  with  the  words  '  with  intent.'  So  that,  as  your  lordship 
will  see,  there  is  an  alternative  supposed  by  the  act  of  Parliament,  equipping  and 
arming  any  ship  or  vessel  with  either  of  two  intents,  and  we  must  accurately  discrim- 
inate what  those  two  alternative  intents  are.  The  one  of  the  two  alternative  intents 
is  the  one  I  have- already  read  and  spoken  of,  that  the  ship  should  be  emjjloyed  in  the 
service  of  a  foreign  state  as  a  transport  or  store-ship ;  the  other  alternative  intended 
is,"  (I  pray  your  lordships' attention  to  these  words,)  "that  she  should  be  equipped 
with  intent  to  cruise  or  commit  hostilities;  and  the  whole  is  overridden  by  the  , 
introductory  words,  that  there  is  to  be  some  person;  the  words  are,  'if  any  person,' 
within  her  Majesty's  dominions  who  is  supposed  to  equip  and  arm  a  ship  or  vessel 
with  one  or  other  of  these  two  intents.  You  must  have  a  person ;  you  must  have  him 
within  her  Majesty's  dominions ;  you  must  have  him  equipping,  furnishing,  iitting  out, 
or  arming  (whatever  that  may  mean  we  will  consider  afterward)  a  ship  or  vessel,  and 
you  must  have  him  doing  so  with  one  of  two  intentions.  Then  follow  these  words : 
"  The  other  is  the  alternative  intention,  that  she  shall  cruise  and  commit  hostilities, 
with  no  reference  there  to  whether  she  is  or  is  not  to  be  employed  in  foreign  service." 

LOED  Chief  Baeon.  I  think  you  need  hardly  press  the  question  at  all.  I  believe 
that  we  were  all  satisfied  that  the  correction  of  this  part  of  Sir  Hugh  Cairns's  address 
by  the  learned  attorney  general  was  quite  right,  and  that  this  clearly  does  not  require 
any  comment  at  all. 

Mr.  Baeon  Beamwbli,.  That  would  be  a  prohibition  of  piracy  simply,  would  it  not? 

The  Queen's  Advocate.  Yes,  my  lord. 

Mr.  Baeon  Beamwell.  For  ships  to  cruise  not  in  the  service  of  any  state  would  be 
piracy,  would  it  not? 

The  Queen's  Advocate.  Yes,  my  lord,  and  therefore  I  was  contending  that  this  con- 
struction of  the  act  was  manifestly  an  incorrect  construction.  My  lords,  the  use  which 
I  was  about  to  make  of  the  citation  was  this,  that  this  was  an  argument,  so  to  speak, 
addressed  to  his  lordship  in  the  presence  of  the  jury,  who  shortly  afterward  decided  the 
case ;  and  I  must  take  the  liberty  of  saying  that  I  very  greatly  doubt  whether  the  jury 
were  fully  convinced  that  this  argimient  had  nothing  whatever  to  do  with  the  case, 
which  now  appears  to  be  admitted  to  be  the  fact.  I  very  much  doubt  whether  the 
jury's  minds  were  entirely  free  from  the  notion  that  possibly  this  act  was  directed 
against  privateering. 

LoKD  Chief  Baeon.  I  rather  think  you  will  find  that  the  learned  attorney  general 
who  had  an  opportunity  of  addressing  the  jury,  and  of  removing  all  error  from  their 
minds,  thought  it  hardly  worth  while  to  notice  this  fact. 

The  Queen's  Advocate.  That  may  certainly  be  the  case,  my  lord ;  but,  as  a  matter 
of  fact,  I  was  mentioning  that  this  particular  construction  was  put  upon  the  act  at  that 
time,  (what  effect  it  might  have  had  upon  the  jury  I  do  not  know,)  and  I  was  dealing 
with  the  fact  for  two  purposes ;  first,  to  mention  to  your  lordships,  that  fact ;  and  sec- 
ondly, to  show  the  difficulties  which  those  who  contend  for  the  claimants  in  this  case 
have  been  put  to  during  the  course  of  the  argument  in  order  to,  what  I  must  call,  after 
all  that  has  been  said,  evade  the  plain  meaning  and  words  of  the  statute. 

Mr.  Kaeslakb.  Might  I  oaU  your  lordships'  attention  to  this  fact?  At  page  211,*  of 
the  smaU  book,  when  the  learned  attorney  general  was  commenting  upon  that  construc- 
tion which  had  been  put  by  my  learned  friend  Sir  Hugh  Cairns,  the  Lord  Chief  Baron 
said  that  he  did  not  agree  with  that  expression,  and  there  was  an  end  of  that  argu- 
ment— "  In  that  I  own  1  do  not  agree." 

Lobd  Chief  Baeon.  I  wish  that  you  would  use  the  same  edition  as  we  have.  You 
say  that  it  is  at  page  211 ;  what  is  it  that  you  are  referring  to  ? 

Mr.  Karsjake.  I  was  mentioning,  my  lord,  that  when  the  learned  attorney  general 
was  replying  and  commenting  upon  the  construction  which  Sir  Hugh  Cairns  put,  your 
lordship  said  that  you  did  not  agree  in  that  construction,  and  there  was  an  end  of  the 
argument  upon  that  matter. 

Mr.  Kemplat.  It  is  at  page  201  of  the  large  book. 

The  Queen's  Advocate.  My  lord,  1  have  no  doubt  that  that  is  so. 

Mr.  Bakon  Beamwell.  Will  you  allow  me  to  cite  a  book  by  an  author  who,  I  regret 
to  say,  is  no  longer  living,  I  mean  Mr.  Sedgwick,  an  American  writer  on  statutory  and 
constitutional  law.  He  there  makes  this  remark  with  respect  to  penal  statutes :  "  But 
the  rule  that  statutes  of  this  class  are  to  beconstrued  strictly  is  far  from  being  a  rigid 
or  unbending  one,  or  rather  it  has  been  in  modem  times  so  modified  or  explained  away 
as  to  mean  little  more  than  that  penal  provisions,  like  all  others,  are  to  be  fairly  con- 
strued according  to  the  legislative  meaning  expressed  in  the  enactment,  the  courts 
refusing  on  the  one  hand  to  extend  the  punishment  to  cases  not  clearly  embraced  in 
them,  and  on  the  other  hand  equally  refusing,  by  any  forced  and  nice  construction,  to 
exonerate  parties  clearly  within  their  scope."  That  is  at  page  326.  He  cites  a  great 
number  of  authorities  for  that  statement.    This  is  the  author  of  the  book  upon  damages, 

*  See  page  112. 
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The  QtTEEisr's  Advocate.  That  would  appear  to  me  to  he  excellent  sense. 

Mr.  Bason  Bramwell.  It  is  excellent  sense,  as  anything  I  am  sure  from  Mr.  Sedg- 
wick would  be. 

Mr.  Attorntsy  Gesterai.  My  lord,  I  may  he  permitted  to  say  that  it  has  always 
seemed  to  me  that  the  meaning  of  the  old  rule  (supposed  to  make  a  distinction)  was 
this :  In  ancient  times  wonderful  Uherties  were  taken  to  strain  statutes  so  as  to  include 
matters  plainly  not  within  their  words ;  it  was  said  that  those  liberties  were  not  to  be 
taken  with  penal  statutes.    We  now  do  not  take  them  with  any  statutes.  * 

Mr.  Baron  Bramwell  (to  the  Queen's  advocate.)  That  which  I  have  read  is  your 
proposition. 

The  Queen's  Advocate.  Yes,  my  lord,  and  it  agrees  very  much  with  the  passage 
which  I  read  from  Wheaton. 

Mr.  Baron  Bramwell.  Entirely,  I  should  say. 

The  Queen's  Advocate.  I  am  much  obliged  to  your  lordship. 

Mr.  Baron  Bramwell.  I  cited^it  for  the  purpose  of  showing  what  I  think  is  a  good 
rule,  and  also  out  of  the  great  respect  which  I  have  for  the  memory  of  the  author. 

The  Queen's  Advocate.  My  lords,  still  upon  this  question  of  what  is  the  object  of 
the  statute,  and  it  being  admitted  that  that  construction  which  was  confined  to  priva- 
teering is  necessarily  aiSandoned  as  untenable,  I  come  to  consider  the  objects  which 
have  been  assigned  to  this  statute  during  the  progress  of  the  present  argument,  and  of 
course  it  has  not  escaped  your  lordships  that  they  have  not  been  at  all  uniform  on  the 
part  of  the  counsel  who  appear  for  the  claimants.  My  learned  friend.  Sir  Hugh  Cairns, 
has  adopted  an  argument  which  I  confess  appears  to  me,  with  great  respect  to  him,  to 
be  of  rather  a  fanciful  character.  He  lays  down  two  rules,  and  his  second  rule,  he 
says,  is  this ;  it  is  at  page  10*  of  his  speech  of  Tuesday  last :  "  The  territory  of  a  neutral 
power  must  be  kept  absolutely  inviolate  from  anything  which  may  be  termed  a  proxi- 
mate or  immediate  act  of  war,  and  the  neutral  government  will  have  a  right  to  com- 
plain if  that  inviolability,  so  defined,  of  the  neutral  territory  is  infringed  either  by  the 
beUigerent  directly  or  by  one  of  its  own  subjects  at  the  instigation  of  the  belligerent.' 
Then,  my  lords,  at  page  14,+  he  lays  down  this  doctrine.  He  says  that  he  will  not  ex- 
amine the  curious  point  as  to  the  cannon-shot  distance  from  the  shore;  but  he  says  "a 
Hue  is  to  be  drawn  somewhere ;"  and  then  he  says :  "  We  find  that,  according  to  the 
rules  of  international  law,  it  is  allowable  to  a  neutral  state,  and  to  the  subjects  of  a 
neutral  state,  to  carry  and  to  deliver,  outside  that  line  or  inside  it,  any  of  those  articles 
which  axe  called  contraband  of  war,  guns,  ammunition,  ships,  or  any  other  article  which 
may  be  supposed.  International  law  also  holds  that  you  might  bring  a  ship  to  the 
outside  of  that  boundary  wherever  it  is  drawn  j  that  you  might  carry  from  the  neutral 
state  guns  and  ammunition,  and  warlike  supplies  of  every  kind,  and  deliver  them  into 
the  ship  outside  the  boundary,  subject  to  the  right  of  capture ;  the  other  belligerent, 
if  so  disposed  and  so  able,  might  intercept  the  supplies,  might  capture  the  ship,  and 
might  seize  the  articles  as  contraband;  but  subject  to  that,  the  act  might  be  done 
without  any  offense  against  the  principles  of  international  law."  Then,  a  little  further 
on,  at  page  16,t  he  puts  into  the  mouth  of  the  belligerent  a  sort  of  Speech,  the  whole  of 
which  I  need  not  read  to  your  lordships,  but  he  says  :  "  The  belligerent  would  say  to  the 
neutral  power,  '  You,  on  your  part,  must  take  care  that  what  passes  out  of  your  terri- 
tory shall  pass  out  in  such  a  state  as  that  I  shall  have  a  fair  chance  of  capturing  or 
dealing  (if  I  am  entitled  to  capture  or  to  deal)  with  it.'"  And  a  little  above  that  plao# 
he  says :  "  You  would  not  be  allowed  to  go  inside  a  neutral  territory  and  arm  and  pre- 
pare for  hostilities,  in  a  way  calculated  to  commit  hostilities,  a  ship  which  afterward 
might  sally  out  of  the  neutral  territory  and  go  beyond  the  limit."  And  then  there 
occur  these  very  curious  and  remarkable  expressions  :  "  And  without  any  intervening 
space  occurring  in  which  it  might  be  captured  by  the  belligerent  power,  commence 
hostilities  with  a  ship  so  armed."  So  that  I  understand  the  position  of  international 
law,  which  Sir  Hugh  Cairns  .3ontends  for,  to  be  this,  that  it  was  an  object  of  this  stat- 
ute, among  others,  to  provide  that  a  vessel  might  go  out  not  armed,  but  all  but  armed 
in. every  other  respect,  to  the  boundary  line,  and  that  then  there  must  be  an  intervening 
space  in  which  the  belligerent  must  have  the  right  of  capture,  and  that  after  that  inter- 
vening space  is  passed  over,  it  would  be  perfectly  lawful  to  put  arms  on  board.  Now, 
my  lords,  I  heard  no  authority  cited  for  that  position ;  it  is  perfectly  novel  to  me.  I 
think  that  it  has  not  the  warrant  of  any  international  jurist,  or  any  decision  of  an 
international  tribunal,  but  it  does  go  a  long  way  to  satisfy  me  of  the  very  great  diffi- 
culties which  those  who  argue  for  the  claimants  are  placed  under  when  they  attempt 
to  get  rid  of  the  plain  words  of  the  foreign  enlistment  statute,  which  effectually  pro- 
vides, as  I  should  construe  it,  against  such  a  substantial  and  practical  violation  of 
neutrality  as  would  be  committed  in  the  circumstances  mentioned  by  Sir  Hugh  Cairns. 
The  doctrine  of  the  necessity  of  an  intervening  space,  after  you  have  left  the  boundary 
line,  is  a  doctrine  invented  only  to  explain  away  the  obvious  difficulty  of  allowing 
captures  to  be  made  in  this  way  by  a  vessel  equipped  in  a  neutral  port. 

Now,  my  learned  friend,  Mr.  MeUish,  says  that  the  object  of  this  statute  was  to  pre- 

*  See  bottom  of  page  184.  t  See  top  of  page  186.  {See  top  of  page  188. 
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vent  an  insult  to  this  country,  and  he  says  that  international  legislation,  like  muuicipal 
legislation,  -waits  till  the  mischief  has  happened.  Mr.  Mellish  says,  as  I  understand 
him,  applying  this  doctrine  to  the  construction  of  this  act,  that  international  legislation 
waits,  as  muuicipal -legislation  does,  till  the  mischief  has  happened..  Now  there  I  tate 
the  liberty  of  joining  issue  directly  with  my  learned  Mend.  I  say  that  it  is  a  forget- 
fulness  of  the  great  peculiarity  of  this  statute  which  runs  through  the  whole  of  the 
argument  on  the  other  side.  This  statute  is  essentially  a  preventive  statute,  and  so 
far  from  waiting,  as  my  learned  friend  says,  till  the  mischief  has  happened,  it  in  a 
manner  most  peculiar,  and  hy  a  machinery  entirely  its  own,  directed  partly  against 
individuals,  whom  it  divides  into  two  classes,  the  principal  actor  and  the  subordinate 
actor,  and  partly  against  the  instrument  of  the  individual,  the  ship  itself,  endeavors  to 
prevent  the  evU  from  being  committed,  and  it  gives  the  Crown  the  immense  power  of 
seizing  the  vessel,  as  ipso  facto  forfeited  by  the  particular  act  of  either  of  these  individ- 
uals. Therefore,  I  humbly  submit  to  your  lordships,  that  to  omit  taking  into  considera- 
tion that  characteristic  of  the  act  of  Parliament  is  to  lose  one  of  the  main  keys  to  its 
construction,  and  one  of  the  principal  clues  by  which  you  are  able  to  thread  the  laby- 
rinth of  the  words  in  which  the  idea  is  expressed. 

LOED  Chief  Bakon.  It  should  be  observed  that  a  considerable  part  of  the  enactment 
is  unnecessary.  For  instance,  when  it  is  pronounced  to  be  a  misdemeanor  to  do  a 
certain  act,  by  the  common  law,  if  a  matter  is  created  a  misdemeanor  it  is  a  misde- 
meanor to  attempt  to  do  it,  to  begin  to  do  it,  or  to  aid  or  assist  in  doing  it.  That  part 
of  the  statute  with  respect  to  aiding,  assisting,  endeavoring,  and  so  on,  was  not  neces- 
sary ;  but  it  was  necessary  to  put  those  words  in  in  order  to  create  the  forfeiture.  K 
a  particular  act  is  made  a  misdemeanor,  punishable  by  fine  and  imprisonment,  I  take 
it  that  the  endeavoring  to  do  it,  or  the  aiding  and  assisting  to  do  it,  becomes  immedi- 
ately another  misdemeanor,  and  I  think  that  all  misdemeanors  are  punishable  unless 
forbidden  to  be  so.  The  ordinary  mode  of  punishing  crime  in  this  country  is  either  by 
fine  or  imprisonment,  or  both. 

The  Qubbn's  Advocate.  Yes,  my  lord. 

Lord  Chief  Baron.  Unless  the  statute  had  mentioned  those  matters  and  annexed 
the  forfeiture  to  the  attempt,  it  is  tolerably  clear  that  where  the  act  applied  the  forfeit- 
ure to  the  commission  of  the  offense,  it  would  not  foUow  that  the  forfeiture  would 
attach  to  the  commencement  of  it  or  to  the  attempt. 

The  Queek's  Advocate.  My  lord,  my  learned  ftiend  Sir  Hugh  Cairns  in  construing 
this  act  had  recourse  to  two  distinct  heads  of  argument ;  he  said,  as  I  understand  him : 
"  I  will  look  at  what  was  diwionprobable,  I  will  consider  what  it  is  likely,  regard  being 
had  to  the  history  of  the  times,  would  be  introduced  into  this  act ;  and  I  will  afterward 
consider  whether  the  words  which  have,  as  a  matter  of  fact,  been  introduced,  are  or 
are  not  in  accordance  with  what  one  would  probably  expect  to  have  found  there." 
Now  I  do  not  propose  to  follow  my  learned  friend  at  any  length  into  that  very  agreeable 
and  enlivening  part  of  the  discussion  of  this  case,  namely,  the  history  which  immedi- 
ately preceded  the  act  of  Parliament.  It  might  be  and  I  suppose  was  quite  competent 
to  my  learned  friqpd  to  introduce  a  narrative  of  all  those  circumstances  by  way  of 
placing  your  lordships  in  the  position  of  the  legislature,  and  enabling  you  to  arrive  at 
the  meaning  of  the  words ;  pretty  much  in  the  same  way  as  in  the  interpretation  of  a 
will  we  are  m  the  habit  of  hearing  that  the  court  must  be  put  in  position  of  the  testator 
»  and  know  all  the  circumstances.  In  the  same  way,  I  presume,  it  was  quite  competent 
to  my  learned  Mend  to  enter  into  that  discussion,  which  he  did  most  ably,  as  he  always 
does  everything  which  he  undertakes,  and  to  entertain  your  lordships  (for  I  think  I 
must  use  that  expression)  with  the  extracts  from  Mr.  Canning's  speeches,  and  from 
those  of  other  members  of  Parliament  who  took  part  in  the  debates  upon  the  foreign 
enlistment  act.    My  lords,  I  am  not  about  to  follow  my  learned  Mend. 

Lord  Chief  Baison.  The  court  of  course  would  bear  with  much  from  the  defendant's 
counsel  which  perhaps  it  might  object  to  on  the  part  of  the  prosecution.  I  own  that  it 
strikes  me  that  speeches  in  Parliament  and  historical  statements  by  a  very  eminent 
historian,  Alison's  history  for  instance,  and  some  of  those  other  matters,  it  is  difficult 
to  stop  in  an  argument  to  set  out  what  a  defendant  in  a  case  may  think  necessary  to 
state,  but  that  mode,  of  dealing  with  a  legal  question  should  be  administered  with  a 
very  sparing  hand. 

The  Queen's  Advocate.  I  quite  agree,  my  lord,  that  I  should  have  thought  so  too. 
If  it  was  an  error,  I  am  not  going  to  fall  into  it ;  but,  my  lord,  as  one  never  knows 
exactly  what  words  do  or  do  not,  and  what  passages  read  do  or  do  not,  leave  a  sort  of 
impression  upon  the  minds  of  those  who  hear  them,  because  it  is  impossible  for  any  ' 
human  being  to  say 

Lord  Chief  Baron.  I  should  say  that  it  should  ^ie  pared  maim,  and  would  very  soon 
become  satis. 

The  Queen's  Advocate.  Pareissimd  manu,  my  lord.  I  have  not  the  least  objection 
to  that. 

Mr.  Attorney  General.  I  do  not  think  that  I  troubled  your  lordships  in  that 
respect. 
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Lord  Chief  Baeon.  Mr.  Attorney  General,  I  have  no  complaint  to  make  of  anything 
■which  fell  from  you,  certainly ;  and  indeed  do  not  let  it  be  supposed  that  I  make  any 
complaint  with  reference  to  Sir  Hugh  Cairns.  I  merely  meant  to  advert  to  this,  that 
many  topics  may  be  urged  on  the  part  of  a  defendant,  as  to  which  one  does  not  imme- 
diately know  in  what  they  are  to  end.  If  the  learned  advosate  for  a  defendant  thinks 
that  the  matter  is  material,  it"  is  extremely  difficult  for  the  court  to  say  that  it  is 
not  so. 

The  Queen's  Advocate.  My  lord,  I  hope  that  I  shall  not  sin  in  this  matter,  or  incur 
your  lordships'  displeasure.  I  was  only  about  to  say,  that  it  is  very  difficult,  where 
extracts  have  been  read  in  a  very  emphatic  manner  to  the  court,  to  say  how  much  of 
the  reasoning  of  those  extracts  may  remain  in  the  mind  of  the  court. 

Mr.  Baron  Bramwell.  Any  one  or  more  of  four  minds. 

The  Qxjeen's  Advocate.  Exactly  so,  my  lord.  I  was  not  going  to  enter  into  aiiy 
detail,  but  I  think  that  when  Mr.  Canning's  speeches  are  referred  to,  and  yoji  are  called 
upon  to  gather  from  them  that  the  intention  of  this  act  was  simply  to  enforce  existing 
international  law,  it  is  only  fair  to  read  the  following  extract,  which  is  in  a  very  few 
lines.  Mr.  Canning  said :  "  The  House  had  to  determine,  first,  if  the  existing  laws 
would  enable  her  to  maintain  her  neutrality ;  secondly,  if  the  repeal  of  the  laws  would 
leave  the  power  of  maintaining  that  neutrality ;  and,  thirdly,  if  both  the  former  ques- 
tions were  negatived,  whether  the  proposed  measure  was  one  which  it  was  fit  for  the 
House  to  adopt."  That  is  in  volume  4,  page  151,  of  Canning's  speeches,  and  it  does,  I 
think,  express  in  clear  language  the  principal  objecti,of  the  act  itself.  The  object  of  the 
act  was  to  enable  the  Crown  to  maintain  its  neutrality;  that  I  consider  to  be  the  real 
object  of  the  act,  and  it  is  very  well  expressed  in  that  passage. 

My  lords,  I  might  also  say  without  going,  as  your  lordships  seem  to  intimate  that  one 
ought  not  to  go,  further  into  that  part  of  the  case,  and  I  am  sure  I  do  not  in  the  least 
wish  unnecessarily,  for  physical  reasons  as  well  as  others,  to  occupy  unnecessarily  the 
time  of  the  court,  that  it  wiU  be  in  your  recollection  that  Sir  Hugh  Cairns,  in  explaining 
the  object  of  this  act,  entered  into  a  discussion  of  the  distinction  which,  as  a  matter  of 
international  law,  is  to  be  made  between  the  acts  of  the  individual  and  the  acts  of  the 
state.  Now,  my  lords,  that  is  a  branch  of  the  argument  of  no  mean  importance,  because 
my  learned  friend  Sir  Hugh  Cairns  made  use  of  it,  as  I  understood,  in  this  way.  He 
said:  "There  are  certain  acts  which  the  individual  may  do,  and  which  in  one  sense 
are  lawful,  that  is  to  say,  they  are  not  prevented  by  the  positive  law  of  his  own  coun- 
try ;  and  those  very  same  acts,  if  done  by  the  government,  might  be  a  breach  of  inter- 
national law ;"  and  he  instances  the  case  of  contraband.  He  says  that  the  contraband 
carried  on  by  the  individual  is  no  offense,  but  that  a  contraband,  or  any  act  of  a  like 
nature,  aided  or  assisted  or  carried  on  by  the  government,  would  be  a  breach  of  inter- 
national obligation. 

Now,  my  lords,  if  considerations  of  that  kind  are  to  have  any  weight  at  all  with 
your  lordships,  if  you  are  to  consider  at  all  that  you  can  arrive  at  the  meaning  and  the 
object  of  the  act  from  any  aprim-i  considerations,  it  is  worthy  of  your  lordships'  atten- 
tion that  there  are  no  two  propositions  of  international  law  better  founded,  I  think, 
than  these,  that  there  are  acts  done  by  individuals  which  do  (regard  being  had  to  the 
number  of  them,  and  the  occasion  of  them,  and  the  manner)  sometimes,  and  not 
nnfreqnently,  implicate  the  state,  and  that  it  is  an  unquestionable  proposition  of  inter- 
national law  that  the  state  is  presumed  to  know  such  acts  of  its  subjects  as  I  have 
described,  and  moreover  to  have  the  power  of  repressing  them;  and  that  it  is  no 
answer  to  a  foreign  government  to  say,  "Very  true,  there  came  out  of  the  port  of 
Liverpool  twenty-five  Alabamas,  or  twenty-five  Oretos,  which  have  destroyed  the  whole 
of  your  commerce  upon  these  seas,  but  then  they  were  the  acts  of  an  individual  ship- 
builder— they  were  the  acts  of  A,  B,  and  C,  and  do  not  come  to  the  government,  for 
the  government  has  nothing  to  do  with  them." 

My  lords,  I  protest  earnestly  against  that  doctrine ;  I  believe  it  to  be  wholly  un- 
founded in  reason ;  I  believe  it  to  have  no  warrant  in  international  law  ;  and,  my  lords, 
without  occupying  your  lordships'  time  with  any  pedantic  display  of  learning,  I  ven- 
ture to  say  that  the  question,  which  civilians  are  in  the  habit  of  considering  under  this 
title,  "  Civitaa  ne  deliquent  an  cives,"  "  is  this  an  offense  in  which  the  state  must  be  held 
impUcated,  or  is  it  an  offense  confined  to  the  individual  ?"  is  one  of  the  most  interesting 
parts  of  the  international  law  which  is  called  "noUliasima  qucestio  juris  gentivm,"  and  I 
will  give  yonr  lordships  references  to  certain  jurists  where  you  will  find  it  most  ably_ 
discussed.  Your  lordships  wiU  find  it  in  Grotius,  book  2,  chapter  21,  under  the  title  of 
"De  Pcenarum,  Communicalkme ;"  and  he  enters  into  it  with  all  his  learning,  and  shows 
that  there  are  acts  of  the  individual  of  which  the  government  cannot  be  supposed  to  be 
ignorant ;  at  all  events,  that  the  maxim  is  a  sound  one,  that  the  will  of  the  individual 
is  bound  up  with  the  wiU  of  his  country  upon  those  occasions,  which  furnishes  no 
answer  on  the  part  of  the  state.  Your  lordships  will  find  a  commentary  upon  that 
chapter  of  Grotius  in  "Heineocius's  Commentaries." 

Lord  Chtef  Baron.  What  volume  ? 

The  Queen's  Advocate.  It  is  all  in  one  volume. 
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Mr.  Bakon  Beamweix.  The  only  edition  which  I  have  Is  in  six  volumes. 

The  Queen's  Advocate.  No,  my  lord ;  not  upon  Grotius.  There  is  only  one  volume 
upon  Grotius.  It  is  a  commentary  upon  Grotius's  work,  and  it  is  his  commentary  upon 
book  2,  chapter  21.  And,  my  lords,  there  is  a  very  clear  and  valuable  writer  I  thmk, 
though  not  much  thought  of,  but  of  whom  Sir  James  Mackintosh  thought  a  good  deal. 
I  refer  to  Burlamaqui's  Principles  of  Politic  Law — it  is  in  volume  2  of  the  Loudon  edition, 
page  255,  and  he  enters  at  great  length  into  this  consideration.  I  will  just  read  to  your 
lordships  a  very  short  part  of  it.  He  says,  "  We  may  further  observe  that  in  civil  society, 
when  a  particular  member  has  done  an  injury  to  a  stranger,  the  governor  of  the  com- 
monweal is  sometimes  responsible  for.it,  so  that  war  may  be  declared  against  him  on 
that  account.  But  to  ground  this  imputation,  one  of  these  two  things  is  necessary, 
viz,  either  that  the  sovereign  has  sufered  this  harm  to  be  done  to  the  stranger,  or 
that  he  has  offered  a  reprieve  to  the  criminal.  In  the  former  case  it  must  be  laid  down 
as  a  maxim  that  a  sovereign,  who,  knowing  the  objects  of  his  subjects,  suffers  them 
to  practice  piracy  on  strangers,  renders  himself  criminal,  because  he  has  consented  to  a 
bad  action,  the  commission  of  which  he  has  permitted,  and  consequently  furnished  a 
just  reason  of  war." 

Something  to  the  same  effect  is  to  be  found  also  in  Vattel,  though  more  loosely.  And 
here  I  may  take  the  liberty  of  saying,  with  respect  to  the  citations  from  Vattel  which 
were  made  by  Mr.  Mellish,  that  it  is  always  to  be  borne  in  mind  that  upon  a  question  of 
this  description  Vattel  is  a  most  untrustworthy  authority,  because,  being  a  Swiss  himself, 
and  having  been  accustomed  to  enormous  enlistments  of  soldiers  going  out  of  Switzer 
land,  he  occupies  a  portion  of  his  book  in  defending  that  as  being  no  violation  of  the 
law  of  nations.  His  bias  was  greatly  affected  by  that  particular  fact,  and  upon  that 
peculiar  point  he  is  not  a  very  good  authority. 

Now,  my  lords,  I  think  that  I  am  entitled,  although  they  do  occur  in  a  parlia- 
mentary form,  to  read  to  yonr  lordships  the  expressions  of  the  judge  of  the  High  Court 
of  Admiralty  when  he  sat  in  Parliament ;  I  refer  to  no  less  a  man  than  my  Lord  Stow- 
ell ;  because  what  he  said  was  on  rising  in  his  place  as  the  judge  of  the  High  Court 
of  Admiralty,  and  holding  a  neutral  position. 

Lord  CnrEF  Baron.  Was  that  in  the  House  of  Lords  ? 

The  Queen's  Advocate.  No,  my  lord,  in  the  House  of  Commons ;  I  will  give  your 
lordships  the  exact  words.  At  aU  events,  I  will  make  them  my  own  for  the  sake  of  the 
argument.    Your  lordships  will  find  them  in  Hansard's  Debates,  vol.  40. 

Mr.  Baron  Beamwell.  I  cannot  see  why  that  is  not  as  citable  as  Burlamaqui.  I  do 
not  see  why  Sir  William  Scott's  opinion  in  the  House  of  Commons  is  not  as  much  a 
matter  to  refer  to  as  Burlamaqui  or  anything  else. 

Lord  Chief  Baeon.  Or  a  speech  of  Mr.  Canning  in  the  House,  or  of  Mr.  Huskisson, 
who  quoted  Mr.  Canning. 

The  Queen's  Advocate.  Yes,  my  lord.  I  did  not  mean  to  travel  into  that  partic- 
ular class  of  citation,  but  I  think  this  is  really  exceptional  from  its  character.  It  was 
on  the  debate  in  1819. 

Lord  Chief  Baron.  That  which  is  sound  sense  upon  the  subject  in  hand  before  us, 
and  expressed  in  clear  language,  must  always  be  welcome,  from  whatever  source  it 
comes  or  whenever  it  was  delivered. 

The  Queen's  Advocate.  It  comes  with  great  authority  from  Sir  William  Scott,  and 
this  is  what  he  says :  "  There  could  be  no  solecism  more  injurious  to  itself  or  more  mischiev- 
ious  in  its  consequences,  than  to  argue  that  the  subjects  of  the  state  had  a  right  to  act 
amicably  or  hostilely  with  reference  to  other  countries  without  the  interposition  of  the 
state  itself.  It  was  hardly  necessary  to  press  these  considerations,  because  aU  the 
.arguments  which  he  had  heard  upon  the  subject  had  fully  admitted  that  it  was  the 
Tight  of  states,  and  of  states  only,  to  determine  whether  they  would  continue  neutral 
or  whether  they  would  assume  a  belligerent  attitude;  that  they  had  the  power  of 
preventing  their  subjects  from  being  beUigereut  if  they  agreed  to  it."  There  is  also  lan- 
guage which  I  would,  without  mentioning  where  it  comes  from,  make  part  of  my  speech. 
"When  ships  were  employed  in  the  service  of  any  power  whatsoever  without  a  license 
from  the  British  government,  such  an  enactment  as  this  was  required  by  every  prin- 
ciple of  justice;  for,  when  the  state  says,  'We  will  have  nothing  to  do  with  tide  way 
waged  between  two  separate  powers,'  and  the  subjects  in  opposition  to  that  say, '  We 
will,  however,  interfere  in  it,'  surely  the  House  would  see  the  necessity  of  enacting 
«ome  penal  statute  to  prevent  them  from  doing  so,  unless,  indeed,  it  was  to  be  con- 
tended that  the  state  and  the  subjects  who  composed  that  state  might  take  distinct 
and  opposite  sides  in  the  quarrel." 

Now,  my  lords,  these  arguments  and  these  citations  I  really  do  think  have  a  direct 
bearing  upon  this  pai-t  of  the  case,  because  they  go  in  aid  of  my  proposition,  that  the 
real  object  of  this  statute  was  to  enable  the  Crown  to  observe  not  a  nominal  but  a  real 
and  practical  neutrality  in  these  cases ;  it  was  to  place  the  Crown  in  a  position  in 
which  it  might  have  an  answer  to  foreign  states  when  they  said,  "  Out  of  your  harbors 
come  aU  these  privateers,  and  all  these  armies  of  men  come  out  of  your  country."    It 
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was  to  enable  tte  Crown  not  to  punish,  but  to  prevent  sucli  proceedings  talcing  place, 
and  thereby,  in  plain  English,  to  enable  this  country  to  remain  at  peace. 

My  lords,  permit  me  to  make  one  more  citation  upon  this  point  from  the  life  of  Wash- 
ington, by  Chief  Justice  Marshall.  Perhaps  your  lordships  may  have  read  the  book ; 
it  IS  a  book  of  very  great  authority  upon  any  questions  of  law  which  are  contained  in 
it,  because  it  was  written,  I  believe,  by  Chief  Justice  Marshall  after  he  was  Chief 
Justice.  In  the  fifth  volume,  at  page  488,  where  he  is  speaking  of  the  very  act  about 
which  so  much  has  been  said,  namely,  the  first  foreign  enlistment  act  of  the  United 
States,  he  uses  these  words  :  "  It  being  confessedly  contrary  to  the  duty  of  the  United 
States,  as  a  neutral  nation,  to  suffer  privateers  to  be  fitted  in  their  ports  as  a  neutral 
territory,  it  seems  to  follow  that  it  would  comport  with  their  duty  to  remedy  the 
injury  sustained,  if  in  their  power  to  do  so.  That  the  act  has  been  committed  before 
the  government  could  provide  against  it  might  be  an  excuse,  but  it  is  not  a  justifica- 
tion. Every  government  is  respongible  for  the  conduct  of  all  parts  of  the  community 
over  which  it  presides,  and  is  supposed  to  possess  at  all  times  the  means  of  preventing 
an  infraction  of  its  duty  toward  foreign  nations." 

And  now,  my  lords,  I  would  address  myself  to  the  part  of  the  argument  which  has 
reference  to  the  variety  df  words  which  the  legislature  has  used  to  prevent  the  com- 
mission of  this  offense ;  "  equip,  famish,  fit  out,  or  arm ;"  and  I  claim  in  aid  the  maxim 
from  Bacon  that  you  are  not  to  presume  that  these  words  are  superfluous  unless  you 
are  compelled  to  do  so  by  the  whole  gist  and  scope  of  the  statute.  Now,  my  lords, 
there  occurs  this  remark  immediately.  If  arming  alone  was  intended  to  be  struck  at, 
which  is  the  proposition  on  the  other  side,  what  on  earth  would  have  been  easier  than 
to  have  left  out  "equip,  furnish,"  and  "fit  out?"  If  the  legislature  intended  only  to 
strike  at  the  overt  offense  of  arming,  it  was  really  heaping  words  upon  words  for  the 
purpose  of  misleading  those  who  had  to  put  in  force  the  act. 

Lord  CnrEF  Bakon.  I  that  suppose  that  you  will  favor  us  with  the  distinction  between 
"ship"  and  "vessel." 

The  Queen's  Advocate.  My  lords,  there  is  no  doubt  a  distinction  between  a  ship 
and  a  vessel ;  there  may  be,  at  least,  a  very  great  distinction  between  a  ship  and  a 
vessel. 

My  lords,  it  is  said  on  the  other  side  that  this  argument  applies  equally  to  the 
omission  of  the  word  "  build,"  and  it  is  said  upon  the  other  side,  "  what  would  have 
been  easier  than  to  have  put  in  the  word  'build'  if  it  was  intended  to  prevent  the 
building  of  ships,  and  not  merely  the  hostile  equipment  of  ships  ?"  My  lords,  I  think 
that  there  are  good  reasons  for  the  omission  of  that  word.  It  was  intended  not  to 
interfere  with  ship-building,  properly  so  called — it  was  intended,  my  lords,  not  to  raise 
any  question,  as  I  should  imagine,  as  to  the  property  of  the  ship-builder  in  any  way — 
in  any  of  those  commercial  questions  which  are  familiar  to  your  lordships,  as  to  when 
the  property  may  pass  from  the  ship-builder  into  the  hands  of  the  orderer,  and  so  forth. 
It  was  intended  to  avoid  all  the  questions  which  might  possibly  arise  from  "  building," 
as  distinct  from  "furnishing,  fitting  out,  equipping,  or  arming."  And,  my  lords,  some 
sanction  to  this  argument  (I  do  not  press  it  farther)  is  derived  from  the  American 
foreign  enlistment  act,  in  which  the  words  "building  and  equipment"  do  occur  in 
portions  of  it,  but  as  to  which  no  one  of  the  j  udicial  decisions  which  have  been  given  on 
the  construction  of  the  act  makes  any  remark  whatever  as  to  its  having  any  effect 
beyond  that  of  "equip,  furnish,  fit  out,  or  arm."  Your  lordships  know  that  the  words 
"building  and  equipment"  do  occur  in  one  of  the  portions  of  the  A  m  erican'enlistment 
act. 

Lord  Chibf  Baron.  In  one  of  the  American  acts  the  word  "buUd"  does  occur. 

The  Queen's  Advocate.  I  say  so,  my  lord. 

Mr.  Baeon  Beamwbll.  "The  materials  for  building,"  I  think. 

The  Queen's  Advocate.  It  is  so,  my  lord. 

Mr.  Baeon  Bramweij..  The  materials  for  building  are  forfeited. 

The  Queen's  Advocate.  I  will  read  your  lordships  the  passage :  "  together  with  all 
materials,  arms,  ammunition,  and  stores  which  may  have  been  procured  for  the  build- 
ing and  equipment  thereof." 

Now,  my  lords,  I  submit  to  your  lordships'  attention  this  argument,  in  the  first  place, 
that  the  word  "equip"  has  a  well  known  mercantile  and  leg^  sense  as  well  as  an  ordi- 
nary etymological  sense.  The  word  "equip"  wiU  be  found  used  over  and  over  again 
in  the  judgments  of  Sir  William  Scott,  or  my  Lord  StowelJ,  during  the  prize  cases  which 
were  isposed  of  during  the  war.  And  your  lordships  will  see  this  (and  it  has  a  bearing 
upon  the  other  parts  of  the  argument)  that  he  continually  speaks  of  ports  of  a  mercan- 
tile equipment  and  ports  of  a  military  equipment,  and  he  is  continually  considering 
when  these  cases  are  brought  before  him,  whether  the  equipment  is  of  the  one  character 
or  of  the  other,  and  deciding  the  case  with  reference  to  the  destination  of  the  vessel 
and  the  intent  of  the  equipper. 

Now,  my  lords,  I  think  that  it  is  not  wholly  inapplicable  to  refer  your  lordships  to 
the  etymological  meanings  of  the  word  which  are  given  in  various  dictionaries;  I  say 
it  cannot  be  wholly  inapplicable,  for  the  lord  chief  baion  himself,  in  summing  up  to 
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the  jury,  cited  them  ftom  Webster's  Dictionary.  Now,  I  think  that  almost  the  heSg 
definition  which  I  have  found  is  in  Todd's  Johnson's  Dictionary.  I  there  find  th 
following  statement:  "It  is  properly  a  naval  term,  eguippe  being,  the  old  French  for  a 
sailor,  and  so  used  in  the  thirteenth  century,  derived  perhaps  ftom  the  baxbarous  Latin 
escliipare,  to  furnish  or  adorn  vessels,  whence  ecMpper  or  equipper,  as  Janius  has  observed, 
was  easily  formed.  See  also  Du  Cange  on  eschvpare.  And  thus  our  own  word  was  also 
first  written  eaquippe,  and  used  in  the  naval  sense,  as  by  Barret  in  1580,  to  equippe  or 
furnish  ships  with  all  ablements."  That  is  a  word  which  we  do  not  use  now,  but  still 
it  meant  all  that  was  necessary  to  enable  the  manning  of  a  ship. 

My  lords,  in  the  French  Dictionary  de  1' Academic,  under  the  word  equvpement,  you 
wiE  find  a  doctrine  to  the  same  effect.  I  will  also  refer  to  Miltitz's  Mamiel  des  Consuls, 
a  very  learned  work — ^it  is  upon  the  meaning  of  all  the  commercial  treaties  where  the 
words  occur — ^he  sets  out  at  length  all  the  commercial  treaties.  In  his  first  volume, 
and  at  page  13  of  the  Appendix,  he  says,  "  Equipment,  qui  comprend  aussi  les  gens  de 
I'equipage  et  les  vivres,"  which  I  submit  is  clearly  the  right  meaning  of  the  word — it 
it  comprehends  the  manning  and  victualing  of  a  ship ;  and  in  volume  2,  page  415,  and 
at  note  4,  he  is  drawing  a  distinction  between  hagage  and  equipage;  he  gives  the  Latin 
for  "equipage"  in  this  way — "viatieus  apparatus."  Now  it  is  familiar  to  all  who  practice 
in  the  admiralty  court  that  the  words  which  are  used  in  protest  are  "her  tackle, 
apparel,  and  furniture." 

There  is  a  book  also  of  some  merit,  called  "Burns's  Naval  and  Military  Technical 
Dictionary  of  the  French  Language."  I  hold  the  book  in  my  hand,  and  under  the  title 
equipement  he  says:  "Armament,  manning,  acoouterments,  stores  for  the  voyage;"  and 
under  the  title  equiper,  he  says  "to  equip,  fit  out,  arm,  provide,  and  furnish — ^provide 
with  necessaries  or  stores — supply,  stock,  and  so  forth." 

Mr.  Baeon  Bkamwbll.  I  should  think  that  the  defendants  would  not  object  to  the 
definition  that  to  "equip"  meant  to  man  and  victual. 

The  Queen's  Advocate.  Not  necessarily  to  man,  my  lord.  It  comprehends  that, 
and  putting  stores — anything  toward  furnishing  the  ship  in  that  way. 

Mr.  Baeon  Pigott.  I  dare  say  you  know  "  Falconer's  Marine  Dictionary."  I  have 
looked  at  it,  and  he  says,  "A  term  frequently  applied  to  the  business  of  fitting  a  ship 
for  sea,  or  arming  her  for  war." 

The  Queen's  Advocate.  Yes,  my  lord ;  that  exactly  bears  upon  what  I  was  about 
to  cite  from  my  Lord  Stowell's  judgment  in  5th  Robinson,  page  314.  It  was  the  case 
of  the  Charlotte.  It  was  a  case  of  contraband  masts,  Russian  property,  and  so  on. 
Lord  Stowell  says :  "It  is  then  said  that  the  cargo  was  going  to  the  public  arsenal  of 
the  enemy.  It  was  going  to  Cadiz,  which  is  a  place  of  great  military  equipment ;  but 
it  is  a  place  of  great  mercantile  equipment  also;  and  it  does  not  appear,  I  think, 
exactly  as  it  had  been  represented,  that  those  articles  were  to  be  delivered  to  the  public 
arsenal  of  the  state.  What  has  been  said  on  the  other  side  is,  I  think^  true,  that  the 
nature  of  the  port  is  not  material,  since  masts,  if  they  are  to  be  considered  as  contra- 
band, which  they  will  be  unless  protected  by  treaty,  are  so  without  reference  to  the 
nature  of  the  port,  and  equally  whether  bound  to  a  mercantile  port  only,  or  to  a  port 
of  naval  military  equipment.  The  consequences  of  the  supply  may  be  nearly  the  same 
in  either  case.  If  sent  to  a  mercantile  port,  they  may  be  there  applied  to  immediate 
use  in  the  equipment  of  privateers,  or  they  may  be  conveyed  from  Nantes  to  Brest,  and 
there  become  subservient  to  every  purpose  to*  which  they  could  have  been  applied  if 
going  directly  to  a  port  of  military  equipment."  Therefore,  the  argument  which  I 
wish  to  found  upon  this  is,  that  the  word  "  equipment "  is  clearly  not  necessarily  con- 
nected with  military  equipment,  and  unless  you  are  to  import  into  this  statute  after 
the  word  "  equip"  the  words  "for  warlike  purposes,"  or  say  equip  in  a  manner  which 
will  give  a  definite  warlike  character  to  the  word,  unless  you  are  to  import  those 
words  into  the  act,  the  maxim  of  Bacon  stands  unshaken,  and  there  is  a  distinct 
meaning  to  be  given  to  "equip"  quite  in  consistency  with  the  whole  purview  and 
bearing  of  the  act,  which  is  not  to  step  in  when  the  act  is  done  and  punish,  but  to 
prevent  the  completion  of  a  particular  act  which  implies  a  continuance,  something 
going  on  and  being  done,  and  surely  that  would  be  a  very  good  reason  why  the  word 
"equip"  should  be  used,  a  word  well  known  to  all  nautical  men,  well  known  to  aU 
commercial  men,  having  a  meaning  which  there  was  no  reason  to  suppose  was  not 
present  to  the  legislature  at  the  time,  and  a  meaning  perfectly  consistent  and  in 
keeping  with  the  whole  spirit  and  purview  of  the  act. 

My  lords,  my  learned  friend  the  attorney  general  cited  to  your  lordships  the  case  of 
the  Richmond  in  this  volume,  and  it  may  be  convenient  to  refer  also  to  the  case  of  the 
Brutus,  which  was  decided  by  the  lords  of  the  privy  council ;  and  there  were  several 
cases,  a  summary  of  which  is  thus  given  by  the  learned  editor  in  the  Appendix :  "  It 
will  appear  from  the  comparison  of  these  cases,  that  though  the  principle  of  considering 
the  sale  of  ships  of  war  to  the  enemy  as  contraband  is  strictly  held  by  the  decisions  of 
the  court  of  appeal,  the  application  of  the  principle  has  been  restricted  to  cases  in 
which  no  doubt  existed  as  to  the  character  of  the  vessels  or  the  purpose  for  which  they 
were  intended  to  be  sold." 
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Mr.  Baron  Channell.  Is  that  in  the  same  volume,  namely,  5th  Robinson  ? 

The  Queen's  Advocate.  The  same  volume,  my  lord,  5th  Robinson,  in  the  Appendix. 

Now,  my  lords,  it  is  said,  as  I  understand,  "  Well,  but  this  word  '  equip '  and  your 
mercantile  equipment  are  words  andpitis  usus,"  and  a  great  deal  is  made  of  that  argument 
in  substance  throughout  the  whole  of  the  address  of  my  learned  friend  Sir  Hugh  Cairns, 
and  the  addresses  of  th,ose  who  followed  him.  It  is  said,  that  the  act  interfering  with 
the  liberty  of  the  subject,  and  with  the  prerogative  of  the  subject,  never  meant  to  deal 
with  the  matter,  or  to  attach  criminality  to  a  ship  for  that  class  of  equipment  which 
might  or  might  not  be  of  a  certain  character.  Now,  my  lords,  I  dissent  entirely  from 
that  opinion.  In  the  first  place,  my  lords,  the  very  expression  andpitis  wsua — the  very 
word  anceps,  or  "  doubtful,"  implies  that  the  equipment  is  fit  for  both ;  it  implies  that 
it  is  fit  for  one  and  for  the  other,  ^nd  then  you  will  bear  in  mind  the  intention  of  the 
act,  which  was  to  prevent. 

My  lords,  there  were  during  the  war,  (and  I  mention  it  to  your  lordships  because  it 
may  possibly  furnish  some  contribution  toward  elucidating  the  difficulties  of  this  case,) 
as  I  have  no  doubt  your  lordships  are  aware,  a  vast  number  of  cases  brought  before 
my  Lord  StoweU  upon  the  question  of  contraband.  He  had  the  duty  imposed  upon 
him  of  considering  in  all  its  bearings  the  meaning  of  this  phrase,  andpitis  usus  ;  and  in 
one  judgment,  my  lords,  in  Ist  Robinson,  pages  194  and  195,  (the  name  of  the  ship  was 
the  Jonge  Margaretha,)  he  thus  most  perspicuously,  I  think,  expresses  himself  upon 
this  point.  It  was  a  question  of  whether  hemp  and  cordage,  and  other  articles  of  that 
description,  were  or  were  not  intended  for  warlike  uses;  and  he  says:  "The  most 
important  distinction  is,  whether  the  articles  were  intended  for  the  ordinary  use  of 
life,  or  even  for  mercantile  ships'  use,  or  whether  they  were  going  with  a  highly  proba- 
ble destination  to  military  use.  Of  the  matter  of  fact  on  which  the  distinction  is  to  be 
applied,  the  nature  and  quality  of  the  port  to  which  the  articles  were  going,  is  not  an 
irra;tional  test ;  if  the  port  is  a  general  commercial  port,  it  shall  be  understood  that 
the  articles  were  going  for  civil  use,  although  occasionally  a  frigate  or  other  ships  of 
war  may  be  constructed  in  that  port.  Contra,  if  the  great  predominant  character  of  a 
port  be  that  of  a  port  of  naval  military  equipment,  it  shall  be  intended  that  the  articles 
were  going  for  military  use,  although  merchant  ships  resort  to  the  same  place,  and 
although  it  is  possible  that  the  articles  might  have  been  applied  to  civil  consumption." 
Then  he  gives,  in  a  passage  often  cited  since,  his  definition  of  articles  andpiUs  usus, 
"For  it  being  impossible  to  ascertain  the  final  use  of  an  article  andpitis  usus,  it  is  not 
an  injurious  rule  which  deduces  both  ways  the  final  use  from  the  immediate  destinar- 
tion."  Now  I  claim  the  application  of  that  principle.  It  is  not  an  injurious  explanation 
which  deduces  the  final  use  from  the  immediate  destination.  What  was  the  immediate 
destination  of  this  vessel  so  equipped  and  furnished  and  fitted  out  ?  Why,  it  is  not 
denied  now  that  she  was  for  the  Confederate  States,  for  one  of  the  belligerents  in  this 
case. 

Mr.  BJEMPLAT.  My  learned  friend  ought  not  to  say  that. 

The  Queen's  Advocate.  I  will  not  say  that  it  is  not  denied ;  but  I  will  say  that  it 
is  as  plain  as  the  mid-day  sun,  that  that  was  the  object  for  which  the  vessel  was 
intended.  Then,  I  say  that  I  claim  the  reasoning  of  my  Lord  StoweU;  a  better  reason- 
ing cannot  be  adopted;  it  is  entitled  to  the  highest  weight  in  a  court  of  justice,  and 
more  especially  in  a  case  of  this  description.  You  have  bulwarks,  you  have  stanchions, 
and  you  have  hammocks,  and  you  say,  "  Oh !  but  those  may  be  found  on  board  a  yacht," 
because  it  is  always  to  be  remembered,  that  the  evidence  in  this  case  does  not  carry  it 
beyond  that.  Captain  Inglefield's  evidence,  which  everybody  admits  is  "  omwi  exceptione 
major,"  is  that  those  things  might  be  used  for  a  yacht.  Does  anybody  believe 
that  the  vessel  was  intended  for  a  yacht  ?  or  that  anybody  was  hiring  a  yacht  for  the 
Confederate  States  in  this  case  ?  It  was  for  a  belligerent  use.  I  will  admit,  for  the 
sake  of  the  argument,  that  the  equipments  might  have  been  andpitis  usus,  and  might 
possibly  have  been  fitted  for  a  merchant  vessel,  though  there  is  no  evidence  of  that ; 
but  for  the  sake  of  the  argument,  I  will  admit  that  it  is  possible  that  this  particular 
article  of  equipment  might  have  been  fitted  either  for  a  man-of-war  or  for  a  merchant 
ship ;  and  then,  I  say  that  you  must  look  to  the  destination  in  order  to  ascertain  for 
what  it  was  intended ;  and  is  not  that  position  in  exact  harmony  with  the  act  ?  Are 
not  the  words  "  with  intent  or  in  order  thatf"  Have  you  not  to  consider  throughout 
quo  animo  and  quo  intuitu  this  was  done,  and  to  look  at  the  consequences  for  a  moment 
of  any  other  construction  ?  It  is  quite  clear  that  these  vessels  may  now  be  so  con- 
structed (it  is  matter  of  general  notoriety)  that,  without  being  pierced  even  with  port- 
holes, their  bulwarks  may  be  so  built  that  swivel  guns  may  be  put  upon  them,  and 
they  may  be  a  most  effectual  instrument  of  destruction  of  belligerent  ships.  And  then, 
getting  rid  of  my  learned  friend  Sir  Hugh  Cairn's  most  ingenious  suggestion,  that 
there  must  be  an  intervening  space  between  the  boundary  line  of  three  miles  from  the 
shore  and  the  putting  on  board  of  those  guns,  just  conceive  the  facility  of  evading  and 
eluding  every  provision  of  the  act.  You  send  this  ship  out  equipped,  if  you  like  it,  in 
a,  manner  which  possibly  would  suit  a  merchant  ship ;  you  send  swivel  guns  out  from 
the  same  port  three  miles  off,  or  in  the  little  intervening  space,  if  you  like  it,  though  I 


408  CLAIMS   AGAINST   GREAT   BRITAIN. 

do  not  understand  that  argument,  and  you  put  them  on  .board,  and  does  any  reasonable 
person  mean  to  say  that  the  belligerent  government  would  not  have  just  grovmd  of 
complaint  against  the  neutral  government ;  and  (to  use  Mr.  Justice  Story's  emphatic 
and  burning  words)  that  the  neutral  government  was  not  guilty  of  a  fraudulent  neu- 
trality, and  that  of  which  no  foreign  nation  could  be  the  dupe. 

Now,  my  lords,  as  to  the  words  "furnish"  and  "fit  out,"  your  lordships  will  remember 
the  explanation  which  my  learned  friend  the  attorney  general  yrat  upon  them.  It  is 
perfectly  clear  that  all  the  words  are  susceptible  of  different  significations.  The  effect 
of  the  word  "  arming"  does  not  occur  in  this  case.  But  I  will  say  one  word,  with  your 
lordships'  permission,  upon  the  argument  which  is  derived  from  the  eighth  section  of 
this  act,  what  I  may  call  the  argumenting  section,  the  section  which  refers  to  a  vessel 
of  war  coming  into  a  port,  and  some  augmentation  taking  place. 

Mr.  Baeon  Bkamwell.  Suppose  that  any  furnishfng  of  a  ship,  however  pacific  her 
equipment  might  be,  it  being  intended  that  she  should  be  armed  when  she  got  out  of 
the  territory  of  the  neutral,  was  said  to  be  a  fraudulent  neutrality  according  to  the 
language  of  Mr.  Justice  Story ;  and  suppose  it  was  true  that  any  supplying  of  a  ship, 
or  furnishing,  or  equipping  of  her,  however  peaceful,  was  within  the  foreign  enlistment 
act,  why  might  not  similar  language  be  applied  to  the  case  of  a  builder,  having  put 
the  ship  together,  taking  her  to  pieces,  and  sending  out  the  pieces  to  be  put  together 
abroad.  Why  might  it  not  be  said,  this  is  a  fraudulent  neutrality,  because  yon  have 
only  to  go  to  the  Azores,  and  the  different  pieces  of  this  vessel  may  be  taken  out  and 
pnt  together,  and  then  it  may  be  said  that  you  do  not  send  a  ship  out  ?  It  is  very  dif- 
ficult to  draw  the  line. 

The  Queen's  Advocate.  I  should  have  thought,  my  lord,  that  that  was  a  very  strong 
illustration  of  the  practical  difference. 

Mr.  Baron  Bramwell.  There  is  a  very  strong  illustration  of  the  practical  difference 
between  a  ship  in  a  condition  of  offense  and  one  in  no  condition  of  offense. 

The  Queen's  Advocate.  If  the  act  had  said  that  you  shall  wait  before  the  ship  is  in 
condition  of  offense,  that  argument  would  be  applicable,  but  the  whole  of  the  act  is  the 
exact  contrary. 

Mr,  Baeon  Bramwell.  What  I  really  meant  was  this:  without  expressing  any 
opinion,  which  I  certainly  shall  not  do  till  the  proper  time  arrives  for  doing  so,  one 
cannot  help  seeing  this,  that  if  the  case  is  to  be  argued  upon  principle,  one  side  may 
be  arguing  it  as  you  are  arguing  it,  "why  this  is  only  doing  the  same  thing  in  effect  as 
that  which  you  know  is  prohibited,  but  doing  it  by  a  subterfuge,  and  a  shift,  and  an 
evasion."  On  the  other  hand,  it  may  be  argued,  "  if,  therefore,  you  would  prohibit  this, 
which  is  a  shift  and  a  subterfuge,  why  should  you  not  prohibit  the  next  step,  which 
will  be  a  shift  and  a  subterfuge,  and  then  ivhy  not  prohibit  the  next  step,  and  so  on, 
and  where  are  yon  to  draw  the  line?"  I  do  not  say  that  there  is  not  a  more  marked 
distinction  between  a  ship  in  a  condition  to  receive  an  armament,  and  the  pieces  of  a 
ship  in  a  condition  to  become  one;  there  may  be  a  more  marked  distinction  between 
the  first  two  things  than  there  is  between  the  latter  two ;  but  stiU  it  is  a  very  difScult 
subject  to  handle,  with  great  respect  to  those  who  have  been  so  warm  upon  this  sub- 
ject. With  very  great.respect  to  those  who  have  been  so  eager  in  their  denunciations 
of  the  unfairness  of  this  country  in  the  matter,  they  wUl  find  it  extremely  difficult  to 
stop  when  they  say  that  nothing  shall  be  done  which  is  in  substance  the  same  thing  as 
that  which  ought  not  to  be  done. 

The  Queen's  Advocate.  I  am  sure  that  if  your  lordship  were  in  the  condition  of  a 
belligerent  state,  you  would  see  a  great  practical  difference. 

Mr.  Baron  Bramwell.  I  should  be  very  angry ;  there  is  no  doubt  about  that. 

The  Queen's  Advocate.  You  would  see  a  great  practical  difference  between  portions 
of  timber  sent  out  to  be  put  together  in  a  foreign  country,  and  a  ship  sent  out  able  to  do  a 

freat  deal  of  mischief,  and  able  to  take  all  her  own  guns  on  board  three  miles  out. 
'here  is  no  saying  how  she  might  be  constructed,  and  how  she  might  be  built.    She 
might  be  built  so  as  to  run  down  the  first  belligerent  ship  she  met. 

Mr.  Baron  Bramwell.  I  dare  say  that  the  Great  Eastern,  with  a  most  innocent 
equipment  on  board,  would  be  a  most  formidable  antagonist. 

The  Queen's  Advocate.  My  lords,  I  was  going  to  say  one  word  on  the  argument 
used  upon  the  eighth  section  and  the  use  of  the  words  there,  "  equipment  for  war."  My 
lords,  it  only  shows  in  what  very  different  lights  the  same  passages  may  strike  persons 
who  are  bound,  perhaps,  to  take  different  views  of  the  case ;  but  if  I  had  been  asked 
what  portion  of  the  act  I  should  most  rely  upon  for  showing  that  the  word  "equipment" 
in  the  other  section  was  not  necessarily  a  warlike  equipment,  I  should  have  found  that 
portion  of  it  in  this  section.  Because  what  is  said  here?  The  state  has  nothing  to  do 
with  the  vessel  which  comes  in ;  the  state  cannot  be  guilty  in  any  way  whatever 
where  a  man-of-war  or  a  privateer  comes  into  her  port  ready  equipped  and  furnished 
and  fitted  out  for  war;  and  according  to  the  common  law  of  humanity,  which  is  part 
of  the  law  of  nations,  she  permits  a  vessel  of  that  kind  to  do  the  necessary  repairs,  and 
take  food  and  water,  and  so  on,  on  board.  But  if  she  added  anything  to  her  equipment 
of  war,  she  would  then  be  placing  herself  under  a  responsibility  toward  foreign  states, 
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and  then  the  mischief  in  this  case  of  the  eighth  section,  so  to  speak,  is  supposed  to  be 
done.  It  is  supposed  not  that  the  state  can  step  in  to  preyent  this  vessel  which  has 
come  into  her  port  from  being  equipped ;  the  vessel  comes  in  equipped,  and  therefore 
all  that  she  can  do  to  maintain  her  neutrality  honorably  and  fairly  toward  other 
nations  is  to  say  that  she  shall  get  no  acldition  to  her  warlike  equipment  in  this  port. 
And,  my  lords,  upon  all  principles  of  construction  of  a  statute,  the  fact  of  the  words 
"  equipment  for  war  "  being  in  the  one  section,  and  the  words  "  for  war"  not  being  in  the 
other,  would  go  a  very  long  way  toward  supporting  my  argument.  I  am  sure,  without 
wearying  your  lordships,  Qiat  innumerable  cases  might  be  found  where  a  word  being 
used  with  a  particular  epithet  attached  to  it,  giving  it  a  distinctive  character  in  one 
section,  and  in  another  section  without  that  distinctive  character,  it  has  been  argued 
that  the  legislature  intended  a  different  meaning  in  the  two  sections. 

My  lords,  these  are  the  observations  which,  I  hope  not  at  undue  length,  I  have 
thought.it  my  duty,  regard  being  had  to  the  position  which  I  have  had  the  honor  to 
fill,  to  address  to  your  lordships.  And,  my  lords,  in  conclusion,  I  may  be  permitted,  I 
think,  to  ask  your  lordships  to  consider  carefiilly  one  criterion  for  the  construction  of 
the  statute  to  which  I  have  not  yet  adverted.  It  is  true  that  this  is  an  English  statute, 
as  it  has  been  said,  and  is  to  be  construed  by  fan  English  court  upon  English  princi- 
ples. One  would  be  very  sorry  to  find  that  those  principles  are  at  variance  in  any 
way  with  common  sense,  and  with  the  spirit  of  all  fair  jurisprudence.  I  deem  that 
iiot  to  be  the  case.  I  believe  that  nothing  can  be  more  equitable  and  more  just  than 
the  English  principles  on  this  subject,  for  the  English  principles  of  the  construc- 
tion of  statutes  are  derived  in  a  great  measure  from  the  Roman  law,  in  perfect  accord- 
ance, as  far  as  my  researches  go,  with  the  rules  for  construction  adopted  in  the  codes 
of  foreign  jurisprudence.  But  if  there  be  a  criterion  which  ought  to  have  more  weight 
than  another  with  a  court  when  there  is  a  real  honest  doubt  as  to  the  meaning  of  the 
statute,  it  is  that  which  is  furnished  by  the  consequences  which  result  from  the  rival 
positions  of  the  contending  parties.  Put  the  construction  which  my  learned  friends 
are  contending  for  upon  this  statute,  and  we  have  their  own  admission  of  what  the 
consequences  would  be — a  federal  Woolwich  inland — a  confederate  arsenal  at  Liver- 
pool; bloodshed  and  rapine  within  three  miles  of  our  shores.  How  long  do  your  lord- 
ships think  it  would  be  possible  for  this  country  to  maintain  her  neutrality  in  that 
state  of  things  ?  Put  the  construction  upon  the  act  which  we  contend  for,  and  your 
lordships  will  preserve  to  the  Crown  her  power  of  maintaining  neutrality  with  foreign 
states,  will  preserve  to  this  country  her  honor  among  the  family  of  nations,  and  will 
preserve  to  this  people  the  inestimable  blessings  of  peace. 

Mr.  Locke.  My  lords,  I  ought,  perhaps,  to  apologize  to  your  lordships  for  addressing 
you  after  the  very  able,  powerful,  and  learned  speeches  which  have  been  made  upon 
the  subject ;  but,  my  lords,  I  consider  it  my  duty  if  I  can  throw  any  light  upon  the 
matter,  however  small,  or  bring  any  fact  before  your  lordships,  of  however  minute  a 
nature,  which  shall  bear  upon  the  question,  as  far  as  my  ability  will  allow  me  to  state 
these  matters  for  your  lordships'  consideration. 

Now,  my  lords,  I  shall  not  go  at  length  into  the  case,  but  I  may  perhaps  be  allowed 
shortly  to  remind  your  lordships  of  the  position  in  which  it  stands.  My  lords,  it  is 
quite  obvious  and  clear  that  there  was  an  intention  to  fit  out  this  ship,  there  was  an 
intention  on  the  part  of  somebody  to  do  so,  and  I  think  upon  the  evidence  it  will  be 
shown  that  there  is  ample  reason  to  believe  that  the  purpose  for  which  this  ship  was 
to  be  fitted  out  was  ultimately  to  be  a  warlike  purpose.  My  lords,  the  evidence  shows 
this  clearly,  that  there  were  Messrs.  Fraser,  Trenholm  and  Company,  a  firm  who  were 
clearly  in  connection  with  the  confederate  government,  and  that  that  firm  from  time  to 
time  ftimished  the  means  of  carrying  out  the  objects  of  the  confederate  government.  It 
is  clearly  shown  that  Messrs.  Miller  and  Company,  and  likewise  Messrs.  Fawoett  and 
Company,  were  in  the  employment  of  Messrs.  Fraser,  Trenholm  and  Company,  in  addi- 
tion to  others  whose  names  appear  upon  the  information,  namely.  Captain  Bulloch, 
Captain  Tessier,  and  Mr.  Hamilton,  whose  name,  however,  does  not  appear  there.  They 
were  all  connected  with  the  transaction,  overlooking  the  ship  from  time  to  time,  and 
upon  these  facts  I  think  there  can  be  no  doubt  that  this  vessel  was  being  fitted  out  for 
the  Confederate  States. 

Now,  my  learned  friend  Mr.  Karslake  asked  who  it  was  that  the  Crown  charged  in  this 
information,  or  rather  who  it  was  that  was  pointed  at  by  the  evidence  as  the  party 
directing  this  matter.  My  lords,  it  appears  clearly  upon  the  evidence  that  whatever 
was  done,  or  whatever  was  to  be  done,  was  done  at  the  instigation  of  the  Confederate 
States,  through  Messrs.  Fraser,  Trenholm  and  Company,  who  were  the  active  agents  of 
the  Confederate  States,  employing  other  agents  under  them,  for  the  purpose  of  carry- 
ing out  the  views  of  the  government  of  the  Confederate  States,  in  arming  vessels 
against  the  United  States,  with  whom  they  were  at  war,  and  with  whom  this  country 
was  at  peace. 

My  lords,  a  great  deal  has  been  said  in  the  course  of  the  argument  upon  what  has  taken 
place  out  of  Siis  court,  both  in  the  House  of  Commons  and  among  the  public.  Sit 
Hugh  Cairns  called  the  attention  of  the  court  to  those  arguments  which  were  used  at 
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a  time  when  the  public  certainly  knew  very  little  about  this  question,  and  I  am  sure  I 
am  justified  in  making  that  observation,  when  I  remember  what  haa  fallen  from  his 
lordship.  His  lordship  is  well  acquainted  with  all  subjects  which  can  possibly  form 
the  subject  of  discussion,  whatever  they  may  relate  to.  Whatever  science  or  whatever 
question  of  politics  we  may  have  to  inquire  into,  there  is  no  man  in  this  country  better 
acquainted  with  the  subject  than  the  lord  chief  baron.  But  we  have  it  from  the  lord 
chief  baron  himself,  that  he  is  free  to  confess  that  his  mind  upon  this  particular  sub- 
ject was  not  at  the  time  of  the  trial  properly  "equipped  and  fitted  out;"  and  I  believe 
that  it  was  only  on  Saturday  or  Friday  last  that  a  question  which  the  lord  chief  baron 
had  himself  frequently  put  throughout  the  trial,  and  indeed  throughout  the  whole  of 
-this  inquiry,  was  answered,  I  will  not  say  to  the  satisfaction  of  the  lord  chief  baron, 
because  we  have  not  been  able  to  satisfy  him  in  the  conduct  of  this  case  as  much  as 
we  should  have  desired;  but  the  question  which  the  lord  chief  baron  put  was,  "May  a 
man  not  build  a  ship  upon  a  contract  and  sell  it  to  anybody  that  he  likes  ?"  That  was 
the  question  put  to  my  learned  friend  the  late  attorney  general  upon  the  trial,  and  the 
lord  chief  baron  complains  that  the  late  attorney  generfd  did  not  answer  the  question, 
and  did  not  bring  his  mind  to  "equip"  his  Iprdship's  upon  that  question,  and  upon  the 
rest  of  the  case.  Now,  I  believe,  my  lords,  as  I  was  stating,  it  was  only  on  Saturday 
or  Friday  last  that  his  lordship  had  the  satisfaction  of  receiving  an  answer  to  that 
question,  and  then  it  was  a  qualified  answer,  it  was  an  answer  given  by  the  attorney 
general,  and  the  attorney  general,  who,  all  must  allow,  has  conducted  this  case  with 
an  ability  which  probably  has  never  been  surpassed,  was  obliged  to  give  a  qualified 
answer  to  the  question,  after  having  considered  it  as  we  all  have  done  from  the  time 
when  it  was  first  put.  The  answer  was,  "  Oh,  certainly,  a  man  may  build  a  ship,  and 
he  may  sell  it  to  anybody,  whether  he  be  a  belligerent  or  whether  he  be  not;  but  he 
must  not  do  it  with  the  intention  which  is  declared  to  be  illegal  by  the  seventh  section 
of  the  foreign  enlistment  act."  Therefore,  I  think  that  the  late  attorney  general,  see- 
ing how  fuUy  that  question  has  since  been  considergd  by  everybody,  is  not  to  be  so 
much  blamed  because  he  did  not  answer  it  off-hand ;  and  I  am  sure  that  his  lordship 
will  bear  me  out  when  I  say  that  counsel  conducting  a  case,  partioularlya  case  at  nisi 
prius,  are  not  anxious  to  have  those  disagreeable  questions  put  to  them  by  the  court, 
and  particularly  by  a  judge  of  so  much  knowledge,  so  much  research,  and  so  much 
aouteness  as  the  lord  chief  baron,  because,  of  course,  not  possessing  the  powers  of  the 
lord  chief  baron,  we,  to  use  a  vulgar  expression,  sometimes  imagine  that  his  lordship  is 
endeavoring  to  get  us  into  a  hole,  and  therefore  I  may  perhaps  be  permitted  on  the 
part  of  the  late  attorney  general  to  say,  that  in  my  humble  opinion  I  do  not  think  that 
the  course  which  he  adopted  upon  that  occasion  was  a  course  which  most  of  us  would 
not  likewise  have  adopted ;  that  is,  not  to  get  into  an  embranglement  with  a  judge  of 
such  powers  as  the  lord  chief  baron,  but  to  confine  himself  to  the  purposes  of  the  mo- 
ment ;  I  will  not  say  to  postpone  the  truth  to  the  purposes  of  the  moment,  but  to  confine 
himself  to  what  was  the  question  which  he  was  then  upon  before  the  jury,  and  to 
reseirve  himself  for  that  question  without  embarrassing  himself  with  any  other. 

Now,  my  lords,  as  I  was  stating,  a  great  deal  has  been  said  in  this  court,  a  great  deal 
out  of  the  court,  and  a  great  deal  in  the  House  of  Commons,  and  likewise  in  another 
place,  namely,  the  House  of  Lords,  with  regard  to  this  great  question,  of  the  foreign 
enlistment  act.  Now  what  was  said  I  heard  said  myself,  over  and  over  again,  in  the 
House  of  Commons,  previously  to  what  the  lord  chief  baron  said  here,  and  the  lord  chief 
baron,  no  doubt,  although  judges  seldom  read  the  newspapers,  had  read  the  debates  in 
the  House  of  Commons. 

Lord  CnrBi'  Bakon.  Not  on  the  bench. 

Mr.  Locke.  Then  I  am  right  in  assuming  that  his  lordship  had  read  those  debates, 
and  his  lordship,  though  a  judge,  and  holdmg  the  high  position  which  he  did,  was  not 
altogether  ignorant  of  the  opinions  expressed  by  others  in  this  sublunary  world  with 
respect  to. this  question,  and  I  think  I  shall  not  be  contradicted  by  any  one  when  I  say 
that  the  general  opinion  throughout  the  country  was  this:  they,  never  having  read  the 
foreign  enlistment  act,  (and  certainly  I  do  not  blame  them,  considering  the  immense 
trouble  that  the  study  of  this  act  has  occasioned  to  those  who  have  been  engaggd  in 
it,)  came  to  precisely  the  same  opinion  as  his  lordship,  and  it  was  thiS: — ^if  a  man  may 
seU.  gunpowder,  if  he  may  sell  cannon  balls,  if  he  may  sell  muskets,  if  he  may  sell  shells, 
or  any  other  destructive  weapon,  why  on  earth  may  he  not  sell  ships  ?  And  if  his  lord- 
ship win  pardon  me  I  would  say,  upon  the  point  of  his  lordship's  charge  being  calculated 
to  mislead  the  jury,  that  the  question  asked  out  of  doors,  "as  you  may  sell  gunpowder, 
cannon  balls,  and  shells,  or  any  other  destructive  articles,  why  may  you  not  sell  an 
armed  ship?"  was  the  question  which  the- lord  chief  baron  asked  in  this  court. 

Now,  my  lords,  a  good  deal  has  been  said  here  upon  the  subject  of  the  inconvenience 
to  the  ship-builders. 

Mr.  Babon  Bramwbix.  I  really  do  not  think  that  any  one  of  the  learned  counsel 
for  the  defense  did  say  that. 

Mr.  Locke.  On  the  trial,  my  lord. 
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Mr.  Baeon  Beamwell.  They  did  not  say  it  in  the  argument,  and  I  was  very  much 
struck  with  it. 

Mr.  Locke.  My  lord,  it  was  on  the  trial  I  think  that  there  was  a  long  argument  by 
Sir  Hugh  Cairns  upon  the  question  of  malum  prohibUum  and  malum  in  se. 

Sir  Hugh  Cairns.  No. 

Mr.  Locke.  That  Sir  Hugh  Cairns  said  that  I  am  quite  certain,  for  this  reason,  that 
I  never  could  forget  anything  which  fell  from  Sir  Hugh  Cairns,  and  there  was  a  long 
argument  upon  the  distinction  between  malum  proTiibitum  and  malum  in  se.  That  I  rec- 
ollect perfectly,  and  that  argument  was  made  use  of  with  respect  to  ship-builders, 
and  it  was  urged  in  this  way,  that  the  ship-builders  were  doing  nothing  whatever  that 
was  in  itself  wrong,  and  that  therefore  their  case,  it  was  argued,  was  a  hard  case  to  be 
interfered  with  by  the  government. 

But,  my  lords,  it  appears  to  be  an  argument  which  by  no  possibility  ought  to  have 
any  weight,  in  this  court  at  any  rate,  because  this  is  a  court  which  deals  in  hardships, 
or  rather  deals  with  them;  and  I  may  call  to  your  lordships'  attention  an  act  of  Par- 
liament called  the  customs  consolidation  act,  and  I  may  remind  your  lordsjiips  that  if 
a  man  has  a  few  pounds  of  tobacco  on  board  his  yacht  which  has  come  into  port  and 
he  has  not  paid  duty,  that  yacht  is  subject  to  be  seized,  and  that  from  time  to  time 
yachts  and  other  vessels,  where  the  owner  is  perfectly  innocent,  are  seized  by  the  cus- 
toms when  they  have  any  contraband  on  board.  And  what  is  the  reason  alleged? 
That  it  is  for  the  protection  of  the  customs.  And,  therefore,  when  gentlemen  are 
building  a  man-of-war  to  go  out,  and  on  the  part  of  the  confederates  to  fight  against 
the  federaJs,  and  when  probably  the  effect  of  that  may  be  to  bring  this  country  into 
war  with  the  federal  States,  I  do  not  think  they  have  much  to  comi)lain  of  where  an 
embargo  is  placed  upon  a  vessel  under  those  circumstances,  it  being  the  ordinary 
course  in  this  country  where  offenses, are  committed  in  ships,  or  by  ships,  or  through 
ships,  that  the  first  thing  done  is  to  seize  the  ship,  and  it  is  upon  this  principle  that 
the  seizure  has  been  made  upon  this  occasion. 

But  again,  what  particular  hardship  is  there  in  that?  Subsequeiltly  Messrs.  Faw- 
cett,  Preston  and  Company  put  in  a  claim  to  this  ship  and  say  that  it  is  their  own. 
But,  my  lords,  what  would  have  been  the  inconvenience  if  they  were  acting  honestly 
and  rightly,  or,  at  all  events,  if  they  did  not  intend  to  infringe  the  provisions  of  the 
act  of  Parliament  by  fitting  out  this  ship  for  the  confederates  for  the  purpose  of  mak- 
ing war  against  the  federfl  States?  .  "What  was  more  easy  for  them  than  at  once  to 
have  given  an  explanation,  and  to  have  shown  for  what  purpose  this  ship  was  fitted 
out?  That  is  the  ordinary  case  in  the  customs.  We  do  not  hear  any  great  outcry 
made  when  a  ship  of  any  individual  which  may  have  contraband  on  board  is  seized ; 
for  if  a  satisfactory  explanation  is  made  to  the  commissioners  of  customs  the  ship  is 
immediately  released.  And  I  use  those  arguments,  my  lords,  because  they  arise  out  of 
the  evidence  in  the  case,  and  it  is  a  strong  feature  to  show  what  the  intention  of  these 
people  was,  that  when  they  had  the  opportunity  of  getting  their  ship  eiitirely  freed 
from  the  trammels  of  the  law  they  did  not  avail  themselves  of  that  opportunity  at  all, 
but  they  come  in  at  the  last  moment  and  put  in  a  claim,  and  then  they  say,  "We  wijl 
endeavor  as  far  as  we  can  to  get  out  of  the  meshes  of  this  act  of  Parliament  and  show 
how  it  does  not  apply  to  us."  My  lords,  they  have  sailed  as  near  the  wind  as  they  pos- 
sibly could,  but  I  think  that  they  have  sailed  so  near  the  wind  that  it  will  be  taken 
out  of  their  sails.  They  have  made  that  endeavor,  and  now  I  come  to  the  mode  in 
which  they  have  attempted  to  do  it. 

Now,  my  lords,  I  shall  take  the  argument  of  my  learned  friend,  Mr.  Mellish.  It 
would  be  ill-becoming  in  me  to  take  the  argument  of  my  learned  friend.  Sir  Hugh 
CaLms,  seeing  that  it  has  been  taken  to  pieces,  and  that  he  cannot  have  an  opportu- 
nity of  putting  it  together  again,  and  it  has  been  commented  upon  throughout;  but 
why  I  would  take  the  argument  of  Mr.  Mellish  is  this,  because  he  puts  the  case  on  the 
part  of  the  defendants  as  concisely,  I  think,  as  it  can  possibly  be  put;  and  if  that  defi- 
nition which  he  has  made  of  their  case  will  not  hold  water,  then  it  is  perfectly  clear 
that  they  have  not  evaded  the  provisions  of  the  seventh  section  of  the  act  of  Parlia- 
ment, but,  on  the  contrary,  they  are  clearly  within  them. 

I  wish  to  call  your  lordships'  attention  to  the  definition  given  by  Mr.  Mellish  in  the 
proceedings  of  Thursday,  the  19th  of  November.  Vide  page  254.*  Mr.  Mellish  says: 
"Having  had  a  little  experience  of  the  great  skill  of  my  learned  friend,  the  attorney 
general,  I  know  his  great  skill  in  remarking  upon  the  different  views  which  have  been 
taken  by  the  different  counsel  who  are  opposed  to  him;  and,  therefore,  I  say  that  in 
presenting  the  view  which  I  am  about  to  present  to  your  lordships,  I,  of  course,  am 
not  to  be  taken  as  in  any  degree  abandoning  or  qualifying  what  has  been  previously 
said  by  my  learned  friends."  Now,  that  is  very  well  for  Wc.  Mellish  to  say,  but  it  will 
be  for  your  lordsMps'  to  say  whether,  if  Mr.  Mellish  be  right,  he  does  or  he  does  not 
demolish  any  of  his  learned  friends.  But  that  is  perfectly  immaterial  for  the  sake  of 
the  argument  which  I  am  endeavoring  to  address  to  your  lordships,  because  I  put  it 
that  Mr.  Mellish  understands  this  case  as  well  or  indeed  better  than  anybody.    Mr. 


*See  page  280. 
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Mellish  understood  it  long  before  any  of  us  thought  about  it,  and  Mr.  Mellish  puts  it 
in  this  short  and  concise  manner.  He  says:  "But  I  venture  to  go  to  this  extent,  that 
it  is  perfectly  legal,  under  this  act  of  Parliament,  for  any  ship-builder  in  this  country 
to  build  a  ship."  No-vr,  nobody  can  dispute  that  fact.  Then  it  goes  on,  and  this  is  a 
part  of  his  speech  which  requires  careful  attention :  "Perfectly  weU  knowing  that  it  is 
adapted  for  war,  under  a  contract  with  one  of  two  belligerents ;  and  to  equip  that 
ship,  so  far  as  is  necessary  to  enable  it  to  sail  away  from  this  country,  and  to  deliver 
it  to  the  belligerent  either  here  or  elsewhere  in  that  unarmed  state."  Now,  Mr.  Mel- 
lish entirely  leaves  out  in  that  the  intent  with  which  it  is  built,  the  guilty  intent 
which  is  alleged  in  the  act  of  Parliament,  and  which  creates  the  offense.  But  there  is 
another  word  which  he  has  left  out,  and  it  comes  in  between  "  ship  "  and  "  so."  I  think 
he  should  have  introduced,  in  order  to  have  met  the  facts  of  this  case,  the  word  "  only," 
so  that  it  would  have  read,  "  only  so  far  as  is  necessary  to  enable  it  to  sail  away  from 
this  country ;"  because  unless  he  puts  m  the  words  "  only  so  far,"  he  does  not  meet 
this  case,  and  for  this  reason,  that  all  our  evidence,  (if  we  are  upon  the  question  of 
a  warlike  equipment,)  and  it  was  a  mass  of  evidence,  went  to  show  that  there  was 
more  done  to  this  ship  than  was  only  necessary  to  enable  it  to  sail  away  from  this 
country. 

Now,  m'y  lords,  what  was  done  to  this  ship  ?  What  was  necessary  to  enable  that 
ship  to  sail  away  from  this  country  ?  Sail  she  would  not,  because  she  would  steam, 
Was  it  necessary  to  have  her  bulwarks  made  of  a  particular  description  ?  Was  it  neceis- 
sary  that  stanchions  should  be  fixed  to  the  side  of  that  vessel  in  which  to  put  the 
hammock  nettings?  Was  it  necessary,  in  order  to  enable  an  ordinary  ship  to  sail  away 
from  this  country,  that  she  should  have  an  extraordinary  rudder  ?  And,  therefore,  I  say 
that  Mr.  MeUish's  position  is  untenable,  because  upon  the  question  of  armed  equipment 
with  regard  to  this  ship  more  was  done  to  it  than  was  necessary  to  enable  it  to  sail  away 
from  this  country.  With  regard  to  the  ship  being  built  under  a  contract,  I  dare  say 
this  ship  was  built  under  a  contract;  and  if  the  defendants  had  chosen  they  might 
have  produced  that  contract,  and  if  they  had  produced  a  contract  to  show  that  the 
ship  was  built  for  the  Emperor  of  Japan,  or  the  Emperor  of  China,  or  any  person  of 
that  description,  no  doubt  it  would  have  gone  a  long  way  to  show  that  this  was  an 
innocent  undertaking.  But  whether  it  is  by  a  contract,  or  whether  it  is  not,  does  not 
appear  to  me,  my  lords,  to  alter  the  case  at  all.  The  question  is,  Who  was  it  built  for  ? 
If  it  was  built  under  a  contract  for  any  of  the  illegal  purposes  alleged  in  the  seventh 
section  of  the  foreign  enlistment  act,  then  the  ship  would  be  cleaUy  forfeitable.  Mr. 
Mellish  continues,  "  and  to  equip  that  ship,  so  far  as  is  necessary,  to  enable  it  to  sail 
away  from  this  country  and  to  deliver  it  to  the  belligerent  either  here  or  elsewhere  in 
that  unarmed  state."  Now,  my  lord,  whether  a  ship-builder  might  do  that  would 
depend  upon  what  the  intention  was,  and  it  appears  to  me  that  Mr.  MeUish  puts  it  upon 
the  very  ground  upon  which  his  lordship  put  it  at  the  trial.  May  you  not  do  that 
particular  thing  Mr.  Mellish  says  ?  Mr.  Mellish  upholds  his  lordship's  ruling  at  the  trial, 
and  contends  ttiat  that  is  right  and  legal.  I  submit,  in  the  first  place,  my  lord,  that 
the  mode  in  which  Mr.  Mellish  puts  it  is  not  a  true  statement  in  the  first  place  of  what 
was  the  condition  of  that  ship ;  but  that  if  there  be  the  intent,  even  the  state  in  which 
Mr.  Mellish  says  the  ship  was,  is  not  a  state  which  would  make  the  ship  not  liable  to 
be  seized.  My  lord,  it  is  quite  clear  with  respect  to  the  fittings  out,  that  there  was  to 
some  extent  a  warlike  equipment  of  that  ship.  It  certainly  was  not  completed.  But, 
my  lord,  if  to  any  extent  there  was  a  warlike  equipment,  where  is  the  line  to  be  drawn? 
because  if  it  is  to  be  a  complete  equipment,  a  man  might  build  a  ship  and  put  in  every 
portion  of  the  armament  except  one  gun ;  it  would  not  be  completed.  And  therefore 
I  must  say,  that  I  think  that  way  of  putting  it,  namely,  the  ship  not  being  completed, 
is  one  of  the  most  futile  atguments  that  possibly  could  be  adduced  j  because  if  the 
question  turned  upon  the  tmng  being  completed  or  not  completed,  it  would  be  the 
most  simple  thing  always  to  carry  out  the  work  of  the  ship  to  a  certain  extent  and  not 
quite  complete  it.  But  the  question  arises,  Is  it  completed  sufficiently  to  show  the 
purpose  with  regard  to  warlike  equipment  ?  It  is  a  vessel  with  bulwarks  belonging  to 
a  man-of-war,  and  I  would  call  your  lordship's  attention  (which  has  not  been  drawn 
to  the  point  in  the  course  of  this  argument,  showing  cause  against  the  rule)  to  the 
picture  of  the  ship,  the  photograph  wliich  was  put  in  evidence  on  the  trial,  and  I  think 
it  would  save  the  court  an  immense  deal  of  trouble  if  they  would  only  look  at  that, 
because  you  might  as  well  say  that  you  would  look  upon  the  picture  of  an  elephant, 
and  take  it  for  a  horse,  as  tl>at  you  would  look  at  a  photograph  of  this  ship  and  take 
it  for  a  merchant  ship;  If  anybody  has  ever  seen  a  gunboat,  this  was  a  gunboat  in 
every  sense  of  the  word.  It  has  every  appearance  of  a  gunboat.  But  in  addition  to 
that,  there  was  evidence  as  to  its  component  parts ;  how  they  were  made  up,  how  the 
ship  was  built,  what  was  the  nature  of  its  bulwarks,  what  was  the  nature  oi  its  rudder 
and  above  all  as  to  its  having  those  stanchions  put  up  for  hammock  nettings,  which 
hammock  nettings  act  as  a  shield  for  the  ship. 
(The  court  adjourned  for  a  short  time.) 
Mi.  Locke.  I  was  saying,  my  lord,  that  whether  or  not  the  ship  were  completed  is 
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perfectly  immaterial.  The  question  is,  What  indications,  with  regard  to  whether  there 
~  was  any  warlike  equipment  or  not,  were  there  upon  that  vessel  to  show  that  she  was 
intended  for  a  vessel  of  war — and  I  caU  your  lordship's  attention  to  the  evidence  with 
respect  to  the  hammock  racks  and  stanchions — and,  my  lord,  those  hammock  racks  and 
stanchions  would  act  as  a  shield  for  that  vessel.  Now  ceitainly  we  have  arrived  at  a 
time  when  the  use  of  gunpowder  has  done  away  with  the  necessity  of  using  the  ordinary 
shield  in  battle  by  land,  but  I  think  it  would  never  be  contended  that  if  in  olden  times 
a,  maker  of  armor  had  supplied  a  shield  he  would  not  have  been  supplying  a  wiCrlike 
equipment.  Now,  therefore,  if  those  stanchions  were  put  up  with  a  view  of  placing 
upon  them  the  hammock  racks,  and  if,  as  we  have  it  in  evidence,  those  hammock  racks 
are  used  in  vessels  of  war  for  the  purpose  of  protecting  the  men  against  the  shot  of 
the  enemy,  they  are  certainly,  as  far  as  they  go,  most  clearly  a  warlike  equipment. 
But,  my  lord,  as  has  been  observed,  to  show  that  this  vessel  was  being  fitted  out  for 
the  purposes  of  war 

Lord  Chief  Baeon.  If  you  are  oontendiug  against  the  argument  of  Mr.  Mellish, 
which  I  collect  you  to  be  from  the  continuity  of  your  sentences,  let  me  point  out  to  you 
that  Mr.  Mellish  expressly  says  that  it  was  a  ship  of  war — he  avows  it  to  be  a  ship  of 
war,  and  says  it  is  perfectly  lawful  to  fit  out  a  vessel  of  war.  His  argument  is,  that 
you  must  not  send  it  away  in  a  condition  to  be  used  as  a  vessel  of  war. 

Mr.  Locke.  I  will  call  your  lordships'  attention  to  page  18,  where  Mr.  Mellish  lays 
down  his  proposition  that  it  is  lawful  for  a  ship-builder  to  equip  a  vessel  in  the  way 
he  there  states,  "  and  to  deliver  it  to  the  belligerent  either  here  or  elsewhere  in  that 
unarmed  state ;"  and  therefore  I  presume,  my  lord,  that  he  assumes  that  to  make  it 
lawful  to  fit  out  the  vessel  in  the  way  to  which  he  refers,  it  must  be  entirely  in  an 
unarmed  state. 

LoKD  Chief  Baron.  Oh,  dear,  no.    I  do  not  imagine  that  is  his  argument  at  all. 

Mr.  Locke.  What  I  understand  him  to  say  is  this.  In  point  of  fact  you  may  build 
the  hull  and  deliver  that  to  either  of  the  beUigerents  in  an  unarmed  state.  But  what 
I  am  contending  for  is,  that  that  was  not  the  case  with  this  vessel  at  all ;  it  was  not  a 
mere  huU,  and  it  was  not  delivered  to  the  belligerent,  and  would  not  have  been 
delivered  to  the  belligerent,  even  as  far  as  it  had  then  gone,  in  an  unarmed  state,  inas- 
much as  it  had  those  stanchions  placed  for  the  hammock  nettings,  which  were,  in  point 
of  fact,  an  equipment  for  war.  With  regard  to  the  hammock  nettings,  I  submit  that 
they  were  to  act  as  a  shield  against  the  enemy.  A  shield  to  be  used  on  land  would  be 
a  waiUke  equipment,  and  I  should  assume  that  a  shield  to  a  ship  would  have  a  similar 
signification.    But,  my  lord,  in  addition  to  that  there  was  the  cooking  apparatus. 

Lord  Chief  Barok.  If  a  Eoman  soldier,  for  instance,  went  into  battle  with  a  shield 
only,  without  a  sword,  you  would  hardly  say  that  he  was  armed. 

Mr.  Locke.  He  is  armed  against  the  enemy  certainly.  He  is  armed  with  the  shield ; 
and  if  it  were  not  for  the  shield,  he  would  probably  have  a  javelin  through  his  body. 
I  cannot  recollect  the  precise  quotation,  but  I  am  sure  in  Homer,  where  Achilles  put 
on  his  armor 

Lord  Chief  Baron.  He  added  an  offensive  weapon  to  all  that. 

Mr.  Locke.  He  did.    But  suppose  he  had  not  had  time  to  get  an  offensive  weapon,  no- 
body can  contend  that  he  would  not  have  been  partly  armed ;  he  would  have  put  on  as 
much  armor  as  he  could  under  the  circumstances.    All  I  contend  for  is  this,  that  a 
shield  is  part  of  th6  armor,  and  that  the  stanchions  and  the  hammock  racks  are  part  of' 
the  armor. 

Lord  Chxef  Baron.  It  has  several  times  been  observed  that  privileges  which  are 
given  under  particular  statutes  are  meant  as  a  shield  and^^uot  as  a  sword ;  you,  no 
doubt,  remember  the  use  of  that  expression.  , 

Mr.  Locke.  Yes,  my  lord.  When  we  bear  in  mind  what  we  arm  our  ships  with  now, 
this  is  certainly  a  mild  sort  of  shield,  because,  I  presume,  it  could  only  be  effectual 
against  rifle-shot.  But  what  do  we  call  the  shield  we  put  upon  the  new  vessels  of  war  ? 
It  is  called  "  armor  plating,"  that  is,  the  shield  to  preserve  the  ship ;  and  would  anybody 
say  that  with  that  armor  plating  the  Warrior  was  not  armed  ?  I  conceive  that  any- 
thing tfiat  is  done  to  the  ship  which  enables  it  to  act  as  a  man-of-war 

Lord  Chief  Baron.  That  turns  upon  a  mere  question  of  terms,  what  we  call "  armor  " 
and  what  we  call  offensive  "weapons." 

Mr.  Locke.  Yes,  my  lord. 

Lord  Chief  Baron.  A  shield  may  be  in  one  sense  armor,  but  certainly  it  is  not  a 
weapon  of  attack.  Long  ago  I  received  a  good  bit  of  philosophical  advice,  which 
was  this :  Where  you  have  anjr  discussion  going  on^  find  out  whether  it  is  really  a  ques- 
tion of  some  foundation  or  principle,  or  whether  it  merely  means  by  what  name  you 
shall  call  something,  for  the  moment  you  find  it  a  question  as  to  the  meaning  of  terms, 
you  had  better^ve  it  up  and  look  at  a  dictionary. 

Mr.  Locke.  When  we  look,  it  does  not  always  give  us  the  exact  definition  we  want; 
and  dictionaries  vary 

Lord  Chief  Baron.  Very  much. 

Mr.  Locke.  At  different  times ;  and  we  must  take  a  dictionary  of  our  own  times. 
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Probably  a  dictionary  ages  ago,  wben  they  bad  no  guns  to  use,  would  not  much  help 
us. 

LoKD  Chief  Baeon.  The  meaning  of  words  altets  altogether;  formerly  "to  let  "meant 
"to  hinder,"  and  now  it  means  "to  permit ;"  formerly  the  word  "prevent"  meant  "to 
go  before  and  assist,"  now  it  means  "  to  go  before  and  hinder." 

Mr.  Locke.  With  regard  to  this — it  is  for  your  lordships  to  put  what  construotion 
yon  like  upon  it — it  appears  to  me  that  putting  a  shield  to  a  ship,  such  as  the  armor 
platipg  that  the  Warrior  or  any  of  those  vessels  has,  would  be  arming  it  to  a  certain 
extent.  Then,  with  regard  to  the  cooMng  apparatus,  that  was  provided  for  a  number 
of  men  that  could  not  by  any  possibility  be  required  on  board  any  vessel  but  a  vessel  of 
war.  It  was  for  one  hundred  and  fifty  or  two  hundred  men ;  that  was  stated  in  evi- 
dence not  to  have  been  necessary  for  any  merchant  ship,  nor  for  any  yacht,  but  only 
for  a  vessel  of  war.  Besides  that  I  should  call  to  your  lordships'  attention  that  the 
bulwarks  were  of  a  particular  height,  different  from  that  of  any  merchant  vessel;  and 
if  I  recollect  rightly,  those  guns  that  were  being  manufactured  were  of  such  a  height 
as  to  fire  over  these  bulwarks.  It  was  not  distinctly  shown  that  the  guns  had  a  num- 
ber on  them  for  the  vessel ;  but  this  was  clearly  shown,  that  at  the  very  same  moment 
and  in  the  same  place  that  they  were  making  the  machinery  for  the  ship,  they  were 
making  the  guns,  as  we  assumed,  for  the  ship  likewise.  Now,  my  lord,  the  machinery 
was  made  and  put  on  board ;  the  guns  were  not  intended  to  be  put  on  board  there ; 
they  were  sent  up  to  London,  and,  as  we  assumed,  they  were  to  be  sent  on  afterward 
and  put  on  board  the  ship. 

But,  my  lords,  I  would  contend  that  an  armed  equipment  is  not  at  all  necessary.  I 
will  not  go  into  that  question  at  any  length ;  but  if  your  lordship  would  allow  me  (and 
your  lordship  has  thrown  out  that  you  would  pay  attention  to  anything  said  by  any 
one  that  might  throw  any  light  upon  this  question)  I  would  call  your  lordships'  atten- 
tion to  the  case  which  I  mentioned  before,  namely,  the  case  of  Granatelli,  which  was 
tried  in  the  central  criminal  court,  on  Thursday,  July  the  5th,  Friday,  July  the  6th, 
and  Saturday,  July  the  7th,  in  the  year  1849.  Now,  my  lord,  with  respect  to  that  case, 
in  the  first  place,  I  believe  your  lordships  would  oaU  this  clearly  an  authentic  report; 
it  is  the  short-hand  writer's  note  of  the  case  at  the  central  criminal  court,  and  it  is  con- 
tained in  a  book  in  which  all  those  reports  are  bound  up,  and  probably  your  lordship 
has  it — or  perhaps  your  lordship  has  not  preserved  it — as  Mr.  Baron  Channel!  said  they 
were  sent  to  all  the  judges. 

Mr.  Baeon  Channbll.  The  judges  on  the  bench  at  that  date  would  have  a  copy  of  it. 

Mr.  Locke.  There  was  present  the  right  honorable  the  lord  mayor,  Mr.  Justice 
Coltman,  Mr.  Justice  Maule,  Sir  John  Key,  and  other  aldermen.  Mr.  Justice  Coltman 
and  Mr.  Justice  Maule  were  the  two  judges  present  at  the  central  criminal  court  on 
that  occasion,  and  I  should  mention  who  the  counsel  in  the  case  were,  more  especially 
after  what  fell  from  your  lordship  with  respect  to  Mr.  Baron  Martin,  because  he  was  a 
counsel  in  the  case.  The  statement  of  that  case  is  this :  "  Franco  Maccagnone  Granatelli, 
commonly  called  Prince  Granatelli,  Lewis  Scalia,  and  John  Moody  were  indicted 
(together  with  Salvadore  D'Amioo,  who  did  not  surrender)  for  unlawfnlly,  and  without 
the  leave  of  her  Majesty,  equipping,  fitting  out,  and  furnishing  a  certain  vessel,  called 
the  Bombay,  with  intent  to  commit  hostilities  against  the  King  of  the  Two  Sicilies. 
Other  counts  for  a  conspiracy,  and  varying  the  manner  of  stating  the  charge."  That 
is  all  that  the  note  gives  of  the  case  apart  from  the  evidence.  Sir  Frederick  Thesiger, 
with  Mr.  Clarkson  and  Mr.  Bodkin,  conducted  the  prosecution;  Mr.  Baron  Martin 
defended  Scalia.  This  report  gives  the  cross-examination,  but  it  does  not  say  who  the 
counsel  appeared  for,  but  we  can  collect  that  ftom  the  evidence. 

Mr.  Baron  CHANUBii.  My  brother  Martin  and  Sir  Fitzroy  Kelly  were  both  counsel 
against  the  Crown. 

Mr.  Locke.  I  think  Sir  Fitzroy  Kelly  was  counsel  for  Prince  Granatelli.  I  do  not  know 
whether  Mr.  Baron  Martin  was  for  Scalia  or  not,  but  Mr.  Montague  Chambers  defended 
the  other  defendant.  Moody.  The  case  occupied  three  days ;  it  was  most  fully  gone 
into  certainly,  and  in  the  result  there  wa?  a  verdict  of  not  guilty ;  but  I  must  call  your 
lordships'  attention,  as  has  been  done  with  regard  to  other  matters  in  this  case,  to  the 
state  of  public  opinion  at  that  time. 

Lord  Chief  Baron.  You  had  better  not  refer  to  that  at  all.  I  must  appeal  to  you  to 
assist  in  the  administration  of  justice  by  not  making  reference  to  such  matters.  What 
have  we  to  do  in  this  case  with  public  opinion  now,  or  at  any  other  time  ? 

Mr.  Locke.  I  will  teU  you.  This  was  a  prosecution  in  the  year  1849,  not  instituted 
by  the  Crown.  Immediately  following  the  French  revolution  of  1848  there  was  a  ris- 
ing in  Sicily  against  the  Neapolitan  government,  and  your  lordship,  I  am  sure,  will 
bear  in  mind  that  at  that  time  there  was  a  strong  feeling  in  this  country,  and  which, 
-I  believe,  continued  down  to  the  time  of  Garabal^,  very  much  in  favor  of  the  Sicilians. 

Lord  Chief  Baron.  In  favor  of  every  resistance  to  oppression  all  over  the  world, 
wherever  occurring. 

Mr.  Locke.  Yes,  certainly.  Seeing  that  this  was  not  a  government  prosecution,  that 
it  was  a  prosecution  instituted  by  the  Neapolitan  government  themselves,  upon  which 
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their  ambassador  was  examined  in  the  court,  it  is  not  extraordinary  that  there  should 
have  been  a  Yerdict  of  not  guilty;  but,  my  lord,  I  mention  the  case  as  showing  that 
this  precise  question  arose  in  it. 

Mr.  Bakon  Channell.  What  the  lord  chief  baron  stated  the  other  day  is  in  accord- 
ance with  the  modem  practice.  For  the  dispatch  of  business  one  judge  sits  in  one  court 
and  another  judge  in  a  separate  court.  When  a  case  of  any  considerable  importance 
comes  on  it  is  not  unusual  for  the  judge  to  request  his  brother  judge  to  sit  with  him. 
On  those  occasions  it  is  customary  for  each  judge  to  take  part  in  any  question  of  law 
which  may  arise.  In  the  case  you  are  referring  to,  Mr.  Justice  Maule  presided  with  Mr. 
Justice  Coltman  in  the  way  I  have  supposed,  as  one  of  the  judges  attending  to  the  case. 

Mr.  Locke.  I  have  no  doubt  that  was  so  in  a  case  of  this  description  which  lasted 
three  days,  and  where  for  the  first  time 

Mr.  Baron  Pigott.  Unless  you  can  give  us  the  direction  of  the  learned  judge,  it  is 
not  of  much  use  referring  to  the  case. 

Mr.  Locke.  I  am  about  to  do  so.  It  has  been  assumed  that  this  is  the  first  time  that 
this  question  has  come  before  a  court  of  justice.  Precisely  the  same  question  came 
before  the  central  criminal  court  in  that  case,  with  this  exception,  that  was  an  indict- 
ment, but  it  did  not  make  any  difference  with  respect  to  the  point  of  law  as  to  equip- 
ment. It  was  an  indictment  against  those  parties  for  equipping  the  vessel,  the  Bombay, 
for  the  Sicilians  to  act  against  the  Neapolitans,  who  were  at  peace  with  us  at  that  time, 
therefore  that  is  precisely  the  same  case.  I  will  first  call  your  lordships'  attention  to 
this,  that  Sir  FitzEoy  Kelly,  in  addressing  the  jury,  said :  "  The  prosecution  was  not 
by  iiie  government,  but  by  a  foreign  prince  to  punish  his  own  subjects."  That  was 
Sir  FitzEoy  Kelly's  argument,  and  certainly  a  very  strong  one  to  an  English  jury. 
Then  he  went  on,  on  the  point  of  law,  to  argue  "  that  the  vessel  could  not  be  considered 
to  be  equipped  until  folly  provided  with  men  and  arms."  Mr.  Justice  Coltman  then 
said,  "He  did  not  go  along  with  the  learned  counsel;  the  act  of  Parliament  expressly 
made  a  distinction  between  fitting  out  and  arming."  Now,  my  lord,  that  certainly,  u 
it  could  be  taken  as  a  decision,  goes  a  long  way  to  explain  the  seventh  section  of  the 
foreign  enlistment  act ;  at  all  events  it  disposes  of  the  question  which  has  been  very 
often  mooted  and  very  much  discussed  before  your  lordships,  whether,  in  the  first  place, 
fitting  out  and  arming  were  not  the  same  thing ;  and  whether,  in  point  of  fact,  if  there 
were  a  fitting  out,  it  must  not  be  an  armed  one.  But  it  appears  to  me  that  Mr.  Justice 
Coltman  lays  it  down,  that  fitting  out  a  vessel  and  arming  a  vessel  are  two  distinct 
things.  I  will  read  such  parts  of  his  summing  up  as  bear  upon  this ;  he  says :  "  There 
are  three  separate  charges  in  the  indictment " 

Mr.  Bakon  Channeix.  What  you  are  reading  from  is  not  the  ftill  transcript,  as  I 
understand  you. 

Mr.  Locke.  No,  my  lord. 

Mr.  Baron  Channbll.  The  corporation  employed  a  short-hand  writer,  whose  report, 
as  I  understand,  you  are  reading. 

Mr.  Locke.  This  is  not  from  the  corporation  report;  this  is  from  what  I  have  obtained 
from  the  Times  newspaper,  but  I  use  it,  after  what  feU  from  the  lord  chief  baron  the 
other  day.  He  said  he  could  consult  Mr.  Baron  Martin  upon  this  question,  Mr.  Baron 
Martin  having  been  engaged  in  this  case.  If  what  I  state  now  from  the  report  in  the 
Times  should  be  incorrect,  there  is  no  doubt  that  Mr.  Baron  Martin  would  set  it 
right. 

LOKD  Chiep  Bakon.  Mr.  Baron  Martin  is  not  here. 

Mr.  Locke.  No;  but  your  lordship  stated  the  other  day  that  you  could  confer  with 
him. 

LoKD  Chief  Bakon.  The  only  way  in  which  such  materials  could  be  usefully  pre- 
sented to  the  court  as  an  authority  would  be  by  the  learned  judge  who  was  then  a 
counsel  in  the  case,  refreshing  his  memory  and  telling  the  court  what  he  considered 
was  the  decision  in  that  case,  rf  there  was  any. 

Mr.  Locke.  Perhaps  your  lordship  will  allow  him  to  refresh  his  memory  from  this 
statement. 

Lord  Chief  Bakon.  What  I  said  was  this :  send  the  materials  to  Mr.  Baron  Martin, 
becanse  it  is  in  vain  to  present  them  to  us ;  we  know  nothing  about  it,  and  you  can 
hardly  suppose  that  we  shall  communicate  with  Mr.  Baron  Martin,  putting  him  in 
possession  of  those  materials,  and  asking  him  to  form  an  opinion  upon  them. 

Mr.  Locke.  There  were  three  separate  charges  in  the  indictment,  first,  enlisting 
sailors;  second,  enlisting  soldiers;  and  third,"  (which  is  the  most  important,)  "fitting 
out  a  vessel  with  the  intent  to  employ  it  for  warlike  purposes  against  the  King  of  Naples. 
A  good  deal  had  been  said  with  regard  to  the  intention  of  the  act  of  Parliament,  but  at 
present  he  should  teU  them  that  if  they  were  satisfied  that  the  vessel  was  fitted  out  for 
the  purpose  of  committing  hostilities  against  the  Neapolitans,  and  that  the  object  was 
so  far  carried  out  as  that  by  putting  the  armament  on  board" 

Lord  Chieb  Bakon.  You  are  now  only  reading  from  the  Times  newspaper.  It  is 
the  first  time  such  a  thing  has  been  attempted  in  this  court. 

Mr.  Locke.  There  are  only  three  more  fines,  my  lord. 
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Mr.  Baeon  Bramwbll.  I  think  it  veiy  objectionable.  If  that  is  to  be  read,  every 
newspaper  report  is  equally  entitled  to  be  read  In  a  court  of  justice. 

Mr.  LoOKB.  I  have  endeavored  to  get  the  short-hand  wrlter'B  note,  but  unfortunately 
I  have  not  been  able. 

LoED  Chief  Baeon.  You  see  it  is  not  because  you  have  endeavored  to  get  -what 
is  good,  that  therefore  we  are  to  put  up  with  something  that  is  not  good. 

Mr.  Locke.  Then  I  will  use  this  as  my  own  argument.  "  If  the  object  was  so  far 
carried  out  as  that  by  putting  the  armament  on  board  she  would  have  been  ready  to  go 
into  action,  that  would  be  quite  sufficient." 

Lord  Chief  Baeon.  What  you  are  doing  is  this,  you  are  insinuating  to  us  that  that 
was  what  the  learned  judge  ruled ;  that  is  the  object  of  using  that  argument.  It  is 
really  doing  the  same  thing  that  you  object  to  as  having  been  done  in  the  case  of  the 
Alexandra,  that  is,  pretending  to  do  one  thing  and  doing  another. 

Mr.  Locke.  I  understood  your  lordship  this  morning  to  say  that  any  opinion  expressed 
in  clear  language  that  might  throw  light  upon  this  subject  would  be  welcomed  by  your 
lordship,  from  whatever  source ;  and  I  am  certain  that  your  lordship  has  throughout 
the  whole  of  this  case  relaxed  the  strict  rules  with  regard  to  arguing  oases  of  this 
description. 

Mr.  Baron  Beamwell.  That  is  like  saying,  that  ray  lord  has  done  what  is  wrong, 
as  I  understand. 

Mr.  Locke.  A  question  certainly  arose  in  the  first  instance,  whether  what  was  said 
in  Parliament  should  be  used,  and  it  was  used;  but,  however,  I  will  not  dwell  further 
upon  the  subject,  I  was  only  anxious  to  call  your  lordships'  attention  to  the  opinion 
of  a  learned  judge,  who  had  the  question  before  him  for  the  first  time,  and  who  was 
assisted  by  Mr.  justice  Maule. 

Now,  my  lord,  I  will  refer  to  that  book  of  Mr.  Gibbs,  of  which  your  lordship  has 
spoken  so  favorably,  and  your  lordships  will  find  him,  after  fully  considering  the 
question 

Lord  Chief  Baeon.  Are  you  proposing  to  give  his  opinion  ? 

Mr.  Locke.  I  mean  merely  to  quote  what  he  says  with  regard  to  equipment. 

Lord  Chief  Baeon.  You  can  hardly  quote  that. 

Mr.  Locke.  Very  well,  my  lord.  Then  I  wiU  call  one  matter  to  your  lordship's 
attention,  with  respect  to  the  course  that  has  been  pursued  in  these  matters  by  the 
American  government ;  and  perhaps  I  should  be  allowed  to  read  from  Mr.  Gibbs's  book, 
not  his  opinion,  but  an  extract  from  a  senate  document  of  the  first  and  second  sessions, 
thirty-fourth  Congress,  page  238.  Now,  my  lord,  that  relates  to  a  vessel  called  the 
"  Maury,"  and  brings  us  down  to  the  year  1855,  during  the  Crimean  war,  and  I  use  it  to 
show  the  course  that  is  pursued  in  the  United  States,  and  also  to  show  that  if  the 
defendants  in  this  case  had  chosen  to  act  openly  in  the  first  instance,  and  had  explained 
what  their  object  was,  and  had  shown  that  that  object  was  an  innocent  one,  the  vessel 
would,  of  course,  have  been  at  once  released.  Now,  this  was  the  seizure  of  the  Maury, 
in  the  year  1855,  by  the  American  government,  on  the  information  of  Mr.  Crampton,  the 
English  minister.  He  stated  that  he  had  reason  to  believe  that  she  was  being  fitted 
out  for  the  Russian  service,  and  that  other  vessels  were  in  progress,  intended  to  inter- 
cept the  maUs  between  Liverpool  and  Boston.  It  appears  that  the  Maury  had  on  board 
at  the  time  fourteen  guns,  muskets,  side  arms,  ammunition,  and  timber.  In  that  case 
the  vessel,  at  all  events,  was  libelled,  and  was  placed  in  charge  of  the  marshal,  (I  use  this 
to  show  that  the  vessel  in  that  case  was  actually  seized,)  but  upon  an  explanation  being 
given,  the  vessel  was  set  at  liberty  with  the  full  sanction  of  the  English  consul.  Now, 
my  lord,  if  they  had  chosen  to  give  an  explanation  in  the  present  case,  a  similar  result 
might  have  followed  if  the  purpose  had  been  an  innocent  one,  therefore  we  have  a 
right  to  assume  that  no  such  explanation  could  have  been  given. 

I  should  like,  before  I  sit  down,  to  make  one  or  two  observations  with  regard  to  the 
summing  up  of  the  learned  lord  chief  baron,  and  that  only  with  respect  to  what  haa 
fallen  from  his  lordship  in  the  course  of  this  argument,  namely,  that  he  had  no  infor- 
mation given  him  in  tliis  case  with  reference  to  what  was  the  question  which  was  to 
be  decided. 

Lord  Chief  Baeon.  I  did  not  say  no  information  was  given  about  the  matter 
at  all. 

Mr.  Locke.  No  information  as  to  what  the  point  was  upon  which  the  counsel  for 
the  Crown  would  rely  in  the  explanation  of  the  foreign  enlistment  act.  Now,  my  lord, 
I  wish  to  refer  your  lordship  to  what  fell  from  the  late  attorney  general  in  opening 
this  case. 

Lord  Chief  Baron.  To  what  page  are  you  referring? 

Mr.  Locke.  I  will  refer  your  lordship,  in  the  first  place,  to  page  5,*  where  the  learned 
attorney  general  states  to  the  jury  what  this  information  is;  that  it  is  a  proceeding  for 
forfeiture ;  and  he  then  cites  the  act  of  Parliament,  and  then  describes  aU  the  persons 
who  are  connected  with  the  transaction ;  and  he  states  what  the  object  of  the  act  of 
Parliament  is,  namely,  to  enforce  the  observance  of  neutrality  in  the  event  of  war 

*  See  page  3. 
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between  states  with  each  of  whom  this  country  might  happen  to  be  in  friendly  rela- 
tions. He  clearly  states  the  object  of  the  act  of  Parliament,  namely,  for  the  purpose 
of  enforcing  upon  the  subjects  of  this  country  that  neutrality  which  is  for  the  benefit 
of  the  common  weal  of  the  nation.  He  then  goes  on  to  desoiibe  what  had  been  done 
with  respect  to  this  vessel.  He  then  says  at  page  11,*  "I  think  you  will  find  that  the 
vessel,  as  a  bull,  is  complete.  The  masts  are  in,  and  were  in  at  the  time  of  the  seizure, 
because  the  vessel  has  very  properly  remained  from  that  time  to  the  present  in  the 
state  in  which  she  was  found  at  the  time  of  the  seizure.  The  hull  is  complete,  the  masts 
are  in,  the  rigging  appears  to  have  been,  I  think,  from  that  photograph,  commenced, 
and  the  boiler,  for  it  was  a  screw  steamer,  a  screw  propeller,  the  screw  was  in,  and  the 
boiler  was  in,  but  I  think  the  fittings  of  the  boiler  were  not  complete.  At  all  events, 
gentlemen,  the  vessel  had  proceeded  so  far  that  there  seemed  to  be,  and  I  believe  there 
was,  no  difficulty  whatever  in  determining  that  the  destination  of  the  vessel,  in  what- 
ever quarter  of  the  world  it  was  intended  she  should  be  employed,  was  a  warlike  des- 
tination. Now,  gentlemen,  that  brings  me  to  the  next  step  in  these  proceedings.  The 
seizure  having  been  made,  it  then  became  the  duty  of  the  attorney  general  to  file  an 
information,  that  is  to  say,  to  make  a  certain  statement,  in  proper  form,  of  the  grounds 
upon  which  the  seizure  had  taken  place,  and  upon  which  the  legality  and  justice  of 
the  seizure  was  intended  to  be  rested,  and  which  were  to  be  relied  on  to  warrant  the 
foi-feiture  which  is  sought  in  the  present  proceedings.  That  information  is  based  on 
the  section  to  which  I  will  direct  my  lord's  attention  rather  than  yours,  the  seventh 
section  of  the  foreign  enlistment  act.  The  Lord  Chief  Baeon.  I  have  read  it  just 
now.  The  Attorney  Genbrai,.  The  information,  as  my  lord  knows,  by  this  time  is  a 
very  voluminous  document.  In  tnith,  neither  you,  gentlemen,  nor  any  one  else,  unless 
my  learned  friends  on  the  other  side  think  proper  to  embark  in  the  affair,  no  one  need 
trouble  themselves  about  the  lengthy  information  or  the  multitude  of  counts  contained 
in  the  document.  The  number  of  counts,  as  my  lord  will  understand,  is  rendered 
necessary,  or  prudent,  at  all  events." 

Lord  Chibf  Bahon.  What  is  the  object  of  reading  this  ? 

ilr.  Locke.  To  show  that  the  exact  question  was  raised  at  the  trial. 

Lord  Chief  Baeon.  Come  at  once  to  where  that  point  arises.  You  need  not  toll 
us  that  the  attorney  general  told  the  jury  that  there  were  ninety  odd  counts,  and 
only  eight  to  which  attention  need  be  paid. 

Mr.  Locke.  It  is  part  of  the  sentence  to  which  I  wish  to  call  your  attention.  "  The 
number  of  counts  is  rendered  prudent,  or  necessary  at  all  events,  by  the  very  numerous 
words  of  description  of  the  violation  of  the  statute  which  occur  in  the  section  on  which 
it  is  rested." 

LoED  Chief  Baron.  I  believe  we  know  by  this  time  all  the  act  by  heart. 

Mr.  Locke.  Yes;  but  what  I  am  upon  is,  that  that  information  which  we  all  of 
us  have  now,  was  conveyed  to  your  lordship  at  the  time  of  the  trial  by  the  late  attor- 
ney general. 

LoED  Chief  Baron.  Nobody  doubted  that.  I  am  not  aware  that  anything  has 
fallen  from  anybody  expressing  any  doubt  about  it. 

Mr.  Locke.  I  understood  your  lordship  not  only  to  express  doubt,  but  to  state  that 
there  was  no  single  proposition  laid  down  by  the  late  attorney  general  by  which  your 
lordship  could  understand  what  it  was  that  the  Crown  intended  to  rely  on. 

Lord  Chief  Barok.  Nothing  of  the  kind.  You  have  totally  misunderstood.  I  did 
not  say  no  single  proposition  of  any  kind  was  laid  down,  but  that  the  attorney  general 
did  not  state  any  distinct  proposition  of  law  apart  from  the'  matter  that  was  before 
us,  so  as  to  enable  us  to  determine  what  he  took  to  be  the  real  meaning  of  the  act. 
None  of  those  distinctions  that  have  been  taken  since  were  ever  laid  before  the  jury  or 
me,  and  as  I  have  observed  again  to-day,  the  attorney  general  did  not  mention  if  there 
were  any  distinction  between  the  words  "equip,"  and  "furnish,"  and  "fit  out."  He 
did  not  say  one  syllable  about  it.  That  is  what  I  have  said  to-day,  and  it  is  true.  From 
beginning  to  end  you  will  not  find  in  the  attorney  general's  address  to  the  jury  a  dis- 
tinction drawn  between  one  word  and  the  other,  so  as  to  call  their  attention  to  what 
count  they  were  to  find  the  parties  guilty  of.  The  attorney  general  said :  Upon  the 
facts  I  shall  prove,  under  the  seventh  section  of  the  foreign  enlistment  act,  you  ought 
to  find  the  defendants  guilty.  That  is  a  very  distinct  proposition,  and  there  is  no 
doubt  he  laid  that  down;  but  that  gives  no  light  as  lo  what  he  considered  to  be  the 
meaning  of  the  act. 

Mr.  Locke.  Then  afterward  the  attorney  general  stated  he  should  not  merely  rely 
upon  the  "equipping,  furnishing,  fitting  out,  or  arming ;"  he  stated  that  fitting  out  and 
furnishing  were  two  distinct  things. 

Lord  Chief  Baron.  But  he  did  not  say  how  they  differed  from  each  other.  Really, 
Mr.  Locke,  I  think  it  would  be  better  if  you  would  apply  your  observations  to  the 
real  subject-matter.  I  never  said  anything  like  what  yon  ascribe  to  me.  The  attorney 
general,  laid  down  no  distinct  proposition  about  the  matter.    No  doubt  he  said  the 

*  See  page  7. 
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defendants  were  liable  to  be  found  guilty  under  tbe  foreign  enlistment  act,  under  the 
circumstances  he  would  prove;  but  he  took  no  distinction  between  one  word  and 
another,  between  one  meaning  of  the  act  and  another  meaning,  and  did  not  call  the 
attention  of  the  jury  in  any  degree,  in  the  way  in  which  the  present  attorney 
general  called  our  attention  the  other  day,  to  the  meaning  of  the  act  applied  to  various 
subjects. 

Mr.  Locke.  I  think  your  lordship  wiU  find  that  the  late  attorney  general  laid  down 
a  distinction  between  equipping,  furnishing,  fitting  out,  and  arming,  and  said  that  if 
either  equipping,  furnishing,  or  fitting  out  were  proved,  it  was  sufficient ;  and  your 
lordship  will  find  he  clearly  laid  down  that  he  should  rely  upon  the  attempt  to  do  any 
one  of  those  things,  and  should  call  upon  your  lordship  to  leave  that  question  to  the 
jury.  Now,  my  lords,  certainly  the  learned  attorney  general  did  not  in  his  opening  go 
on  to  distinguish  between  all  those  different  things,  equip,  furnish  and  fit  out,  but  he 
stated  to  the  jury  that  he  should  rely  vxpon  them ;  and,  my  lord,  the  course  taken  by 
the  learned  attorney  general  was,  I  think,  the  course  which  is  usually  adopted.  A 
counsel  does  not  say,  I  shaU  give  up  a  certain  portion  of  my  case  in  opening  it ;  he 
waits  to  see  what  the  distinctions  are  which  are  taken  by  the  other  side,  and  then,  when 
the  other  side  have  taken  those  distinctions,  he  deals  with  them.  I  think  your 
lordship  will  find  that  the  late  learned  attorney  in  his  reply  applied  himself  to  every 
one  of  those  distinctions  after  they  had  been  raised  by  Sir  Hugh  Cairns ;  and  I  may 
refer,  as  an  exemplification  of  that,  to  what  has  occurred  to-day.  When  my  learned 
friend,  the  Queen's  advocate,  was  meeting  the  argument  of  Sir  Hugh  Cairns,  your 
lordship  interposed  and  said  it  is  uuueoessMy  that  you  should  argae  that  point  ;  that 
point  was  taken  by  the  late  attorney  general,  and  I  ruled  with  him;  I  was  of  his 
opinion  at  the  trial.  That  was  his  reply  to  Sir  Hugh  Cairns.  But,  my  lord,  this  ques- 
tion certainly  was  mooted  by  the  attorney  general,  and  was  relied  upon  by  the  attorney 
general,  that  the  attempt  to  commit  any  of  those  acts,  if  that  was  proved,  would  be 
sufficient  to  bring  the  parties  within  the  act. 

LOKD  Chief  Baeon.  No  one  doubted  that. 

Mr.  Locke.  That  point,  I  submit,  was  not  put  to  the  jury  by  your  lordship  in  a  way 
in  which  they  could  understand  it. 

Lord  Chief  Bakon.  That  you  can  say  what  you  like  about. 

Mr.  Locke.  And  that  is  one  of  the  gxounds  upon  which  this  rule  was  obtained, 
namely,  that  the  attempt  to  commit  any  of  those  acts  was  not  put  to  the  jury  by  your 
lordship.  I  certainly  have  read  the  summing  up  as  carefully  as  I  could,  and  I  do  not 
see  in  any  part  of  it  where  that  question  was  put  to  the  jury ;  and  if  so,  my  lord,  I 
should  submit  that  upon  that  ground  alone  we  should  be  entitled  to  a  new  trial.  It 
will  be  unnecessary  for  me  to  go  into  all  the  arguments  that  were  used  throughout 
your  lordship's  summing  up  ;  that  has  been  done  by  the  learned  attorney  general  and 
by  those  who  have  preceded  me ;  but  what  I  wish  to  call  the  attention  of  the  court  to 
is,  that  those  questions  were  raised  by  the  counsel  for  the  Crown  in  the  case,  that 
they  were  brought  to  your  lordship's  attention,  and  that  having  been  so  brought  to 
your  lordship's  attention,  they  were  not  submitted  to  the  jury,  or  not  submitted  to  the 
jury  in  such  a  way  as  that  the  jury  comprehended  what  were  the  issues  left  to 
them. 

My  lords,  I  submit  in  this  case  that  the  information  which  has  been  brought  by  the 
attorney  general  has  been  clearly  substantiated,  that  the  defendants  in  this  case  have 
been  clearly  brought  within  the  seventh  section  of  the  foreign  enlistment  act,  that  they 
have  been  shown  to  have  equipped,  furnished,  and  fitted  out  the  vessel  up  to  a  certain 
point,  within  which  point  are  contained  sufiicient  elements  to  show  that  it  was  a  ves- 
sel fitted  out  for  the  purposes  of  war ;  I  likewise  submit'  that  it  is  clearly  shown — and 
about  that  there  appears  to  be  no  contest  now,  I  believe,  in  the  case — that  that  vessel 
was  fitted  out  for  the  Confederate  States  and  to  make  war  against  the  federal  States. 
At  Liverpool,  previously  to  the  time  at  which  these  transactions  were  going  on,  vessels 
had  been  fitted  out  in  the  same  way  that  the  Alabama  had  been  fitted  out,  and  it  was 
supposed,  I  presume,  at  the  time  that  vessel  was  fitted  out,  that  the  mode  in  which  the 
parties  acted  was  not  contrary  to  the  provisions  of  the  act  of  Parliament.  A  similar 
attempt  was  made  in  the  case  of  this  vessel,  but  it  was  stopped,  and  the  question  is, 
wliether,  in  point  of  fact,  it  can  be  said.  Oh,  yon  stopped  it  too  soon ;  something  more 
ought  to  have  been  done  to  the  vessel  to  enable  you  legally  to  stop  it  and  to  seize  the 
vessel.  I  submit,  my  lords,  that  all  the  facts  with  reference  to  the  vessel  show  what  it 
was  intended  for.  There  is  no  question  for  whom  the  vessel  was  to  be  built ;  there  is 
no  question  whatever  as  to  the  use  it  was  to  be  put  to ;  but  it  rests  upon  the  narrow 
point  raised  by  my  learned  friend  Mr.  Mellish — and  that  was  why  I  was  anxious  par- 
ticularly to  call  your  attention  to  the  position  which  he  took,  namely — whether  what 
had  been  then  done  to  the  vessel  could  amount  to  an  offense.  With  regard  to  the 
intent  he  says  nothing ;  but  the  intent,  as  I  should  submit  to  your  lordships,  governs  the 
whole  of  the  transaction  in  such  a  way  as  to  make  it  utterly  impossible  for  the-defend- 
ants  to  say  that  they  are  not  within  the  provisions  of  the  statute. 

My  lords,  it  is  hardly  necessary  for  me  to  repeat  that  this  is  a  most  important  question 
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for  your  lordships'  consideration ;  it  is  not  merely  an  important  qnestion  as  regards 
this  particular  case,  but  it  is  an  important  question  for  this  nation  to  know  whether  or 
not  the  Crown  is  to  be  tliat  portion  of  the  constitution  which  is  to  declare  whether  or 
not  there  shall  be  war  between  this  country  and  foreign  states,  or  whether  any  man 
who  chooses  for  his  own  purposes,  and  to  put  money  into  his  own  pocket,  shall  be  at 
liberty  to  endanger  the  peace  of  this  realm  and  to  bring  us  in  contact  with  foreign 
nations.  That  is  the  real  question  in  this  case,  and,  put  in  that  light,  it  is  a  most 
important  one.  Viewed  with  reference  to  Messrs.  Pawoett,  Preston  and  Company,  as  I 
have  said  before,  I  do  not  think  that  it  is  an  important  case  at  all.  They  have  built 
this  vessel  for  the  Confederate  States,  and  there  is  no  doubt  that  as  they  have  proceeded 
in  building  this  vessel  they  have  been  remunerated  for  the  expense  they  have  been 
put  to  and  for  their  labor.  That,  I  believe,  is  the  course  which  is  always  adopted,  and 
therefore  the  question  which  your  lordships  have  to  decide  is  a  question  of  importance 
as  an  international  question,  and  not  a  question  of  importance  as  regards  those  persons 
who  are  the  defendants  in  this  case. 

Mr.  Jones.  My  lord,  I  am  on  tbe  same  side,  and  I  propose  to  oifer  your  lordships  a 
few  observations  on  the  construction  of  this  act  of  Parliament,  or  rather  of  the  seventh 
section  of  it.  Although  the  remarks  which  have  been  made  and  the  information  which 
has  been  brought  before  your  lordships'  attention  has  been  very  important,  I  need  pot 
say  that  the  question  really  centers  upon  the  construction  of  a  few  words  of  this  section 
of  the  act  of  Parliament.  Your  lordships  have,  no  doabt,  been  very  materially  assisted 
by  the  very  able  arguments  which  have  been  addressed  to  your  lordships.  But,  after 
ail,  those  arguments  have  principally  been  addressed  to  your  lordships  for  the  purpose 
of  enabling  you  to  put  a  construction  upon  the  seventh  section  of  the  act  of  Parliament. 
Now,  my  loi'ds,  I  assume,  for  the  purpose  of  my  argument,  that  there  was  such  an 
intention  as  is  prohibited  by  the  seventh  section ;  and  allowing  this  assumption,  I  say 
the  questions  arising  on  this  rule  resolve  themselves  into  the  single  question.  What  is 
the  meaning  of  these  words  in  the  information  and  in  the  act  of  Parliament,  "equip, 
furnish,  ana  fit  out  ?  " 

Lord  Chief  Baeon.  I  should  say  that  the  act  of  Parliament  is  directed  against  cer- 
tain acts,  and  then  that  the  attempt,  the  endeavor,  the  aiding,  and  the  assisting,  are 
made  penal  as  well  as  the  act  itself. 
Mr.  Jones.  Yes,  my  lord. 

Lord  Chief  Baron.  The  act  of  Parliament  is  directed  against  doing  certain  things 
at  a  certain  place  with  a  certain  intent. 
Mr.  Jones.  Yes,  my  lord. 

Lord  Chief  Baron.  The  place  is  some  port  in  this  country ;  the  intent  is  Cbecause 
the  transports  and  store-ships  were  given  up  ab  the  trial)  "to  cruise  or  to  commit  hos- 
tilities." 
Mr.  Jones.  To  bo  employed  for  the  purpose  of. 

Lord  Chief  Baron.  Then,  the  question  is,  AVhat  is  the  act?  That  depends  upon 
what  is  the  meaning  of  "  to  equip,  to  fit  out,  or  to  furnish." 

Mr.  Jones.  That  is  precisely  the  way  in  which  it  struck  my  mind.  ' 
Lord  Chief  Baron.  And  too  much  stress  must  not  be  laid  upon  any  one  part  of  it. 
You  must  not  say  that  I  prove  the  intent,  and,  therefore,  whatever  was  done  with  that 
intent  was  unlawful,  whether  it  was  within  the  precise  words  of  the  act  or  not,  or 
whether  it  was  meant  to  be  done  somewhere  else.  The  crime  that  is  created,  the 
offense  that  is  made  by  the  act  of  Parliament,  is  doing  certaia  matters  in  a  port  of  this 
country  with  the  intent  to  cruise  or  commit  hostilities. 
Mr.  Jones.  Yes,  my  lord. 

Lord  Chief  Baron.  Then,  I  apprehend,  the  only  doubt  that  can  exist  is,  what  is 

the  meaning  of  these  words  as  applied  to  the  subject,  "  to  equip,  to  fit  out,  or  to  furnish." 

Mr.  Jones.  That  is  the  way  in  which  I  ventured  at  the  outset  to  present  it  to  your 

lordships,  and  that  is  the  poijat  to  which,  as  I  humbly  observed,  the  matter  must  at  last 

be  brought  round. 

Lord  Chief  Baron.  The  intent,  without  the  act  or  the  attempt  to  commit  it,  can  be 
nothing. 

Mr.  Baron  Bramweli..  You  must  not  lose  sight  of  the  way  in  which  the  attorney 
geueral  put  it,  which  I  understood  to  be  this :  that  if  there  is  a  thing  with  an  intent 

that  it  shall  be  employed  for  the  service  of  a  foreign  prince 

Mr.  Attorney  General.  I  rely  emphatically  upon  this :  that  the  ship  should  be 
employed  by  a  foreign  prince  to  cruise,  and  not  go  straight  from  the  equipment  to 
cruise. 

Mr.  Jones.  I  understood  the  lord  chief  baron  to  mean  that — in  short,  I  was  gomg  to 
ask  his  lordship  to  vary  the  expression  if  it  did  not  mean  that. 

Lord  Chief  Baron.  I  meant  merely  to  point  out  that  there  are  three  matters  neces- 
sary to  constitute  the  offense.    The  offense  may  be  either  doing  the  thing  or  attempting 
to  do  it.    But  supposing,  which  perhaps  may  be  the  most  convenient  way  to  have  a 
distinct  notion,  you  limit  it  to  the  act  itself. 
Mr.  Jones.  Say  "  equipped." 
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LOKD  Chief  Eaijon.  Tlien  there  must  be,  1st,  an  equipment  in  a  port  of  this  country, 
and,  ad,  it  must  he  -svith  the  intent  denounced  by  the  act  of  Parliament. 

Mr.  Jones.  Precisely  so.  If  I  may  say  so,  the  offense  must  include  the  combination  of 
these  two  elements,  or,  in  other  words,  it  is  the  combination  of  these  two  elements 
which  constitutes  the  offense. 

Now,  my  lords,  I  have  said  that  for  the  purpose  of  my  argument  I  take  for  granted 
that  the  criminal  intention  is  present.  I  proceed  to  inquire  what  is  the  equipping,  fur- 
nishing, and  fitting  out  forbidden  by  the  section.  I  shall  use  the  term  equip  as  com- 
prehending the  words  furnish  or  fit  out.  Now,  looking  merely  to  the  act  of  Parliament 
itself,  and  looking  particularly  to  one  of  the  sections  of  the  act  of  Parliament,  namely, 
the  eighth  section,  (which  has  been  appealed  to  by  Sic  Hugh  Cairns  as  throwing  a 
flood  of  light  upon  the  act,)  for  the  purpose  of  interpreting  the  seventh  section,  I  sub- 
mit to  your  lordships  that  this  eighth  section  contemplaJfces  two  species  of  possible 
equipments.  It  contemplates  a  species  of  equipment  which  it  does  not  forbid,  and  it 
contemplates  a  species  of  equipment  which  it  does  forbid.  Tour  lordshipSt  will  remem- 
ber, without  adverting  again  to  the  language  of  that  clause,  that  the  eighth  section, 
addressing  itself  to  the  equipment  of  a  pre-existing  vessel  in  a  neutral  port,  speaks  of 
equipments  for  the  sole  purposes  of  war.  I  do  not  recollect  whether  that  is  the  precise 
expression. 

Mr.  Bakon"  CHAifNELL.  No,  it  is  not. 

Mr.  Jones.  "  Any  equipment  for  war."  The  precise  expression  is,  any  equipment  for 
war.  Now,  my  lords,  when  the  act  uses  the  expression  "  equipped"  in  the  seventh  sec- 
tion, your  lordships  will  notice  that  it  does  not  use  in  that  section  the  word  "  equipment " 
in  that  sense  and  with  that  specific  distinction  which  it  ascribes  to  "  the  equipment  for 
war  "  which  is  contemplated  by  the  eighth  section ;  and  for  very  good  reasons,  because 
it  is  very  easy  to  understand  how  there  may  be  an  equipment  for  other  than  purposes 
of  war  before  the  vessel  is  brought  into  the  condition  of  a  ship  of  war,  and  how  there 
may  be  an  equipment  for  other  than  purposes  of  war  after  the  vessel  lias  been  brought 
into  the  condition  of  a  ship  of  war;  but  the  equipment  forbidden  is  that  wliich  is 
described  as  an  "equipment  for  war."  The  way  in  which  I  use  that,  and  the  manner 
in  which  I  consider  that  that  section  does  throw  a  flood  of  light  upon  the  question,  ia, 
that  inasmuch  as  you  have  by  the  words  of  that  section  an  equipment  described  as  an 
"  equipment  for  war,"  inasmuch  as  you  have  the  term  "  equipment "  used  in  the  seventh 
section  without  any  such  limitation,  you  must  see  that  the  legislature  had  in  its  con- 
templation two  species  of  equipments;  and  the  argument  is  clenched,  if  I  may  be  per- 
mitted to  say  so,  by  the  use  in  the  seventh  section  of  the  disjunctive  conjunction.  When 
you  see  used  in  the  seventh  section  "  equip  or  arm,"  and  when  you  see  used  in  the 
eighth  section  "  equipment  for  war,"  you  have  in  effect  in  the  eighth  section  an  expan- 
sion of  that  expression  "  arm"  in  the  seventh,  and  read  by  the  light  of  the  eighth  sec- 
tion the  seventh  section  says:  "If  any  one  shall  equip  a  ship  for  the  purposes  of  navi- 
gation, or  for  the  purposes  of  war,  with  the  intention,  &c.,  the  ship  shall  be  forfeited." 
So  that,  the  prohibited  intention  being  present,  the  equipping  for  the  purposes  of  navi- 
gation, which  aids  the  execution  of  that  intention,  is  as  much  forbidden  as  arming  is. 
The  term  "  arm,"  as  used  in  the  seventh  section,  is,  in  effect,  the  same  thing,  or  at  all 
events  part  of  the  same  thing,  which  is  included  in  the  expression  "  arm  for  the  pur- 
poses of  war,"  used  in  the  eighth!  Now,  my  lords,  passing  from  the  eighth  section  to 
the  seventh  section,  if  you  look  at  the  provision  with  respect  to  the  equipment  which 
is  spoken  of  in  the  seventh  section  as  the  equipment  of  a  transport,  you  will  find  that 
the  equipment  of  a  transport  does  not  suppose  an  equipment  for  the  purpose  merely  of 
navigation,  as  distinguished  from  an  equipment  which  would  enable  the  transport, 
when  equipped  as  contemplated  by  the  act,  to  cruise  or  commit  hostilities.  The  words 
"  equip,  furnish,  and  fit  out"  are  applied  not  to  a  ship  of  war,  or  to  a  ship  which  is  to 
cruise  or  commit  hostilities,  but  they  are  applied  to  a  ship  -nhich  is  not  to  cruise,  which 
is  not  to  commit  hostilities,  but  which  is  to  act  as  a  transport  or  store-ship.  When, 
therefore,  you  have  got  the  word  equip  for  the  purpose  of  a  transport,  in  reality  you 
have  a  distinctive  application  made  of  that  term  "equip"  in  the  seventh  section,  as 
importing  an  equipment  other  than  an  equipment  for  a  hostile  purpose,  or  in  a  hostile 
fashion.  And,  my  lords,  although  it  is  true  that  the  structure  of  the  vessel,  its  capa- 
bilities, its  adaptation  to  the  purposes  of  war  are  very  imijortant  to  be  considered  when 
the  intention  is  in  question,  yet,  if  you  grant  the  intention,  there  is  no  use  whatever  in 
enquiring  as  to  whether  or  not  the  structure  of  the  vessel  is  such  as  to  make  it  capable 
of  being  adapted  for  the  purposes  of  war.  If,  indeed,  the  structure  were  such  as  that 
it  could  not  be  used  as  a  transport,  for  instance,  or  could  not  be  used  for  a  cruiser,  or  to 
commit  hostilities,  that  would  negative  the  intention;  but  granting  the  intention, 
.which  of  course  could  not  be  granted  unless  the  vessel  were  of  a  structure  which  would 
suit  it,  and  the  possibility  of  its  being  executed  by  the  structure  in  question,  the  kind 
•  of  structure  is  not  material ;  the  intention  being  present,  the  question  really  is,  whether 
the  words  "  equip,  furnish,  and  iit  out "  can  by  possibility  extend  to  anything  more  than 
an  equipipent  for  the  purpose  of  navigation.  I  address  to  your  lordships  those  observa^ 
itions  with  reference  merely  to  the  words  which  are  found  in  the  act.    I  cannot  help 
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thinking  that  when  yon  find  words  in  an  act  of  Parliament  capable  of  being  interpreted 
so  as  to  make  the  -whole  act  consistent  and  intelligible,  that  is  a  far  more  valuable  test 
than  a  discursive  inquiry  as  to  what  the  policy  of  the  act  may  be.  If  you  can  see  that 
a  word  is  used  in  one  section  which  is  consistent  with  its  interpretation  in  a  fixed  sense 
in  that  section,  and  which  is  consistent  with  its  interpretation  in  that  sense  in  other 
sections  of  the  act,  (say,  iu  one  other  section  of  the  act,)  it  would  require  a  great  deal 
indeed  to  show  you,  either  from  conjecture,  or  from  considerations  of  policy,  or  from  any 
consideration  except  some  absurdity  or  repugnancy,  that  it  should  not  be  accepted  in 
that  fixed  sense,  which  I  venture  to  call  the  natiiial  sense. 

I  shall  presently  offer  to  your  lordships  an  observation  or  two  with  regard  to  the 
policy  of  the  act,  but  I  dwell  for  a  moment  upon  the  observation  that  the  quality  of 
that  "equipping,  furnishing,  and  fitting  out"  is  only  material  when  the  intention  is  in 
question.  When  the  intention  is  in  question  you  look  to  see  whether  or  not  the 
structure  of  the  vessel  is  such,  or  the  fittings  of  the  vessel,  so  to  speak,  are  such  as  to 
reconcile  and  make  the  structure  of  the  snip  compatible  with  the  existence  of  the 
intention,  and  I  insist  that  to  say  the  equipment  must  be  an  equipment  for  purposes 
of  war  is  to  confound  the  quality  of  the  equipment  with  the  purpose  of  the  equipment, 
and  I  insist  that  the  objection  that  the  equipment  must  be  a  warlike  equipment,  that 
is  to  say,  an  equipment  for  the  purposes  of  war,  is  a  disguised  repetition  of  the  objec- 
tion that  the  ship  must  be  armed  besides  being  equipped. 

Now,  my  lords,  granting  that  an  equipment  for  the  purposes  of  navigation  is  the 
equipment  contemplated  and  prohibited  by  the  act,  the  next  question  is,  What  is  an 
equipment  for  the  purpose  of  navigation  ?  or,  otherwise  expressed.  What,  again,  is  the 
meaning  of  these  words  "  equip,  furnish,  and  fit  out  ?"  Of  coiu'se  they  are  not  to  be 
construed  etymologically.  The  question  is  whether  they  are  compatible  with  the 
reasonable  interpretation  assigned  to  them.  Now,  my  lords,  I  do  not  think  it  is  neces- 
sary for  the  purpose  of  this  case  or  for  the  purpose  of  this  argument  to  consider 
whether  or  not  those  words  "equip,  furnish,  or  fit  out"  must  be  such  or  are  such  as 
relate  exclusively  to  the  structure  of  the  vessel,  or  whether  they  must  be  ancillary  to 
an  existing  vessel  or  ancillary  to  the  structure  of  the  vessel ;  I  apprehend  it  is  not 
necessary  in  any  point  of  view,  but  I  apprehend  it  is  eminently  not  necessary  here, 
because  I  should  say  if  that  question  had  to  be  considered  when  yon  have  the  engines 
in  the  vessel,  or  partly  in  the  vessel,  surely  that  is  a  furnishing  of  an  existing  struc- 
ture ;  when  you  have  the  cooking  apparatus  surely  that  is  a  fitting.  But,  however,  it 
is  not  necessary  for  my  purpose  to  consider  that;  it  is' sufficient  for  me  to  consider 
what  is  an  equipment  such  as  is  contemplated  by  the  act. 

Now,  my  lords,  I  submit  to  your  lordships  that  any  commencement  of  a  vessel,  pres- 
ent the  intention,  is  an  equipment  forbidden  by  the  act.  If  the  words  are  "flexible," 
and  I  thank  my  learned  friend,  Mr.  Mellish,  for  the  word,  it  is  a  very  just  word  to  be 
used;  I  should  say  that  if,  looking  at  the  meaning  of  the  word  as  it  occurs  in  the  sev- 
enth and  in  the  eighth  sections,  and  treating  it  as  flexible,  if  there  be  any  doubt  about 
it,  the  only  way  of  explaining  it  is  to  regard  the  policy  of  the  act  itself.  Now,  has  any 
reasonable  policy  been  suggested  other  than  that  which  has  been  stated  on  our  side  . 
already,  namely,  that  the  policy  of  the  act  was  to  prevent  this  country  from  being 
made  a  station  of  hostilities  ?  I  am  quite  aware  that  it  is  suggested  as  a  policy  of  the 
act  to  prevent  what  Sir  Hugh  Cairns  calls  proximate  acts  of  hostility ;  but  as  to  that 
being  the  sole  policy  of  the  act,  is  there  anything  in  the  act,  or  in  the  history  of  the 
act,  or  in  pre-existing  events  which  confines  it  to  that  policy  ?  Of  course  the  larger 
the  policy  the  better  for  the  argument  for  the  Crown ;  but  I  ask,  is  there  anything 
whatever  in  the  act  which  excludes  the  notion  of  its  being  so  applied  as  to  prevent 
our  soil  from  being  made  a  station  for  hostilities  ? 

Mr.  Baron  Pigott.  You  mean  the  starting  point? 

Mr.  Jones.  Call  it  what  you  will ;  I  call  it  the  cradle  for  hostilities. 

LoKD  Chief  Baeon.  Call  it  what  it  is. 

Mr.  Jones.  AUow  me  to  ask  whether  it  was  not  intended  to  prohibit  this  country 
from  being  made  the  cradle  of  a  naval  armament,  for  such  it  would  be  if  you  allow  a 
ship  to  be  formed.  I  apprehend  that  if  the  object  of  the  act  be  to  prevent  any  ship 
being  built  or  made  here  on  our  soil,  I  will  not  say  being  made  or  built  here  alone ; .  but 
I  say,  if  the  object  and  the  policy  of  the  act  be  to  prevent  our  country  from  being  made 
the  fulcrum,  if  you  will,  or,  if  I  may  revert  to  my  illustration,  a  cradle,  in  which  you 
may  lay  the  infant  navy;  unless,  I  say,  you  can  reasonably  show  that  the  purpose  of 
the  act  is  something  else,  or  unless  you  can  advance  something  to  show  that  the  object 
of  the  act  is  not  such;  unless  you  can  furnish  a  better  argument  than  seems  to  have 
been  advanced,  or  unless  you  can  find  some  fault  in  the  argument,  that  the  most  reason- 
able construction  from  all  history  and  from  the  language  of  the  act,  not  forgetting  the 
preamble,  is  to  prevent  that  which  will  be  the  cause  of  irritation  to  belligerent 
nations 

Mr.  Baeon  Channell.  Not  "toiH  be;"  it  is  a  very  important  observation:  it  is  "mai/ 
be."  ,    . 

Mr.  Jones.  What  is  likely  to  be,  that  is.    I  say,  unless  you  can  destroy— and  this  is 
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really  tlie  pincli  of  tlie  matter — ^unless  yon  can  suppose  some  policy  to  be  in  the  contem- 
plation of  tlie  legislature  other  .than  that  which  we  assign  to  it,  namely,  that  the  object 
of  the  act  was  to  prevent  that  irritation  which  not  only  may  bejbtit  which  we  know 
is,  and  which,  appealing  even  to  contemporaneous  events,  we  see  is  the  cause  of  irrita- 
tion, and  which,  if  you  were  to  go  back  to  the  history  of  the  times  in  which  this  act 
was  passed,  was  known  to  be  the  cause  of  irritation ;  unless,  I  say,  you  can  destroy 
that  argument,  and  the  probability  and  the  presumption  arising  from  the  language  of' 
the  preamble,  and  arising  from  the  provisions  of  the  act,  and  arising  from  what  I  ven- 
ture to  call  the  antecedent  probability,  whai  is  there  to  affect  the  argumeiit  arising  out 
of  this  policy  ?  The  act  must  have  had  some  policy ;  that  policy,  so  far  as  it  is  possible 
to  glean  it  from  the  words  of  the  act  itself,  is  consistent  with  the  policy  which  I  assign 
to  it ;  for  may  it  not,  and  does  not  the  lending  of  the  use  of  the  soil  by  a  neutral  to  one 
of  two  belligerents  (to  use  the  language  of  the  act)  "tend  to  endanger  the  peace  and 
welfare  of  this  kingdom"  by  annoying  the  other  belligerent?  Would  it  not  tend  "to 
endanger  the  peace  and  welfare  of  this  kingdom"  if  all  the  yards  of  Liverpool  and  Hull, 
and  of  all  the  other  great  naval  towns,  were  avowedly  employed  in  building  vessels 
not  intended  to  be  armed  in  this  country,  but  merely  to  be  made  into  sailing  vessels  to 
be  armed  elsewhere,  and  when  armed  to  be  employed  in  war  by  the  confederates? 
Allow,  for  the  purpose  of  the  argument,  that  it  is  avowed  that  the  contracts  between 
the  confederates  and  the  builders  in  Liverpool,  in  Hull,  and  elsewhere,  are  printed  in 
letters  as  large  as  can  be  employed,  and  suppose  that  you  know  that  there  are  construct- 
ing a  hundred,  or  as  many  vessels  as  you  can  choose  to  suppose,  is  that  a  thing  not 
calculated  "to  endanger  the  peace  and  welfare  of  this  kingdom?" 

Mr.  Bakon"  Bramwell.  Do  you  read  the  act  of  Parliament  with  this  sort  of  preamble, 
Mr.  Jones :  Whereas  certain  practices  are  likely  to  endanger  the  peace  and  welfare  of 
this  kingdom  by  causing  foreign  nations  to  make  a  complaint  where  by  the  law  of  na- 
tions they  have  no  right  to  make  a  complaint  ? 

Mi:.  Jones.  Where  by  the  comity  of  nations  they  have  such  right. 

Mr.  BjIEON  Bramwell.  It  is  a  very  dangerous  topic,  with  great  respect  to  you, 
because  although  the  policy  of  the  act  may  have  been  to  prohibit  something  which  no 
foreign  nation  had  a  right  to  complain  of — because  foreign  nations  are  not  always  rea- 
sonable, and  therefore  it  was  as  well  to  give  them  no  cause,  whether  reasonable  or 
unreasonable — ^yet  it  is  obvious  that  the  policy  of  the  act  was  to  prohibit  it  in  cases 
where  foreign  nations  had  a  right  to  complain ;  and  you  then  go  into  questions  of  inter- 
national law  which  I  thought  the  attorney  general  threw  over. 

Mr.  Jones.  International  law  does  not  affect  my  view  of  the  matter.  I  say  the 
policy  of  the  act  was  to  avoid  irritation,  and  to  enable  the  Crown  to  observe  the  comity 
of  nations. 

Mr.  Baron  Bramwell.  I  thought  the  leai-ned  attorney  general  had  gone  a  long 
way  to  show  that  the  reliance  placed  ujion  international  law  upon  the  other  side  was 
an  ill-founded  one. 

Mr.  Jones.  What  I  am  saying  is  in  perfect  keeping  with  the  observations  which  the 
attorney  general  made,  that  you  are  to  look  at  things  practically.  Now  I  ask  your 
lordships  whether  it  is  or  is  not  probable  that  irritation  and  annoyance  are  caused  by 
allowing  our  ports  to  be  turned  into  ship-yards  for  the  construction  of  ships  for  the 
confederates  ?  The  question  is  answered  by  events.  You  know  that  it  is,  and  inde- 
pendently of  facts,  it  is  surely  impossible  not  to  feel  that  whatever  tends  to  make  a 
belligerent  nation  look  upon  us  as  if  we  were  acting  a  neutrality  merely,  not  being 
really  neutral,  which  disposes  it  to  look  upon  us  as  only  pretended  neutrals,  must  be  a 
source  of  irritation  and  annoyance  to  that  nation.  If  you  were  to  suppose  that  we  have 
not  those  great  advantages  of  constitution  which  we  have,  if  you  were  to  suppose  the 
Crown  to  be  despotic  for  the  moment,  there  would  be  no  doubt  whatever  that  a  bellige- 
rent might  reasonably  complain  of  a  neutral  nation  allowing  all  its  yards  to  be  used 
for  the  purpose  of  calling  into  existence  vessels  which  were  intended  and  avowed  to  be 
intended  to  be  used  against  the  other  belligerent.  Nobody  would  doubt  that  such  con- 
duct would  be  a  breach  of  comity  on  the  part  of  the  despotic  neutral.  It  is  because  we 
possess  a  constitution  which  forbids  the  Crown,  except  under  conditions,  to  do  what  a 
despotic  monarch  may  always  do,  that  this  act  of  Parliament  is  passed,  and  was  neces- 
sary to  be  passed,  in  order  that  by  means  of  it  the  Crown  may  be  enabled  to  observe 
and  compel  its  subjects  to  observe  the  comity  of  the  nations.  I  submit  to  your  lord- 
ships that,  assuming  it  to  be  necessary  to  resort  to  the  consideration  of  policy,  your 
lordships  will  not  forget  that  at  least  nine-tenths  of  what  has  been  addressed  to  your 
lordships  in  this  case  has  been  to  enable  you  to  see  that  the  policy  of  the  act  is  some- 
thing different  from  that  which  might  reasonably  be  supposed  to  arise  from  the 
language  here  employed.  I  ask  yonr  lordships  if  your  lordships  are  satisfied  with  the 
argument  which  has  been  advanced  to  you  ;  whether,  with  that  knowledge,  and  with 
that  narrative  of  events  which  has  been  laid  before  you,  you  are  satisfied  that  the  policy, 
and  the  true  policy,  of  this  act,  was  not  to  enable  the  Crown,  at  its  pleasure,  to  forbid 
any  act  which  by  concession  was  intended  to  assist  remotely  a,  belligerent?  I  ask 
whether  there  is  anything  whatever  in  anything  which  has  been  advanced  by  the  other 
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side,  whicli  your  lordships  can  lay  hold  of,  and  from  wMoh  your  lordsMps  can  see  that 
the  policy  of  this  act  was  not  to  prohibit  that  -which  Tvould  irritate,  annoy,  and  vox  a 
friendly  nation,  and  that  its  object  only  was  to  prevent  what  is  called,  or  what  in  ab- 
stract language  is  called,  "  proximate  acta  of  hostility" — an  expression  which  may  have 
a  great  deal  more  sense  in  it  than  I  can  see. 

If  there  be  any  force  in  the  observations  which  I  have  addressed  to  you,  your  lordships 
will  not  fail  to  observe  that  this  act  wonld  be  frustrated  if  you  were  to  allow  any  species 
of  equipment,  at  all  events  amounting  to  that  height  of  equipment  which  should  make 
the  vessel  take  the  sea — that  is  to  say,  which  would  enable  the  vessel  to  be  launched. 
It  is  not  necessary  for  my  purpose  to  specify  or  to  distinguish  the  particular  amount  of 
equipment  which  would  be  necessary,  because  I  submit  to  your  lordships  that  any 
equipment,  granting  the  intention,  would  be  sufficient.  But  surely,  so  far  as  this  o.ise 
is  concerned,  and  so  far  as  it  is  necessary  to  appeal  to  the  construction  of  the  act  for 
the  purposes  of  this  question,  your  lordships  will  see  you  are  relieved  from  difficulty  on 
that  point  of  the  case,  because  in  order  to  construe  the  act  it  would  not  be  necessary 
to  go  further  and  give  a  more  abstract  deiinition  to  it  than  that  an  equipment  such  as 
would  satisfy  the  words  of  the  act  would  be  such  as  would  enable  the  vessel  to  take  the 
sea.    This  vessel  was  launched. 

Mr.  Baron  Pigott.  Do  you  mean  that  after  she  leaves  the  builder's  yard,  then  any 
equipment  is  within  the  terms  of  the  act  1 

Mr.  Jones.  I  say  any  equipment  in  the  builder's  yard  which  would  enable  her  to  be 
launched  must  be  an  equipment  within  the  act ;  and  still  more,  as  my  learned  friend 
the  attorney  general  reminds  me,  such  an  equipment  'as  would  enable  her  to  leave  the 
port. 

Mr.  Baeon  Channkll.  You  cannot,  in  construing  an  act  of  Parliament,  leave  out 
the  words  that  are  found  there.  We  all  agree  that  the  statute  was  intended  to  strike 
at  the  attempt  or  endeavor.  It  must  be  an  attempt  or  endeavor  to  do  that  which  is 
the  subject-matter  of  the  possible  prohibition.  May  it  be  read  thus:  if  any  parson 
"shall,  without  the  leave  and  license  of  her  Majesty  for  that  purpose  first  had  and 
obtained  as  aforesaid,  equip,  furnish,  fit  out,  or  arm,  or  shall  commence  or  begin  to 
equip,  furnish,  or  fit  out,  or  arm  such  ship?" 

Sir.  Jones.  Yes,  certainly,  my  lord,  that  is  how  I  should  venture  to  read  it,  because 
it  would,  in  fact,  facilitate  the  application  of  the  word  "  attempt ;"  and  I  go  along  with 
many  of  the  observations  which  I  have  heard  concerning  the  attempt. 

Now,  my  lords,  I  have  put  before  your  lordships  two  propositions.  The  first  of  these 
propositions  is  that  eqrupment  for  the  purpose  of  making  the  offense  is  only  such  equip- 
ment as  is  needed  for  the  purposes  of  navigation,  as  distinguished  from  equipment  for 
the  purposes  of  war.  My  second  proposition  is  that  any  equipment  for  the  purposes  of 
navigation  is  sufficient. 

Now,  my  lords,  with  reference  to  another  point,  viz.,  the  extent  of  the  equipment,  a 
point  to  which  great  attention  was  paid  at  the  trial,  and  which  my  lord  chief  baron 
addressed  himself  to.  I  will  divide  that,  if  your  lordships  wiU  allow  me,  into  two  parts. 
1st,  as  to  whether  the  vessel  must  be  completed ;  and  2d,  as  to  whether  the  vessel  must 
be  completed  here,  that  is  to  say,  iu  this  United  Kingdom.  Now,  my  lords,  it  surely 
cannot  be  necessary  to  say  much  upon  the  question  as  to  whether  the  vessel  must  be 
completed.  The  few  observations  which  the  attorney  general  made  I  should  think 
disposed  effectually  of  any  difficulty  arising  on  that  head,  because  the  act  being 
expressly  for  the  purpose  of  prevention,  and  the  procedure  under  the  act  being  by 
seizure,  it  wonld  be  an  idle  thing  to  say  that  you  must  wait  until  the  vessel  is  actually 
completed.  Moreover,  if  you  are  to  wait  till  the  completion,  when  is  it  completed  ? 
when  win  it  be  completed  ?  That  must  always  be  a  question  of  fact,  and  no  reasonable 
construction  of  the  act  would  say  that  it  was  intended  to  be  raised  by  the  act. .  Then, 
my  lords,  see  this  other  diiBoulty :  not  only  would  the  question  of  completion  be  asso- 
ciated with  and  have  to  be  considered  with  reference  to  the  other  parts  of  the  act,  at 
least  vrith  those  heads  of  argument  which  1  have  applied  myself  to,  namely,  as  to  the 
character  of  the  armament  and  the  extent  of  the  equipment,  but  the  difficulty  would 
always  arise  which  my  learned  friend  Mr.  Mellish  seems  to  think  there  is  nothing  in, 
namely,  the  difficulty  that  if  you  are  to  wait  until  the  vessel  is  equipped,  of  course, 
assuming  the  construction  which  I  assign  to  the  act  to  be  the  true  one,  you  necessarily, 
I  will  not  say  evade,  but  you  necessarily  inft-inge  and  deny  the  act  altogether ;  that  is 
to  say,  you  frustrate  its  application  altogether  ;  because  if  it  be  true  that  yon  are  to 
wait  untU  the  vessel  is  completed,  the  vessel  may  go  out  side  by  side  with  another  ves- 
sel loaded  with  arms,  and  be  completed  and  armed  after  it  has  got  out  of  the  limits  of 
the  liingdom.  When  that  is  put  as  an  evasion  it  is  a  fallacy.  The  way  of  putting  it  is 
not  to  put  it  as  an  evasion,  or  to  inquire  whether  it  is  an  evasion ;  but  the  way  to  put 
it  is  this :  Is  it  possible  to  suppose,  as  a  question  of  construction,  that  the  act  can  have 
been  so  framed,  or  that  you  can  put  on  the  words  of  the  act  such  a  meaning  as  will 
enable  a  thing,  so  entirely  in  frustration  of  its  intention,  to  be  effected?  It  is  an  argu- 
ment for  the  policy  of  the  act  not  being  such  as  is  assigned  to  it  by  the  other  side  when 
it  is  said  that  it  may  be  successfully  evaded. 
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Now,  my  lords,  if  it  is  Beoessary  to  wait  uutU  the  vessel  is  completed,  you  may  do 
everything  which  it  is  confessed  when  done  is  an  evasion  of  the  act.  Mr.  Mellish 
admits  you  may  do  this.  He  says  not  only  may  it  he  completed,  hut  you  may  sail  out 
(I  do  not  know  if  those  were  his  words,  hut  that  is  what  he  means)  with  that  ship 
side  by  side  with  another  ship,  and  get  your  armament  put  on  board  where  it  suits  you. 
Well,  but  if  that  is  so,  not  only  is  the  act  a  dead  letter,  but  it  must  have  been  intended 
hy  the  legislature  to  be  a  dead  letter.  And  therefore  it  is  that  I  say  that  the  argument 
is  addressed  to  the  question  of  the  construction  of  the  act ;  it  is  making  the  act 
absolutely  idle. 

I  now  come  to  the  question  which  the  Lord  Chief  Baron  has  put,  namely,  the  ques- 
tion of  locality,  a  question  which  I  apprehend  is  very  easily  disposed  of.  Now,  as 
regards  the  question  of  locality,  I  admit  that  for  the  purpose  of  this  act  you  must 
make  out  that  the  thing  prohibitedr  is  done  within  the  United  Kingdom.  I  answer 
that  in  a  word.  The  thing  prohibited  is  any  act  of  equipment.  Is  it  not  any  act  of 
equipment  ?  Let  them  answer.  The  question  of  whether  it  is  or  it  is  not  any  act  of 
equipment  brings  hack  the  question  to  the  preceding  question. 

Mr.  Baron  Channels.  I  'did  not  understand  that  there  was  any  doubt  upon  this 
point.  If  you  are  right  in  your  former  argument,  that  all  that  was  done  within  this 
country  would  amount  to  an  equipment,  no  question  arises  about  where  it  is  done. 

Mr.  Jones.  That  is  as  regards  the  locality.  I  thought  the  Lord  Chief  Baron  suggested 
to  me  at  first  the  question  of  locality. 

Loud  CniEif  Baron.  My  object  in  jjresenting  that  was  to  prevent  the  intent  from 
being  supposed  to  have  any  peculiar  weight  more  than  any  other  ingredients.  The 
learned  attorney  general  put  it  yesterday  to  me,  not  for  the  purpose  that  was  then 
under  discussion,  that  to  deny  yourself  is  nothing,  but  to  deny  yourself  with  the  inten- 
tion of  delay  is.  It  is  not  the  mere  intent  to  delay;  you  may  intend  to  delay  as  much 
as  you  like,  but  it  must  be  coupled  with  the  act  which  the  act  of  Parliament  pronounbes, 
if  done  with  that  intent,  to  bo  impolitic.  Some  of  the  argument,  I  shall  not 
specify  which  it  was,  seemed  to  think  that  the  intent  was  everything  and  the  act 
nothing. 

Mr.  Jones.  No,  I  do  not  say  that. 

LoED  Chief  Bakon.  The  intent  without  the  act  is  nothing,  as  the  act  without  the 
intent  is  nothing,  and  the  act  and  the  intent  are  both  of  them  nothing,  unless  the 
thing  he  done  in  a  port  in  this  country. 

Mr.  Jones.  Clearly  so,  my  lord. 

Mr.  Attorney  General.  Done  or  intended  to  be  done. 

Mr.  Jones.  That  is  the  basis  on  which  I  have  been  addressing  your  lordships. 

Now,  my  lords,  what  I  have  addressed  to  your  lordships  bears  exclusively  on  the 
point  of  misdirection.  Now,  my  lords,  as  I  understand  the  view  which  at  the  trial  was 
taken  by  my  lord,  it  was  that  the  equipment  must  be  hostile,  that  is  to  say,  it  must  be 
of  a  warlike  character,  and  that  the  ship  must  be  completed  or  intended  to  be  com- 
pleted here.  I  humbly  submit  that  that  view  is  one  which  requires  reconsideration. 
I  am  quite  sure  that  there  were  very  few  people  in  the  world,  who,  at  the  time  when 
the  trial  took  place,  would  pronounce  themselves  to  be  fully  competent  to  give  an 
oi)iniou  upon  that  question.  But  I  need  not  dwell  upon  any  consideration  of  what 
occurred  at  the  trial.  The  question  here  is,  What  is  the  opinion  of  the  Lord  Chief 
Baron  and  the  rest  of  your  lordships  here  now  upon  this  most  difficult,  most  abstruse, 
and  most  important  question  ?  In  fact,  I  would  rather  prefer,  if  it  could  be  so  done, 
that  your  lordships  should  not  consider  the  question  as  a  mere  question  of  misdirection, 
but  consider  the  question  as  applied  to  the  facts  alone,  for  that  is  the  only  fair  and 
reasonable  way  of  doing  it.  It  is  idle  to  say  that  a  learned  judge  is  wrong  in  the 
sense  of  his  being  perversely  wrong,  or  clearly  wrong,  when  a  mass  of  facts  is  thrown, 
as  I  may  say,  before  the  court  with  which  the  court  has  to  deal,  and  which  yoiu-  lord- 
ships see  a  week  of  argumentation  is  necessary  to  illustrate ;  it  is  utterly  impossible. 
If  any  learted  judge  could  deal  with  it,  I  am  quite  sure  it  would  be  the  Lord  Chief 
Baron;  and  I  am  persuaded  that  very  likely  the  learned  attorney  general,  when  he 
addressed  himself  to  this  question,  drew,  or  intended  to  draw,  upon  the  great  experi- 
ence, upon  the  great  knowledge,  and  upon  the  breadth  of  view  which  my  lord  is  known 
to  possess,  and  which  it  is  his  custom  to  apply  to  cases  of  very  great  importance,  of 
which  we  have  many  instances  in  this  court.  My  lords,  the  question  is  not  a  mere 
qliestion  of  misdirection.  The  question  is  a  question  of  the  application  of  the  law  to 
the  facts,  a  great  question,  and  a  very  important  one,  and  a  question  which  must  he 
decided  by  reference  to  very  general  considerations,  and  not  merely  to  the  question  of 
what  occurred  in  this  particular  case.  The  question  ought  to  be  looked  at  as  if  my 
lord  had  reserved  the  facts  for  the  consideration  of  the  court,  it  being  utterly  and 
absolutely  impossible  to  deal  with  questions  of  this  kind  at  nisi  xwius.  The  question 
is  the  same,  I  say,  as  if  my  lord  had  reserved  it  for  the  consideration  of  the  court,  and 
I  am  happy  to  know  that,  whatever  may  be  the  end  of  this  case,  it  has  led  to  a  great 
amendment  of  the  practice  of  the  court,  which  I  believe  is  mainly  due  to  the  Lord 
Chief  Baron,  for  I  believe  to  his  lordship  is  due  the  suggestion  of  so  providing  that 
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futiiTe  cases  may  be  canvassed  before  the  highest  tribunal ;  so  that  not  only  this  case, 
but  any  case  of  like  importance,  may  be  brought  under  the  consideration  of  the 
House  of  Lords.  The  public  are  indebted  to  your  lordships  for  having  made  the  rule 
■which  has  had  that  effect. 

Lord  Chief  Baron.  I  have  no  doubt  that  the  discussion  which  has  taken  place 
upon  this  motion  for  a  new  trial  has  been  far  more  advantageoxis  to  the  thorough 
understanding  of  the  thing,  and  that  we  have  been  able  to  get  to  the  very  last  point  of 
whatever  can  be  argued  far  more  advantageously  by  a  general  discussion,  than  by 
argument  upon  the  narrow  ground  which  alone  could  have  been  presented  in  a  bill  of 
exceptions. 

Mr.  Attorney  General.  No  doubt  your  lordship  is  quite  right. 

Mr.  Jones.  And  for  that  I  think  the  attorney  general  has  already  intimated  that  he 
is  very  thankful  to  your  lordships. 

Lord  Chief  Baron.  He  need  not  thank  me  for  it,  because  I  hold  that  a  grievous 
injustice  would  be  done  to  me  by  any  one  who  supposed  that  my  resistance  to  the  bill 
of  exceptions  was  in  the  least  degree  disadvantageous  to  the  Crown.  I  intended  to 
present  the  alternative,  that  it  would  be  better  to  move  for  a  new  trial,  and  take  all 
the  points,  as  you  would  get  your  appeal  just  as  well. 

Mr.  Jones.  Your  lordship  is  so  well  able  to  vindicate  yourself,  that  I  need  not  say  a 
word  in  support  of  what  your  lordship  has  said ;  but  I  may  point  out  that  your  lordship 
has  originated  the  course  of  proceeding  by  which  either  party,  dissatisfied  with  the 
judgment  of  this  court,  will  be  enabled  to  carry  his  case  to  the  House  of  Lords, 
which  could  not  have  been  done  before  the  rule  made  by  your  lordship  a  few  days 
ago. 

Now,  my  lords,  having  regard  to  the  fctll  extent  to  which  this  discussion  has  gone,  I 
believe  I  have  occupied  your  time  more  than  I  ought  to  have  done.  But  perhaps  I  may 
be  allowed  just  to  offer  a  word  or  two  on  those  American  cases,  and  it  shall  be  only  a 
word  or  two. 

Mr.  Baron  Bramwell.  What  about  Quincy's  case  ? 

Ml-.  Jones.  The  case  of  the  United  States  to.  Quincy  I  regard  as  an  authority  for  the 
position  which  I  understand  to  be  conceded  by  the  other  side,  viz,  that  the  ship  need 
not  be  armed. 

Now,  as  to  the  case  of  the  Independencia,  allow  me  here  to  observe  that  I  really 
think  there  is  no  necessity  whatever  for  making  any  extended  observations  upon  that 
case.  That  case  asserts  this,  that  where  that  is  not  present  which  is  here  present,  there 
is  no  offense,  for  the  ground  of  the  argument  in  the  case  of  the  Independencia  is,  that 
where  there  is  no  intention  to  employ  the  vessel  except  such  as  may  be  hindered  by  a 
contingency,  there  is,  in  fact,  no  direct  or  immediate  intention  to  offend  against  the  act, 
the  act  is  not  violated  by  an  equipment,  or  even  by  an  arming.  This  case  amounts  to 
nothing.  It  is  argued,  indeed,  that  because  the  act  has  not  provided  for  such  a,  case 
as  the  case  before  the  court  in  the  Independencia,  therefore  the  act  ought  to  have  no 
operation  in  those  cases  for  which  it  has  provided.  So  far,  therefore,  as  the  cases  of 
the  Santissima  Trinidad  and  the  United  States  vs.  Quincy  are  concerned,  I  do  not 
think  that  I  need  trouble  your  lordships  with  any  further  observations.  I  submit 
to  your  lordships  that  there  exists  iu  this  case  that  combination  of  the  elements 
of  equipment  and  intention  which  constitutes  the  offense.  I  trust  we  have  demon- 
strated -that  there  is  that  combination,  and  if  there  be  that  combination,  it  is  a  combi- 
nation which  is  prohibited,  and  the  statute  has  been  violated,  so  as  to  entitle  the 
Crown  to  the  ship. 

Lord  Chibp  Bakon.  The  court  will  take  time  to  consider  its  judgment. 


In  the  Court  of  Exchequer  at  Westminster — Hilary  Term,  27th  Victoria. 

Present:  The  Eight  Hon.  the  Lord  Chief  Baron  Pollock,  Mr.  Baron  Bramwell,  Mr. 
Baron  ChanneU,  Mr.  Baron  Pigott. 

The  Attorney  General  v.  Sillem  and  Others,  claiming  the  vessel  Alexandra. 

Judgment  on  moUon  to  make  rule  nisi  for  new  trial  absolute. 

Monday,  January  11,  1864. 
Lord  Chief  Baron.  This  was  an  information  against  the  ship  Alexandra,  charging 
that  the  defendants,  with  others,  had  been  guilty  of  a  violation  of  the  foreign  enlist- 
ment act  in  respect  of  that  vessel.  The  ship  Alexandra  had  been  built  and  partly 
rigged  at  Liverpool,  and  had  been  seized  on  the  6th  of  April  by  an  officer  of  the  cus- 
toms, on  the  ground  of  a  breach  of  the  seventh  section  of  the  statute.  The  defendants 
claimed  the  ship,  and  pleaded  that  the  ship  was  not  forfeited.    THe  information  charged 
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tliem  Tvitli  every  possible  violation  of  the  act  as  to  equipping,  fumisMng,  and  fitting  out, 
but  omitted  to  charge  anything  in  respect  of  arming.  The  cause  was  tried  before  me 
on  Slouday  the  22d  of  June,  and  three  following  days.  The  evidence  for  the  Crown 
clearly  established  the  warlike  character  of  the  vessel — it  was  not  at  all  adapted  for 
commerce,  but  was  capable  of  being  adapted  for  warlike  purposes — and  though  it 
might  have  been  used  as  a  yacht,  according  to%he  evidence  of  Captain  Inglefield,  it 
was  in  all  probability  intended  to  be  used  by  the  so-called  Confederate  States  aa  a  ves- 
sel of  war,  when  adapted  for  that  purpose  by  tliem,  (suitable' equipments  and  fittings-up 
being  furnished.)  And  if  the  making,  in  pursuance  of  an  agreement  or  order  for  that 
purpose,  with  intention  to  sell  and  deliver  to  one  of  the  belligerents  the  hull  of  a  ves- 
sel suitable  for  war,  tut  tmarmed,  and  not  equipped,  furnished,  or  fitted  out  with  anything 
which  enabled  her  to  cruise  or  to  commit  iwstilities,  or  to  do  any  ivarliTce  act  whatever,  be  a 
violation  of  the  foreign  enlistment  act,  my  direction  to  the  jury  was  wrong  in  point  of 
law ;  the  verdict  ought  to  have  been  for  the,Crown,  and  there  ought  to  be  a  new  trial ; 
but  if  the  commerce  of  this  country  in  ships,  whether  ultimately  for  peace  or  war,  is  to 
continue,  and  provided  a  ship  leaves  the  ports  of  this  conntry  in  no  condition  to  cruise 
or  to  commit  hostilities,  though  she  may  be  of  a  warlike  character,  there  has  been  no 
violation  of  the  statute,  then  the  verdict  was  right.  And  in  substance  this  is  the 
question  between  the  Crown  and  the  defendants,  stripped  of  all  technicalities. 

The  condition  in  which  the  vessel  (unfijoished  when  she  was  seized)  was  intended  to 
leave  this  country  was,  perhaps,  not  perfectly  clear,  but  there  was  no  direct  evidence 
that  she  was  to  be  made,  at  Liverpool,  or  in  any  other  British  port,  fit  to  cruise  or  to 
commit  hostilities.  I  told  the  jury,  in  substance,  that  the  sale  of  a  ship  was,  in  my 
judgment,  perfectly  lawful,  even  of  a  ship  so  constructed  as  to  be  convertible  into  a 
ship  of  war ;  that  the  sale  of  arms  and  ammunition  and  every  kind  of  warlike  imple- 
ment was  not  forbidden  by  any  law,  either  international  or  municipal,  and  that  I 
thought  that  a  ship  capable  of  being  used  for  war  might  bo  made  and  sold,  as  well  as 
sold,  (if  made,)  provided  she  did  not  leave  a  port  of  this  country  either  armed  or 
equipped,  or  furnished  or  fitted  out  within  the  meaning  of  the  statute ;  that  is  to  say, 
with  intent  or  in  order  to  cruise  or  commit  hostilities  against  a  state  or  power  with 
whom  her  Majesty  was  not  at  war. 

There  was  no  direct  evidence  that  the  vessel  was  intended  to  be  armed  at  any  British 
port  with  intent  on  the  part  of  any  of  the  defendants,  or  indeed  of  any  one,  to  cruise 
or  commit  hostilities,  indeed  there  was  no  charge  in  the  information  on  the  subject  of 
arming  at  all,  and  there  was  no  direct  evidence  of  any  intention  to  equip,  furnish,  or 
fit  out  the  ship  with  intent  to  cruise  or  commit  hostilities  according  to  what  I  think  is 
the  true  meaning  of  the  charge  in  the  information.  I,  however,  left  the  question  to 
the  jury  in  the  terms  of  the  act  of  Parliament,  and  upon  this  direction,  with  the  evi- 
dence before  them,  the  Jury  found  a  verdict  for  the  defendants. 

In  Michaelmas  term  the  attorney  general  applied  for  a  new  trial,  and  obtained  a  rule 
to  show  cause,  on  the  ground  stated  in  the  rule,  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  had.  Cause  was  shown  during  the  term,  and  the  argument  lasted 
six  days.    We  have  now  to  deliver  the  judgment  of  the  different  members  of  the  court. 

It  is  material,  I  think,  first  to  call  attention  to  the  various  charges  contained  in 
the  information,  which  consists  of  ninety-eight  counts.  The  ninety-seventh  and  ninety- 
eighth  counts  relate  to  an  intent  to  employ  the  ship  as  a  transport  or  'Store-ship,  as 
well  as  to  commit  hostilities.  These  counts  were  given  up  at  the  trial  by  the  then 
attorney  general.  The  remaining  ninety-six  counts  consist  of  the  first  eight  counts 
repeated  twelve  times,  merely  varying  the  offense  charged.  The  first  eight  counts 
charge  that  the  defendants  did  equip,  the  next  that  they  &d  furnish,  the  next  that  they 
did/i  otti,  and  so  on.  Then  all  the  varieties  of  attempting,  procuring,  aiding,  &c.,  axe 
introduced,  making  the  total  eight  times  twelve  or  ninety-six  counts.  The  attorney 
general  at  the  trial  said,  "  The  first  eight  counts  are  those  only  to  which  any  attention 
•need  be  paid,"  not  meaning  to  abandon  the  rest,  but  intimating  that  the  first  eight 
represented  all  the  rest.    I  propose  to  state  in  substance  what  those  eight  counts  are. 

The  first  count  charges  that  the  defendants,  without  the  leave,  &c.,  did  equip  tlje 
vessel  with  intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  the  ser- 
vice of  the  Confederate  States  with  intent  to  cruise  and  commit  hostilities  against  a 
certain  foreign  state  with  which  her  Majesty  was  not  then  at  war,  to  wit,  the  republic 
of  the  United  States.  The  second  count  resembles  the  first,  but  charges  that  hostilities 
were  to  be  committed  against  the  citizens  of  the  foreign  state.  The  third  count  charges 
that  the  defendants  did  equip,  with  intent  to  cruise  and  commit  hostilities  against  a 
foreign  state  with  which  her  Majesty  was  not  then  at  war.  The  fourth  count  is  similar 
to  the  third,  varying  the  description  of  the  parties  against  whom  hostilities  were  to  be 
committed.  The  fifth,  sixth,  seventh,  and  eight  counts  are  similar  to  the  first  and 
seconjl,  varying  only  the  description  in  the  first  and  second  counts  of  the  belligerent 
parties  who  were  affected  by  the  conduct  of  the  defendants.  The  charge,  therefore, 
resolves  itself  into  a  charge  of  equipping,  &c.,  with  a  certain  intent,  the  intent  being 
stated  in  two  different  ways,  or  a  charge  of  attempting,  endeavoring,  &c.,  to  equip,  or 
procuring  to  be  equipped,  with  the  same  two  intents  in  different  counts.    If  what  was 
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intended  to  be  done  would  not,  when  done,  amount  to  an  equipping,  &o.,  witliiu  tlie 
act,  then  there  would  he  no  attempting  or  endeavoring,  &c.,  contrary  to  the  act. 

The  question  then  arises  what  is  the  true  construction  of  the  foreign  enlistment  act, 
particularly  of  the  seventh  section  of  that  statute,  upon  which  the  Information  in  this 
case  is  framed ;  and  what  is  the  meaning  of  the  words  "  equip,  furnish,  or  fit  out "  in 
that  section ;  and  also  what  is  meant'liy  the  expression,  "with  intent  to  cruise  or  com- 
mit hostilities." 

It  is  a  highly  penal  statute,  creating  a  new  crime  or  misdemeanor,  making  those  who 
commit  it  liahle  to  fine  and  imprisonment,  if  found  guilty,  and  the  ship,  the  suhject.of 
of  the  crime,  liable  to  forfeiture.  The  attempt  or  endeavor  to  commit  the  offense,  or 
the  procuring  it  to  he  committed,  or  the  aiding,  assisting,  or  heing  concerned  in  the 
commission  of  it,  is  each  made  criminal,  and  liahle  to  the  same  punishment  and  for- 
feiture. 

In  order  to  have  a  comprehensive  view  of  the  whole  subject,  it  may  be  useful  to 
become  acquainted  with  the  history  of  the  statute  and  of  the  act  of  the  American  Con- 
gress, which  is  said  to  have  given  rise  to  it.  It  may  be  useful  also  to  learn  what  have 
been  the  opinions  (differing,  it  may  be  observed,  widely  from  each  other)  of  learned 
jurists  and  of  eminent  statesmen,  not  always  agreeing,  on  the  subjects  of  international 
law,  belligerent  rights,  and  neutral  duties.  But  none  of  these  can  furnish  even  the 
semblance  of  authority  for  construing  an  English  act  of  Parliament,  which  creates  for 
the  first  time  an  indictable  offense,  rendering  the  party  found  guilty  of  it  liable  to  iine 
and  imprisonment,  and  his  property  liable  to  forfeiture ;  and  it  should  be  borne  in  mind 
that  the  property  is  not  forfeited  unless  the  crime  has  been  committed.  I,  perhaps, 
may  here  remark  that  neither  on  the  trial  nor  during  the  argument  has  any  one  sug- 
gested by  name  who  has  committed  the  crime,  what  he  did  in  committing  the  crime, 
or  what  are  the  acts  and  who  are  the  persons  by  whose  conduct  a  ship  of  the  value  of 
the  Alexandra  has  become  forfeited  and  seized  by  the  Crown.  If  the  statute  in  terms 
reasonably  plain  and  clear  makes  what  the  defendants  have  done  a  punishable  offense 
within  the  statute,  we  want  not  the  assistance  which  may  be  derived  from  what  emi- 
nent statesmen  have  said,  or  learned  jurists  have  written  on  international  law  or  bel- 
ligerent rights ;  we  want  not  the  decisions  of  American  courts  to  see  whether  the  case 
before  us  is  within  the  statute ;  but  no  opinions  of  jurists,  no  decisions  of  foreign  courts 
will  enable  us,  or  ought  to  induce  us,  to  declare  if  the  act  be  not  within  the  words  pf 
the  statute  that  the  scope  and  object,  the  spirit  and  intention  of  the  statute  include 
the  case  before  us,  though  it  be  not  plainly  and  clearly  expressed  by  the  legislature. 
We  have  had  in  this  country  no  court  of  criminal  equity  since  the  Star  Chamber  was" 
abolished,  as  Lord  Campbell  called  it,  in  a  case  which  was  tried  before  him,  viz.,  "  The 
Emperor  of  Austria  vs.  Day,"jwhioh  is  to  be  found  in  the  30th  Law  Journal,  (Chancery, 
706.) 

Mr.  Justice  Blackstone  well  lays  down  the  rule  in  the  first  volume  of  his  Commen- 
taries, page  92 — "  The  freedom  of  our  constitution  will  not  permit  that  in  criminal 
cases  a  power  should  be  lodged  in  any  judge  to  construe  the  law  otherwise  than 
according  to  the  letter."  Our  institutions  were  never  more  safe  in  my  opinion  than  at 
the  present  moment,  but  we  cannot  afford  at  any  time  to  lose  any  of  the  grounds  of 
our  security,  and  no  calamity  would  be  greater  than  to  introduce  a  lax  or  elastic  inter- 
pretation of  a  criminal  statute  to  serve  a  special  but  a  temporary  purpose.  And  here  I 
may  notite,  in  order  to  dispose  of  it,  the  argument  of  the  attorney  general,  about  con- 
struing a  statute,  even  a  penal  statute,  so  as  to  suppress  the  mischief  and  advance  the 
remedy.  He  cited  Plowden  and  the  resolutions  in  Heydoh's  case,  3d  Reports,  page  18. 
But  all  the  penaJ  statutes  alluded  to  there,  and  in  all  the  places  where  that  doctrine  is 
to  be  met  with,  aie  statutes  which  create  some  disability  or  forfeiture,  none  Of  them 
are  statutes  creating  a  crime,  and  I  think  it  is  altogether  a  mistake  to  apply  the  reso- 
lutions in  Heydon's  case  to  a  criminal  statute  which  creates  a  new  offense. 

The  distinction  between  a  strict  construction  and  a  more  free  one  has,  no  doubt,  in 
modem  times  almost  disappeared,  and  the  question  now  is :  What  is  the  true  construc- 
tion of  a  statute  ?  If  I  were  asked  whether  there  ba  any  difference  left  between  a 
criminal  statute  and  any  other  statute  not  creating  a  crime,  I  should  say  that  in  a  crim- 
inal statute  yon  must  be  quite  sure  that  the  offense  charged  is  within  the  letter  of  the 
law.  No  doubt  there  are  some  other  oases  to  which  the  statute  is  to  be  appUed,  unless 
you  are  quite  sure  of  the  contrary,  namely,  that  the  case  is  not  within  the  law. 

As  to  this  particular  statute  having  for  its  object  prevmUon,  and  not  punislivient, 
which  was  pressed  upon  our  attention  more  th^iR  once,  that  is  not  a  matter  peculiar 
to  this  statute.  I  apprehend  that  this  statute  has  that  object  in  common  with  all 
other  criminal  statutes  that  were  ever  passed,  which  are  all  intended  not  to  pi"i£h 
guilt,  but  to  prevent  crime.  And  as  to  the  recital  that  the  existing  law  was  not  suHi- 
cient,  to  which  our  attention  was  particularly  called,  I  presume  that  that  recital  really 
belongs  also  to  every  statute  of  every  sort,  whether  mentioned  in  it  or  not;  for  i±  the 
law  be  sufScient,  the  statute  is  a  piece  of  superfluous  legislation. 

So  also  I  think  that  we  have  nothing  to  do  with  the  political  consequences  or  our 
decision,  or  the  dissatisfaction  which  it  may  create  in  any  quarter  anywhere;  and  i 
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cannot  help  expressing  my  regret,  not  unmixed  with  some  surprise,  that  the  learned 
attorney  general  has  more  than  ouoe  adyerted  to  tlie  consequences  that  may  arise  from 
our  holding  that  what  the  defendants  have  done  is  not  contrary  to  our  municipal  law. 
That  it  is  not  contrary  to  the  law  of  nations  he  has  distinctly  stated,  and  indeed  made 
it  the  subject  of  an  argument,  (in  another  place,  q^  I  thinh  fliey  call  it,)  "that  other  coun- 
tries have  no  right  to  complain  of  it  as  a  violation  of  the  law  of  nations."  On  the  first 
day  of  his  argument  he  pointed  out  how  the  supply  of  ships  would  work  practically 
between  a  powerful  country  and  a  weak  one,  and  he  imagined  (I  am  quoting  his  very 
words)  "this  country  at  war  with  France,  and  the  dock-yards  in  Sweden  supplying, 
fitting  out,  and  equipping  vessels  of  war  for  France ;"  and  he  suggested  that  we  might 
say,  as  he  says  we  always  have  done  in  the  course  of  our  history,  "We  will  not  endure 
it ;  and  if  this  goes  on  we  will  rather  go  to  war  with  you  than  let  war  be  carried  on 
practically  against  us  from  your  shores,  under  pretense  of  neutrality.  That  we  should 
do  that  with  a  weak  power  like  Sweden,"  the  attorney  general  asks,  "can  any  human 
being  entertain  a  doubt  ?"  He  then  goes  on  to  suggest  that  a  great  power,  like  the 
United  States,  would  adopt  the  same  views,  would  look  broadly  at  the  practical  mis- 
chief, would  care  nothing  for  Vattel,  Grotius,  or  Puffendorf,  and  would  say,  "It  is  in 
substance  as  noxious  as  war,  and  we  will  not  endure  it." 

I  must  say  I  doubt  whether  such  views  and  such  doctrines  ought  to  bo  presented  to 
us  at  all.  I  am  sure  that  they  will  not  influence  our  jiidgment,  and  I  am  inclined  to 
suspect  the  soundness  of  any  proposition  of  law  which  requires  such  a  style  of  argu- 
ment to  support  it.  Indeed,  I  may  add  that  international  law  would  be  of  very  little 
use  if  it  were  not  to  govern  the  conduct  of  strong  nations  as  well  as  of  iomlc  ones.  I 
would  rather  state  the  passage  in  the  attorney  general's  own  words,  because  I  should 
be  very  sorry  to  misunderstand  or  to  misquote  anything  that  fell  from  him.  He  says : 
"  Can  any  one  doubt  that  that  is  the  way  in  which  such  a  state  of  things  would  work 
practically  as  between  a  powerful  country  and  a  weak  one  ?"  Then  he  imagines  the 
case  of  Sweden,  and  then  he  says:  "That  we  should  do  that  with  a  weak  power,  like 
Sweden,  can  any  human  being  entertain  a  doubt?"  I  venture  to  entertain  a  doubt 
and  to  express  a  hope  that  this  country  would  not  sully  its  high  character  by  adopting 
toward  a  weak  state  a  line  of  conduct  which  it  would  not  think  prudent  or  politic 
toward  a  stronger  one.  I  certainly  had  thought  that  the  object  of  international  law 
was,  among  other  things,  to  state  and  define  what  acts,  what  conduct  of  any  state 
would  justify  war  being  made  upon  it  by  another  state.  But  the  attorney  general 
seems  to  think  that  if  one  nation  be  strong  and  another  weak,  the  strong  one  will 
make  war  on  the  weak,  though  it  has  no  violation  of  international  law  to  allege 
against  it  and  to  complain  of,  but  merely  some  inconvenience  arising  from  the  neutral 
state  continuing  its  commercial  relations  with  another  power,  with  whom  it  has  been 
accustomed  for  a  long  time  to  maintain  them. 

Again,  on  the  second  day  the  attorney  general  said:  "  The  peace  and  weKare  of  the 
kingdom,  perhaps  of  the  world,  is  declared  by  the  legislature  to  depend "  upon  this 
matter.  When  his  attention  was  called  to  this  from  the  bench,  he  said  that  perhaps 
he  was  going  too  far  in  saying  "  the  peace  of  the  world,"  and  no  doubt  he  was,  for 
there  is  not  any  declaration  by  the  legislature  about  "  the  peace  of  the  world"  at  all,  and 
the  expression  "  peace  and  welfare  of  this  kingdom,"  which  no  doubt  is  in  the  pream- 
ble, I  believe  relates,  as  far  as  "  peace  "  is  concerned,  only  to  that  tranquillity  which  is 
in  the  care  of  the  magistracy,  and  has  nothing  whatever  to  do  with  the  relations  of 
peace  or  war  with  respect  to  other  countries. 

At  the  end  of  his  address  (no  doubt  conspicuous  for  its  ability)  he  stated  the  grounds 
on  which  our  decision  ought  to  rest,  in  a  manner  perfectly  unexceptionable ;  and  I  wish 
that  the  whole  of  his  argument  had  corresponded  with  the  dignified  and  eloquent 
manner  in  which  it  was  concluded. 

So  also  I  think  we  have  nothing  to  do  with  the  question  as  to  which  construction  of 
the  clause  is  most  for  the  interest  of  this  country  as  a  great  maritime  power.  It  is 
degrading  the  discussion  to  make  it  in  any  degree  turn  upon  a  question  of  advantage 
or  benefit  to  be  gained  or  lost ;  -  and  on  such  a  subject  we  might  turn  out  to  be  quite 
mistaken.  In  the  present  enlightened  state  of  the  civilized  world,  it  may  turn  out 
that  that  doctrine  and  those  principles  are  to  be  preferred  which  would  make  us  pros- 
perous in  peace  rather  than  those  which  would  make  us  successful  in  war. 

In  construing  the  statute  it  is  our  duty  to  ascertain  the  true  legal  meaning  of  the 
words  used  by  the  legislature,  and  to  collect  the  intention  from  the  language  of  the 
statute  itself,  either  the  preamble  or  the  enactments,  and  not  to  make  out  the  intention 
from  some  other  sources  of  information,  and  then  construe  the  words  of  the  statute  so 
as  to  meet  the  assumed  intention ;  and  this  appears  to  me  to  be  the  mistake  of  the 
counsel  on  the  part  of  the  Crown.  They  say,  here  is  a  powerful  State  complaining  that 
what  yon  are  doing  is  as  bad  as  war ;  and  saying  we  will  not  endure  it ;  and  then  they 
say,  the  welfare  and  peace  of  this  country  require  that  the  act  should  be  so  construed 
as  to  silence  that  complaint.  But  we  cannot  and  ought  not,  even  if  the  matter  before 
us  seemed  to  be  within  the  mischief  which  it  is  supposed  the  statute  was  meant  to 
remedy,  to  deal  with  it  as  a  crime  unless  it  be  plainly  and  without  doubt  included  in 
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tlio  language  used  by  the  le^slature.  In  my  judgment  it  is  not  within  the  letter  of  the 
statute,  nor  within  the  spirit,  nor  was  it  at  all  contemplated  by  those  who  framed 
the  law. 

The  danger  of  traveling  out  of  the  statute  itself  and  looking  elsewhere  for  the  object 
of  the  legislature  in  passing  it,  may  1*B  illustrated  by  the  wide  difference  of  opinion 
between  the  late  attorney  general  and  the  present  attorney  general  upon  this  very 
point.  The  late  attorney  general  in  opening  the  case  to  the  jury  said — "It  appears 
particularly  to  have  been  contemplated  by  the  framers  of  the  foreign  enlistment  act  to 
enforce  the  observance  of  neutrality  in  the  event  of  war,"  which  I  certainly  understand 
to  inean,  to  compel  a  compliance  with  the  duties  of  neutrality,  as  expounded  by  inter- 
national law.  But  the  present  attorney  general,  in  the  beginning  of  his  argument  in 
support  of  the  rule,  took  quite  an  opposite  view,  but  I  own  I  think  a  much  more  correct 
one,  and  said  that  the  whole  argument  of  his  speech  (in  that  other  place  which  has 
been  alluded  to)  was  to  establish  "the  directly  contradictory  proposition,"  and  his 
language  is  this :  "  I  say  that  there  were  no  such  obligations,  and  that  it  is  a  total 
misinterpretation  of  the  municipal  law  to  say  that  there  was  any  state  in  the  world 
which,  according  to  the  settled  and  established  principles  of  international  law,  could 
have  required  this  country  to  prohibit  those  things  which  were  prohibited  under  that 
statute,"  meaning  the  foreign  enlistment  act.  And  even  with  respect  to  the  Alabama, 
he  intimates  that  though  there  had  been  a  breach  of  the  municipal  law,  there  had  been 
(and  I  think  he  is  quite  correct  in  this)  no  violation  of  internatioual  law,  or  anything 
of  which  a  belligerent  at  peace  with  this  country  had  a  right  to  complain. 

In  endeavoring  to  discover  the  true  construction  of  the  seventh  clause  of  the  statute, 
the  first  matter  to  be  attended  to  is  no  doubt  the  actual  language  of  the  clause  itself 
as  introduced  by  the  preamble ;  2dly,  the  words  or  expressions  which  obviously  are  by 
design  omitted ;  and,  3dly,  the  connection  of  the  seventh  clause  with  other  clauses  in 
the  same  statute,  and  the  conclusions  which  on  comparison  with  other  clauses  may 
reasonably  and  obviously  be  drawn.  I  do  not  mean  to  exclude  other  considerations, 
but  these  appear  to  me  to  lie  the  most  obvious  and  the  safest. 

The  learned  attorney  geiieral,  with  apparent  effect,  asked.  Why  do  you  try  to  explain 
a  statute  by  words  which  are  not  to  be  found  in  it?  it  is  dangerous  to  adopt  such  a 
course.  On  the  first  impression  the  objection  seems  not  at  all  uni'easonable ;  but  the 
answijr,  on  a  very  little  consideration,  is  quite  obvious.  In  order  to  know  what  a  stat- 
ute does  mean,  it  is  one  important  step  to  know  what  it  does  not  mean ;  and  if  it  be  quite 
clear  that  there  is  something  which  it  does  not  mean,  then  that  which  is  suggested  or 
supposed  to  be  what  it  does  mean,  must  be  consistent  and  in  harmony  with  what  it  is 
clear  that  it  does  not  mean.  What  it  forMds  must  be  consistent  with  what  it  permits. 
The  seventh  section  contains  the  words  "  equip,  furnish,  fit  out,  and  arm,"  but  does  not 
contain  the  word  "build,"  and  I  think  no  one  can  doubt  that  that  word  was  purposely 
omitted  from  the  act  of  Congress  and  from  our  own  statute. 

I  am  not  surprised  that  the  attorfley  general  was  desirous  of  preventing  this  mode  of 
investigation,  because  it  leads  in  ipy  judgment  irresistibly  to  this  conclusion,  that 
whatever  might  be  done  in  the  way  of  mere  building  before  the  statute,  may  now  be 
done  notwithstanding  the  statute.  In  common  honesty  and  candor  it  cannot  be  sug- 
gested that  the  legislature  meant  to  suppress  the  mere  buUding  of  ships  for  a  belligerent, 
(as  it  were  by  a  sidewind,)  and  to  suppress  their  trade  without  exciting  their  alarm.  I 
think,  therefore,  I  may  pronounce  with  confidence  that  it  is  lawful  now  to  build  ships, 
and  even  to  build  ships  for  war.  The  ship-builders  of  this  country  for  above  a  century 
have  built  ships  for  almost  every  nation  on  the  earth,  some  for  %arlike  purposes,  and 
some  for  commercial.  Ship-building  is  one  of  the  most  considerable  of  our  industrial 
and  commercial  pursuits.  Buildiug  ships  is  not  prohibited,  even  building  ships  for  war 
is  not  prohibited,  provided  they  be  not  "  equipped,  furnished,  fitted  out,  or  mined,"  in  our 
ports,  with  either  of  the  intents  stated  in  the  seventh  section,  and  the  words  "equip, 
furnish,  fit  out,  or  arm"  with  the  intent  stated  in  the  seventh  section  ought  to  be  construed 
(if  they  can  be  so  construed)  so  as  to  leave  the  commercial  interest  of  ship-builders 
untouched.  If  the  comparison  of  the  seventh  section  with  other  sections  in  the  act 
makes  a  certain  proposition  clear  and  undoubted,  the  act  must  be  construed  accordingly 
and  ought  to  be  so  construed  as  to  make  it  a  consistent  and  harmonious  whole.  If  after 
all  it  turns  out  that  that  cannot  be  done,  the  construction  that  produces  the  greatest 
harmony  and  the  least  inconsistency  is  that  which  ought  to  prevail.  I  cannot  under- 
stand how  in  the  same  breath  it  can  be  admitted  that  the  question  is  far  from  being 
free  from  difficulty,  and  yet  a  construction  is  called  for  to  create  a  crime  and  embarrass 
an  important  branch  of  British  industry. 

A  comparison  of  the  seventh  section  with  the  second  leads  me  to  a  conclusion  quite 
different  from  that  at  which  the  learned  attorney  general  arrived.  With  respect  to 
the  second  section,  it  did  not  escape  him  that  the  offense  created  by  the  second  section 
is  in  a  natural-bom  British  subject  an  offense  everywhere,  in  the  realm  or  out  of  it. 
To  use  his  own  expression,  "the  net  is  thrown  as  wide  as  the  entire  world,"  and  enlist- 
ment anywhere  is  the  matter  forbidden.  Not  so  the  seventh  section ;  the  acts  forbidden 
by  the  seventh  section  are  forbidden  to  her  Majesty's  subjects  in  her  Majesty's  dominions 
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only,  elsewhere  they  are  no  ofifense  at  all ;  and  the  attorney  general  failed  to  draw  the 
cpnclusiou  which  to  my  mind  is  irrei^istible,  namely,  that  neither  the  act  nor  the 
intention  is  so  much  the  object  of  the  legislation  as  the  jjZocS;  it  is  the  place  (a  British 
port  here  or  abroad)  which  is  made  sacred.  Let  the  ship-builder,  though  a  British 
subject,  take  his  capital  and  materials  elsewhere,  and  he  may  build  what  ship  he 
pleases,  and  arm  it  and  equip  it  as  he  likes,  for  the  use  of  any  belligerent  not  at  war 
with  this  country ;  and  with  whatever  intention  he  is  actuated,  if  he  commits  no  act 
of  hostility,  he  neither  violates  international  law  nor  commits  any  breach  of  the  foreign 
enlistment  act.  The  great  object  of  the  statute,  therefore,  was  not  to  prevent  the 
buUding  of  ships  by  British  ship-builders  for  one  of  two  belligerents,  with  neither  of 
whom  we  were  at  war,  but  to  preserve  the  ports  of  this  country  from  being  made  ports 
of  hostile  equipment  against  a  friendly  belligerent;  it  was  not  in  any  way  to  fetter  the 
commerce  of  this  country  or  the  trade  of  sliip-building  beyond  what  was  necessary  for 
that  purpose. 

If  it  were  important  to  prevent  ships  from  being  equipped,  furnished,  fitted  out,  or 
armed  with  the  intents  mentioned  in  the  seventh  section,  by  British  subjects,  it  might 
have  been  made  the  subject  of  universal  prohibition,  as  far  as  British  subjects  were 
concerned,  as  easily  as  enlistment,  but  the  prohibition  does  not  go  beyond  the  ports  of 
the  British  dominions. 

Again,  a  comparison  between  the  seventh  section  and  the  eighth  throws  also  some 
light  on  the  meaning  of  the  words  used  in  the  seventh  section,  and  on  the  object  with 
which  it  was  framed.  The  eighth  section  of  the  British  statute  makes  it  a  misdemeanor 
to  add  to  the  number  of  guns  or  to  change  them  for  others,  or  by  the  addition  of  any 
equipment  for  war  to  increase  the  warlike  force  of  any  ship  or  vessel  of  war,  or  cruiser, 
or  other  armed  vessel,  which  at  the  time  of  her  arrival  in  any  port  of  the  United  King- 
dom was  in  the  service  of  any  foreign  prince  or  government,  or  of  any  person  or  persons 
exercising  or  assuming  to  exercise  any  powers  of  government.  In  short  it  forbids  any 
one  in  this  cotmtry  to  increase  the  warlike  force  of  any  vessel  of  war  or  armed  vessel 
not  belonging  to  the  sovereign  of  this  country.  In  this  it  differs  from  the  correspond- 
ing clause  in  the  act  of  Congress  (which  is  the  fifth)  which  forbids  the  increase  of  warlike 
armament  to  a  shipof  war  only  when  it  is  for  a  state  at  war  with  a  state  or  people 
with  whom  the  United  States  are  at  peace.  But  in  this  country  the  increase  of  the 
warlike  armament  of  any  foreign  ship  of  war  is  not  permitted  at  all.  Whether  it 
belongs  to  a  state  at  peace  or  at  war  with  those  with  whom  we  are  not  at  war,  is  no 
question  ;  our  ports  are  not  to  be  disturbed  by  a  warlike  armament  at  all.  But  then 
everything  or  anything  else  may  be  done  for  the  purpose  of  mere  navigation ;  any  sea 
damage  to  the  ship  or  tackle  may  be  repaired.  If  a  vessel  be  capable  of  repair,  she 
may  be  equipped,  furnished,  and  fitted  out ;  if  a  steamer,  she  may  be  supplied  with 
coals,  in  order  that  she  may  reach  a  port  of  her  own  country  in  safety.  One  conclusion 
clearly  to  be  drawn  from  this  is,  that  whereas  iq  the  United  States  foreign  vessels, 
vessels  of  war,  of  one  belligerent  were  not  allowed  "to  increase  their  warlike  force  if  the 
United  States  were  at  peace  with  the  other  belligerent,  in  the  British  dominions  a  for- 
eign vessel  of  war  is  not  allowed  to  increase  its  warlike  force  at  all  under  any  circum- 
stances.- The  one  may  be  ascribed  to  some  doctrine  of  neutrality ;  the  other  to  a  wish  to 
preserve  the  peace  of  the  British  ports,  and  not  to  allow  them  to  be  made  places  of 
warlike  equipment  for  foreign  vessels  at  all. 

But  there  is  another  result  more  worthy  of  observation.  It  is,  I  presume,  conceded 
that  a  federal  vessel  of  war,  damaged  by  storm,  may  put  into  an  English  port,  and  may 
refit  and  repair  so  far  as  is  necessary  to  make  it  again  navigable  in  order  to  reach  its 
own  country.  The  eighth  section  of  the  statute  by  implication  permits  all  that  it  does 
not  forbid.  A  federal  vessel  of  war  coming  into  our  ports  would  be  allowed  no  doubt 
to  repair  sea  damage  and  to  supply  lost  stores,  in  order  to  reach  some  other  port ;  but 
the  ship-builder  in  our  port  would  be  equipping,  furnishing,  and  fitting  out  that  vessel 
knowing  that  the  commander  might  cruise  and  commit  hostilities  against  the  so-called 
Confederate  States.  But  does  the  ship-buUder  commit  a  misdemeanor?  Certainly  not. 
Or  is  the  vessel  forfeited  ?  Certainly  not.  If  the  argument  for  the  prosecution  be  well 
fouHded,  and  the  construction  of  the  statute  by  the  counsel  for  the  Crown  be  correct, 
the  ship-builder  who  repaired  any  damage  to  a  vessel  of  war  belonging  to  either  of  the 
belligerents  would  be  liable  to  a  prosecution  as  much  as  any  of  the  present  defendants. 

I  now  come  to  the  seventh  section  itself,  and  to  the  terms  in  which  the  statute 
enacts  that  persons  doing  certain  acts  with  a  certain  intent  shall  be  deemed  guUty  of 
a  misdemeanor.  It  is  necessary  carefiiQy  to  separate  the  act  itself  from  any  attempt 
or  endeavor  to  commit  it,  and  to  simplify  the  inquiry  as  to  how  the  statute  should  be 
construed.  I  will  take,  as  the  information  does,  one  of  the  prohibited  matters,  "equip," 
for  instance,  and  examine  that  alone,  without  reference  to  the  others,  and  without 
reference  to  attempting,  procuring,  aiding,  assisting,  &c.  The  clause  would  then  run 
thus  :  "  If  any  person  within  any  part  of  her  Majesty's  dominions,  in  the  United  King- 
dom or  beyond  the  seas,  without  the  leave  and  license  of  her  Majesty,  shall  equip  any 
ship  or  vessel  with  intent,  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the 
service  of  any  foreign  state  or  government  as  a  transport  or  store-ship,  or  with  intent 
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to  cruise  or  commit  hostilities  against  any  state  or  government  with  -whom  her  Majesty 
shall  not  then  be  at  war,  every  such  person  so  offending  shall  he  deemed  guilty  of  a 
misdemeanor."  Two  questions  obviously  arise  upon  the  construction  of  these  expres- 
sions :  Ist,  Whose  intention  is  it  which  is  meant  by  the  act ;  and,  2dly,  What  is  the 
meaning  of  the  word  "  ecpiip  f"  It  is  difficult  to  make  out  what  was  the  intention  of 
those  who  framed  this  clause,  as  to  the  manner  in  which  it  should  be  broken  up  into 
parts,  and  then  be  put  together  so  as  to  present  all  the  alternatives  contemplated. 
Probably,  I  think  one  may  say  certainly,  it  could  not  mean  that  "  with  intent  and  in 
order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  any  foreign  prince, 
state,"  &c.,  "  as  a  transport  or  store-ship,"  should  stand  alone  without  some  subsequent 
matter  being  added,  for  that  would  make  it  a  misdemeanor  to  furnish  a  transport  or 
store-ship  to  any  foreign  prince,  &c.,  without  any  regard  to  Ms  being  at  peace  or  war 
with  any  state  or  government  with  whom  the  sovereign  of  this  country  should  not  then 
be  at  war. 

It  is  probable  that  the  words  "  against  any  foreign  princcj  state,"  &o.,  should  foUow 
the  word  "store-ship ;"  and  then  the  effect  of  the  clause  would  be  to  make  it  a  misde- 
meanor to  equip  a  ship  or  vessel  as  a  store-ship  with  intent  and  in  order  that  such  ship 
should  be  employed  in  the  service  of  any  foreign  prince,  &c.,  as  a  transport  or  store-ship 
against  any  prince,  state,  &c.,  with  whom  our  sovereign  should  not  then  be  at  war,  or 
with  intent  to  cruise  and  commit  hostilities  against  any  such  prince,  state,  or  potentate ; 
and  some  twenty-four  of  the  ninety-eight  counts  are  founded  upon  this  view  of  the 
section.  Or  the  alternative  may  be,  "  as  a  transport  or  store-ship,  or  with  intent  to 
cruise  or  commit  hostilities,"  &e. ;  and  then  the  effect  of  the  clause  would  be  to  make 
it  a  misdemeanor  to  equip  a  ship  with  intent  or  in  order  that  she  might  be  employed 
by  one  belligerent  as  a  transport  or  with  intent  to  cruise  or  commit  hostilities  against 
the  other. 

It  is  certainly  to  be  regretted  that  the  wisdom  and  sagacity  which  the  attorney  gen- 
eral discovers  in  adjusting  the  verbal  differences  between  our  statute  and  the  prior 
act  of  Congress  were  not  exercised  in  baffling  the  enemy  of  the  bill,  who,  by  leveling 
it  at  transports  and  store-ships,  as  well  as  ships  of  actual  war,  has  thrown  the  whole 
clause  into  great  confusion,  which  I  presume  it  is  suggested  that  he  meant  to  do  by 
speaking  of  him  as  "  not  originally  a  friend  to  the  bill,"  and  as  having  made  the  altera- 
tion "in  committee."  But  neither  this  court  nor  any  other  court  can  construe  any  statute, 
and  least  of  all  a  criminal  statute,  by  what  counsel  are  pleased  to  suggest  were  altera- 
tions made  in  committee  by  a  member  of  Parliament,  who  was  "  no  friend  to  the  bill," 
even  though  the  journals  of  the  House  should  give  no  sanction  to  the  proposition. 
This  is  not  one  of  the  modes  of  discovering  the  meaning  of  an  act  of  Parliament  recom- 
mended by  Plowden,  or  sanctioned  by  Lord  Coke  or  Blackstone.  Where  two  intents 
axe  mentioned,  and  they  are  put  in  the  alternative,  thus,  an  intent  to  do  such  a  thing, 
or  an  intent  to  do  another,  the  obvious  and  the  grammatical  mode  of  reading  the  clause 
would  be  to  make  the  two  intentions  the  alternatives ;  but  most  of  the  coimts  in  the 
information  (about  seventy-two)  combine  the  two  intents  together,  and  in  effect  turn 
"or"  into  "and,"  and  charge  the  defendants  with  "equipping,"  &c.,  the  ship,  with 
intent  that  the  ship  should  be  employed  in  the  service  of  one  belligerent  with  intent  to 
cruise  and  commit  hostilities  against  the  other  belligerent,  with  which  her  Majesty  was 
not  then  at  war.  If  this  mode  of  reading  the  seventh  section  be  not  correct,  seventy- 
two  of  the  counts  are  improperly  framed,  and  the  statute  does  not  warrant  thefr  making 
any  such  charge.  But,  assuming  it  to  be  correct,  then  the  question  arises  whose  intent 
does  the  information  mean  ?  Who  is  it  that  the  information  charges  with  an  intent  to 
cruise  and  commit  hostilities  ?  According  to  all  the  rules  of  pleading,  it  must  be  the 
intent  of  the  person  committing  the  act;  and  this  view  would  make  all  the  counts  in 
substance  to  mean  much  the  same  thing;  that  is  to  say,  with  reference  to  the  intent. 
There  was  no  direct  evidence  that  the  persons  "  equipping,  fitting  out,"  &c.,  or  "  aiding, 
assisting,"  &c.,  "in  equipping,"  &c.,  had  any  intention  to  cruise  or  commit  hostilities 
at  all ;  and,  if  so,  the  whole  charge  would  fail  altogether.  The  attorney  general  would 
read,  "with  intent  to  commit  hostilities,"  as  if  the  expression  were,  mth,  intent  that  hos- 
tilities should  ie  committed  iy  somebody  ;  but  that  mode  of  reading  the  expression  is  contrary 
to  the  rules  of  pleading  and  to  all  authority  on  the  subject;  and  especially  it  seems 
to  me  to  be  contrary  to  what  was  decided  in  The  United  States  to.  Quincy,  of  which  a 
full  report  is  given  in  the  appendix  to  the  trial.  I  wish  to  call  particular  attention  to 
this  case,  and  to  the  two  answers  of  Mr.  Jefferson,  referred  to  by  the  solicitor  general 
in  the  course  of  his  argument.  I  think  that  those  answers  lead  to  a  construction  quite 
different  from  that  suggested  by  the  counsel  for  the  Crown.  Mr.  Jefferson's  answers 
clearly  show  what  was  the  opinion  of  the  American  government ;  and  the  decision  of 
the  Supreme  Court,  in  The  United  States  vs.  Quincy,  is  the  best  authority  as  to  the  state 
of  the  law.  The  first  answer  refers  to  arms  and  ammunition— not  to  ships  at  all.  Mr. 
Jefferson  says,  "Our  citizens  have  been  always  free  to  make,  vend,  and  export  a,rms. 
It  is  the  constant  occupation  and  livelihood  of  some  of  them.  To  suppress  those  callings, 
(the  only  means,  perhaps,  of  their  subsistence,)  because  a  war  exists  in  foreign  and 
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distant  ooimtries,  in  Tvhicli  we  have  no  concern,  would  scarcely  be  expected.  It  would 
he  liard  in  principle  and  impossible  in  practice." 

Why,  I  would  ask,  should  not  this  view  of  the  subject  of  industrial  pursuits  apply 
to  ships  and  ship-builders  in  England  ?  In  America  it  apparently  does  apply.  The 
second  answer  relates  to  ships,  but  Mr.  Jefferson  does  not  say  anything  in  dlsapproba- 
tiou  of  a  mere  supply  of  ships,  even  ships  of  war.  What  he  says  is  this :  "  But  the 
practice  of  commissioning,  equipping,  and  manning  vessels  in  our  ports  to  cruise  on  any 
of  tlie  belligerent  parties  is  entirely  disapproved,  and  the  government  will  take  effective 
measures  to  prevent  it,"  and  accordingly  the  third  section  of  the  act  of  Congress  is 
directed  against  fitting  out  and  arming,  and  also  against  commissioning.  The  seventh 
section  of  our  act  is  directed  against  equipping,  furnishing,  fitting  out,  or  arming,  and 
also  against  ooramissioning.  But  there  is  not  a  single  syllable  against  ship-building, 
or  selling,  or  making  for  sale,  ships,  even  of  a  warlike  character.  So  with  respect  to 
the  law  and  the  construction  of  the  American  act  of  Congress.  The  judgment  delivered 
by  Mr.  Justice  Thompson  in  the  United  States,  in  the  case  of  The  United  States  vs. 
Quincy,  gives  to  the  citizfens  of  the  United  States  a  right  to  send  armed  vessels  out 
of  their  ports.  It  aims  at  preventing  the  citizens  themselves  from  committing  hostili- 
ties against  foreign  powers  at  peace  with  the  United  States,  but  leaves  them  at  perfect 
liberty  to  sell  the  vessel  to  one  of  the  belligerents,  and  provided  hostilities  are  not  com- 
mitted by  the  citizens  of  the  United  States  there  is  no  breach  of  the  law.  The  accom- 
panying remark  of  the  learned  judge  which  immediately  follows,  proves  that  the  attorney 
general  is  endeavoring  to  enforce  against  British  ship-buUders  a  principle  which  the 
Supreme  Court  of  the  United  States  altogether  repudiates  as  applicable  to  citizens  of 
the  United  States.  If  our  statute  was  passed  to  give  to  the  United  States  and  other 
countries  the  same  advantage  that  their  act  of  Congress  gave  to  us,  there  may  be  a 
reciprocity  in  words,  but  there  is  no  reciprocity  in  reality  and  in  construction  if  the 
argument  for  the  prosecution  is  to  prevail.  Mr.  Justice  Thompson  says,  "All  the  lati- 
tude necessary  for  commercial  purposes  is  given  to  our  citizens,  and  they  are  restrained 
only  from  such  acts  as  are  calculated  to  involve  the  country  ia  war,"  which  I  understand 
to  mean,  that  the  citizens  of  the  United  States  have  a  right  to  build  what  ships  they 
please,  and  dispose  of  them  as  they  please,  provided  they  do  not  themselves  take  part 
in  the  war,  and  the  ships  are  not  employed  by  them  to  commit  hostilities.  And  what 
pretense  is  there  for  giving  to  our  foreign  enlistment  act,  with  respect  to  ship-building, 
a  construction  totally  different  from  that  which  the  act  of  Congress  bears,  according 
to  the  judgment  of  the  American  judges  themselves  in  their  Supreme  Court  f 

There  is,  indeed,  a  difference  of  expression  between  the  act  of  Congress  and  our 
statute,  they  have  merely  the  words  "with  intent,"  we  have  "  with  intent  or  in  order." 

The  attorney  general  says  that  he  supposes  that  the  words  "in  order"  were  added 
to  avoid  some  evasion  or  quibble.  I  believe  that  they  were  added  to  leave  no  doubt 
as  to  the  meaning ;  the  expression  "in  order  "  is  explained  in  Todd's  Johnson  to  signify 
"means  to  an  end,"  and  Jeremy  Taylor,  TiUotson,  and  Swift  are  quoted  as  authorities — 
the  passage  from  Swift  is,  "One  man  pursues  power  in  order  to  wealth  " — that  is,  power 
is  the  "means,"  wealth  is  "the  end."  And  the  seventh  section  forbids  equipping  a 
ship  or  vessel  as  a  "  means "  to  "the  end "  of  cruising,  or  committing  hostilities.  In  all 
common  sense  and  understanding,  if  the  nature  of  the  equipment  has  no  reference 
whatever  to  the  commission  of  hostilities,  it  cannot  be  the  "means  to  that  end,"  and 
there  is  no  breach  of  the  statute  by  that  sort  of  equipment.  Webster's  American  Dic- 
tionary gives  precisely  the  same  explanation  of  the  words  "in  order."  And  this  leads 
me  to  remark  that  even  the  word  "  intent "  alone,  and  without  "  in  order,"  which  is  put 
in,  as  I  think,  to  explain  it  and  give  it  the  true  meaning  which  an  English  lawyer 
would  assign,  ought  not  to  lead  to  a  different  conclusion.  The  attorney  general  seems 
to  think  that  if  there  be  an  intent,  and  if  anything  of  whatever  kind  be  done  in  pur- 
suance of  it,  that  is  sufficient.  With  great  respect  for  the  opinion  of  so  eminent  a  law- 
yer, in  my  judgement  that  is  not  sufficient.  If  a  statute  simply  made  it  a  felony  to 
attempt  to  kill  any  human  being  or  to  conspire  to  do  so,  an  attempt  by  means  of 
witchcraft  or  a  conspiracy  to  kiU  by  means  of  charms  and  incantations  would  not  be 
an  offense  within  such  a  statute.  The  poverty  of  language  compels  one  to  say  "an 
attempt  to  kill  by  means  of  witchcraft,"  but  such  an  attempt  is  really  no  attempt  at 
all  to  kill.  It  is  true  the  sin  or  wickedness  may  be  as  great  as  an  attempt  or  conspir- 
acy by  competent  m~feans ;  but  human  laws  are  made  not  to  punish  sin,  but  to  prevent 
crime  and  mischief. 

I  am,  therefore,  of  opinion,  that  the  seventh  section  should  be  construed  as  if  the 
words  were  "  if  any  person,"  in  the  places  mentioned,  "shall,*  without  the  leave,  &o., 
equip,  as  a  means,  any  ship  or  vessel  to  the  end  that  such  ship  shall  cruise  or  commit 
hostilities ;"  and  so  read,  if  after  all  the  equipping  or  furnishing  or  fitting  out  the  ship 
is  incapable  of  cruising  or  committing  hostilities,  there  has  been  no  such  equipping, 
&c.,  as  the  statute  was  intended  to  prevent. 

And  this  brings  me  to  the  meaning  of  the  words  "  equip,  furnish,  fit  out,  and  arm," 
for  they  must  all  be  considered  together;  and  the  question  is  not  so  much  what  did  the 
legislature  mean,  as  what  is  the  meaning  of  what  they  have  said — of  the  words  they 
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have  used.  A  clause,  admitted  to  be  awkwardly  framed,  by  no  means  free  from  diffi- 
culty and  of  considerable  doubt,  was  scarcely  worth  the  very  minute  criticism  and 
comparison  which  it  has  received ;  but  on  the  part  of  the  prosecution  it  is  contended 
that  the  seventh  clause  was  meant  to  put  ships  constructed  for  war  or  adapted  to  war 
upon  a  footing  different  from  any  other  munitions  of  war ;  to  leave  cannon  of  every 
description,  arms  of  all  sorts,  gunpowder,  and  shot  and  shell,  to  be  freely  supplied  to 
either  belligerent,  but  that  no  ship  or  vessel  of  a  wailike  character  in  any  respect  was 
to  be  furnished  to  a  belligerent  with  whom  this  country  was  not  at  war.  If  this  had 
been  the  object  of  our  legislature,  it  might  have  been  accomplished  by  the  simplest 
possible  piece  of  legislation ;  it  might  have  been  expressed  in  language  so  clear  that; 
no  human  being  could  entertain  a  dpubt  about  it,  instead  of  the  awkward,  difficult, 
and  doubtful  clause,  which  it  is  admitted  on  the  part  of  the  attorney  and  solicitor  gen- 
erals we  have  to  deal  vrith.  It  cannot  be  suggested  that  the  object  was  to  conceal 
from  the  ship-builders  the  ultimate  effect  of  the  clause,  and  to  prevent  a  clamor  on 
the  part  of  the  builders  of  ships,  that  they  were  interfered  with  in  a  way  which  the 
casters  of  cannon  and  the  makers  of  gunpowder  were  not.  There  is  not  a  syllable  in  the 
act  of  Parliament,  nor  in  anything  connected  with  it,  nor  in  any  cotemporary  procla- 
mation, speech,  or  publication  of  any  kind  professing  to  put  ships  on  a  footing  different 
from  any  other  implement  of  war ;  and  it  was  admitted  most  distinctly  by  the  attor- 
ney general,  and  I  think  correctly  enough,  that  there  was  no  foundation  for  any  such 
distinction  In  international  law.  But  what  is  the  ground  of  this  distinction  between 
cannon,  ammunition,  and  other  articles  of  that  description,  and  ships?  I  think  it  was 
insisted  upon  entirely  without  any  sufficient  foundation.  The  attorney  general  says, 
as  I  understand  him,  that  as  far  as  international  law  is  concerned,  there  is  no  distinc- 
tion between  them,  and  that  the  distinction  arises  from  our  municipal  law.  He  entire- 
ly agrees  with  me  upon  the  subject,  except  as  far  as  the  municipal  law  makes  a  differ- 
ence. His  expression  is,  "I  entirely  subscribe  to  what  fell  from  the  lord  chief  baron 
at  the  trial,  that  it  could  make  no  difference  whether  there  was  a  sale  of  a  thing  ready 
made  without  a  previous  contract,  or  a  delivery  under  a  contract."  No  doubt,  he  says, 
that  would  be  so  if  no  legislation  made  a  difference,  and  he  considers  that  the  foreign 
enlistment  act  made  that  difference,  and  his  reason  is  a  singular  one.  He  says  that  her 
Majesty  has  the  power  whenever  she  pleases  to  prohibit  every  other  species  of  contra- 
band trade,  but  that  she  has  no  power  to  deal  with  a  ship,  so  that  ships  are  left  out,  to  be 
dealt  with  under  the  foreign  enlistment  act.  The  present  statute  forbidding  the 
exportation  of  arms,  ammunition,  and  so  on,  is  the  16th  and  17th  of  Victoria,  passed  in 
1853,  founded  on  a  statute,  the  3d  and  4th  of  William  the  fourth,  chapter  52,  passed  in 
1833.  I  cannot  find  in  the  index  to  the  Statutes  any  earlier  one.  So  that  the  construc- 
tion of  the  foreign  enlistment  act,  passed  in  1819,  is  apparently  made  to  turn  upon  an 
act  passed  in  1833.  , 

The  result  of  the  argument  on  the  part  of  the  Crown  seems  to  be  this.  A  ship-builder 
may  build  a  ship  altogether  of  a  warlike  character,  and  may  arm  it  completely  with 
the  latest  and  most  mischievous  invention  for  the  destruction  of  human  beings,  and  may 
then  sell  it  to  one  of  two  belligerents,  with  a  perfect  fitness  for  immediate  cruising,  and 
ready  to  commit  hostilities  the  instant  it  is  beyond  ,the  boundary  of  neutral  territory, 
provided  there  was  no  previous  contract  or  agreement  for  it.  But  if  there  be  any  con- 
tract or  agreement  for  it,  it  cannot  be  made  to  order  with  the  slightest  warlike  char- 
acter about  it,  though  this  be  part  of  the  accustomed  and  usual  trade  of  this  country, 
and  though  the  ship  leaves  our  shores  a  mere  hull,  utterly  incapable  of  cruising  or  com- 
mitting hostilities,  and  as  far  as  war  is  concerned  as  innocent  and  harmless  as  the  mere 
timber  would  be  of  which  it  is  built'.  The  means  of  evasion  which  this  furnishes  is 
obvious.  A  signal,  a  word,  a  gesture,  may  convey  an  order  wholly  incapable  of  being 
proved.  It  is  unnecessary  to  dwell  upon  this ;  it  is  at  once  perfectly  obvious ;  and  the 
real  difference  between  a  crime  and  an  act  of  commerce  may,  in  point  of  evidence, 
entirely  disappear.  To  use  an  expression  borrowed  from  one  familiar  in  Westminster 
Hall  about  a  coach  and  six,  a  whole  fleet  of  ships  might  sail  through  such  an  act  of 
Parliament  as  this,  if  this  be  the  meaning  of  it :  and  we  are  to  believe  that  our  legisla- 
tors exhausted  all  their  wisdom  in  settling  the  language  of  the  seventh  clause,  and  had 
none  remaiuing  to  perceive  the  enormous  loophole  which  they  had  left. 

Again,  a  British  subject  may  buy  a  vessel  of  war  rejected  by  our  navy,  fit  it  up  and 
arm  it,  and  sail  with  it  to  a  port  of  either  belligerent  to  sell  it ;  but  if  either  belligerent 
should,  by  an  agent,  purchase  it  at  a  public  sale  by  auction,  he  cannot  put  a  mast  into 
it,  or  hoist  a  sail  to  reach  hi's  own  country ;  but  an  armed  vessel  of  either  belligerent 
may  come  into  our  ports  and  obtain  whatever  mere  naval  but  not  warlike  stores  she 
may  require,  so  as  to  enable  that  ship  to  reach  some  other  port.  Observe,  coming  into 
a  port  completely  armed,  he  may  refit  and  repair ;  but  being  altogether  unarmed,  he 
cannot  put  up  a  mast  or  a  sail  merely  to  take  that  vessel  across  the  ocean.  I  cannot 
believe  that  the  sound  construction  odf  an  act  of  Parliament  passed  within  fifty  years  of 
the  present  time  can  by  possibility  lead  to  such  an  amount  of  inconsistency  and  absurd- 
itj',  and  I  may  add  injustice,  as  is  involved  in  the  construction  which  we  are  asked  with 
so  much  earnestness  to  put  upon  this  statute.    It  seems  to  me  to  amount  almost  to  that 
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degree  of  what  is  said  to  be  repugnance  to  common  sense  -wHcli  ought,  according  to 
the  golden  rule,  to  defeat  the  effect,  even  if  the  words  conveyed  the  meaning,  which 
they  certainly  do  not. 

In  my  judgment  the  act  was  not  framed  in  order  to  make  any  difference  between  ships 
of  war,  and  guns,  ammunition,  and  other  implements  of  war,  but  to  prevent  our  shores 
from  being  made  the  points  of  departure  of  hostile  expeditions  commissioned  and  eqmppeA 
to  commit  hostilities  against  a  belligerent  not  at  war  with  us.  The  seventh  section; 
therefore,  forbids  the  issuing  or  delivering  a  commission  as  well  as  equipping  in  order 
to  commit  hostilities ;  for  without  a  commission  any  act  of  hostility  would  be  a  clear 
and  undoubted  act  of  piracy,  and  there  was  no  occasion  for  a  new  law  against  piracy. 
To  suppose  that  the  legislature  left  to  British  ship-builders  the  power  and  right  to  luiU 
ships  for  war,  as  before  the  sta,tute,  but  that  they  meant  by  the  words  "  equip,  furnish, 
and  fit  up,"  to  forbid  them  ftom  sailing  away,  however  harmless  and  innocent  of  war 
their  condition  might  be,  is,  I  think,  an  unworthy  imputation  on  the  good  faith  of  those 
who  made  the  law.  There  can  be  no  doubt  they  did  not  mean  to  permit  a  ship  or  ves- 
sel to  go  away  armed,  for  they  have  said  so  distinctly ;  but  "arming  "  admits  of  many 
decrees,  and  a  doubt  might  arise,  if  the  word  "arm"  alone  had  been  used,  what  degree 
of  arming  would  constitute  the  offense.  But  the  degree  is  settled  and  determined  by 
taking  the  whole  sentence;  the  ship  is  not  to  be  equipped,  &c.,  in  order  to  cruise  or 
commit  hostilities ;  if  the  equipment  amounts  to  that  the  law  is  broken ;  if  it  does 
not,  no  offense  has  been  committed. 

With  respect  to  the  rule,  I  am  of  opinion  that  none  of  the  grounds  upon  which  it  was 
moved  ought  to  prevail,  and  that  the  rule  ought  to  be  discharged. 

Mr.  Baron  Beamwbll.  The  law  that  governs  this  case  is  a  written  law,  an  act  of  Par- 
liament, which  we  must  apply  according  to  the  true  meaning  of  the  words  used  in  it. 
We  must  not  extend  it  to  anything  not  within  the  natural  meaning  of  those  words,  but 
within  the  mischief  or  supposed  mischief  intended  to  be  prevented,  nor  must  we  refuse 
to  apply  it  to  what  is  within  that  natural  meaning,  because  not  or  supposed  not  to  be 
within  the  mischief. 

In  this,  as  in  other  cases  of  doubtful  meaning,  it  is  legitimate  to  resolve  that  doubt 
by  ascertaining  the  general  scope  and  object  of  the  enactment.  And,  accordingly, 
international  law  has  been  referred  to,  certain  propositions  have  been  laid  down  in  that 
necessarily  vague  science,  and  it  has  been  argued  that  the  act  was  passed  merely  to 
enable  the  Crown  to  enforce  the  observance  of  that  law  by  its  subjects,  and  so  it  has 
been  sought  to  find  its  meaning.  But  it  is  clear  to  me  that  the  statute  prohibits  some 
things  which  are  not,  and  I  strongly  incline  to  think  permits  some  things  that  are, 
prohibited  by  international  law.  In  the  result,  I  concur  with  the  learned  attorney 
.general,  that  the  question  which  we  have  to  answer  cannot  be  solved  by  treating  the 
statute  as  a  mere  enforcement  of  international  law. 

Again,  it  may  be  a  legitimate  mode  of  determining  the  meaning  of  a  doubtful  docu- 
ment to  place  those  who  have  to  expound  it  in  the  situation  of  those  who  made  it ;  and 
so,  perhaps,  history  may  be  referred  to,  to  show  what  facts  existed,  bringing  about  a 
.statute,  and  what  matters  influenced  men's  minds  when  it  was  made.  But  we  know 
that  in  our  legislation  an  argument  may  be  used  in  support  of  the  XJrinciple  of  a  bill 
which  is  consistent  with  particular  provisions  of  great  variety;  and  we  know  that  in 
all  legislation  where  it  is  intended  to  prohibit  a  thing,  it  may  be  necessary  to  prohibit 
others,  und.er  color  of  doing  which  the  thing  intended  to  be  prohibited  may  be  doue. 
This,  therefore,  affords  no  certain  clue  to  the  meaning  of  this  enactment.  Nor  would 
ascertaining  the  objects  of  the  authors  of  the  American  act,  from  the  provisions  of 
which  in  our  act  there  is  a  purposed  difference.   ' 

It  becomes  necessary  then  minutely  to  sorutiuize  the  words  of  our  statute,  and  inter- 
pret them  with  such  assistance  (if  any)  as  can  be  got  extra  its  four  corners.  Now  it  is 
no  doubt  a  jjcnal  statute,  but  I  think  it  ought  to  be  construed  as  laid  down  by  the  late 
Mr.  Sedgwick  in  his  book  on  statutory  and  constitutional  law.  He  says  at  page  326, 
■"  But  the  rule  that  statutes  of  this  class  are  to  be  considered  strictly,  is  far  from  being 
a  rigid  or  unbending  one;  or  rather,  it  has  in  modern  times  been  so  modified  and 
explained  away,  as  to  mean  little  more  than  that  penal  provisions,' like  all  others,  are 
to  be  fairly  construed  according  to  tlie  legislative  intent  as  expressed  in  the  enactment ; 
the  courts  refusing  on  the  one  band  to  extend  the  punishment  to  cases  which  are  not 
clearly  embraced  in  them,  and  on  the  other,  equally  refusing  by  any  mere  verbal 
nicety,  forced  construction,  or  equitable  interpretation,  to  exonerate  parties  plainly 
withiu  their  scope ;"  a  passage  in  which  good  sense,  force  and  propriety  of  language 
are  equally  conspicuous ;  and  which  is  amply  borne  out  by  the  authorities,  English  and 
American,  which  he  cites.  And  I  must  here  record  the  well-founded  remark  of  the 
attorney  general  to  the  effect,  that  whereas  formerly  statutes  being  extended  equitably, 
as  it  was  called,  beyond  their  natural  meaning,  penal  statutes  were  exempt  from  such 
extension ;  now  that  such  liberties  are  not  taken  with  statutes,  there  is  no  reason  for 
construing  penal  statutes  on  such  different  principles  as  were  formerly  applied.  Nor, 
I  confess,  can  I  think  that  the  interests  of  the  ship-building  or  any  other  trade  are 
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so  concerned  in  this  matter  as  to  afford  an  argument  in  favor  of  the  defendant's 
construction. 

I  now  come  to  the  very  words  of  this  muoh-dehated  section  7.  I  leave  out  aU  which 
are  needless  to  the  matter  in  hand.  I  am  satisfied  that  the  words  "  equip,  furnish,"  and 
"fit  out,"  are  not  limited  to  transpoits  and  store-ships.  The  rule  which  interprets 
"reddendo  sintjnla  singulis,"  canuot  apply  here;  because  all  the  words  "equip,  furnish," 
and  "  fit  out,"  are  sensible  in  reference  to  vessels  intended  to  cruise  or  commit  hostili- 
ties. The  section  reads  thus:  "If  any  persou  within  any  part  of  the  United  Kingdom 
shall  equip,  furnish,  fit  out,  or  arm  any  ship  or  vessel  with  intent  or  in  order  that  such 
ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince  as  a  transport  or 
store-ship,  or  with  intent  to  cruise  or  commit  hostilities,"  &c.  Now  we  have  to  ascer- 
tain the  meaning.  On  the  part  of  the  Crown  it  is  said,  that  if  there  is  an  intent  that 
the  ship  shall  be  employed  in  the  service  of  any  foreign  prince,  with  intent  to  cruise  or 
commit  hostilities,  any  equipment  with  that  intent  is  siifScient,  however  unfit  to 
accomplish  such  intent;  that  the  rigging,  victualing,  manning,  and  other  parts  of 
equipment  are  lawful  or  not  according  to  the  intent  with  which  the  ship  will  be  used 
by  those  for  whom  they  are  done.  This  is  said  to  be  according  to  the  very  words  of 
the  statute.  Supposing  it  to  be  so,  it  seems  to  me  that  the  difficulty  is  only  shifted ; 
that  the  question  remains  and  becomes  this :  What  is  the  meaning  of  the  words  "  with 
intent  or  in  order  that  such  ship  shall  be  employed  in  the  service  of  any  foreign  prince 
with  intent  to  cruise  or  commit  hostilities?"  Does  the  expression  mean  with  intent  or 
in  order  that  by  means  of  such  equipment  she  may  cruise  or  commit  hostilities ;  that 
she  shall  be  in  a  condition  for  proximate  hostilities,  so  that  the  port  which  she  leaves 
will  be  a  "station  of  hostilities?"  or  does  it  mean,  as  contended  by  the  Crown,  that 
an  intent  is  within  the  statute,  where  the  equipment  is  in  ordor  that  she  may  be 
employed  in  the  service  of  a  foreign  prince,  though  further  acts  on  his  part  are  neces- 
sary to  enable  her  to  cruise  or  commit  hostilities  ? 

I  think  that  this  is  a  correct  statement  of  the  question,  and  it  seems  to  me  that  it 
must  be  answered  adversely  to  the  Crown's  contention.  I  think  that  the  fair  and  natu- 
ral meaning  of  the  words  is,  that  the  equipment  must  be  fit  for  crviising  or  the  commis- 
sion of  hostilities.  The  word  "intent"  before  to  "cruise  or  commit  hostilities"  seems 
put  there  on  purpose  to  show  this.  But  I  dislike  relying  on  a  single  word.  Let  it  then 
be  rejected,  and  the  statnte  read  thus :  "If  any  person  shall  equip  any  ship  with  intent 
or  in  order  that  such  ship  shall  be  employed'  in  the  service  of  any  foreign  pnnee  to 
cruise  or  commit  hostilities."  Now  what  would  be  the  meaning  if  the  words  were  "if 
any  person  shall  equip  any  ship  with  intent  or  in  order  that  such  ship  shall  cruise  or 
commit  hostilities  in  the  service  of  any  foreign  .prince?"  Surely  that  would  require  an 
equipment  suited  for  such  cruising.  Do  those  words  diifer  from  the  following :  "If  any 
person  shall  equip  any  ship  with  intent  or  in  order  that  such  ship  or  vessel  shall  be 
employed  to  cruise  or  commit  hostilities  in  the  service  of  any  foreign  prince?"  And  do 
these  latter  words  differ  from  those  in  the  statute?  i  think  not.  Take  Mr.  Mellish's 
illustration.  If  the  words  were,  "  equip  with  intent  or  in  order  that  the  ship  shall  be 
employed  in  the  service  of  a  merchant  in  the  whale  fishery,"  could  it  be  said  that  any 
equipment  or  intent  would  be  within  the  act,  unless  the  equipment  was  or  was  meant 
to  be  fit  for  whaling  ? 

I  think  that  this  is  the  plain,  fair,  and  natural  meaning  of  the  words  by  themselves, 
but  there  are  collateral  considerations  to  the  same  effect.  Building  is  not  prohibited ; 
selling  is  not  prohibited.  1  do  not  agree  with  Mr.  Mellish  that  if  the  statute  does  not 
prohibit  building,  it  must  necessarily  permit  equipping.  It  is  possible  that  the 
legislature  meant,  You  may  build,  which  is  harmless  unless  you  equip,  and  that  you 
may  not  do.  But  it  seems  to  me  that  the  omission  of  "build"  and  "  sell"  shows  that 
something  beyond  a  harmless  ship  and  equipment  was  meant  to  be  prohibited.  It  may 
be  said  that  selling  an  equipped,  armed,  and  manned  ship  is  not  prohibited,  in  words 
at  least,  and  therefore  that  no  argument  can  he  derived  from  the  omission  of  "  build  " 
and  "  sell."  My  answer  is  that  there  are  no  ready-made  ships  equipped  and  armed  for 
sale,  they  are  done  to  order ;  there  was  no  need  therefore  to  proliibit  what  never  has 
happened  or  could  happen.  Snch  a  prohibition,  therefore,  would  be  useless,  whereas 
a  prohibition  of  building  and  selling  would  not. 

Again,  Mr.  Karslake's  argument  comes  in :  A  man  has  a  ship  for  sale ;  he  may  sell  it 
to  a  belligerent  if  he  does  nothing  to  it ;  he  may  equip  it  if  the  buyer  means  to  use  it 
as  a  packet  ship,  but  the  same  equipment  is  unlawful  if  the  hmjer's  intent  is  different. 
So  that  the  misdemeanor  is  conmiitted  or  not,  according  to  the  intent,  not  of  the 
equipper,  but  of  his  customer.  Because,  suppose  the  equipper  says,  aud  truly,  "I 
equipped  it,  that  the  buyer  might  do  as  he  pleased  with  it.  I  cared  not  what  that 
was  ;"  what  intent  is  there  then  in  the  eqnipper's  mind  that  she  shall  be  enjployed  to 
cruise  ?  Moreover,  the  words  are,  "  in  order  that,"  &c.  Can  there  be  an  equipment . 
in  order  that  a  vessel  may  be  employed  to  cruise  unless  the  equipment  is  calculated  to 
enable  her  to  do  so  ?  Again,  surely  the  equipment  of  a  vessel  "  with  intent  or  in  order 
that  such  ship  or  vessel  shall  be  employed  in  the  service  of  auy  foreign  prince  as  a 
store-ship  or  transport,"  means  an  equipment  as  such,  or  an  intent  that  such  equipment 
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should  enable  it  so  to  be  employed.  Eeadthe  enactment  without  the  word  "employed," 
and  can  there  be  a  doubt  of  the  meaning  ?  Does  the  use  of  that  word  make  any  differ- 
ence ?  I  think  it  cannot  properly  be  said  that  a  man  does  an  act  with  intent,  unless 
he  intends  the  act  to  bring  about  the  thing  intended,  or  unless  the  act  is  particularly 
fitted  to  do  80.  Thus,  if  a  man  builds  a  ship  in  which  he  means  to  go  on  a  whaling 
voyage,  he  builds  with  the  intent  that  the  ship  shall  go  on  a  whaling  voyage  though 
unfit  for  whaling;  but  if  he  builds  her  for  another,  he  does  not  build  her  with  intent 
that  she  shall  go  whaling  unless  he  particularlj'  adapts  her  to  that  service.  In  this 
case,  if  "  building  "  with  intent  that  the  vessel  should  be  employed  to  cruise  had  been 
forbidden,  I  think  the  forfeiture  would  have  been  incurred,  for  by  her  build  she  is  par- 
ticularly adapted  for  that  purpose ;  but  the  word  "  equip  "  is  used,  and  there  is  no 
forfeiture  unless  there  is  an  equipment  particularly  fitting  her  for  cruising,  the  equip- 
per  himself  not  intending  to  cruise  in  her. 

I  now  come  to  section  8.  This  section  is  relied  on  by  counsel  of  great  abUity  on  each 
side  as  being  in  his  favor.  It  seems  to  me  to  be  strong  for  the  defendants.  It,  by 
implication,  permits  any  equipment  to  a  vessel  already  armed,  provided  it  is  not  an 
equipment  for  war.  If  the  Alabama,  with  her  armament,  could  run  into  an  English 
port,  whatever  was  done  to  her  in  this  country  before,  in  the  way  of  equipment,  could 
be  done  now  lawfully,  and  she  might  sally  forth  armed  aud  equipped,  though  it  is  said 
the  equipment  alone  was  unlawful.  It  is  said  that  such  ship  must  have  been  equipped 
betbre,  but  she  may  have  lost  her  masts,  sails,  or  screw,  and,  according  to  the  argu- 
ment of  the  Crown,  they  may  be  replaced  if  she  is  armed  already,  but  not  if  she  is 
unarmed.  Or  she  may  come  here  armed,  and  have  her  equipment  bettered  to  any 
extent ;  she  may  have  new  masts,  rigging,  sails,  boilers,  or  engines,  but  any  one  of 
these,  if  she  is  unarmed,  is  unlawful. 

Further,  in  section  2,  British  subjects  are  prohibited  from  serving  in  vessels  used, 
fitted  out,  or  equipped,  or  intended  to  he  used  for  any  warlike  purpose.  Surely  the 
vessel  in  which  service  is  prohibited  by  this  section  must  be  capable  of  fighting. 
Again,  the  title  and  preamble  both  show  that  the  statute  was  directed  against  fitting 
out  and  arming  for  warlike  purposes  and  operations.  Section  2  is  in  the  same 
Sense. 

It  is  said  that  this  construction  requires  the  vessel  to  he  ai-med  to  be  within  the  act, 
and  that  so  the  words  "  furnish,  fit  out,  and  equip,"  are  superfluous.  I  agree  that  they 
are  not  to  he  so  treated,  if  it  can  be  avoided,  though  I  strongly  incline  to  think  that 
the  person  who  used  them  attached  no  very  definite  idea  to  them.  In  the  title  it  is 
"  fit  out  or  equip,"  without  "  arm."  In  the  preamble  it  is  "  fit  out  and  equip  and  arm." 
In  section  2  it  is  "  used,  fitted  out,  or  equipped,  or  intended  to  be  used  for  any  warlike 
purpose."  In  section  7  the  words  are  "  equip,  furnish,  fit  out  or  arm."  Surely  no  pre- 
cise idea  was  in  the  mind  of  the  author  of  these  varying  though  similar  expressions. 
The  probable  intent  was  to  use  sufficiently  comprehensive  words,  and  to  avoid  such  a 
question  as  whether  a  ship  was'  "  armed "  strictly  speaking,  and  to  make  it  enough  if 
she  was  equipped  for  warlike  purposes.  Such  a  case  may  well  be,  that  the  ship,  though 
not  armed,  is  equipped  for  warlike  purposes.  By  "  armed,"  I  suppose  it  would  be  , 
meant  ordinarily  that  she  had  cannon,  but  if  she  had  a  fighting  crew,  muskets,  pistols, 
powder,  shot,  cutlasses,  and  boarding  appliances,  she  might  well  be  said  to  be  equipped 
lor  warlike  purposes,  though  not  armed. 

On  these  grounds,  independently  of  authority,  and  on  the  very  words  of  the  act,  I 
think  that  the  construction  contended  for  by  the  Crown  is  wrong,  and  that  that  of  the 
defendants,  prominently  put  by  Mr.  Mellish,  is  right,  viz.,  that  the  section  prohibits 
that  equipment  only  which  is  itself  such,  that  by  means  of  it  the  vessel  can  commit 
hostilities,  and  that  no  equipment  which  gives  no  means  of  attack  and  defense  is 
within  section  7. 

It  may  be  said  this  is  a  lawyei-'s  mode  of  dealing  with  the  question,  merely  looking 
at  the  words.  It  is  so,  and  I  think  it  right.  A  judge,  discussing  the  meaning  of  a 
statute  in  a  court  of  law,  should  deal  with  it  as  a  lawyer  and  look  at  its  words.  If  he 
disregards  them  and  decides  according  to  its  makers'  supposed  intent,  he  may  be  sub- 
stituting his  for  theirs,  and  so  legislatmg.  As  has  been  excellently  said :  "  Better  far 
be  accused  of  a  narrow  prejudice  for  the  letter  of  the  law,  than  set  up  or  sanction  vague 
claims  to  discard  it  in  favor  of  some  higher  interpretation,  more  consonant  with  the 
supposed  intentions  of  tiie  framers  or  the  spirit  which  ought  to  have  animated  them." 
Important  as  are  the  objects  of  this  statute,  it  must  be  construed  on  the  same  principles 
as  one  regulating  the  merest  point  of  practice  or  other  trifling  matter. 

But  I  am  willing,  as  far  as  possible,  to  look  beyond  the  mere  words  of  the  enactment, 
to  look  at  its  general  scope  and  intent,  aud  to  take  what  is  called  a  broader  view.  In 
my  opinion  the  statute  was  intended  to  prevent  any  of  the  subjects  or  territories  of  this 
country  from  being  belligerent ;  to  prevent  them  from  bsing  immediately  or  proximately 
concerned  in  hostilities  between  foreign  belligerents.  With  this  object  it  forbids  British 
subjects  to  enlist  in  foreign  service  for  hostile  purposes  everywhere,  whether  the  enlist- 
ment is  in  or  out  of  the  Queen's  dominions.  It  forbids  every  one,  whether  a  subject  or 
not,  to  enlist  persons  within  the  Queen's  dominions.    It  forbids  the  fitting  out  of  vessels  of 
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war  in  the  Queen's  dominions  by  all  persons,  whether  the  Queen's  subjects  or  not.  It  thu« 
forbids  the  British  subject  being  a  combatant,  and  the  British  territory  a  station  of 
hostilities.  It  is  personal  and  local  to  the  extent  of  the  Queen's  sovereignty.  It  does 
not  forbid  the  British  subject,  if  abroad,  from  fitting  out  and  arming  a  ship ;  nor  if  here, 
from  building  and  peacefully  equipping  it.  Those  provisions  of  the  statute  which  for- 
bid enlistments  of  British  subjects  auywhere  go  beyond  the  municipal  enforcement  of 
international  law ;  but  as  far  as  those  of  the  provisions  of'  section  7,  no  w  in  question, 
are  concerned,  it  was  intended  to  prevent  the  subjects  of  tliis  realm  giving  cause  of 
complaint  of  violation  of  international  law  by  making  the  country  a  station  of  hostilities. 
I  think  that  a  vessel  departing  neither  armed  nor  equipped  so  as  to  be  capable  of  attack 
or  defense,  is  not  a  violation  of  interuatioual  law,  be  its  object  what  it  may.  No  doubt 
the  equipment  of  a  vessel  as  a  transport  is  prohibited  by  this  act,  and  yet  such  a  vessel 
is  not  "  equipped  for  warlike  purposes,"  nor  is  the  port  from  which  she  departs  a  sta- 
tion of  hostilities.  But,  as  I  have  said,  I  know  that  in  some  cases  the  statute  goes 
beyond  the  rnles  of  international  law ;  in  the  provisions  inquestion  I  think  it  does  not. 
Historically  we  know  how  these  words,  inconsistent  with  the  title  and  the  preamble, 
were  introduced. 

Further,  if  we  consider  the  different  matters  brought  forward  to  assist-us  in  puttiiig 
a  construction  on  this  act  of  Parliament,  they  all  seem  to  confirm  the  opinion  which  I  have 
expressed.  There  is  no  doubt  what  was  the  origin  of  the  statute ;  what  was  the  object 
immediately  in  view.  It  was  to  prevent  the  issuing  forth  of  hostile  expeditions  from 
British  territory.  It  was  not,  to  judge  from  its  history  and  the  speeches  made  in  refer- 
ence to  it,  to  prevent  the  departure  from  this  country  of  vessels  incapable  of  attack  or 
defense.  So  of  the  American  statute.  Its  origin  and  the  object  immediately  in  view 
are  well  known.  They  were  the  same  as  in  the  case  of  our  statute.  Nay,  we  know 
from  American  authority  that  it  was  intended  not  to  prevent  a  commerce  in  vessels  of 
war.  But  the  language  of  the  American  statute  is  decisive.  In  section  3  the  words  are 
"  fit  out  and  arm."  It  is  true  the  section  proceeds :  "  or  be  concerned  in  furnishing, 
fitting  out,  or  arming;"  but  clearly  that  means,  be  concerned  in  any  part  of  the  whole 
offense.  There  must  be  a  fitting  out  and  arming  for  any  person  to  be  concerned  in 
either.  It  is  absurd  to  suppose  that  the  statute  should  make  it  an  offense  to  fit  out  and 
arm,  and  also  an  offense,  and  an  equal  offense,  to  be  concerned  in  fitting  out  where  there 
was  to  be  no  arming.  Besides,  the  same  words  apply  to  each  matter,  viz.,  with  intent, 
&c.  Further,  section  10  of  the  American  statute  only  applies  where  the  ship  is  built 
for  warlike  purposes,  and  the  cargo  principally  consists  of  arms  and  munitions  of  war, 
and  the  number  of  men  or  other  circumstances  render  it  probable  that  such  ship  is 
intended  to  be  employed  by  the  owner  to  commit  hostilities,  &c.  It  is  clear  that  the 
bond  to  be  given  under  these  sections  could  not  be  required  in  the  case  of  the  Alex- 
andra until  she  was  armed  or  had  a  cargo  principally  arms  and  munitions  of  war. 

So,  again,  if  we  look  at  the  rights  and  the  obligations  created  by  international  law,  if  a 
hostile  expedition,  fitted  out  by  a  state,  leaves  its  territory  to  attack  another  state,  it 
is  war ;  so,  also,  if  the  expedition  is  fitted  out,  not  by  the  state,  but  with  its  sufferance, 
by  a  part  of  its  subjects  or  strangers  within  its  territories,  it  is  war,  at  least  at  the 
option  of  the  assailed.  They  would  be  entitled  to  say,  Either  you  can^pevent  this  or 
you  cannot.  In  the  former  case  it  is  your  act  and  is  war ;  in  the  latter  case  in  self- 
defense  we  must  attack  your  territory  whence  this  assault  on  us  proceeds.  And  this 
is  equally  true,  whether  the  state  assailed  is  at  war  or  at  peace  with  all  the  world. 

The  right,  in  peace  or  war,  is  not  to  be  attacked  from  the  territory  of  another  state, 
that  that  territory  shall  not  be  the  basis  of  hostilities.  But  there  is  no  international 
law  forbidding  the  supply  of  contraband  of  war ;  and  an  unarmed  vessel  is,  in  my 
judgment,  that  and  nothing  more.  It  may  leave  the  neutral  territory  under  the  same 
conditions  as  the  materials  of  which  it  is  made  might  do  so.  The  state  interested  in 
stopping  it  must  stop  it  as  it  would  other  contraband  of  war,  viz.,  on  the  high  seas. 

I  have  hitherto  considered  the  case  independently  of  the  authorities.  They  are 
exclusively  American,  on  the  American  statutes.  I  concur  in  the  eulogium  which  the 
attorney  general  passed  on  American  legislation  and  American  judges  in  this  matter. 
An  English  lawyer  must  rejoice  to  see  that  those  who  administer  in  America  a  law,  in 
great  part  our  common  inheritance,  administer  it  on  the  same  fearless  and  honest  prin- 
ciples as  those  on  which  I  venture  to  say  law  is  administered  here.  The  way  to  show 
our  sense  of  their  example  is,  not  to  consider  what  would  be  acceptable  to  their  country- 
men merely,  and  decide  accordingly,  nor  to  be  influenced  by  the  foolish  threats  which 
have  been  uttered,  but  to  decide,  as  their  judges  have  done,  truly  and  honestly  to  the 
best  of  our'ability. 

Now  there  are  but  three  decisions  to  be  noticed.  The  first  is  the  case  of  the  Independ- 
encia.  It  has  not  the  slightest  bearing  on  the  present  case.  The  Independencia  was  an 
armed  vessel.  Being  so,  she  .came  to  Baltimore,,  and  there  had  her  fighting  crew 
increased.  ■  Mr.  Justice  Story  expressly  states,  as  a  fact  found,  that  the  court  is  driven 
to  the  conclusion  "  that  there  was  an  illegal  augmentation  of  the  force  of  the  Independ- 
encia in  our  ports  by  a  substantial  increase  of  her  crew.  This  renders  it  wholly  unneces- 
sary to  enter  into  an  investigation  of  the  question  whether  there  was  not  also  an  illegal 
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increase  of  her  armament."  As  to  tlie  Altravida,  he  says  there  was  "  an  illegal  outfit 
and  an  enlistment  of  her  crew  within  our  waters  for  the  purposes  of  war."  He  decides 
then  on  the  ground  of  warlike  equipment  in  the  American  port.  I  doubt  if  Mr.  Joues 
was  right  when  he  cited  this  case  to  show  that  it  was  not  an  authority  against  him. 

Another  case  ik  that  before  Chief  Justice  Marshall.  If  a  precedent  of  honest  and 
eloquent  indignation  was  wanted,  I  would  refer  to  his  judgment ;  but  the  case  itself, 
like  the  other,  has  no  bearing  on  the  present.  The  vessel  was  "  completely  fitted 
in  our  ports  for  military  operations  ;"  she  could  have  fought  at  the  moment  of  leaving 
Baltimore.  She  might  have  been  subject  to  the  penalties  of  piracy,  but  she  was  not  the 
less  equipped  and  armed  for  war. 

The  next  case  is  The  United  States  vs.  Quincy.  I  say,  with  all  respect,  that  the  case 
was  wrongly  decided.  The  learned  attorney  general  confessed  it.  It  supposes  thatj  a 
person  can  assist  in  doing  what  nobody  is  doing  or  trying  to  do.  It  applies  a  pleading 
test,  which  is  of  very  little  use  in  discussing  a  statute,  and  doubly  misapplies  it.  First. 
It  is  not  enough  to  use  the  words  of  a  statute  in  an  indictment,  where,  from  their  posi- 
tion in  the  statute,  they  would  have  a  different  meaning  to  what  they  would  have 
standing  alone.  Secondly.  The  objection  is  misunderstood.  Supposing  it  taken  to 
the  indictment,  it  would  be  that  the  indictment  should  have  said,  "  A  was  fitting  and 
arming,  or  attempting  to  fit  and  arm,  and  the  defendant  was  assisting  to  fit."  Further, 
this  case  does  not  say  that  if  the  principal  in  the  transaction  were  indicted,  anything 
less  than  a  warlike  equipment  would  sufflce ;  and  that  is  the  only  question  before  us. 

These  authorities,  to  my  mind,  if  anything,  are  in  support  of  that  view  of  inter- 
national law  and  of  the  statutes  which  I  have  expressed.  The  history  of  our  statute, 
the  history  of  the  American  statute,  the  duties  of  international  law,  and  the  speeches 
and  acts  of  jurists  and  of  statesmen,  all  point  to  the  same  conclusion.  A  like  opinion 
was  recently  indicated  in  an  important  official  statement,  in  which  it  was  said  that 
"  England  was  preventing  the  departure  of  hostile  expeditions  from  her  shores."  This, 
whether  a  correct  statement  in  point  of  fact,  I  know  not ;  but  it  is  by  implication  a 
correct  statemeut  of  what  she  is  bound  to  do  by  international  law,  and  what  she  has 
power  to  do  by  municipal  law. 

I  am  aware  of  the  consequences  if  this  is  the  law.  A  ship  may  sail  from  a  port  ready 
to  receive  a  warlike  equipment;  that  equipment  may  leave  in  another  vessel,  and  be 
transferred  to  her  as  soon  as  the  neutral  limit  is  passed,  or  at  some  not  remote  port, 
and  thus  the  spirit  of  international  law  may  be  violated,  and  the  letter  and  spirit  of 
the  municipal  act  evaded.  But  as  the  law  stands,  or  as  both  laws  stand,  I  see  no  rem- 
edy. I  do  not  see  what  line  can  be  drawn  but  the  sharp  line  which  Sir  Hugh  Cairns 
stated.  If  it  is  unlawful  to  put  a  peaceful  equipment  on  a  ship,  because  at  three  miles 
from  the  neutral  territory  she  is  meant  to  receive  a  warlike  equipment,  why  is  it  not 
unlawful  if  the  distance  is  to  bea  thousand  miles,  or  in  this  case  one  of  the  , southern 
ports  ?  If  she  may  not  sail  peacefully  equipped  to  a  southern  port,  why  would  it  be 
lawful  to  send  there  her  parts  ready  to  be  put  together  ?  If  not  those,  why  the  mate- 
rials of  which  they  could  be  made,  and  so  on  f  I  am  aware,  of  course,  that  it  would  be 
easy  to  draw  a  line  and  make  a  law  prohibiting  the  sending  forth  of  a  ship,  and  per- 
mitting the  exportation  of  its  parts,  leaving  that  to  be  dealt  with  as  contraband  of 
war,  and  that  such  a  lavr  would  make  a  broader  distinction  between  what  would  and 
would  not  he  lawful  than  now  exists,  and  that  its  evasion  by  sending  forth  the  parts 
of  a  ship  would  be  more  difficult  and  less  hurtful  and  irritating  to  the  opposing 
belligerent.  Whether  such  a  law  would  be  desirable  I  do  not  presume  to  suggest. 
What  I  wish  is  to  show  that  in  considering  this  as  a  matter  of  principle,  I  have  borne 
in  mind,  first,  that  the  present  law  is  capable  of  easy  and  mischievous  evasion  ;  and 
secondly,  that  if  it  is  sought  to  extend  it  by  construction,  it  is  impossible  to  stop  short 
of  the  prohibition  of  the  export  of  contraband  of  war  generally;  though,  thirdly,  a 
positive  law  so  stopping  would  not  he  difficult  of  enactment. 

An  argument  which  I  have  partly  dealt  with  already  has  been  used,  (not  indeed 
before  us,)  that  there  may  be  an  attempting  or  assisting  by  persons  who  do  not  commit 
the  complete  offense  of  equipping  or  arming.  So  there  may;  but  there  can  only  be  an 
attempt  to  commit  an  offense  where,  if  the  attempt  succeeded,  the  oifense  would  be 
committed.  A  person  can  only  assist  in  doing  an  act  where  the  act  is  to  be  done. 
Now,  there  is  one  thing  in  this  section  clear  beyond  doubt,  viz,  that  can  be  no  offense 
against  it  unless  that  oft'ense  is  committed  within  the  Queen's  dominions ;  that,  there- 
fore, no  one-  can  attempt  contrary  to  the  provisions  of  this  act,  unless  the  equipment 
attempted  be  meant  to  be  done  in  the  Queen's  dominions ;  and  that  no  one  can  assist 
contrary  to  those  provisions,  unless  some  one  is  equipping  or  attempin^  to  equip 
within  the  Queen's  dominions.  This  was  admitted  by  the  attorney  general,  and 
indeed  is  to  my  mind  too  plain  for  argument. 

Taking  this  view  of  the  statute,  I  think  that  a  right  direction  to  the  jury  would  be : 
If  you  are  satisfied  that  the  parties  concerned  were  equipping  or  arming,  or  attempting 
to  do  so,  the  ship  claimed,  with  intent  that  it  should  be  employed  in  the  service  of  a 
foreign  prince  to  cruise  or  commit  hostilities  against  others  as  .alleged,  find  for  the 
Crown;  but  such  equipment  or  attempted  equipment  must  be  of  a  warlike  character, 


PAELIAMENTAHY   AND   JUDICIAL   APPENDIX,    NO.    XV.         4?  9 

so  that  by  means  of  it  sha  is  in  a  condition  more  or  leas  effective  to  cruise  or  commit 
hostilities,  otherwise  find  for  the  claimant. 

Holding  this  opinion,  I  think  that  the  direction  of  the  Lord  Chief  Baron  was  sub- 
stantially, if  not  verbally,  correct.  Still,  in  considering  whether  the  jury  camp  to  a 
wrong  conclusion,  whether  the  verdict  was  against  evidence,  or  otherwise  unsatisfactory, 
all  that  his  lordship  said  must  be  taken  into  account ;  and  though  the  proceeding  is 
penal,  if  there«had  been  any  evidence  on  which  the  jury  could  have  acted,  I  should 
have  thought  that  there  bught  to  be  a  new  trial,  considering  that  the  defendants  kept 
out  of  the  box  witnesses  who  must  have  known  what  the  truth  was.  But  interpreting 
the  statute  as  I  do,  I  think  that  the  verdict  was  right.  I  have  no  doubt  that  the 
vessel  was  building  and  equipping  for  the  confederates,  and  in  order  that  they  might  use 
her,  when  armed  and  equipped,  for  the  hostilities  against  the  federals.  This  was  being 
attempted,  but  I  see  no  evidence  that  it  was  intended  to  .irm  or  equip  her  in  the 
Queen's  dominions  so  as  to  be  capable  of  attack  or  defense.  On  the  contrary,  I  believe 
it  was  intended  to  evade,  not  infringe,  the  statute,  not  to  commit  a  misdemeanor,  nor 
to  do  or  attempt  to  do  what  would  cause  a  forfeiture  of  the  ship.  I  believe  on  the 
evidence  that  it  was  intended  to  deal  with  this  vessel  as  with  the  Alabama,  namely, 
to  get  her  out  of  the  country,  and  give  her  her  warlike  equipment  and  armament  out 
of  the  Queen's  dominions.  It  is  worthy  of  remark  that  the  information  does  not  sug- 
gest that  it  was  intended  to  arm  her  here.  I  think,  therefore,  that  this  other  ground 
for  a  new  trial  fails,  and  that  the  direction  was  right,  and  that  on  a  right  direction 
the  verdict  for  the  defendants  was  right  on  the  evidence,  and  consequently  that  the 
rule  should  be  discharged. 

Mr.  Baron  Channeul.  This  was  an  information  filed  by  her  Majesty's  attorney 
general,  insisting  upon  the  forfeiture  of  a  ship  called  the  "Alexandra"  under  the 
provisions  of  the  seventh  seAion  of  the  foreign  enlistment  act. 

That  section  makes  certain  acts  done  with  respect  to  a  ship  misdemeanors.  It  then 
proceeds  to  say  that  "  every  such  ship  or  vessel  shall  be  forfeited  and  may  be  seized," 
as  therein  provided  for. 

In  the  present  case  a  seizure  has  been  made,  and  this  seizure  had  to  be  justified  by 
the  Crown  at  the  trial  of  the  information  before  the  learned  Lord  Chief  Baron.  Upon 
that  trial  a  verdict  was  given  for  the  defendants,  and  the  learned  attorney  general  in 
last  term  obtained  a  rule  nisi  for  a  new  trial  upon  five  grounds. 

Those  five  grounds  may  be  ranged  under  two  heads,  viz,  those  of  misdirection,  and 
of  the  verdict  being  against  the  evidence. 

The  question  as  to  the  verdict  being  against  the  evidence  necessarily  d^ends  in 
some  degree  upon  the  question  whether  there  was  misdirection  or  not,  because  we 
must  see  clearly  what  were  the  questions  which  the  jury  had  to  decide  before  we  can 
apply  the  evidence  and  see  whether  it  supports  the  finding  of  the  jury.  The  considera- 
tion of  the  evidence  would,  therefore,  whatever' view  I  were  to  take  on  the  question 
of  misdirection,  come  more  appropriately  after  than  before  the  consideration  of  the 
construction  of  the  statute.  But  it  will  be  unnecessary  for  mc  further  to  revert  to  the 
question  of  the  verdict  being  against  evidence,  in  the  view  which,  after  much  anxious 
consideration,  I  feel  compelled  to  take  of  the  construction  of  the  statute,  and  of  the 
effect  of  the  Lord  Chief  Baron's  direction — a  view  which  differs  in  some  respects  from 
the  opinions  of  the  Lord  Chief  Baron  and  of  my  brother  Bramwell,  and  leads  nle  to  a 
different  conclusion  to  that  at  which  they  have  arrived,  and  which,  for  that  reason, 
and  on  account  of  the  great  respect  which  I  always  have  for  their  opinions,  I  express 
with  the  utmost  diffidence. 

Now,  under  the  head  of  misdirection,  I  include  an  inadequate  direction,  and  also  a 
direction  which,  though  right  in  the  main,  would  be  calculated  to  mislead  a  jury. 
Where  the  question  turns  upon  the  construction  of  an  act  of  Parliament,  the  judge  is, 
I  think,  called  upon  to  explain  to  the  jury  the  sense  in  which  any  doubtful  word  or 
expression  in  the  act  is  to  be  understood.  See  Elliott  vs.  The  South  Devon  Eailway 
Company,  2d  Exchequer  Reports,  p.  725. 

In  the  consideration  of  the  question  of  misdirection  it  will  be  convenient,  first,  to 
endeavor  to  construe  the  act  and  see  what  direction  ought  to  have  been  given,  and 
then  to  consider  whether  the  direction  given  agrees  in  substance  with  what  ought  to 
have  been  given. 

The  foreign  enlistment  act,  particularly  the  seventh  section,  is  very  imperfectly 
worded.  There  is  no  doubt  that  it  was  in  a  great  measure,  but  with  what  appear  to 
me  to  be  important  variations,  penned  from  an  act  of  the  United  States  jjassed  in 
Congress,  first  in  the  year  1794,  and  re-enacted  by  Congress  in  the  year  1818. 

This  circumstance  has  given  rise  to  a  great  deal  of  argument  on  both  sides.  Sir 
Hugh  Cairns  has  suggested,  apart  from  the  language  of  the  acts  of  Congress,  certain  d. 
prim-i  views  tending  to  show  why  the  American  act  was  passed  and  altered ;  and  then, 
treating  the  acts  of  Congress  as  with  some  exceptions  identical  with  our  own,  he  seeks 
to  apply  certain  decisions  in  the  courts'of  America  to  the  consideration  and  construc- 
tion of  our  own  statute.  Into  this  very  wide  field  of  inquiry  he  has  constrained  the 
counsel  for  the  Crown  to  follow  him,  and  they  have  done  so  in  the  very  order  in  which. 
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his  argument  was  addressed  to  us.  I  do  not  say  that  any  time  was  lost,  or  that  in  the 
course  of  the  very  long  argument  that  was  addressed  to  us  a,ny  view  was  submitted 
not  calculated  to  assist  the  court;  but,  having  carefully  considered  the  arguments, 
I  cannot  help  thinking  that  the  decision  of  this  most  important  question  should  pro- 
ceed on  the  grounds  less  wide  than  those  to  wbich  the  attention  of  the  court  has  been 
so  ably  called. 

■  Faulty  and  imperfect  as  may  be  the  wording  of  the  seventh  section  t)f  the  foreign 
enlistment  act,  (and  more  imperfect  or  faulty  wording  I  can  scarcely  conceive,)  if,  not- 
withstanding all  this,  the  words  of  the  seventh  section  read  with  reference  to  the  other 
part  of  the  act  do,  by  a  reasonably  fair  interpretation  of  our  statute  and  the  evidence, 
embrace  the  case  of  the  Alexandra,  then  in  my  judgment  it  scarcely  becomes  necessary 
to  consider  what  have  been  the  decisions  of  the  courts  in  America  upon  acts  of  Congress 
in  the  main  much  the  same,  but,  in  not  unimportant  respects,  different  from  our  own 
act. 

Whether  for  the  present  purpose  the  foreign  enlistment  act  is  to  be  considered  as  a 
penal  statute,  the  Crown  in  this  case  proceeding  for  a  forfeiture  of  the  ship,  or  is  to  be 
considered  as  an  act  for  the  first  time  creating  a  criminal  offense,  the  rule  to  be  applied 
in  order  to  its  construction  is  that  which  is  so  well  expressed  in  the  passage  from  the 
late  Mr.  Sedgwick's  treatise  quoted  by  my  brother  Bramwell,  and  to  which  passage  I 
need  not  advert  in  detail;  but  I  may  say  that  it  deserves,  in  my  judgment,  the  high 
eulogium  which  ray  brother  Bramwell  has  passed  upon  it,  and  is,  I  think,' in  perfect 
accordance  with  the  American  and  English  authorities  which  that  late  learned  writer 
has  cited  in  support  of  his  view. 

Now,  faulty  and  imperfect  as  the  wording  of  our  statute,  particularly  the  seventh 
section,  is,  there  are  certain  matters  clear  enough,  in  my  iudgmeut,  to  be  beyond  all 
reasonable  doubt.  First,  the  statute  is  not  a  statute  passed  either  merely  to  define 
what  shall  be  an  offense,  or  to  create  an  offense  for  the  first  time  and  to  define  its  pun- 
ishment, but  it  is  in  its  express  intent  an  act  aimed  at  the  prevention  of  the  offense,  not 
at  punishment  merely.  It  is,  therefore,  in  every  sense,  a  remedial  statute.  And,  secondly, 
it  is  a  statute  intended  to  remedy  a  mischief,  which,  though  forcibly  expressed,  is  only 
contingent  and  possible,  and  not  certain.  The  language  of  the  preamble  points  to  certain 
acts  which  may  be  prejudical  to  and  tend  to  endanger  the  peace  and  welfare  of  the 
kingdom ;  and  further,  it  goes  on  to  recite  that  the  laws  in  force  are  not  sufficiently 
effectual  for  preventing  the  same.  The  statute  has  not,  therefore,  for  its  object  solely 
the  prevention  of  acts  which,  if  done,  mnst  endanger  the  peace  of  the  kingdom,  but 
appears  from  the  preamble  to  be  aimed  also  at  acts  which  may  possibly  excite  such 
feelings  in  other  nations  as  will  have  that  effect.  This  inclines  me  to  think  that  the 
equipment  of  ships  to  be  employed  at  a  future  time  for  war,  though  not  so  complete  in 
this  country  that  the  ship  shall  be  at  once  able  to  commit  hostilities,  may  be  within 
the  act. 

I  do  not,  of  course,  come  to  any  conclusion  from  the  preamble  alone  that  such  an 
equipment  is  prohibited ;  what  we  have  to  look  at  are  the  enacting  words ;  but  I  think 
that  the  preamble  is,  as  Lord  Coke  calls  it,  a  key  to  unlock  the  meaning  of  the  act 
where  it  is  doubtfully  expressed ;  and  I  concur  in  the  decisions  which  determine  that 
the  words  of  an  enacting  clause  shall  not  be  out  down  or  restricted  by  the  preamble. 

So  that  if  the  case  wliich  I  have  mentioned  were  clearly  within  the  words  of  the 
seventh  section,  but  not  within  the  mischief  as  declared  by  the  preamble,  I  should  hold 
that  it  was  prohibited  by  the  act.  As  my  brother  Bramwell  has  remarked,  the  legis- 
lature often  finds  it  necessary,  in  order  to  restrain  certain  acts,  to  prohibit  other  acts 
under  color  of  which  the  acts  to  be  restrained  may  be  done. 

Now  this  act  has  clearly  two  distinct  and  several  objects  in  view.  The  first  is  the 
enlisting  or  engagement  without  license  of  British  subjects  to  serve  in  a  foreign  service. 
There  I  agree  that  the  statute  extends  to  the  whole  world,  provided  the  persons  enlist- 
ing or  engaging  are  British  subjects.  The  second  object  is  the  fitting  out  or  equipping 
in  British  dominions  of  vessels  for  warlike  purposes.  The  part  of  the  act  which  relates 
to  the  second  of  these  objects  includes  all  persons,  whether  British  subjects  or  not,  pro- 
vided the  offense  prohibited  by  the  act  is  committed  within  the  Queen's  dominions. 

I  am  not  insensible  to  the  value  of  the  arguments  which  have  been  addressed  to  us 
by  the  counsel  for  the  claimants  founded  on  these  different  objects.  These  arguments 
raise  one  of  the  many  difficulties  in  the  case.  They  do  not,  however,  serioufly  affect 
my  view  as  to  the  conclusion  to  which  we  ought  to  arrive.  Prohibition  and  prevention 
of  a  mischief  which  may  be  prejudical  to  and  tend  to  endanger  the  peace  and  welfare 
of  the  kingdom  were,  as  I  have  said,  aimed  at  by  the  statute.  By  municipal  law  every 
one,  whether  a  British  subject  or  not,  being  within  the  dominions  of  our  sovereign,  and 
claiming  the  protection  of  the  government  of  this  country,  may  be  bound.  Out  of  her 
dominions  the  municipal  law  of  this  country  can  only  bind  the  subjects  of  the  realm. 

We  ought  not  to  lose  sight  of  the  first  object  contemplated  by  the  act  and  provided 
for  by  the  first  six  sections.  But  it  is  the  first  part  of  the  act  which  relates  to  the 
second  object  that  principally  requires  our  attention.  The  last  part  of  the  act,  begin- 
ning at  the  seventh  section,  does  by  that  section  provide  against  equipping  vessels 
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with,  a  certain  intent,  issuing  or  delivering  any  commissions  for  ships  with  the  intent 
therein  mentioned,  and  lastly  for  the  forfeiture  of  the  ship  or  vessel.  I  have  said  that 
the  forfeiture  clause  following  the  clause  creating  certain  misdeameanors  applies  to 
"  every  such  ship."  This  is  certainly  rather  clumsily  expressed,  but  we  must  take  it 
that  every  ship  is  forfeited  with  respect  to  which  any  of  these  misdemeanors  have 
been  committed. 

We  have,  therefore,  to  see  what  are  the  misdemeanors  created.  They  are :  First,  equip- 
ping, fitting  out,  furnishing,  or  arming  a  ship  with  a  certain  intent  or  purpose; 
secondly,  attempting  or  endeavoring  to  equip,  t&c,  with  the  same  intent;  thirdly, 
procujing  to  be  equipped,  &c.,  with  that  intent;  and  fourthly,  aiding,  assisting,  or 
being  concerned  in  equipping,  &c.,  with  that  intent. 

Now,  it  is,  I  believe,  the  unanimous  opinion  of  the  court,  that  the  second,  third,  and 
fourth  of  the  offenses  here  spoken  of  mean  respectively  the  attempting,  the  procuring, 
and  the  assisting  in  such  an  equipment  as  is  spoken  of  in  the  first;  that  is  to  say,  that 
the  secondary  offenses,  as  they  have  been  called,  are  the  attempting,  &c.,  such  an 
equipment  as  if  completed  would  amount  to  the  principal  offense.  If,  therefore,  we 
can  arrive  at  any  clear  conclusion  as  to  what  is  the  principal  offense,  the  question 
whether  there  was  any  attempt,  &c.,  to  commit  that  offense  becomes  a  mere  question 
of  evidence.  This  being  clearly  understood,  we  may,  for  the  purj)ose  of  construing  the 
act,  disregard  all  the  words  about  attempting,  &c.,  and  aiding,  and  being  concerned  in, 
and  so  on. 

We  have,  therefore,  now  reduced  the  main  question  in  the  case  to  this :  What  did  the 
legislature  mean  by  the  words  "  equip,  furnish,  fit  out,  or  arm  a  vessel  with  intent  or 
in  order  that  she  should  be  employed  in  the  service  of  a  foreign  .power  as  a  transport 
or  store-ship,  or  with  intent  to  cruise  or  commit  hostilities  against  a  power  with  whom 
we  are  not  at  war  ?"  Arming  is  not  charged  in  the  present  information ;  we  may  there- 
fore leave  out  the  words  "or  arm."  The  words  "transport  or  store-ship"  are  also 
immaterial,  now  that  the  ninety-seventh  and  ninety-eighth  counts  charging  the  Alex- 
andra to  be  a  transport  or  store-ship  are  abandoned,  except,  always,  that  we  must 
adopt  such  an  interpretation  of  the  words  common  to  both  clauses  as  they  would  be 
capable  of  bearing  when  combined  with  the  words  "as  a  transport"  as  well  as  when 
combined  with  the  words  "  with  intent  to  cruise." 

The  words  "equip,"  "fit  out"  and  "furnish''  seem  to  me  to  mean  nearly  the 
same  thing.  Throughout  the  whole  course  of  the  argujnent  in  this  case  little  stress 
was  laid  upon  any  supposed  difference  between  the  words  "equip,"  "fit  out,"  and 
"furnish."  We  may  tlierefore  still  further  reduce  the  words  which  we  have  to  construe 
to  these:  "equip,  with  intent  or  in  order  that  the  vessel  shall  be  employed  in  the 
service  of  a  foreign  power  with  intent  to  cruise  or  commit  hostilities." 

It  is  admitted,  I  think,  on  all  sides  that  these  are  the  words  upon  which  the  main 
question  in  the  case  turns.  Now,  it  is  cleai  that  the  offense  created  by  these  words  is 
one  consisting  of  an  act  done  with  a  certain  intent  or  purpose.  The  act  and  the  intent 
must  both  be  present  to  constitute  the  offense,  and  the  act  must  be  done  and  the 
intent  must  exist  within  the  Queen's  dominions. 

It  is  also,  I  think,  agreed  on  both  sides  that  the  intent  spoken  of  must  be  the  intent 
of  some  person  who  has  control  over  the  vessel,  so  as  to  be  able  to  carry  out  his  intent 
or  purpose. 

We  now  come  to  the  points  on  which  there  is  a  difference  of  opinion.  The  attorney 
general  contends  that  any  equipment,  however  peaceful  in  its  nature,  wiU  be  an  offense 
against  the  act,  provided  there  is  an  intent  that  the  vessel  shall  be  used  at  some  future 
time  in  the  service  of  a  belligerent.  He  admits  that  where  the  equipment  is  clearly 
peaceful  there  wiU.  be  a  much  greater  difficulty  in  proving  the  intent ;  but  he  says,  that 
assuming  that  you  can  prove  the  intent,  then  any  kind  of  equipment  will  be  within 
the  case  contemplated  by  the  act. 

On  the  other  hand,  the  counsel  for  the  claimants  connect  more  closely  the  act  and 
the  intent ;  that  is  to  say,  they  explain  the  general  word  "equip"  by  the  subsequent 
words  "with  intent  or  in  order  that  the  ship  shall  be  employed"  in  a  given  manner, 
and  they  say  that  these  words  show  that  the  equipment  spoken  of  is  an  equipment 
suitable  to  the  employment.  Further,  I  understand  them  to  go  the  length  of  saying 
that  it  must  be  suitable  only  for  that  employment. 

It  is  remarkable  that  the  words  "or  in  order  that"  are  not  in  the  American  act,  but 
have  been  added  in  ours.  This  will  be  a  subject  for  remark  by-and-by  when  we  come 
to  consider  the  applicability  of  the  American  cases.  Now,  we  have  only  to  see  what 
difference  these  words  make.  Do  they  enlarge  the  scope  of  the  act  by  mentioning 
another  case,  another  kind  of  equipment  which  is  also  within  the  act,  which  in  the 
course  of  the  argument  I  was  much  disposed  to  think  was  the  right  view,  or  do  the}"- 
rather  restrict  the  previous  words,  explaining  them  and  throwing  a  light  upon  them,  as 
suggested  by  Mr.  MelUsh?  It  seems  to  me  now  that  the  latter  view  is  the  right  one, 
and  that  the  words  "or  in  order  that"  restrict  and  explain  what  is  meant  by  "with 
intent"  rather  than  include  any  new  case  not  before  included.  If  I  do  an  act  which  is 
entirely  inunaterial  to  the  employment  of  the  ship,  as  painting  her  name  on  her  stern, 
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I  may  do  that  having  all  the  time  the  intent  that  she  shall  be  employed  in  a,  given 
manner,  hut  I  cannot  do  it  in  order  that  she  may  be  so  employed,  for  it  has  no  reference 
or  relation  whatever  to  her  employment,  and  does  not  further  her  being  employed  in 
one  way  more  than  another. 

Thus,  there  may  be  an  equipment  "  with  intent  that,"  which  is  not  an  equipment 
"  in  order  that."  Bat  can  there  be  an  equipment  "  in  order  that,"  which  is  not  "  with 
intent  that?" 

The  attorney  general  has  suggested  that  there  may,  or  at  all  events  that  the  framers 
of  the  act  thought  there  might.  He  argues  that  the  words  were  inserted  to  meet  the 
argument  that  builders  and  other  tradesmen  are  not  parties  to  the  intent ;  but,  he^ays, 
at  all  events  they  may  be  said  to  do  it  "  in  order  that."  But  is  it  elear  that  a  man  can 
do  an  act '  in  ordei-  that  a  result  may  follow,  without  intending  that  result  ?  Does  not 
every  man  intend  to  effect  the  object  of  his  act  ?  If,  however,  we  do  suppose  such  a 
case,  where  a  man  without  having  the  intent  that  the  ship  shall  be  employed  in  a  given 
manner,  yet  equips  her  in  order  that  she  may  be  so  employed,  is  not  the  inference  as 
strong  as  possible  that  the  equipment  mast  in  that  case  be  of  a  nature  suitable  and 
appropriate  for  that  employment  ?  It  seems,  then,  that  if  we  are  to  give  any  force  to 
the  words  "in  order  that,"  it  must  be  as  explaining  and  illustrating  the  words  "with 
intent  that." 

It  may  also  be  remarked  that  in  thjs  information  the  charge  is  that  certain  persons 
did  equip  the  Alexandra  "  with  intent  and  in'  order  that,"  &c.  This  shows  that  who- 
ever drew  the  information  supposed  the  two  expressions  to  mean  the  same  thing.  I  do 
not  attach  much  importance  to  the  last  remark,  for  if  we  ought  to  decide  them  to  be 
different,  then  I  think  the  words  "  and  in  order"  in  the  information  might  be  rejected 
as  surplusage. 

It  seems,  then,  on  the  whole,  that  in  order  to  justify  the  seizure  the  Crown  must 
show  an  equipment  (either  completed  or  attempted)  of  the  Alexandra,  in  order  thai  she 
might  be  employed,  &o.;  and  further,  that  this  necessarily  means  an  equipment  enabling, 
or  tending  to  enable,  her  to  be  so  employed.  This  last  conclusion  I  draw  also  from  the 
nature  of  the  words  "  equip,  furnish,  and  iit  out." 

I  do  not  adopt  the  idea  that  any  one  of  these  words  can  include  building.  The  attor- 
ney general  at  one  time  seemed  disposed  to  contend  that  fitting  out  might  include 
building.  I  do  not  think  that  he  adhered  to  that  throughout.  If  he  still  holds  that 
opinion,  I  certainly  differ  from  him  upon  the  point.  I  do  not  pretend  to  say  whether 
any  particular  act,  as  for  instance  fixing  the  ship's  bulwarks,  is  part  of  the  building  or 
part  of  the' equipping  and  fitting  out.  That,  I  think,  might  be  a  question  for  the  jury. 
I  do  not  even  say  that  acts  done  to  the  structure  of  the  vessel  may  not  be  equipments. 
I  should  say  that  you  were  equipping  a  ship  for  an  arctic  expedition  by  strengthening 
her  framework  in  order  to  enable  it  to  resist  the  pressure  of  the  ice.  But  I  say  that 
equipping,  fitting  out,  and  furnishing  are  all  acts  subsequent  in  their  nature  to  the 
building,  and  in  speaking  of  which  you  contemplate  the  ship  as  already  in  existence. 

I  think  there  is  nothing  contradictory  to  this  view  in  the  cases  cited  by  the  attorney 
general,  viz.,  the  United  States  us.  Guinet,  in  Wharton's  State  Trials ;  the  ship  Brothers, 
and  the  ship  Mermaid,  both  in  Bee's  Reports. 

What  it  seems  to  me  that  these  words  "equip,  furnish,  or  fit  out"  do  all  signify  is 
this  :  contemplating  the  subject-matter  of  the  equipment  as  already  in  existence,  they 
express  an  idea  of  preparing  it  for  some  purpose  or  another.  That  purpose  may  be 
either  expressed  or  implied.  When  you  speak  of  "  equipping  a  ship  "  simpliciter,  it  may 
be  that  that  means  getting  her  ready  for  sea,  because  to  go  to  sea  is  the  natural  and 
ordinary  use  to  which  a  ship  is  put.  If  you  state  the  nature  of  her  employment,  then 
equipping  means  getting  her  ready  for  that  employment.  I  interpret  the  words,  there- 
fore, as  showing  that  the  equipment  spoken  of  in  the  seventh  section  must,  as  a  matter 
of  fact,  be  an  equipment  for  the  employment  spoken  of. 

If  we  are  left  in  doubt  whether  this  is  the  right  interpretation  or  not,  I  think,  as  I 
have  said  before,  that  we  may  amd  ought  to  look  at  the  preamble  to  see  the  object  of 
the  act.  There  we  find  that  the  mischief  to  be  remedied  is  one  which  may  arise  from  the 
fitting  out  and  equipping  and  arming  of  vessels  for  warlike  operations.  This,  then,  is 
the  yery  case  which  I  have  interpreted  the  seventh  section  to  strike  at,  provided  that 
the  employment  there  mentioned  is  an  employment  for  warlike  operations.  What  is 
the  employment  there  mentioned  ?  "  Shall  be  employed  in  the  service  of  a  foreign 
prince,  with  intent  to  cruise  or  commit  hostilities."  It  has  been  assumed  in  the  argu- 
ment on  both  sides  that  this  may  be  read  as  if  the  words  "  with  intent "  were  there 
omitted,  as  they  are  in  the  American  act.  Whether  this  is  right  or  not,  their  insertion 
certainly  causes  great  confusion.  In  the  first  ijlace,  it  provokes  comparison  with  the . 
other  clause  commencing  with  "  with  intent,"  causing  one  at  first  sight  to  read  them, 
as  showing  alternative  intents,  either  of  which  would,  with  the  requisite  act,  consti- 
tute the  offense.  This,  on  looking  into  it,  is  agreed  on  all  sides  not  to  be  the  right 
construction.  But  they  create  a  further  difficulty.  This  intent  now  spoken  of  is 
necessarily  from  the  collocation  of  the  words,  "shall  be  employed  with  intent,"  an  intent 
of  the  employer,  and  not  of  the  equipper,  which  is,  as  it  were,  engrafted  upon  the 
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intent  of  tlie  equipper ;  and  it  is  very  difficult  to  see  how  one  man  can  intend  that 
another  man  shall  intend  something  or  other.  It  is  probably  this  difficulty  which  has 
prevented  the  counsel  on  either  side  from  founding  any  argument  upon  these  words. 
But  for  this,  I  should  have  thought  it  might  have  been  argned  that  an  employment 
with  intent  to  cruise  differed  from  an  employment  to  cruise  in  this — that  it  might 
include  an  earlier  employment,  and  might  cover  the  voyage  in  an  unarmed  state  from 
one  port  to  some  port  where  the  vessel  was  to  be  armed,  and  from  which  she  was  to 
start  to  cruise.  But  even  if  I  adopt  tlie  view  taken  by  the  attorney  general  that  an 
employment  with  intent  to  cruise  may  be  construed  the  same  as  an  employment  to 
cruise,  I  think  that  an  equipping,  in  order  that  the  vessel  may  be  employed  to  cruise 
or  commit  hostilities,  means  an  equipping  for  warlike  purposes.  So  far,  then,  I  think, 
it  is  clear  that  there  must  be  an  equipment  for  war,  and  that  an  equipment  which  can- 
not be  used,  and  is  not  useful  for  war,  will  not  do.  The  conclusion  at  which  I  have  so 
far  arrived  is  drawn  from  the  seventh  section,  with  such  light  as  is  thrown  upon  it  by 
the  preamble  and  by  the  second  and  eighth  sections.  In  drawing  that  conclusion  I 
agree  in  a  great  measure  with  the  argument  of  the  claimants,  and  with  the  judgment 
of  the  lord  cliief  baron  and  my  brother  Bramwell. 

But  another  and,  to  my  mind,  very  important  and  difficult  question  arises.  Suppose 
that  there  is  evidence  of  some  equipment  or  other,  either  completed  or  attempted,  but 
that  the  equipment  does  not  in  itself  show  whether  it  is  an  equipment  for  war  or  not, 
may  we  take  into  consideration  evidence  of  the  intent  to  prove  that  it  is  actually  and 
in  point  of  fact  an  equipment  for  war  ?  Upon  this  question,  after  much  anxious 
consideration,  I  have  arrived  at  the  conclusion  that  we  may.  I  do  so  with  the  most 
sincere  and  respectful  deference  to  the  opinions  of  the  lord  chief  baron  and  my  brother 
Bramwell,  and  with  great  distrust  as  to  the  correctness  of  my  own  judgment. 

It  will  be  convenient,  now  that  I  am  about  to  consider  whether  the  character  of  the 
equipment,  whether  doubtful,  may  be  explained  by  the  intent  of  the  parties,  to  see 
what  effect  the  clause,  "  as  a  transport  or  store-ship,'"  has  upon  the  interpretation  of 
the  section,  because  it  is  especially  in  the  case  of  a  store-ship  that  we  see  the  absolute 
necessity  of  explaining  the  character  of  the  equipment  by  the  intent.  .Now  is  there 
anything  which  militates  against  the  view,  that  the  equipment,  with  intent  or  in  order 
that  the  ship  may  be  employed  in  a  given  manner,  means  an  equipment  suitable  to 
that  employment,  in  the  fact  that  one  of  the  employments  spoken  of  is  "as  a  transport 
or  store-ship  ?"  It  may  well  be  that  there  is  no  equipment  specially  suited  to  a  store- 
ship.  All  equipments  of  an  ordinary  merchant  vessel  may  be  and  probably  are  suitable 
to  a  store-ship.  But  is  it  any  reason  for  saying  that  the  equipments  struck  at  by  the 
act  are  not  equipments  suitable  for  a  store-ship,  because  being  so  they  would  be  also 
equipments  for  another  object  ?  Is  a  gun  the  less  an  equipment  for  war  because  it  may 
be  used  for  firing  salutes  ? 

But  the  counsel  for  the  Crown  deduce  iiom  the  case  of  the  store-ship,  as  it  seems  to 
me,  a  very  important  argument ;  they  say  that  in  that  case  the  jury  must  necessarily 
look  at  the  evidence  of  the  intent  to  enable  them  to  say  whether  the  equipments  are 
for  a  store-ship  or  not ;  and  if  so,  why  are  they  not  to  look  at  the  evidence  of  intent  to 
say  whether  certain  equipments  of  a  doubtful  nature  are  for  warlike  purposes  or  not. 
I  grant  at  once  that  they  may,  provided  that  the  equipments  as  to  which  the  doubt 
exists  are  such  as  can  be  directly  used  for  war  without  further  addition.  'They  might, 
of  course,  if  they  were  in  doubt  as  to  whether  a  gun  was  an  equipment  for  war,  look 
at  the  evidence  of  intent  to  satisfy  themselves  that  it  was  not  intended  to  be  used 
simply  for  firing  salutes.  But  the  question  is  more  difficult,  supposing  that  the  equip- 
ments are  such  as  can  only  be  used  for  war  by  some  addition  being  made  to  them. 
Suppose  a  jury  to  find,  as  a  matter  of  fact,  that  a  certain  vessel  is  intended  to  be  sent  to 
the  West  Indies,  and  then  to  have  guns  put  on  board— that  when  her  guns  are  on 
board,  the  mainsail  with  which  she  has  been  equipped  in  Liverpool  may  assist  her  in 
chasing  an  enemy's  vessel ;  are  they  then  justified  in  deducing  from  that,  that  the 
mainsail  is  an  equipment  in  order  that  she  may  be  employed  to  cruise  ?  I  have,  after 
giving  the  question  niy  best  consideration,  come  to  the  conclusion  that  the  jury  may 
so  reason.  I  am  supposing  a  case  where  an  equipment  is  made  which,  though  not  in 
itself  sufficient  to  make  the  vessel  a  war  vessel,  is  still  a  necessary  part  of  the  equip- 
ment of  a  war  vessel.  It  would,  as  it  strikes  me,  be  a  question  for  the  jury  to  consider 
whether  the  equipments  are  in  fact  equipments  for  war ;  and  they  may  decide  that 
question  for  themselves  by  the  nature  of  the  equipments  if  they  sufficiently  show  it, 
(in  which  case  they  will  have  to  look  to  the  intent  and  purpose  only  so  far  as  to  see 
that  the  vessel  is  to  be  employed  against  a  power  with  whom  we  are  at  peace,)  or  they 
may  decide  that  certain  equipments  which  are  capable  of  being  used  for  war  are,  as  a 
matter  of  fact,  equipments  for  war,  on  the  ground  of  evidence  being  laid  before  them 
showing  an  intent  so  to  use  them.  But  if  a  jury  found  specially  these  facts :  that  A.  B. 
had  equipped  a  vessel  which  was  in  its  structure  capable  of  being  converted  into  a 
war  vessel  to  the  extent  merely  of  enabling  it  to  sail  away  from  this  country ;  that  he 
knew  that  the  purchaser  intended  to  convert  it  into  a  war  vessel ;  but  if  the  jury  alsp 
distinctly  found  that  what  A.  B.  did  to  it  was  done  not  in  order  to  convert  it  into  a  war 
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■vessel,  or  in  order  to  he  useful  to  it  when  so  converted,  but  simply  in  order  to  enable 
it  to  reach  a  port  where  the  purchaser  might,  if  he  pleased,  convert  it ;  in  such  a  case, 
I  do  not  mean  to  say  that  A.  B.  ought  to  be  convicted  of  a  misdemeanor  under  this 
act.  That  case  would  not,  I  think,  be  within  the  act,  because  the  jury  would  there, 
in  effect,  find  that  the  intent  with  which  the  act  was  done  was  a  different  one 
from  that  mentioned  in  this  section.  So  far,  then,  as  to  what  may  be  called  the  principal 
offense. 

There  remains  for  consideration  the  "  attempting"  and  the  "  aiding  and  being  con- 
cerned in,"  &c.  I  have  said  that  the  attempt  must  be  to  do  the  act  which  has  been 
made  an  offense  by  the  previous  clause.  The  equipment  attempted  must  therefore  be 
an  equipment  in  this  country,  and  of  the  nature  which  I  Have  described.  In  this,  the 
counsel  on  both  sides  and  all  the  members  of  the  court  are  agreed.  Where  an  attempt 
is  charged,  we  contemplate  an  equipment  commenced  but  interrupted.  In  that  case, 
the  jury  will  certainly  have  still  more  difiSculty  in  seeing  whether  the  equipment  is  an 
equipment  for  war,  but  in  my  judgment  they  may  so  find  upon  evidence  not  of  the 
nature  of  the  equipment  but  of  the  intent  of  the  parties,  provided  always  that  the 
nature  of  the  equipment,  so  far  as  it  appears,  is  such  that  it  can  be  employed  for  war- 
like purposes.  The  same  rule  applies  to  the  assisting  and  being  concerned  in  equipping. 
It  must,  in  the  opinion  of  the  jury,  be  an  equipment  for  war,  but  I  think  that  their 
opinion  may  be  formed  either  from  the  nature  of  the  equipment  or  from  the  intent. 

Having  arrived  at  this  construction  of  our  statute,  I  will  refer  shortly  to  the  cases 
cited  from  the  American  reports,  for  the  purpose  for  which,  and  for  which  only,  I  think 
they  ought  to  be  noticed,  that  is,  to  see  whether  there  is  anything  in  the  opinions  of 
the  learned  judges  of  that  country,  for  whose  opinions  I  have  the  greatest  respect,  which 
were  delivered  in  cases  to  some  extent  in  pari  materia  with  the  present,  which  ought  to 
make  me  pause  or  review  the  interpretation  I  have  adopted  on  looking  at  the  words  of 
our  own  statute.  The  cases  cited  are  the  cases  on  the  point  of  what  the  meaning  of 
equipment  is,  to  which  I  have  already  referred ;  and  besides  these  there  are  the  cases 
of  The  United  States  vs.  Quincy  in  6th  Peters,  and  The  United  States  vs.  Gooding  in  12th 
Wheatou's  Supreme  Court  Reports. 

In  Quincy's  case  the  portion  of  the  decision  which  is  material  in  our  case  was  this : 
that  it  was  not  necessary  that  the  jury  should  find  that  the  vessel  when  she  left  the 
United  States  was  armed,  or  in  a  condition  to  commit  hostilities,  in  order  to  find  the 
defendant  guilty.  The  court  do  not  say  that  she  need  not  be  equipped  for  war,  but 
only  that  she  need  not  be  completely  equipped.  This  view,  then,  coincides  with  the 
view  which  I  have  taken  of  our  act.  It  may  be  that  some  of  the  other  points  decided 
in  that  case  are  not  very  intelligibly  reported,  or  even  not  accurately  decided ;  but,  at 
any  rate,  there  is  nothing  decided  but  what  is  in  accordance  with  my  interpretation  of 
our  act.  Even  if  there  had  been,  I  think  that  the  insertion  of  the  words  "  in  order  that " 
in  the  English  act,  words  to  which  I  attach  a  certain  importance,  and  which  are  not 
found  in  the  American  act,  and  the  omissson  in  the  English  act  of  any  words  corre- 
sponding with  the  tenth  and  eleventh  sections  of  the  American  act,  might  cause  me  to 
hesitate  before  acting  on  the  authority  of  that  case.  I  think  that  the  tenth  and  eleventh  * 
sections  in  the  American  act  tend  to  show  that  the  third  section  in  that  act  is  less 
restrictive  than  the  seventh  section  of  our  own.  , 

The  United  States  vs.  Gooding  was  the  case  of  a  supposed  slaver.  The  statute,  on 
the  construction  of  which  the  case  turned,  was  very  similar  to  the  act  which  we  are 
considering.  It  was  held  in  the  case  that  it  was  "  an  act  combined  with  an  intent,  and 
not  either  separately,  which  was  punishable."  It  was  decided  that  the  equipment  need 
not  be  a  complete  equipment,  but  that  a  partial  equipment  was  sufficient.  There  are 
also  words  in  the  decision  which  would  seem  to  show  that  the  equipment  must  be  an 
equipment  for  the  purpose  of  a  slave  voyage,  as  a  matter  of  fact,  though  it  might  be 
only  a  partial  one.  It  is  said,  "Whether  the  fitting  out  be  fully  iadequate  for  the  pur- 
poses of  a  slave  voyage  may,  as  matter  of  presumption,  be  more  or  less  conclusive,  but 
if  the  intent  of  the  fitment  be  to  carry  on  a  slave  voyage,  and  the  vessel  depart  on  the 
voyage,  and  her  fitting  out  is  complete  as  far  as  the  parties  deem  it  necessary  for  their 
object,  then  the  statute  reaches  the  case."  That  seems  to  me  to  amount  to  this,  that 
there  must  be  a  fitting  out  in  point  of  fact  for  a  slave  voyage  ;  but  either  the  intent  or 
the  nature  of  the  fitting  may  determine  whether  it  was  for  that  purpose.  This  agrees 
with  the  conclusion  to  which  I  have  arrived. 

I  now  proceed  to  consider  what  questions  ought  to  have  been  left  to  the  jury.  Dis- 
regarding any  question  as  to  the  proper  style  of  the  Confederate  States,  which  is  no 
doubt  sufficiently  laid  in  the  information,  the  questio,ns,  if  my  views  as  before  explained 
be  right,  should  have  been  ;  Ist.  Was  there  an  intent,  on  the  part  of  any  one  having  a 
controlling  power  over  the  Alexandra,  that  she  should  be  employed  in  the  service  of 
the  Confederate  States  to  cruise  or  commit  hostilities  against  the  United  States?  2d. 
If  so,  was  she  equipped,  fitted  out,  or  furnished  in  a  British  port  in  order  toTje  employed 
to  cruise,  &c.  ?  3d.  If  not  equipped,  was  there  an  attempt  to  equip  her  in  a  British 
port  in  order  that  she  should  be  so  employed  ?  4th.  Or  did  any  one  knowingly  assist, 
&c.,  in  such  equipment  in  a  British  port  ?    I  do  not,  of  course,  mean  to  say  that  the 
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questions  should  have  been  left  to  the  jury  precisely  in  the  -words  which  I  have  stated, 
but  I  think  that  in  substance  these  questions  should  have  been  put.  Now,  with  great 
submission,  I  doubt  whether  the  substance  of  these  questions  was  so  left  to  the  jury 
that  they  would  be  likely  to  understand  rightly  the  points  which  they  had  to  decide. 

The  question  finally  left  to  the  jury  seems  to  me  to  be  correct,  as  far  as  it  goes.  The 
lord  chief  baron  says:  "Was  there  any  intention  that,  in  the  port  of  Liverpool  or  any 
other  port,  she  should  he  equipped,  famished,  fitted  out,  or  armed  with  the  intention 
of  taking  part  in  any  contest  f "  That,  I  think,  so  far  as  it  went,  was  right ;  but  iu 
my  opinion  it  ought  to  have  been  accompanied  by  some  farther  explanation  than  was 
given  of  the  words  "equip,  &c.,  in  order  that."  Further,  I  think  the  jury  ought  to 
have  been  directed  that  they  might  form  their  opinion  as  to  whether  she  was  to  be 
equipped  with  the  intention  of  her  taking  part  in  any  contest,  either  from  the  nature 
of  the  equipment  or  from  any  evidence  before  them  as  to  the  intention  of  the  parties 
with  respect  to  such  equipment  if  they  thought  ancipitis  «stts.  I  think,  further,  that 
though  there  may  have  been  no  equipment  completed,  the  question  whether  tliere  was 
an  attempt  at  such  an  equipment  as  would,  if  completed,  have  been  within  the  act, 
should  have  been  distinctly  left  to  the  jaij.  This  was  not  left  to  them  as  a  separate 
question,  though  it  may  have  been,  and  on  the  whole  I  think  was  included  in  the  ques- 
tion ;  "  Was  there  any  intention  that  she  should  be  equipped,"  &c.  It  has  been  contended 
by  the  Crown  that,  besides  these  objections  to  the  sufficiency  of  the  summing  up  there 
are  other  expressions  in  it  calculated  to  mislead  the  jury.  The  lord  chief  baron  remarked 
in  strong  terms  upon  the  analogy  of  selling  gunpowder  and  other  articles,  in  short, 
whatever  can  be  used  in  war  for  the  destruction  of  human  heings,  to  a  belligerent,  and 
concluded  this  part  of  his  observations  with  the  words :  "  Why  should  ships  be  an 
exception  V  adding  that,  in  his  opinion,  in  point  of  law  they  were  not.  The  question, 
"  Why  should  ships  be  an  exception  ?"  is  repeated  iu  another  part.  Now,  if  these  obser- 
vations were  understood  by  the  jury  to  apply  to  a  state  of  things  existing  under  the 
provisions  of,  or  with  reference  to,  international  law  alone,  and  quite  irrespective 
of  any  municipal  law,  they  would  be,  I  think,  unobjectiona.ble ;  but  they  were  iu  my 
humble  judgment  calculated  to  mislead  a  jury,  unless  attention  was  distinctly  drawn 
to  the  fact  that  this  statute,  whatever  be  its  true  construction,  does  certainly  place 
equipped  ships  in  a  different  position  to  other  contraband  of  war. 

The  chief  baron  again  used  expressions  -which  it  is  said  may  have  led  the  jury  to 
understand  him  as  drawing  a  distinction  between  equipping  without  an  order  and 
equipping  in  obedience  to  an  order,  instead  of  distinguishing  between  equipping  and 
building,  which  I  now  understand  to  be  the  meaning  he  attributes  to  the  words  with 
respect  to  which  this  complaint  is  made ;  and  it  is  a  meaning  which  I  think  they  may 
fairly  bear,  and  would  necessarily  bear,  if  the  clauses  were  inverted,  as  was  suggested 
by  me  in  the  course  of  the  argument,  and  as  I  understood  was  assented  to  by  the 
learned  attorney  general. 

Again,  the  lord  chief  baron  having  stated  that  a  man  may  sell  an  armed  ship  to  a 
belligerent  if  he  has  it  ready,  which  is,  I  think,  correct,  proceeds,  as  I  understand,  to 
draw  from  that  a  conclusion  that  he  may  make  one  to  order ;  and  possibly  he  may 
Indlcl  a  ship,  but  he  may  not  equip  it  in  order  that  it  may  be  employed  for  war.  Now, 
if  the  lord  chief  baron  is  to  be  understood  as  saying  that  a  man  may  make  to  order  the 
same  kind  of  vessel  as  he  may  sell  when  he  has  it  ready,  that  is  to  say,  a  vessel  equipped 
and  armed,  then  such  a  direction  in  my  opinion  would  be  erroneous ;  and  I  cannot  help 
thinking  that  a  jury  would  understand  the  lord  chief  baron  to  mean  that. 

Again,  the  lord  chief  baron  said  that  he  would  not  leave  to  the  jury  the  question  of 
what  serv-ice  the  vessel  was  intended  for.  This,  I  think,  should  have  been  put.  It  may 
be  that  the  lord  chief  baron  thought,  not  that  it  did  not  arise  or  become  material  in  any 
event,  but  that  it  might  be  assumed  in  favor  of  the  Crown  as  the  facts  were  in  evidence, 
for  he  proceeded  to  say  tliat  the  question  was  whether  the  vessel  was  built  or  in  the 
course  of  building.  If  the  jury  thought,  as  the  lord  chief  baron  seems  to  have  thought, 
that  the  ship  was  not  completely  built,  and  therefore  no  equipment  or  fitting  out  could 
have  been  even  commenced,  the  question  of  intent  would  not  arise.-  But  that  was  a 
question  for  the  jury ;  and  it  was  only  in  the  event  of  their  finding  that  question  in  one- 
way, that  the  question  of  the  service  for  which  the  vessel  was  intended  became  imma- 
terial. 

Further,  it  is  complained  that  the  lord  chief  baron  directed  the  jury  that  equipping, 
fitting  out,  and  furnishing  all  meant  the  same  as  arming.  This  we  now  understand 
him  to  say  he  did  not  do,  but  only  expressed  his  opinion  that  they  did. 

It  is  clear,  however,  that  the  learned  lord  chief  baron  did  not  direct  the  attention  of 
the  jury  to  the  point  whether  there  was  an  equipment  (completed  or  attempted)  of  a 
character  doubtful  in  itself,  but  still  capable  of  being  used  for  war,  which  was  to  their 
satisfaction  established  to  be  an  equipment  for  war  by  the  evidence  of  the  intent  of  the 
parties.    And  this,  I  think,  should  have  been  left. 

I  adopt  the  proposition  stated  by  the  counsel  for  the  Crown,  that  a  summing  up 
which,  fairly  considered,  has  on  the  whole  a  tendency  to  mislead  a  jury  upon  a  question 
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of  law,  on  wliioh.  thoy  ought  to  be  guided  by  tbe  opinion  of  the  judge  and  not  to  form 
their  own  opinion,  is  open  to  the  objection  of  misdirection. 

Aa  was  remarked  by  the  attorney  general  in  his  able  argument,  the  learned  lord  chief 
baron  was  obliged  to  deal  on  the  trial  with  a  difficult  subject,  and,  as  was  said  by  the 
attorney  general,  it  is  not  wonderful  if  in  some  things  his  lordship  may  have  omitted 
to  have  made  obs^vations  which  he  would  have  made,  or  may  have  made  observations 
which  he  would  not  have  made,  had  it  been  otherwise.  Yet,  I  am  not  prepared  to  say 
that  I  find  in  the  summing  up  of  the  lord  chief  baron,  delivered  as  it  was  under  these 
circumstances  of  difficulty,  any  statement  of  law  which  is  in  my  judgment  absolutely 
erroneous.  But  it  does  seem  to  me  that  the  explanation  given  of  aa  extremely  diffi- 
cult and  obscure  act  of  Parliament  was  not  so  full  or  so  clear  as  a  jury  ought  to  have 
had  in  a  case  of  so  great  importance,  and  certainly  not  so  full  as  the  jury  will  have  if  a 
new  trial  is  granted,  now  that  the  whole  subject  has  been  so  amply  and  so  ably  discussed. 
I  think  also  that  there  are  expressions  in  the  summing  Up  which  a  jury  would  probably 
have  misunderstood ;  so  that,  on  the  whole,  I  think  we  ought  to  grant  a  new  trial  on 
the  ground  of  misdirection,  including,  as  I  do  in  that  term,  inadequate  direction,  and 
expressions  calculated  to  mislead  the  jury. 

Taking  this  view,  I  need  not  revert  to  the  question  whether  the  verdict  was  against 
evidence;  or  whether,  supposing  it  to  be  so,  the  present  case  ought  to  be  assimilated  to 
a  penal  action,  in  which  case  the  rule  is  that  a  new  trial  is  never  granted  solely  on  the 
ground  that  the  verdict  is  against  the  evidence.  I  expressly  refrain  from  offering  any 
opinion  whether  the  verdict  found  by  the  jury  in  this  case  was  or  was  not,  in  my  judg- 
ment, the  right  one.  But  I  say  that  it  was  an  unsatisfactory  verdict,  because  it  may 
have  proceeded  upon  a  misapprehension  of  the  law  and  of  the  questions  to  be  decided. 

It  is  a  satisfaction  to  me  to  find  that  my  brother  Pigot  has  arrived,  in  the  result,  at 
the  same  conclusion  with  myself,  although  his  reasons  for  doing  sb  may  not  be  entirely 
the  same  as  my  own.  It  is  also  a  satisfaction  to  me  to  kno'SY  that,  although  I  differ  from 
the  lord  chief  baron  and  my  brother  Bramwell  in  the  result,  there  are  many  broad 
points  of  agreement  between  us.  I  agree  with  them  in  thinking  that  what  this  statute 
forbids  is  an  equipment  for  wa,r.  I  agree  with  them  in  thinking  that  the  main  object 
of  the  statute  was  to  prevent  our  ports  being  made  stations  of  hostilities.  Our  differ- 
ence appears  to  be  this,  that  they  think  the  equipment  must  be  intended  to  be  com- 
pleted, so  that  the  vessel,  when  it  leaves  our  port,  shall  be  in  a  condition  at  once  to 
commit  hostilities ;  whilst  it  seems  to  me  that  in  the  fair  and  reasonable  meaning  of 
the  words  used,  another  case  is  included,  viz,  where  the  equipment,  not  being  complete 
to  that  extent,  is  yet  capable  of  being  used  for  war;  and  the  intent  is  clear  that  it  is  to 
be  used  for  war.  I  say  that  the  fair  and  reasonable  meaning  of  the  words  includes  that 
case,  and  that  we  should  judicially  construe  the  act  to  include  it. 

It  may  be  said  that  the  manner  in  which  I  have  considered  this  case,  by  a  minute 
scrutiny  of  the  words  of  the  act,  is  a  mere  lawyer's  method  of  viewiug  the  matter; 
that  in  a  case  of  this  kind  it  is  our  duty  to  take  a  broader  view;  to  take  into  our  con- 
sideration the  principles  of  international  law,  the  duties  of  nation  to  nation,  and  even 
the  opinions  of  great  statesmen  on  those  duties.  I,  for  my  part,  have  no  ambition  to 
decide  cases  in  thi»  court  in  any  other  capacity  than  that  of  a  lawyer.  In  days  long 
past,  judges,  I  think,  often  invaded  what  we  now  consider  the  sole  province  of  the 
legislature.  They  interpreted  statutes  to  include  cases  which  they  assumed  to  think 
ought  to  have  been  included ;  thus  not  merely  constituting  themselves  legislators,  but 
generally  also  legislators  ex  post  facto.  That,  I  think,  will  never  be  done  again.  As 
long  as  acts  of  Parliament  are  drawn  as  they  are  now,  the  office  of  construing  them 
will  be  no  sinecure,  though  we  have  but  to  interpret  the  law,  an4  not  to  make  it.  If 
it  is  for  the  interest  of  the  nation  that  the  law  should  be  other  than  we  interpret  it— 
if  our  construction  of  this  act  of  Parliament  may  endanger  the  peace  of  the  nation — 
then  I  say  that  it  may  be  the  duty  of  Parliament  to  enact  a  new  law ;  but  it  is  not  our 
duty  to  look  elsewliere  than  at  the  present  Statute  for  an  interpretation  of  it. 

Mr.  Baron  Pigott.  The  rule  for  a  new  trial  in  this  case  has  been  drawn  up  on 
seven  different  grounds.  We  have,  however,  to  consider  them  as  practically  reduced 
to  two ;  aud  accordingly,  the  arguments  were  directed  to  impeach  the  general  ver- 
dict whicli  was  found  for  the  claimants  of  the  ship,  the  Alexandra :  first,  upon  the 
ground  that  the  lord  chief  baron  had  misdirected,  or  had  insufficiently  directed  the 
jury  in  point  of  law;  aud  secondly,  that  the  verdict  was  against  the  weight  of  evi- 
dence. 

The  material  facts  disclosed  in  evidence  on  the  trial  were,  that  the  vessel,  the  Alex- 
andra, was  built  by  Messrs.  Miller,  who  stated  that  she  was  for  Messrs.  Fraeer,  Treu- 
holm  ,ind  Company,  agents  of  the  southern  confederacy ;  that  she  was  launched  in 
MarchJ  aud  at  the  time  of  the  seizure,  on  the  5th  of  April,  the  defendants'  workmen 
were  variously  engaged  in  fitting  her  with  stanchions  for  hammock  nettings;  that  her 
three  masts  were  up,  aud  had  lightning-conductors  on  them ;  that  she  was  provided 
with  a  cooking  apparatus  sufficient  for  one  hundred  and  fifty  or  two  hundred  people  ; 
that  her  build  was  apparently  for  a  gunboat  with  low  bulwarks,  over  which  pivot  guns 
could  play ;  and  her  hatches  were  too  small  for  merchandise ;  in  fact,  that  she  was  not 
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qualified  for  mercantile  purposes.  No  evidence  was  called  for  the  defense.  The  con- 
tention upon  the  trial,  as  upon  the  argument  before  us,  was  that,  upou  the  true  con- 
struction of  the  seventh  section  of  the  statute,  the  foreign  enlistment  act,  the  evidence 
disclosed  no  illegal  act  done  or  attempted  in  reference  to  this  vessel  which  worted  its 
forfeiture. 

The  lord  chief  haron's  direction  to  the  jury  is  before  us  at  full  length,  and  I  proceed 
to  consider  the  objection  to  its  sufficiency,  and  the  arguments  which  were  addressed  to 
the  court  thereupon.  It  is  clear  that  the  construction  of  a  statute  is  for  the  judge,  and 
there  are  no  doubt  many  statutes  which  are  so  unambiguous  in  their  language  that  it 
is  quite  sufficient  to  read  the  words  to  the  jury  without  explanation  or  comment.  A 
judge  has  a  right  to  assume  that  the  jury  whom  he  is  directing  are  persons  of  ordinary- 
intelligence,  and  in  his  direction  to  them  to  treat  them  as  such.  But  there  are  a  vari- 
ety of  statutes  of  quite  a  different  character,  and  which  persons  of  intelligence,  not 
accustomed  to  the  consideration  of  the  artificial  language  in  which  acts  of  Parliament 
are  frequently  framed,  require  to  have  fully  and  carefully  explained.  In  such  cases 
the  duty  lies  upon  the  judge  to  give  the  necessary  explanation,  and  to  evolve  the  ques- 
tion of  fact  which  the  jury  are  to  decide.  The  statute  in  question  is,  in  my  opinion, 
clearly  one  of  this  cla«s,  and  we  have  to  see  whether,  upou  the  whole,  the  jury  were 
sufficiently  directed  on  the  true  meaning  of  the  seventh  section  of  the  enlistment  act, 
so  that  they  would  clearly  understand  the  issues  of  fact  which  they  had  to  try.  -In 
order  to  determine  this  it  is  necessary  to  ascertain  the  construction  which  the  seventh 
section  ought  to  bear,  and  I  propose  to  examine  the  arguments  which  were  addressed 
to  the  court  to  guide  us  in  our  decision. 

As  to  one  class  of  these  arguments,  I  felt  great  doubt  whether  they  could  he  legiti- 
mately addressed  to  us  for  the  purpose  of  expounding  a  municipal  statute ;  and  cer- 
tainly I  do  not  consider  myself  at  liberty  to  look  upon  them  in  any  other  light  except 
as  matters  of  history  as  to  the  state  of  our  law  at  the  date  of  this  statute.  I  allude  to 
the  debates  in  ParUaraent,  the  correspondence  of  English  and  American  ministers  of 
state,  Ml-.  Hamilton's  rules  of  1793,  and  the  writings  of  modern  historians. 

But  a  second  class  of  argument  was  founded  on  the  state  of  international  obligations 
as  between  neutral  and  belligerent  nations,  and  which  it  was  argued  the  legislature, 
by  the  seventh  section,  intended  to  enforce  upon  the  subjects  of  the  Crown. 

This  argument  necessarily  embraced  a  very  wide  field,  and  no  doubt  those  obliga- 
tions are  the  foundation  of  this  legislation;  but,  in  my  opinion,  they  are  pushed  too 
far,  if  urged  as  the  necessary  limit  of  a  municipal  enactment.  A  belligerent  would 
have  no  right  to  complain  of  a  neutral  state  so  long  as  it  is  not  affected  by  hostile  acts, 
or  until  aid  be  in  some  way  actually  afforded  to  its  adversary ;  but  the  neutral  state 
as  between  itself  and  its  own  subjects  may  find  it  expedient  so  to  legislate  that 
between  the  attempt  to  commit  acts  of  hostility  and  the  completion  of  them  by  their 
subjects,  an  opportunity  would  be  afforded  to  arrest  such  completion;  and  where  the 
object  is  a  prevention  of  mischief  on  which  the  peace  of  the  country  is  supposed  to 
depend,  I  should  expect  a  priori  that  such  would  be  the  course  adopted.  Be  this  as  it 
may,  the  consideration  of  the  subject  can  for  the  present  purpose  be  serviceable  at  the 
utmost  where  the  language  employed  in  legislation  is  in  itself  really  ambiguous,  and  I 
think  that  it  cannot  be  carried  to  the  extent  of  creating  an  ambiguity  which  does  not 
otherwise  appear.  It  is  not  necessaiy  for  me  to  determine  whether  this  branch  of 
argument  is  otherwise  well  founded  by  a  comparison  of  international  obligations  with 
the  actual  provisions  of  the  act,  for  it  is  admitted  that,  to  some  extent,  the  latter  go 
beyond  them. 

A  third  head  of  argument  was  founded  by  both  sides  on  the  language  and  provisions 
of  the  American  statute.  Doubtless  it  had  the  same  general  object,  is  framed  in  pari 
materid,  and  was  the  forerunner  of  our  statute.  In  these  circumstances  I  see  no  objec- 
tion to  making  a  comparison  of  the  language  of  the  two,  and  seeing  whether  by  their 
marked  agreement  or  variance  any  doubtful  meaning  of  the  English  legislature  can 
be  more  certainly  ascertained.  And  in  the  same  way  the  authorities  of  the  American 
courts  may  serve  to  guide,  though  not  to  govern,  our  judgments.  Now,  with  reference 
to  the  corresponding  section  of  the  American  act,  as  compared  with  the  seventh  section 
of  the  English  statute,  it  is  impossible,  on  the  most  cursory  glance,  not  to  perceive 
that,  although  the  former  was  (judging  by  the  similarity  of  language)  taken  as  the 
model  of  the  latter,  yet  that  our  legislature  has  made  very  material  variations  from  it. 
Of  these  the  very  prominent  ones  are  the  use  in  the  English  statute  of  the  disjuuctive 
for  the  conjunctive,  the  extending  of  the  prohibition  to  equipping  transports  or  store- 
ships,  the  addition  of  the  words  "  or  in  order,"  to  "  with  intent,"  and  the  omission  in 
the  forfeiture  clause  of  the  materials  for  building  a  ship — alterations  which  can  only 
have  been  made  with  some  object  at  least. 

As  regards  the  American  authorities,  the  case  of  the  United  States  vs.  Quincy,  in  6tli 
Peters's  Reports,  is  niost  relied  on  by  the  Crown.  The  decision  must  be  admitted  to  be 
open  to  some  criticism.  There  was  in  that  case  certainly  evidence  of  hostile  ijrepara- 
tions,  and  neither  of  the  questions  answered  by  the  court  is  exactly  in  point.  But  it 
does  nevertheless  appear  from  several  parts  of  the  judgment  that  the  court  would,  if 
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necessary,  have  gone  the  length  of  holding,  as,  indeetl,  they  say  in  terms,  "that  the 
offense  consists  pTiucipally  in  the  intention  with  which  the  preparations  were  made  ;" 
and  again,  "  It  is  the  material  point  on  which  the  legality  or  criminality  of  the  act  must 
linrn,  and  decides  whether  the  adventure  is  of  a  commercial  or  warlike  character." 
From  this  and  other  passages  in  the  judgment  I  infer  that  they  were  disposed  to  dis- 
regard altogether  the  nature  of  the  preparations. 

I  pass  now,  however,  to  the  head  of  argument  addressed  to  us  by  both  sides,  and  on 
which,  in  my  opinion,  the  judgment  of  the  court  must  he  mainly 'based,  viz.,  on  an 
examination  of  the  statute  itself,  its  object,  preamble,  and  enacting  language ;  and  I 
own  that,  were  it  not  for  the  great  difference  of  opinion  which  seems  to  exist,  I  should 
not  have  thought  it  so  difficult  to  construe  as  it  would  thence  appear  to  be.  It  is  a 
municipal  act,  and  is  to  he  construed  according  to  the  ordinary  import  of  the  language 
employed.  This  was  the  rule  of  construction  stated  by  Baron  Parke  in  JOyde  vs.  Barnard. 
The  rule  of  construction  is  also  clearly  stated  in  the  Sussex  Peerage  case,  by  Chief 
Justice  Tindal,  thus,  "  If  the  words  are  in  themselves  precise  and  unambiguous,  then 
no  more  can  be  necessary  than  to  expound  those  words  in  their  natural  and  ordinary 
sense ;  the  words  themselves  do  in  such  case  best  declare  the  intention  of  the  lawgiver." 
And  I  confess  I  approve,  as  applicable  to  this  statute  (as  to  the  character  of  which  I 
agree  with  the  remarks  made  by  my  Brother  Channell,  though  I  say  it  now  with 
deference  after  the  lord  chief  baron's  observations)  of  Lord  Coke's  rule  in  Bonham's 
case  where  he  says,  "The  good  expositor  makes  every  sentence  have  its  operation  to 
suppress  all  the  mischiefs.;  he  gives  effect  to  every  word  in  the  statute;  he  does  not 
construe  it  so  that  anything  should  be  vain  and  superfluous  nor  makes  exposition 
against  express  words." 

Bearing  in  mind  these  rules  of  exposition,  I  find  that  the  foreign  enlistment  act 
plainly  recites  the  mischief,  and  the  cause  of  it  which  it  is  designed  to  prevent,  viz., 
"The  fitting  out  and  equipping  and  arming  of  vessels  by  her  Majesty's  subjects  with- 
out her  Majesty's  license,  for  warlike  operations,  which  may  be  prejudicial  to  and  tend 
to  endanger  the  peace  and  welfare  of  this  kingdom."  Tliis  language  is  tolerably  plain, 
and  I  pass  on  to  coasider  the  enacting  clause,  where  the  mode  of  prevention  is  stated. 

The  language  of  it  is  varied,  and  as  I  think  in  some  respects  studiously  varied  from 
that  of  the  preamble.  There  is  introduced  into  it  the  additional  word  "  furnish ;"  the 
copulative  "and"  is  changed  into  the  disjunctive  "or,"  to  connect  the  four  much 
debated  words,  instead  of  the  expression  "fitting  and  equipping  and  arming  of  vessels 
for  warlike  operations,"  which  is  the  language  of  the  preamble,  the  expression  is 
"  equipping,  furnishing,  fitting  out,  or  arming,  of  any  ship  or  vessel  with  intent  or  in 
order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince, 
&c.,  as  a  transport  or  store-ship,  or  with  intent  to  cruise  or  commit  hostilities,"  &c.  It 
is  agreed  on  all  hands  that  the  latter  words,  "  with  intent,"  may  be  taken  as  omitted 
here.  The  clause  is  also  directed  not  only  against  the  principal  offenses  stated  iu  the 
preamble,  but  also  against  any  attempt  to  commit  them,  and  also  against  the  know- 
ingly aiding,  assisting,  or  being  concerned  in  them;  offenses  expressly,  of  course, 
mentioned  tor  the  purpose  of  the  forfeiture.  The  enacting  clause,  therefore,  is  more 
extensive  than  the  preamble,  but  I  take  it  to  be  a  clear  rule  of  construction,  that 
where  that  is  the  case  effect  must  nevertheless  be  given  to  the  larger  words  of  the 
clause. 

It  would  be  unnecessarily  lengthening  my  judgment  if  I  attempted  to  review  all  the 
arguments  on  this  part  of  the  case.  I  shall,  therefore,  confine  myself  to  noticing  some  of 
them,  in  the  course  of  stating  my  own  views.  And  first,  I  do  not  think  that  the  legis- 
lature have  used  any  apt  words  to  prohibit  the  building  a  hull  of  a  vessel  as  contra- 
distinguished from  equipping  it  for  sea,  and  for  other  purposes.  It  seems  to  me  that 
if  such  had  been  the  intention,  it  would  have  been  done  plainly  by  the  use  of  the  word 
"build"  before  the  expressions  "equip,"  &c.,  and  that  it  is  impossible  for  a  court  to 
guess  that  such  might  have  been  the  meaning,  as  was  argued  by  the  attorney  general, 
from  the  use  of  so  doubtful  an  expression  as  that  of  "fit  out,"  rendered  more  doubtful 
for  such  a  purpose  by  its  collocation  in  the  sentence,  not  standing  even  in  the  position 
which  it  occupies  in  the  American  statute,  namely,  first,  but  placed  among  expressions 
plainly  signifying  acts  done  on  a  vessel  in  existence.  And  when  reference  is  made  to 
the  forfeiture  clause,  it  is  to  be  observed  that  neither  the  "  hull "  nor  the  "  building 
materials"  are  enumerated  there;  but,  as  before  observed,  the  latter  words  which 
were  to  be  found  in  the  American  act  appear  to  be  studiously  omitted,  and  no  equiva- 
lent ones  are  substituted.  The  subject  was  one  too  prominent  to  have  escaped  the  obser- 
vation of  the  framers  of  the  statute,  and  I  am  led  therefore  to  infer  that  the  legislature 
had  reasons  for  not  interfering  with  the  ship-building  trade,  as  such,  in  contradistinction 
to  the  business  of  equipping  ships.  It  may  have  been  because  of  its  extent  and  import- 
ance, or  the  legislature  may  have  hoped  to  prevent  the  mischief  aimed  at  by  less 
objectionable  means,  or  (and  I  think  that  most  probable)  it  may  have  considered  that 
ample  time  would  be  afforded  between  the  completion  of  the  hull  and  the  equipments 
necessary  to  enable  it  to  leave  the  port,  during  which  its  destination  being  ascertained, 
if  illegal,  a  seizure  could  be  effected.    Whether  I  am  right  in  these  suggestions  or  not, 
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I  fmd  no  distinct  prohibition  against  the  building  of  a  hull  or  vessel,  and  I  feel  bound, 
therefore,  to  say,  that  by  building  merely,  no  forfeiture  is  incurred.  But  I  am  .of 
opinion  that  any  act  of  equipping,  furnishing,  or  fitting  out  done  to  the  hull  or  vessel, 
of  whatever  nature  or  character  that  act  may  be,  if  done  with  the  prohibited  intent,  is 
expressly  within  the  plain  language,  and  also  within  the  evident  spirit  of  the  statute. 
The  intent  I  take  to  mean  an  intent  of  the  principal  (who  has  control  of  the  ship)  having 
directly  for  its  object  the  employment  of  the  vessel  by  a  foreign  state,  and  in  the  equipper 
a  like  intent,  and  with  such  intent  a  contributory  equipment  of  some  kind  necessary  to 
such  employment,  and  it  is  evident  that  the  intents  need  not  be  derived  solely  from 
the  nature  of  the  equipments,  but  may  be  proved  aliunde.  It  may  not  be  easy  to  define 
in  all  cases  the  exact  point  at  which  the  building  of  the  hull  ends  and  the  act  of  equip- 
ping or  fitting  out  begins,  but  that  in  each  case  would  be  for  a  jury  to  decide. 

I  will  now  state  some  reasons  for  the  construction  at  which  I  have  arrived.  I  feel 
bound  where  the  legislature  has  u^ed  different  expressions  having  different  meanings, 
and  has  coupled  them  with  the  disjunctive  "  or,"  not  to  treat  them  as  if  they  were 
coupled  with  the  copulative  "  and,"  or  as  merely  redundant  expressions,  unless  I  am 
compelled  by  the  context  to  do  so,  but  to  give  effect  to  each  of  them  so  far  as  they  will 
admit  of  it,  unless  I  thereby  find  that  manifest  injustice  or  absurdity  will  result.  I  do 
not  find  that  in  the  present  case,  and  I  therefore  do  suppose  that  the  legislature 
attached  different  meanings  to  the  several  expressions.  I  fufther  think  it  impossible 
to  believe  that  the  word  "  and"  in  the  American  statute  should  have  been  so  pointedly 
changed  to  "or"  by  our  legislature  without  some  object. 

It  was  argued  that  the  four  expressions  are  to  be  construed  as  ^mdem  generis ;  the 
word  "  arm"  being  the  distinctive  feature.  But,  in  my  judgment,  the  use  of  so  many 
as  four  different  words  can  hardly  have  been  meant  to  express  precisely  the  same  thifig ; 
and  it  is  obvious  that  the  words  "  equip,  furnish,"  and  "  fit  out,"  are  used  in  the  sec- 
tion, for  some  purposes  at  least,  to  signify  something  different  from  the  word  "  arm." 
For  instance,  as  applicable  to  a  transport  or  store-ship,  they  are  so  used.  Then  these 
words  being  there  used,  as  they  must  be,  to  signify  peaceful  equipments,  it  would  seem 
a  very  forced  construction  to  say  that  they  exclude  the  same  meaning  when  applied  to 
a  ship  intended  to  commit  hostilities,  although  that  ship  equally  requires  peaceful 
equipments  with  a  transport  or  store-ship. 

But  it  was  urged,  and  more  particularly  by  Mr.  Mellish,  that  the  several  expressions 
may  have  a  several  effect  given  to  them,  only  that  their  meaning  should  be  restricted 
to  equipments  of  a  distinctive  character,  according  to  the  nature  of  the  ship ;  and  there- 
fore that  a  ship  intended  for  war  must  have  warlike  equipments. 

I  think  that  this  construction  would  in  effect  be  introducing  into  the  statute  words 
that  are  not  to  be  found  there,  which  is  quite  as  objectionable  as  striking  out  words 
which  are  there,  or  it  would  be  changing  the  collocation  of  the  language  for  the  pur- 
pose of  forcing  its  meaning ;  for  it  is  not  said  in  the  statute  that  those  equiiiments 
alone  are  unlawful  which  shall  make  the  ship  fit  in  all  respects  for  its  purpose,  whether 
as  a  store-ship  or  to  commit  hostilities  ;  but  those  equipments  are  unlawful  which  are 
supplied  with  intent  that  the  ship  shall  be  employed  in  the  service  of  a  foreign  state; 
and  then  the  several  services  in  which  it  shall  not  be  so  employed  are  enumerated, 
the  service  of  committing  hostilities  being  one  of  them. 

Again,  it  is  admitted  by  the  claimants'  counsel  that  a  complete  equipment  is  not 
necessary  to  the  violation  of  the  statute,  but  that  a  partial  one  is  sufficient,  if  of  the  dis- 
tinctive kind ;  and  further,  that  as  regards  a  war  ship  any  warlike  equipment,  even 
short  of  arming,  is  forbidden.  The  consequence  would  be  that  you  may  not  put  one 
gun  carriage  or  gun  on  board  without  a  violation  of  the  statute,  and  yet  by  such  par- 
tial warlike  equipment  the  ship  would  be  no  more  in  a  position  to  commit  hostilities 
than  she  would  if  she  was  only  peacefully  equipped.  But  it  seems  to  me  that  a  strange 
result  would  be  produced  if  we  were  to  hold  tbat  the  statute  intended  to  prohibit  only 
warlike  equipments  in  a  ship  of  wfcr,  founded  on  the  words  "  equip  with  intent  to  com- 
mit hostilities,"  which  was  Sir  Hugh  Cairns's  argument ;  for  that  reasoning  would 
drive  us  to  say  that  only  such  warliie  equipments  are  forbidden  as  would  enable  the 
ship  to  commit  hostilities,  as  was  argued  in  Quincy's  case.  The  consequence  would  be 
that  this  vessel  might  have  its  pivot  guns  on  board,  and  yet  no  offense  be  committed 
against  the  statute,  because  without  the  cannon  balls  and  powder  her  equipment 
would  still  be  useless  for  actually  committing  hostilities ;  so  that  if  the  intention  really 
were  to  go  out  of  port  equipped  with  a  fuU  armament,  but  not  to  receive  her  ammuni- 
tion on  board  until  she  was  out  of  the  English  waters,  the  seventh  section  would  stiU 
not  be  violated. 

Again,  with  reference  to  the  necessity  of  distinctive  equipments,  I  have  not  heard 
that  there  are  any  such  applicable  to  a  store-ship,  except  the  ordinary  peaceful  ones 
which  a  merchant  ship  requires.  And  if  the  argument  of  distinctive  equipments  will 
not  hold  as  to  all  the  several  ships  pointed  out  by  the  statute,  I  do  not  think  that  I 
have  a  right  to  apply  it  arbitrarily  to  one  class,  viz.,  to  ships  equipped  with  intent  to 
commit  hostilities. 

As  regards  the  meaning  of  the  several  expressions,  and  the  necessity  for  the  use  of 
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them  in  the  statute,  it  may  be  that  the  word  "  equip  "  in  its  largest  sense  would  alone 
have  sufficed;  hut  probably  an  interpretation  clause  would  have  been  requisite,  as  it 
certainly  means  different  things  when  applied  to  different  subject-matters.  In  Fal- 
coner's Marine  Dictionary  it  is  defined  as  "a  term  frequently  applied  to  the  business  of 
fitting  a  ship  for  sea  or  arming  her  for  war,"  and  I  think,  therefore,  the  other  expres- 
sions may  be  regarded  as  in  the  nature  of  words  of  interpretation  of  the  possibly 
ambiguous  expression  "  equip,"  and  meaning  the  same  as  if  the  words  had  been  a  pro- 
hibition of  equipment,  including  ships'  furniture  of  all  kinds,  and  arms.  But  because 
the  word  "arm"  is  added  to  the  others  in  order  fully  to  express  a  complete  description 
of  the  equipments,  peaceful  and  warlike,  of  a  war  vessel,  I  feel  it  impossible  to  say  that 
I  ought  so  to  construe  the  section  as  to  deprive  the  other  expressions,  to  which  it  is 
superadded,  of  their  ordinary  meaning.  I  do  not  therefore  in  the  result  find  any  reason 
for  this  distinctive  construction.  In  my  view,  the  prohibited  intent  is  the  main  ingre- 
dient, and  any  act  of  equipping  done  in  furtherance  of  that  intent  will  constitute  the 
whole  offense ;  for  assuming  the  same  intent  to  be  present  in  two  persons,  I  do  not  see 
the  difference  between  the  agent  who  did  put  on  board  this  ship  the  cooking  apparatus 
suf&oient  for  one  hundred  and  fifty  or  two  hundred  men  and  fitted  the  stanchions,  and 
the  man  who  might  have  put  on  board  a  pivot  gun  to  have  played  over  the  low  bul- 
warks when  ammunition  should  be  supplied  by  some  one  afterward.  Both  would  be 
acting  with  a  common  object,  and  the  part  contributed  by  each  would  equally  conduce 
to  the  fulfillment  of  it. 

Before  I  could  come  to  the  conclusion  contended  for  by  the  claimants  in  the  absence 
of  plainer  words  to  that  effect,  I  must  believe  that  the  legislature,  when  enacting  a 
forfeiture  and  power  to  arrest  a  vessel,  meant  to  deprive  itself  of  all  reasonable  oppor- 
tunity for  exercising  that  power,  and  that  too  when  the  avowed  object  is  to  prevent 
the  vessel  leaving  the  English  port,  and  not  merely  to  punish  offenders  by  indictment 
afterward.  Upon  this  restricted  construction  it  is  practically  plain  that  the  statute 
would  be  set  at  defiance  in  one  of  two  ways,  either  as  was  done  by  the  Alabama,  whose 
armaments  went  out  in'  another  ship,  or  by  completing  the  peaceful  equipments  first, 
and  then  putting  on  board  the  guns  as  the  last  act  in  port,  probably  occnpying  a  few 
hours  at  most,  and  giving  no  opportunity  of  seizure  and  prevention.  In  fine,  I  see  no 
more  reason  for  saying  that  the  ship  must,  in  order  to  violate  the  statute,  be  so  equipped 
in  our  ports  with  arms  as  to  be  ready  to  commit  hostilities  on  leaving  them,  than  for 
saying  that  she  must  be  sufficiently  manned  also,  without  which  she  would  certainly 
not  be  in  such  a  condition.  I  cannot  so  restrict  the  statute  by  construction  without 
ieeUng  that  I  should  virtually  repeal  it. 

In  arriving  at  my  construction  I  do  not  feel  pressed  by  Sir  Hugh  Cairns's  argument 
of  inconsistency  in  drawing  so  sharp  a  line  between  the  buUding  and  the  equipping, 
for  the  same  might  be  said  of  the  distraction  which  does  exist  between  seUing  an  armed 
vessel  to  a  belligerent  and  arming  one  with  the  requisite  intent  under  an  order  of  the 
same  purchaser ;  the  line  is  equally  sharp,  and  the  only  difference  is  in  the  place  where 
it  is  to  be  drawn.  Indeed,  this  argument  is  rather  to  be  addressed  to  the  lawgiver  than 
to  the  expounder,  if  there  be  inconsistency  in  the  legislation.  Admitting,  as  I  do,  that 
there  is  inconsistency  in  the  state  of  this  law  as  to  what  is  lawful  and  what  is  not,  I 
believe  nevertheless  that  the  lesser  amount  of  inconsistency  is  iQOurred  by  adhering  to 
the  ordinary  meaning  of  the  language  employed  as  I  have  above  construed  it. 

Upon  this  view  of  the  statute,  in  my  opinion,  the  proper  direction  to  the  jury  would 
have  been  that  they  should  first  look  to  see  whether  the  equippers  had  had  the  inten- 
tion which  I  have  above  mentioned,  together  also  with  the  intent  of  the  principal  as 
explained  by  my  brother  Channel!;  and,  secondly,  whether  with  such  intent  they  had 
done  any  act  toward  equipping,  furnishing,  or  fitting  out  the  ship,  beyond  the  mere 
work  of  building  the  hull  of  the  vessel,  or  had  attempted  or  endeavored  so  to  do ;  and 
I  agree  with  the  definition  of  the  attempt  which  my  brethren  have  given.  But  looking 
at  the  whole  of  the  direction  of  the  lord  chief  baron,  (which  I  need  not  criticise  at 
length  after  my  brother  ChanneU's  judgment,)  although  his  lordship  does  appear  to 
have  left  the  question  of  equipping,  furnishing,  or  fitting  out  to  the  jury  in  the  alter- 
native, yet  I  think  there  are  other  passages  of  the  summing  up  which  are  inconsistent, 
and  which  would  have  a  tendency  to  mislead  them.  I  need  not  recapitulate  them,  as 
my  brother  Channell  has  done  so  at  full  length,  and  I  therefore  conclude  by  saying  that 
I  think  that  the  jury  should  have  been  distinctly  told  that  the  intent  as  before  defined 
being  established  to  their  satisfaction,  any  act  of  equipping  in  furtherance  of  such 
intention  would  be  unlawful  within  the  meaning  of  the  statute. 

I  am  also  further  of  opinion  that,  even  if  my  construction  of  the  statute  be  incorrect 
and  if  it  ought  to  be  construed  as  Mr.  Mellish  contended,  that  is,  as  prohibiting  only 
equipments  of  a  distinctive  character,  yet  that  upon  the  evidence  above  stated  there 
was  sufficient  upon  which  to  direct  the  jury  that  the  claimants  had  supplied  distinctive 
equipments  within  that  meaning  of  the  act.  The  evidence  to  which  I  allude  is  the 
proof  of  the  fitting  stanchions  for  hammock  racks  and  the  cooking  apparatus  for  a  crew 
of  one  hundred  and  fifty  or  two  hundred  people  to  a  war  vessel.    I  do  not  find  that 


PARLIAMKNTAET   AND   JUDICIAL   APPENDIX,    NO.   XV.  451 

snch  direction  was  given,  and  I  am  therefore  of  opinion  that,  upon  the  ground  of  an 
insufScient  direction,  there  ought  to  be  a  new  trial. 

On  the  other  ground,  that  the  verdict  was  against  the  evidence,  I  agree  with  my 
brother  ChanneU,  that  it  is  unnecessary  for  me  to  decide  it,  as  I  think  that  the  rule 
should  be  made  absolute  on  the  ground  of  insufficient  direction. 

Mr.  Attorney  General.  My  lord,  the  court  being  equaUy  divided  in  opinion,  if  it  is 
your  lordship's  desu-e  that  a  judgment  should  be  given,  I  believe  it  is  necessary  that 
some  arrangement  should  be  made  for  that  purpose,  that  by  the  consent  of  one  of  the 
judges  who  has.  delivered  an  opinion,  the  rule  ehould  be  either  discharged  or  made  ab- 
solute, otherwise  we  should  have  no  judgment  at  aU  which  could  be  taken  anywhere 
else. 

Lord  Chief  Baron.  The  officer  of  the  court,  the  Queen's  remembrancer,  says,  that 
according  to  the  practice  you  would  have  an  appeal  either  way ;  but  it  would,  perhaps, 
be  better  if  there  were  an  apparent  judgment  of  the  court,  deciding  one  way  or  the  other, 
in  order  to  remove  every  possible  doubt. 

Mr.  Baron  Pigott.  Then  I  will  withdraw  my  judgment. 

Mr.  Baron  Channels.  According  to  the  rules  which  the  court  made  on  the  opening 
of  this  argument,  in  order  to  assimilate  this  case  to  an  ordinary  civil  action,  when  a 
rule  for  a  new  trial  drops  on  the  ground  that  the  court  is  eq^ually  divided,  there  is  a 
right  of  appeal. 

Lord  Chief  Baron.  My  brother  Pigott  withdraws  his  judgment. 

Mr.  Baron  Pigott.  Tea. 

Lord  Chief  Baron.  Then  the  rule  will  be  discharged. 

Mr.  Attorney  General.  That  is  quite  enough,  my  lord. 


In  the  House  of  Lords. 

Present :  The  Lord  Chancellor,  Lord  Cranworth,  Lord  St.  Leonards,  Lord  Wensleydale, 
Lord  Chelmsford,  and  Lord  Kingsdown. 

Between  her  Majesty's  Attorney  General,  appellant,  and  Herman  James  Sil- 
LEM  and  Others,  claiming  the  Alexandra,  respondents. 

Decisions  of  fhe  loi'ds  sitting  on  appeal. 

Friday,  March  11, 1864. 

Lord  Chancellor.  My  lords,  this  appeal  depends  on  the  question  whether  the 
rules  made  by  the  Court  of  Exchequer  on  the  4th  of  November,  1863,  are  warranted  by 
the  power  contained  in  the  twenty-sixth  section  of  the  statute  of  the  twenty-second  and 
twenty-third  year  of  the  Queen,  commonly  called  the  Queen's  remembrancer's  act. 

The  second  common  law  procedure  act,  which  passed  in  the  year  1854,  contains  many 
important  enactments  with  reference  to  the  jurisdiction  of  the  superior  courts  of  common 
law,  and  some  of  the  most  important  are  the  provisions  that  create  new  rights  of  appeal. 
In  jury  trials  at  common  law  grave  questions  frequently  arise,  and  are  decided  on 
motions  for  a  new  trial  or  on  rules  to  enter  a  verdict  or  nonsuit ;  but  from  the  deci- 
sions of  the  court  so  given  there  was  not  before  the  act  of  1854  any  right  of  appeal. 

The  creation  of  a  new  right  of  appeal  is  plainly  an  act  which  requires  legislative 
authority.  The  court  from  which  the  appeal  is  given  and  the  court  to  which  it  is  given 
must  both  be  bound,  and  that  must  be  the  act  of  some  higher  power.  It  is  not  com- 
petent to  either  tribunal,  or  to  both  collectively,  to  create  any  such  right.  Suppose  the 
legislature  to  have  given  to  either  tribunal,  that  is,  to  the  court  of  the  first  instance 
and  to  the  court  of  error  or  appeal  respectively,  the  fullest  power  of  regulating  its  own 
practice  or  procedure,  such  power  would  not  avail  for  the  creation  of  a  new  right  of 
appeal,  which  is  in  effect  a  limitation  of  the  jurisdiction  of  one  court  and  an  extension 
of  the  jurisdiction  of  another.  A  power  to  regulate  the  practice  of  a  court  does  not 
involve  or  imply  any  power  to  alter  the  extent  or  nature  of  its  j  urisdiction.  Accordingly, 
it  was  necessary  in  the  act  of  1854,  not  only  to  give  new  rights  of  appeal,  but  to  define 
and  bind  certain  courts  to  entertain  the  appeal  so  given,  and  this  is  done  by  the  thirty- 
sixth  section  of  the  act,  which  declares  that  the  court  of  error,  the  exchequer  chamber, 
and  the  House  of  Lords  shall  be  courts  of  appeal  for  the  purposes  of  the  act. 

The  common  law  procedure  act  of  1854  was,  like  the  act  of  1852,  limited  to  the 
superior  courts  of  common  law,  and  from  the  manner  in  which  the  act  was  expressed 
these  words  intentionally  excluded  that  court  which  is  called  the  revenue  side  of  the 
court  of  exchequer.  It  required,  therefore,  another  exercise  of  legislative  authority  to 
make  the  special  provisions  of  fhe  act  of  1854  which  had  created  new  rights  of  appeal 
in  the  oth&c  courts  applicable  to  suits  as  between  the  Crown  and  the  subject  in  the 
court  on  the  revenue  side  of  the  exchequer.    In  making  the  orders  now  in  question  the 
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Tjarons  of  the  court  of  exchequer  have  assumed  that  a  discretionary  power  to  exercise 
this  legislative  authority  or  not,  and  thereby  to  confer  or  to  withhold  this  important  ben- 
efit of  new  rights  of  appeal,  has  been  given  to  them  by  the  twenty-sixth  section  of  the 
act  of  1859.  If  the  legislature  has  done  this  it  has  done  a  thing  which  is  very  irregular, 
and  which  antecedently  would  seem  to  be  very  improbable. 

It  is  not  reasonable  to  suppose  that  in  matters  affecting  the  taxation  of  the  subject 
the  legislature  would  abdicate  its  own  functions,  and  delegate  to  the  barons  of  the 
exchequer  the  power  of  determining  at  their  pleasure  whether  in  certain  cases  there 
should  or  should  not  be  a  right  of  appeal  as  between  the  subject  and  the  Crown. 

This  improbability  is  much  increased  when  attention  is  directed  to  the  particular 
provisions  of  the  statute  in  question,  namely,  the  Queen's  remembrancer's  act.  The 
tenth  section  embodies  and  applies  (with  some  slight  differences)  to  the  revenue  side 
of  the  court  the  provisions  as  to  error  and  appeal  contained  in  the  forty-sixth  section  of 
the  common  law  procedure  act  of  1852,  and  the  thirty-second  section  of  the  act  of 
1854. 

New  rights  of  appeal  are  created  and  regulated  by  the  twelfth,  thirteenth,  fourteenth, 
and  fifteenth  sections.  By  the  sixteenth  section  special  legislative  provisions  as  to  the 
examination  and  attendance  of  witnesses,  together  with  the  provisions  contained  in 
the  forty-sixth,  forty  seventh,  forty-eighth,  and  forty-ninth  sections  of  the  act  of  1854, 
are  expressly  extended  to  suits  and  proceedings  on  the  revenue  side  of  the  Court  of 
Exchequer ;  and  in  the  eighteenth  and  nineteenth  sections  are  contained  express  enact- 
ments regulating  proceedings  in  error  on  the  revenue  side  of  the  court,  and  embodying 
the  one  hundred  and  forty-sixth  and  one  hundred  and  forty-seventh  sections  of  the  act 
of  1852;  and  by  the  twentieth  section  the  power  of  appealing  to  a  court  of  error  by 
means  of  a  bill  of  exceptions  is  for  the  first  time  created  on  the  revenue  side  of  the 
court. 

Suits,  therefore,  between  the  Crown  and  the  subject  on  the  revenue  side  of  the  ex- 
chequer are  by  these  express  enactments  put  on  the  same  footing  with  respect  to 
proceedings  in  error  as  suits  between  subject  and  subject  in  the  coui-ts  of  common  law, 
with  the  exception  only  of  the  right  of  appeal  from  interlocutory  orders  given  by  the 
thirty-fourth  and  thirty-fifth  sections  of  the  act  of  1854.  It  is  difficult  to  resist  the 
impression  that  these  last-msntioned  rights  of  appeal  were  intentionally  omitted  by  tlie 
legislature  as  not  being  expedient  in  revenue  cases ,  but  it  is  much  more  difficult  to 
accept  the  proposition  of  the  Crown,  that  these  rights  were  left  by  the  legislature  to 
be  conferred  or  not,  at  the  pleasure  of  the  chief  baron  and  two  or  more  barons  of  the 
Court  of  Exchequer.  These  improbabilities  and  difficulties  must  of  course  yield  to  any 
enactment  expressly  declaring  that  such  is  the  intention  of  the  legislature,  but  they 
are  of  sufficient  weight  to  render  it  necessary  that  the  language  of  such  alleged 
enactment  shall  be  clear  and  unequivocal,  and  not  admit  of  any  other  reasonable 
■construction. 

With  these  observations  we  come  to  the  construction  of  the  twenty-sixth  section  of 
,  the  statute.  It  contains  two  distinct  powers  given  to  the  lord  chief  baron  and  two  or 
more  barons  of  the  court. 

By  the  first  power  they  are  authorized  to  make  rules  and  orders  as  to  the  process, 
■  practice,  and  mode  of  pleading  on  the  revenue  side  of  the  court.  -Here  the  word  "  prac- 
.tice"  is  used  in  its  common  and  ordinary  sense,  as  denoting  the  rules  that  make  or 
guide  the.eursus  curiw,  and  regulate  the  proceedings  in  a  cause' within  the  walls  or  lim- 
its of  the  court  itself.  Under  this  power  any  rule  might  be  laid  down  by  the  barons 
for  the  guidance  of  their  own  proceedings  that  did  not  require  express  legislative  sanc- 
tion. By  the  second  power  conferred  by  the  twenty-sixth  section,  the  lord  chief  baron 
and  two  other  barons  are  authorized  to  extend,  apply,  and  adapt  to  the  revenue  side  any 
of  the  provisions  of  the  common  law  procedure  acts  of  1852  and  1854,  and  any  of  the 
rules  of  pleading  and  practice  on  the  plea  side  as  may  seem  to  them  expedient  for — 
■that  is,  for  the  purpose  of  making  the  "  process,  practice,  and  mode  of  pleading  on  the 
revenue  side  as  nearly  as  may  be  uniform  with  the  process,  practice,  and  mode  of 
^pleading  on  the  plea  side." 

First,  it  was  admitted  on  all  hands,  and  if  not,  it  is  clear,  that  the  provisions  in  the 
■acts-  of  1852  and  1854,  which  may  be  thus  extended,  applied,  and  adapted,  must  be  provi- 
^IdSlB  relating  to  process,  practice,  and  mode  of  dealing.  Uniformity  of  process,  prac- 
<"^ft(fe)'and  pleading  on  both  sides  of  the  court  is  the  object  of  power,  and  defines  its 
•esdtfeBt. 

I'sfieoondly,  it  is  very  difficult  to  give  to  the  words  "process,  practice,  and  mode  of 
pleading,"  in  this  second  power,  a  different  meaning  or  extent  of  signification  from 
that  which  they  bear  iu  the  first  power  given  by  the  prior  part  of  the  section. 

Taking  then  the  word  "practice"  as  equivalent  to  the  cursus  curim,  or  regulations  of 
'proceedings  within  the  court  itself,  the  question  is  whether  the  thirty-fourth,  thirty- 
fifth,  and  thirty-sixth  sections  of  the  act  of  1854  oan,with  any  propriety  of  language 
be  denominated  provisions  or  rules  respecting  process,  practice,  and  mode  of  pleading. 
This  is  a  question  of  verbal  nicety  depending  on  nice  shades  of  meaning  in  a  word. 
■The  thirty-fourth,  thirty-fifth,  and  thirty-sixth  sections  of  the  act  of  1854  create,  as  I 
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have  said,  new  rights  of  appeal.  An  appeal  is  the  right  of  entering  a  superioroourt, 
and  invoking  its  aid  and  interposition  to  redress  the  error  of  tl^e  court  helow.  it 
seems  absurd  to  denominate  this  paramount  right  part  of  the  practice  of  the  mleiior 
tribunal.  The  mode  of  proceeding  may  he  regulated  partly  hy  the  practice  ot  the  inle- 
rior,  and  partly  hy  the  practice  of  the  superior  tribunal,  but  the  appealitself  is  wholly 
independent  of  these  rules  of  practice.  The  right  to  bring  an  action  is  very  distinct 
from  the  regulations  that  apply  to  the  action  when  brought,  and  which  constitute  the 
practice  of  the  court  in  which  it  is  instituted.  So  the  thirty-fourth  and  thirty-fifth 
sections  of  the  act  of  1854,  which  create  new  rights  of  appeal,  and  the  thirty-sixth  sec- 
tion, which  defines  and  binds  certain  courts  to  receive  and  determine  such  appeals, 
caniot  with  any  accuracy  or  propriety  be  termed  provisions  which  relate  to  process, 
practice,  or  mode  of  pleading,  either  in  the  court  appealed  from  or  that  to  which  the 
appeal  is  to  be  made.  They  are  enactments  creating  new  relations  between  certain 
courts  in  cases  which  are  defined,  and  they  are  as  distinct  fiom  rules  of  practice  as 
international  law  is  distinct  from  municipal.  „       ^    ,         ,  ,         i      +!,„  „„+T,nv 

On  reading  the  rules  in  question  which  profess  to  have  been  made  under  the  authoi- 
itv  of  the  twenty-sixth  section  no  one  using  the  common  language  of  lawyers  would 
caU  them  provisions  relathag  to  the  practice  of  the  Court  of  Exchequer  on  the  revenue 
side.  For  the  third  rule  is  that  the  court  of  error,  the  Exchequer  Chamber,  and  the 
House  of  Lords  shall  be  courts  of  appeal  for  this  purpose ;  that  is,  for  the  purpose  ot 
the  appeal  given  by  the  first  and  second  rules;  and  the  sixth,  seventh,  eight,  and  ninth 
rules  prescribe  the  duty  and  define  the  authority  of  these  courts  of  appeal.  These 
rules  are  so  many  legislative  enactments  purporting  to  create  a  new  lurisdictioniu  the 
Court  of  Exchequer  tihamber  and  House  of  Lords,  and  prescribing  the  mode  in  which 
such  new  jurisdiction  shall  be  exercised.  It  is  simply  an  incorrect  use  of  l^f  Slf  g«  ^o 
call  such  enactments  provisions  respecting  the  process,  practice,  or  mode  of  pleading 
in  the  Court  of  Exchequer;  but,  unless  they  can  he  property  and  stoutly  s°deuom^^^ 
nated,  there  is  not  in  my  opinion  any  authority  to  make  such  rules  oonterred  by 
the  twenty-sixth  section  of  the  Queen's  remembrahcer's  act.  „„„„„.„„ 

The  priicipal  argument  of  the  attorney  general  was,  that  the  words  process  prac- 
tice, and  mode  of  pleading"  were  equivalent  to  the  word  "procedure,"  and  that  the 
word  "procedure"  denotes  the  whole  course  of  a  cause,  from  its  commencement  in  the 
court  of  first  instance  until  its  final  adjudication  in  the  ultimate  court  of  aPpeal,  and 
he  then  contends  that  a  provision  giving  a  new  right  of  appeal  may  '?f  P™Pf  ^^ jf;"?®* 
a  provision  relating  to  the  procedure  of  a  cause.  I  cannot  accept  either  of  these  two 
po^Xns  The  wolds  "process,  practice,  and  mode  of  pleading'-  are  not  used  m  the 
abstract!  but  always  with  reference  to  some  court  or  courts  and  so  used  they  have  a 
well  understood  a£d  definite  meaning.  They  are  used  ™,t^«^^<5"*y-"^*'^„^^**'°'i,V' 
connection  with  the  plea  side  and  revenue  side  of  the  Court  of  Exchequer  and  prop^^^^^^^ 
denote  the  proceedings  in  a  cause  on  either  side  withm  the  wallp  of  that  tribuiial. 
STeyhaveno  extra  tfrritorial  operation;  but  if  they  receive  the  larger  oonstruction 
of  the  attorney  general  it  would  follow  that  under  the  twenty-sixth  section  the  barons 
of  the  exohequir  would  have  power  to  make  rules  as  to  procedure  m  the  House  of 

''"n'^v^aT^org^db^tt^a^orney  general  that  the  proceeding  to  e-r  is  now  made 
a  step  in  the  cause,  that  is,  a  step  in  procedure,  and  if  procedure  be  as  he  contends 
equivalent  to  process,  practice,  and  mode  of  pleading,  it  is  a  step  withm  the  meaning 
of  those  words^  The'fiuacy  of  this  ingenious  verbal  argument  ««- «;«,  .^  ^?f «  f  ,^,^,^J 
observed,  in  taking  the  word  "  procedure  "  in  the  abstract  and  substituting  it  for  pro- 
ems, practice,  and  mode  of  pleading,  also  taken  abstractedly ;  that  is,  taken  m^^^^ 
manner  in  which  they  are  never  found  in  the  acts  m  question.  The  words  step  in 
because  "Ire  used,  as  is  well  knowa,  for  the  purpose  of  denoting  that  m  future  it 
should  be  necssary  to  sue  out  a  new  writ  for  the  purpose  of  entering  a  court  of  erior 

But  it  has  been^further  contended  that  inasmuch  as  by  the  twentieth  section  of  the 
Queen's  remembrancers  act  the  proceeding  by  bill  of  exception  is  extended  to  the  rev- 
enue side,  by  which  any  error  or  omission  in  the  ruling  of  a  judge  at  the  trial  may  be 
brought  before  a  court  of  error,  the  giving  of  an  appeal  from  the  judgment  ot  the 
court  in  banc  on  the  same  question  of  error  in  the  ruling  s  no  more  than  a  regulation 
of  form,  and  not  the  introduction  of  a  new  right  of  appeal. 

Brthe  observation  is  not  correct  in  point  of  fact,  for  the  ^,^11 «/ e^^c^PtTIl fiction 
ruling  of  the  judge  at  the  trial;  whereas  the  appeal  created  by  ^^^  ^^''^l-^ff^X^'^^ 
of  thi  act  of  1854  is  from  a  different  judgment,  vi.,  the  decision  "f^^I^e  court  in  baico^ 
But  the  answer  to  the  whole  of  this  argument  is,  that  although  the  biU  of  exceptions 
was  a  weU-known  proceeding  in  the  courts,  except  on  t^e  revenue^side  of  the  exch.quor, 
anterior  to  the  vear  1854,  vet  the  legislature  deemed  it  necessary  to  create  the  new 
SS  of  Vpeal^^ierar'eVen  Dy  the  thirty-fourth  and  thirty-fifth  sections  of  the 
act  of  1854  by  express  enactments  for  the  purpose  This  argument  th«f  "^t'J'y  ^^^^^^^^^ 
ing  into  immediate  contrast  the  express  mention  of  the  proceeding  ,^y  ^1  of  e.xoeptions 
with  the  total  silence  of  the  legislature  as  to  the  appeals  given  by  the  thirty-touith  and 
Srty-flfth  sections  of  the  act  of  1854,  serves  to  confirm  the  conclusion,  that  the  legis- 


454 


CLAIMS   AGAINST   GREAT   BEITAIN, 


lature  deliberately  abstained  from  extending  to  suits  on  the  revenue  side  the  proTisions 
contained  in  those  sections. 

It  was  strongly  contended  by  the  respondents,  that  even  if  the  barons  of  the  exche- 
quer had  power  to  make  the  rules  in  question,  they  had  no  power  to  make  them  apply 
to  pending  proceedings,  and  that  the  attempt  to  do  so  was  unjust. 

This  argument  is. not  in  my  opinion  well  founded.  Matiy  of  the  enactments  con- 
tained in  the  Queen's  remembrancers  act  are  so  worded  as  to  be  applicable  at  once  to 
pending  proceedings.  If,  therefore,  these  rules  are  warranted  by  that  statute,  there 
can  be  no  injustice  in  making  them  apply  to  pending  proceedings  so  long  as  they  apply 
equally  and  impartially  to  both  sides. 

Still  it  is  a  subject  of  deep  regret  that  any  rules  should  have  been  made  expressly 
with  a  view  to  the  determination  of  a  particular  cause.  Four  years  had  elapsed  since 
the  passing  of  the  Queen's  remembrancers  act,  and  the  necessity  of  these  rules  had 
never  occurred  to  the  barons  of  the  Court  of  Exchequer.  On  the  eve  of  the  argument' 
of  the  motion  for  a  new  trial  in  this  important  case  the  rules  in  question  were  made 
without  the  time  necessary  for  due  deliberation.  The  result  is,  that  the  efforts  made 
to  settle  a  question  of  the  gravest  importance,  and  most  essential  for  the  guidance  of 
tne  gov ernment  ol  the  country,  and  regarded  with  great  expectation,  have  been  ren- 
dered abortive,  or,  rather,  to  speak  more  correctly,  the  mons  partmiens  of  this  great 
cause,  raised  with  so  much  labor  and  expense,  will  produce  nothing  but  the  ridiculous 
issue  of  some  discordant  opinions  on  the  meaning  of  the  word  "  practice." 

I  therefore  have  to  move  your  lordships  that  the  appeal  of  the  Crown  be  dismissed, 
with  costs. 

Lord  Cranwokth.  My  lords,  on  the  argument  of  this  case  at  your  lordships'  bar  two 
questions  were  raised :  first,  had  the  Court  of  Exchequer  the  power  to  make  the  rules 
in  question?  secondly,  if  they  had,  could  they  make  them  so  as  to  operate  on  a  defend- 
ant who  had  already  obtained  a  verdict  ? 

The  first  question  depends  entirely  on  the  twenty-sixth  section  of  the  22d  and  23d  Vic- 
toria, chapter  21.  That  section  contains  two  members.  I  do  not  consider  it  necessary  to 
discuss  what  rights  the  court  had  under  the  first,  but  by  the  second  part  of  the  clause  the 
chief  baron  and  two  or  more  barons  are  authorized  from  time  to  time,  by  any  rule  or 
order,  to  extend  any  of  the  provisions  of  the  acts  of  1852  and  1854  to  the  revenue  side 
of  the  court,  as  might  seem  to  them  expedient  for  making  the  practice  on  the  revenue 
side  of  the  court  as  nearly  as  might  be  uniform  with  the  practice  on  the  plea  side. 

By  the  second  of  the  rules  of  the  4th  of  November  1854  it  was  provided  (among 
other  things)  that  in  all  cases  of  motions  for  a  new  trial,  upon  the  ground  of  misdi- 
rection by  the  judge  at  the  trial,  if  a  rule  to  show  cause  be  granted,  but  afterward 
discharged,  then  the  party  decided  against  may  appeal,  if  there  is  a  difference  of  opin- 
ion among  the  judges,  or  if  the  court  gives  leave  to  appeal. 

There  is  a  provision  in  the  act  of  1854,  section  35,  giving  to  the  suitor  this  power  of 
appeal  in  such  motions  on  the  plea  side  of  the  court.  Therefore,  looking  only  to  the 
words  of  the  statute,  the  rule  was  certainly  authorized,  if  it  would  tend  to  make  the 
practice  on  the  revenue  side  of  the  court  more  nearly  uniform  with  that  on  the  plea 
side. 

Did  then  the  alteration  thus  introduced  by  the  second  rule  tend  to  make  more  uni- 
form the  practice  on  the  two  sides  of  the  court?  I  cannot  doubt  that  it  did.  If  by 
the  word  "  practice,"  as  used  in  the  statute,  we  are  to  understand  the  whole  course  of 
procedure  from  the  commencement  of  a  suit  to  its  close  by  final  judgment  and  execu- 
tion, there  can  be  no  doubt  that  under  the  rule  in  question  the  practice  on  the  revenue 
side  was  made  more  uniform  with  that  on  the  plea  side.  In  fact,  the  practice  so  under- 
stood was  made  the  same  on  both  sides  of  the  court.  I  strongly  incline  to  think  that 
in  construing  a  remedial  act  like  that  now  under  consideration,  we  may  fairly  adopt 
this  liberal  interpretation  of  the  word  "practice."  When  the  legislature  sanctions  the 
doing  of  certain  acts  for  the  purpose  of  making  the  practice  on  the  revenue  side  of  the 
court  more  uniform  with  that  on  the  plea  side,  it  is  not  unreasonable  to  understand  it 
as  meaning  the  practice  in  revenue  causes,  that  is,  the  practice  in  every  stage  of  their 
progress  from  the  commencement  to  the  end.  But  in  my  view  of  the  case  it  is  not 
necessary  that  I  should  rely  on  this  more  extended  sense  of  the  word  "practice,"  for, 
even  supposing  the  "practice"  referred  to  in  the  statute  to  be  confined  to  that  in  the 
Court  of  Exchequer  itself,  and  to  have  no  reference  to  the  mode  in  which  the  cause  is 
to  be  dealt  with  after  it  has  left  that  court,  still  I  think  the  rule  in  question  tended 
to  make  more  uniform  the  practice  on  the  two  sides  of  the  court.  I  must  here  remark, 
that  the  power  conferred  by  the  twenty-sixth  section  is  not  a  power,  as  was  assumed  at 
times  in  the  arguments,  to  introduce  clauses  relating  to  process,  practice,  or  pleading, 
but  a  power  to  introduce  any  sections  which  may  tend  to  make  the  process,  practice, 
and  pleading  on  the  two  sides  of  the  court  more  uniform. 

On  the  plea  side,  a  suitor  has  two  modes  of  bringing  any  misdirection  of  the  judge  at 
the  trial  under  the  review  of  the  courts  of  error.  He  may  tender  a  bill  of  exceptions 
at  the  trial  before  the  jury  have  delivered  their  verdict,  and  then  by  proceeding  in 
error  bring  the  question  as  to  the  ruling  of  the  judge  before  the  successive  courts  of 
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error ;  or,  after  verdict,  he  may  move  the  Court  of  Exchequer  for  a  new  trial,  and  if 
dissatisfied  with  the  judgment  there  given  he  may  appeal.  Whichever  course  is 
taken,  the  question  whether  the  judge  has  ruled  according  to  law  may  be  subjected 
to  the  review  of  the  Exchequer  Chamber,  and  afterward  of  the  House  of  Lords. 

On  the  revenue  side  of  the  court  only  one  of  these  courses  was,  before  the  promulga- 
tion of  the  rules,  open  either  to  the  Crown  or  to  the  defendant.  Either  party  might 
tender  a  bill  of  exceptions,  and  so  bring  the  matter  before  the  courts  of  error.  But  if, 
instead  of  taking  that  course,  he  preferred  to  move  the  Court  of  Exchequer,  after  ver- 
dict, for  a  new  trial,  there  was  then  no  mode  of  questioning  in  the  courts  of  error  the 
ruling  of  the  judge  at  the  trial. 

The  effect  of  the  new  rules  of  court  is,  to  enable  the  party,  whether  the  Crown  or  a 
subject,  dissatisfied  with  the  judgment  of  the  Court  of  Exchequer  on  such  a  motion,  to 
appeal  to  the  courts  of  error,  thus  making  the  mode  of  bringing  before  the  courts  of 
error  the  question  whether  the  ruling  of  the  judge  at  the  trial  was  correct  the  same  on 
the  two  sides  of  the  court. 

This  may  surely  be  treated  as  an  alteration  of  practice  in  the  court  itself  There 
are  tsvo  passages  to  the  courts  of  error,  by  either  of  which  a  suitor  on  the  plea  side  may 
bring  under  the  review  of  those  courts  an  alleged  misdirection  of  the  judge  at  the  trial ;  ' 
the  one  notoriously  inconvenient  and  hazardous ;  the  other,  easy  and  safe.  Before  the 
promulgation  of  the  rules,  a  suitor  on  the  revenue  side  could  only  proceed  by  the  for- 
mer course. '  Under  the  rule  in  question  the  latter  course  is  opened  to  him  as  to  the 
suitor  on  the  plea  side.  I  think  this  must  be  deemed  to  make  the  practice  more  uni- 
form on  the  two  sides  of  the  court  itself. 

If  I  am  wrong  in  coming  to  this  conclusion,  then  I  should  not  think  that  the  rule 
in  question  was  warranted ;  for,  as  I  construe  the  statute,  there  was  no  power  given 
to  the  judges  of  the  court  to  extend  any  of  the  provisions  of  the  two  former  acts  to  the 
revenue  side  of  the  court,  unless  by  so  doing  they  would  make  the  process,  practice,  or 
mode  of  pleading  on  the  two  sides  of  the  court  more  nearly  uniform.  The  construction 
of  the  twenty-sixth  section  of  the  statute  seems  to  me  to  require  that  the  words  at  the 
end  of  it,  which  indicate  the  purpose  for  which  the  rules  might  be  made,  should  be 
read  as  applying  as  well  to  the  power  of  extending  the  provisions  of  the  former  acts  to 
the  revenue  side  of  the  court  as  to  the  power  of  so  extending  the  rules  of  pleading  and 
practice  on  the  plea  side  of  the  court.  In  the  further  observations,  therefore,  which  I 
am  about  to  make,  I  must  assume  that  the  rules  in  question  did  tend  to  make  the 
practice  on  the  two  sides  of  the  court  more  nearly  uniform. 

But  even  supposing  that  to  be  so,  still  it  was  said  there  are  considerations  which 
ought  to  satisfy  your  lordships  that  no  power  of  making  such  rules  was  intended  to  be 
conferred  on  the  judges ;  first,  because  it  is  absurd  to  suppose  that  it  could  have  b6eu 
intended  to  delegate  to  the  judges  of  a  court  the  power  of  saying  that  any  decision  of 
theirs  should  be  capable  of  being  brought  for  review  before  the  Exchequer  Chamber, 
and  ultimately  to  this  house;  and,  secondly,  because  there  are  clauses  in  the  act 
itself  inconsistent  with  the  hypothesis  that  any  such  power  was  in  fact  conferred. 

On  the  first  ground,  I  am  far  from  disputing  that  cases  may  be  suggested  in  which  a 
strict  adherence  to  the  language  of  a  statute  whereby  powers  are  conferred  on  a  court, 
or  other  body  would  lead  to  consequences  so  absurd  or  inconvenient  as  to  make  it 
necessary  to  understand  the  legislature  as  having  used  the  words  iu  question  not  in 
their  ordinary  sense;  but  I  cannot  discover  any  such  necessity  here.  Suppose  the 
clause  authorizing  the  application  of  any  of  the  provisions  of  the  former  acts  to  the 
revenue  side  of  ttie  court  had  in  terms  included  those  provisions  which  related  to 
appeals.  What  would  there  have  been  absui'd  or  inconvenient  in  such  an  enactment  ? 
It  might  have  been  unusual,  but  that  would  have  been  all ;  and  I  know  of  no  principle 
which  justifies  us  in  departing  from  the  ordinary  interpretation  of  words,  merely 
because  the/  confer  unusual  powers.  I  incline  to  think  that  I  should  have  taken  this 
view  of  the  case,  even  if  there  had  been  no  power  of  bringing  under  review  the  ruling 
of  the  judge;  but  here  the  very  question,  as  to  which  a  right  of  appeal  to  the  courts  of 
error  is  given  by  the  rule  now  under  consideration,  might  liave  been  brought  by  bill  of 
exceptions  under  review  of  the  same  courts. 

Consider  the  question,  first,  when  the  decision  of  the  Court  of  Exchequer  is  con- 
formable to  the  ruling  of  the  judge,  and  where,  therefore,  the  application  for  a  new 
trial  is  refused.  In  every  such  case  the  right  of  appeal  is  merely  a  right  in  the  party 
complaining  of  misdirection  to  bring  by  a  new  and  less  difficult  mode  before  the  courts  of 
error  the  same  question  which  he  might  have  brought  before  them  by  a  more  cumbrous 
and  complicated  mode  of  proceeding,  that  is  to  say,  a  right  to  proceed  by  appeal  on  a 
case  stated,  so  as  to  raise  the  matter  in  dispute,  instead  of  by  bill  of  exceptions.  The 
rule  in  such  a  case  is  merely  the  extending  to  the  revenue  side  of  the  court  of  a  clause 
or  clauses  of  the  act  of  1854  likely  to  make  the  practice  on  the  two  sides  of  the  court 
more  uniform.  It  gives  to  the  suitors  in  causes  on  the  revenue  side  of  the  court  the 
same  facilities  of  getting  out  of  the  court  below,  and  reaching  the  courts  of  error,  which 
are  possessed  by  the  suitors  on  the  plea  side.    It  does  not  give  substantially  any  new 
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right  of  appeal ;  for,  looking  to  substance,  not  to  form,  the  party  appealing  is  only- 
doing  what  he  might  have  done  by  hill  of  exceptions. 

The  case,  though  equally  clear,  is  not  so  simple  where  the  Court  of  Exchequer 
decides  against  the  ruling  of  the  judge,  and  so  awards  a  new  trial.  The  party  dissat- 
isfied with  that  decision  would,  independently  of  the  rules,  he  compelled  to  go  down 
to  a  new  trial.  The  judge  presiding  at  that  trial  would,  as  a  matter  of  course,  state 
the  law  to  he  as  it  had  been  settled  by  the  court.  The  party  dissatisfied  with  that 
decision  might  then  object  to  the  law  so  laid  down,  and  call  on  the  judge  to  state  the 
law  to  be  as  it  had  been  expounded  by  the  judge  at  the  former  trial,  and  on  this  being 
refused,  as  it  must  be  refused,  he  might  tender  a  bill  of  exceptions,  and  so  bring  i;he 
question  before  the  courts  of  error.  The  efi'ect  of  the  rule  in  question  is  to  enabe  him 
to  bring  before  the  court  of  error,  by  appeal,  the  same  question  which  he  might  have 
brought  before  them  by  bill  of  exceptions,  after  incurring  the  useless  and  expensive 
delay  of  a  new  trial.  "Whether,  therefore,  the  Court  of  Exchequer  may  have  decided 
against  the  motion  for  a  new  trial  or  in  favor  it,  the  effect  of  the  rule  is  to  enable  the 
Buitor  on  the  revenue  side  of  the  court,  who  considers  himself  aggrieved  by  the  ruling 
of  the  judge  at  the  trial,  to  reach  the  court  of  error  by  the  same  easy  course  which  is 
.  open  to  the  suitor  on  the  plea  side. 

I  am  aware  that  the  courts  of  error  on  an  appeal  have  larger  powers  than  they  can 
exercise  on  a  bill  of  exceptions.  On  a  bill  of  exceptions  they  have  only  to  say  whether 
there  has  or  has  not  been  misdirection.  If  there  has,  the  duty  of  the  court  of  error  is 
simply  to  award  a  venire  de  novo  ;  if  there  has  not,  to  refuse  it ;  but  on  appeal  to  the 
court  of  error  the  court  is  bound  to  give  such  judgment  as  the  court  below  ought  to 
have  given.  Now  on  a  motion  for  a  new  trial  on  the  ground  of  misdirection,  it  is  by 
no  means  necoessarily  the  duty  of  the  court  to  grant  a  new  trial,  even  where  there  has 
been  misdirection.  The  court  may  see  clearly  that  the  jury  could  not  have  been  and 
were  not  misled,  and  then  a  new  trial  may  be  justly  refused.  Or  the  court  may  see 
that  it  ought  only  to  be  granted  on  terms,  as,  for  instance,  if  a  material  witness  has  died 
since  the  trial,  the  court  may  refuse  a  new  trial,  unless  the  complaining  party  consents 
to  allow  the  evidence  of  the  deceased  witness  on  the  former  to  be  read  on  the  new 
trial ;  and  many  other  instances  might  be  adduced.  All  these  circumstances  are  to  be 
considered  by  the  court  of  error  on  an  appeal,  which  would  be  out  of  place  on  a  bOl  of 
exceptions.  But  it  surely  cannot  be  an  argument  against  the  power  to  mate  the  rule 
now  complained  of,  that  it  enables  more  substantial  justice  to  be  done  when  the 
case  is  before  the  court  of  error  than  could  have  been  done  independently  of  the 
rule. 

On  these  grounds,  I  have  come  to  the  conclusion,  that  even  if  the  power  to  grant  a 
right  to  appeal,  where  no  means  previously  existed  of  bringing  the  matter  complained 
ot  before  the  courts  of  error,  would  be  so  unusual  and  strange  that  language  appar- 
ently conferring  it  must  be  construed  other^^ase  than  according  to  its  ordinary  meaning, 
still  here  there  not  only  is  no  such  anomaly,  but  the  power  conferred  is,  in  fact,  only  a 
power  enabling  the  court  to  authorize  its  suitors  to  obtain  the  judgment  of  the  courts 
of  error  more  simply,  more  expeditiously,  more  cheaply,  and  more  effectually  than  they 
could  have  done  under  a  more  complicated  course  of  proceeding. 

It  was,  however,  argued  for  the  respondents,  secondly,  that  there  is  evidence 
deduoible  from  other  clauses  of  the  statute,  showing  that  it  was  not  intended  to  confer 
on  the  judges  of  the  Court  of  Exchequer  the  power  to  make  such  rules  as  those  now 
under  consideration.  This  argument  rested  mainly  on  the  fact,  first,  that  a  right  of 
tendering  a  bill  of  exceptions  is  given,  but  without  any  power  of  appeal ;  and,  secondly, 
that  a  right  of  appeal  is  given  by  different  sections  of  the  act  from  the  decision  of  the 
Court  of  Exchequer  in  some  other  cases,  and  the  inference,  it  was  said,  is  that  where  a 
right  of  appeal  was  intended  it  was  given  expressly;  and  so  that  it  wovild  be  unreason- 
able to  suppose  that  the  legislature  meant  to  delegate  to  the  court  the  right  of  declaring 
whether  there  should  or  should  not  he  a  right  of  appeal  in  cases  where  no  such  right 
is  conferred  by  the  act. 

In  order  to  estimate  the  force  of  this  argument,  we  must  assume  that  hut  for  the 
other  clauses  of  the  act  relied  on  there  was  authority  given  by  the  twenty-sixth  sec- 
tion to  'malie  the  rules  in  question.  If  that  is  so,  then  the  question  is  whether  the 
other  sections  relied  on  make  it  plain  that  the  power  conferred  by  the  twenty-sixth 
section  did  not  extend  to  cases  to  which  but  for  those  sections  it  would  have  been 
applicable ;  in  other  words,  that  the  twenty-sixth  section  must  be  read  as  if  there 
were  in  it  a  proviso  declaring  that  nothing  therein  contained  should  be  deemed  to 
enable  the  chief  baron  and  two  barons  to  make  any  rule  empowering  any  suitor  on  the 
revenue  side  to  bring  before  the  courts  of  error  any  question  as  to  (inter  alia)  the 
ruling  of  a  judge  at  nisi  prius  otherwise  than  by  a  bill  of  exceptions.  Unless  the  effect 
of  the  clauses  relied  on  ca,n  be  carried  to  that  extent,  they  do  not  sustain  the  argument 
of  the  respondents.  I  cannot  attribute  to  them  any  such  effect.  The  clause  giving  the 
right  to  tender  a  bill  of  exceptions  was  clearly  necessary,  for  there  could  have  been  no 
right  under  the  twenty-sixth  section  to  extend  to  the  revenue  side  of  tlie  court  the 
provisions  of  the  statute  of  "Westminster.    So  as  to  the  right  of  appeal  given  in  cases 
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of  summary  proceedings  imder  the  legacy  duty  and  succession  acts.  They  were  •wholly 
out  of  the  purview  of  the  common-law  procedure  acts.  The  only  clause  really  raising 
any  question  on  this  part  of  the  argument  is  the  tenth,  which  is  taken  partly  from  the 
act  of  1852  and  partly  from  that  of  1854.  Mr.  Justice  Willes  considers  that  the  general 
powers  conferred  by  the  twenty-sixth  section  of  the  act  of  the  22d  and  23d  Victoria, 
chapter  21,  would  not  extend  to  the  case  contemplated  by  the  tenth  section  of  the 
same  act,  or  at  all  events  that  it  is  very  doubtful  whether  they  would ;  and  he  gives 
his  reasons  for  that  opinion.  I  am  far  from  saying  that  he  is  wrong  in  the  view  which 
he  has  thus  taken.  But  even  if  he  is,  all  that  can  be  said  is  that  there  is  ene  case 
which  has  been  specially  provided  for  by  the  legislature,  for  which,  if  it  had  not  been 
provided  for,  the  judges  might  under  their  general  powers  have  made  adequate  pro- 
vision. I  do  not  feel  caUed  on  to  find  reasons  why  this  distinction  was  made.  Perhaps 
it  was  thought  so  important  to  enable  parties  to  obtain  the  judgment  of  the  court 
without  the  expense  of  a  suit  as  to  make  it  expedient  to  introduce  this  tenth  section, 
formed  by  uniting  together  the  forty-sixth  section  of  the  act  of  1852  and  the  thirty-sec- 
ond section  of  1854.  Be  that  as  it  may,  I  cannot  attribute  to  the  circumstance  that 
express  provision  is  made  for  giving  an  appeal  in  one  particular  case  so  much  weight 
as  to  collect  from  it  that  the  words  of  the  twenty-sixth  section  which  purport  to  give 
a  general  power  embracing  that  case  could  not  have  been  meant  to  have  the  operation 
which  they  would  have  had  if  the  special  enactment  had  not  existed. 

On  these  grounds  I  have  to  come  to  the  conclusion  that  the  rule  giving  a  right  of 
appeal  from  a  decision  of  the  court,  whether  granting  or  refusing  a  new  trial  on  the 
ground  of  misdirection,  was  warranted  by  the  twenty-sixth  section,  as  being  a  rule 
tending  to  make  the  practice  on  the  two  sides  of  the  court  uniform ;  iiat  there  is  no 
absurdity  or  inconvenience  in  construing  the  words  of  the  act  according  to  their  literal 
import;  that  so  construed,  they  conferred  on  the  judges  of  the  Court  of  Exchequer  the 
power  to  make  the  rule,  authorizing  an  appeal  when  the  court  refused  or  granted  a 
new  trial  applied  for  on  the  ground  of  misdirection,  and  that  there  is  nothing  in  the 
other  clauses  of  the  act  showing  that  no  such  power  was  intended  to  be  given. 

If  your  lordships  decide  in  conformity  with  the  opinion  which  has  been  expressed  by 
my  noble  and  learned  friend  the  lord  chancellor  on  the  question  of  the  construction  of 
the  twenty-sixth  section,  the  second  point  made  at  the  bar  as  to  the  retrospective  effect 
of  the  rules  does  not  arise.  But  should  it  become  necessary  to  decide  it,  I  think  the 
answer  given  at  the  bar  is  satisfactory. 

The  authorities  show  that  when  new  arrangements  come  into  force  for  regulating 
procedure  they  operate  on  pending  as  well  as  future  suits.  Where  this  principle  has 
been  acted  on,  as  it  has  often  been  acted  on  with  reference  to  costs,  I  cannot  quite 
reconcile  my  mind  to  what  has  been  done. 

Here,  however,  the  nova  constUutw  was  merely  a  regulation  calculated  or  supposed  to 
be  calculated  to  make  more  sure  the  ultimate  attainment  of  justice.  It  operated  equally 
on  both  parties,  and  according  to  all  the  authorities  affected  existing  as  well  as  future 
suits. 

In  this  branch  of  the  question  the  right  to  make  the  rules  prospectively  must  be 
assumed.  And  it  is  considered  that  when  a  suitor  comes  before  the  court  he  does  so 
feerely  to  obtain  his  right,  whatever  that  right  may  be.  He  is  not  allowed  to  complain 
of  any  rules  or  orders  lawfully  made  by  the  court  for  the  better  attainment  of  justice, 
merely  because  they  have  been  made  after  he  has  placed  himself  within  its  jurisdiction. 

On  these  grounds  I  think  that  the  Court  of  Exchequer  Chamber  ought  to  have  enter- 
tained jurisdiction. 

LoKD  St.  Leonards.  Mylords,  upon  this  case  I  have  certainly  formed  a  very  decided 
opinion,  and  I  regret  to  be  able  to  say  so,  from  the  respect  which  I  feel  for  the  learned 
judges  out  of  this  house,  and  for  some  of  my  noble  and  learned  friends  in  this  house 
who  entertain  a  different  opinion,  and  that  ought  to  make  me  rather  more  doubtful 
still  than  I  am  of  any  opinion  which  I  may  entertain ;  but  that  I  do  entertain  a  very 
■  decided  opinion  it  is  my  duty  to  state  to  the  House,  when  I  am  called  upon  to  give  an 
opinion  for  the  assistance  of  the  House. 

My  lords,  I  propose  in  the  first  place  to  ascertain  what  the  true  construction  of  the 
act  is,  standing  alone.  Let  us  suppose  that  the  court  of  appeal  had  never  arisen,  and 
consider  what  is  the  construction  of  the  Queen's  remembrancer's  act,  and  how  the  pro- 
visions of  that  act  are  worded,  and  for  that  purpose  I  must  call  your  lordship's  attention 
very  shortly  to  the  provisions  of  the  act. 

I  assume,  first,  that  the  question  of  appeal  had  not  given  birth  to  the  orders ;  then 
would  the  act  of  1859,  by  its  own  force,  have  executed  its  own  declared  intention  ? 
The  framers  of  that  act  had  before  them  the  two  common-law  procedure  acts  of  1852 
and  1854,  and  other  acts  bearing  upon  the  object  in  view.  And  from  these  they  collected 
and  adopted  such  of  thefr  provisions  as  they  thought  could  be  properly  applied  to  the 
revenue  side  of  the  Court  of  Exchequer.  For  we  must  not  lose  sight  of  the  peculiar 
duties  and  jurisdiction  of  that  branch  of  the  court,  and  the  care  which  the  court  and 
the  Crown  lawyers  would  naturally  take  to  prevent  any  alteration  in  the  jurisdiction 
which  was  likdy  to  affect  the  power  of  the  court  or  the  interests  of  the  Crown.    It  is 
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precisely  the  case  in  wHcli  we  should  expect  to  find  the  intention  carried  into  operation, 
through  the  aid  of  Parliament,  to  be  expressed  in  clear  language,  and  nothing  left  to 
inference  or  implication. 

I  may  premise  that,  as  far  as  intention  is  expressed,  nothing  can  he  more  clear. 
Whether  the  matter  in  dispute  is  left  to  implication,  or  is  among  the  things  expressed, 
I  shall  presently  consider.  The  act  is,  as  we  should  expect  to  find  it,  technically  drawn, 
and  we  are  bound  to  construe  it  accordingly. 

The  object  of  the  act  was  to  simplify  the  proceedings  on  the  revenue  side  of  the  court, 
to  define  the  rights  of  appeal  intended  to  be  given,  and  to  give  rights  of  appeal  to 
subjects  newly  created ;  for  example,  succession  duty  and  legacy  duty. 

The  first  section  which  is  material  to  our  purpose  adopts  section  222  of  the  common 
law  procedure  act  of  1852,  for  the  amendment  of  errors.  The  next  provides  for  pro- 
ceeding on  a  special  case  by  consent  of  parties  and  order  of  a  judge,  upon  which  error 
may  be  brought,  as  if  on  a  judgment  on  a  special  verdict.  This  section  is  compounded 
of  section  46  of  the  common  law  procedure  act  of  1852,  and  section  32  of  the  common 
law  procedure  act  of  1854 ;  and  the  succeeding  section  simply  provides  for  costs. 

By  the  four  succeeding  sections  a  new  right  of  appeal  is  expressly  created  from  the 
Court  of  Exchequer  under  the  succession  duty  act.  They  direct  how  the  court  of  appeal 
is  to  act,  and  they  direct  that  such  appeal  shall  be  made  to  the  court  of  error  in  the 
exchequer  chamber,  whose  decision  shall  be  subject  to  appeal  to  this  house ;  and  also 
a  right  of  appeal  is  given  in  summary  proceedings  for  succession  or  legacy  duty. 

Observe  how  well  and  clearly  the  act  executes  its  own  object !  "When  it  means  an 
appeal  it  expressly  says  so,  or  as  clearly  uses  words  equivalent  to  it. 

The  next  section  extends  to  this  act  of  1859  the  provisions  of  an  act  of  William  the 
Fourth,  for  the  examination,  &c.,  of  witnesses,  and  once  more  selects  four  sections  from 
the  common  law  procedure  act  of  1852,  which  relate  to  the  proceedings  and  powers  of 
courts  of  error. 

Recourse  is  then  had  to  a  previous  statute  of  the  2d  and  3d  Victoria,  chapter  22 ;  and, 
adopting  that  act,  it  enables  a  judge- at  nisi  prius  to  hear  a  revenue  cause  without  any 
commission  from  the  revenue  side  of  the  court. 

The  act  once  more  adopts  three  sections,  sections  17,  18,  and  19,  of  the  common  law 
procedure  act  of  1852,  limiting  the  period  within  which  error  may  be  brought,  and 
abolishing  writs  of  error ;  and  it  carefliUy  provides  against  the  retrospective  action  of 
the  latter  provision,  and  gives,  where  it  intended  to  do  so,  power  to  the  barons  to  make 
certain  orders  as  to  bail.    It  was  necessary  to  do  so — and  was  done. 

It  still  remained  to  secure  a  general  right  of  appeal  on  the  trial  of  issues  arising  on 
the  revenue  side  of  the  court,  and  this  was  expressly  accomplished  by  enacting  that 
either  party  may  tender  a  bill  of  exceptions.  This  is  an  original  provision,  and  thus 
an  old  right  was  introduced  for  the  first  time  on  the  revenue  side  of  the  Court  of 
Exchequer. 

This  then  left  the  act  complete  as  regarded  substance.  Everything  material,  and 
requiring  the  power  of  Parliament,  is  expressly,  and  not  by  implication,  provided  for. 
Particular  modes  of  appeal  are  selected  and  others  rejected.  New  rights  are  created. 
The  act  of  Parliament  is  the  charter  of  the  revenue  side  of  the  court.  As  regards  form, 
section  26,  which  I  must  consider  more  at  large  by  and  by,  provides  power  tor  th& 
barons  to  make  rules  and  orders  as  to  the  process,  practice,  and  mode  of  pleading. 

The  act  worked  well.  The  learned  barons  understood  their  power  under  section  26, 
according  to  the  common  meaning  of  the  words ;  and  they  accordingly  in  1860  made 
extensive  orders  (amounting  to  one  hundred  and  forty-six)  for  the  regulation  of  the 
process,  practice,  and  mode  of  pleading  on  the  revenue  side  of  the  court,  and  more 
especially  with  regard  to  proceedings  in  error.  Several  of  the  provisions  of  the  act  of 
1852  were  adopted,  so  far  as  they  were  applicable.  And  in  1861  the  barons  issued  some 
further  orders  for  similar  objects.  But  no  attempt  was  made  to  create  any  new  right 
of  appeal,  or  to  incorporate  the  appeal  clauses  now  before  your  lordships. 

In  1860  (the  year  after  the  Queen's  remembrancers  act)  another  act  was  passed,  once 
more  to  amend  the  process,  practice,  and  mode  of  pleading  in  the  court,  and  for  en- 
larging its  jurisdiction;  but  no  provision  was  made  with  regard  to  appeals  from  the 
revenue  side  of  the  Court  of  Exchequer.  Two  trifling  powers,  theretofore  confined 
to  courts  of  equity,  were  extended  to  the  common  law  courts ;  and  under  the  head  of 
"  appeal "  express  provisions  in  eight  sections  were  made  in  regard  to  the  rights  of 
appeal  from  the  new  jurisdiction.  Therefore  what  Parliament  intended  they  carefully 
performed. 

It  would  be  worth  your  lordships  while  to  look  at  the  act  of  Parliament.  There  are 
three  small  sections  giving  new  powers ;  and  then  there  is  in  the  body  of  the  act  itself 
the  head  of  "  appeal,"  with  eight  sections  under  that  head,  all  of  them  expressly  pro- 
viding for  rights  of  appeal  in  the  most  explicit  terms.  Parliament,  therefore,  as  in  the 
preceding  act  to  that,  namely,  the  Queen's  remembrancers  act  of  1859,  did  not  deal 
ambiguously  in  creating  appeal,  but  they  dealt  expressly,  like  men  of  business  compe- 
tent to  perform  the  acts  of  legislation  which  they  were  called  upon  to  perform,  and 
they  told  you  plainly  that  which  they  intended  to  enact. 
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My  lords,  If  we  confine  the  act  to  what  it  clearly  expresses,  we  shall  give  full  effect 
to  every  clause  and  every  word  in  every  clause  according  to  their  ordinary  import.  The 
twenty-sixth  section  admits  of  an  easy  construction,  reading  it  by  the  light  of  the 
general  provisions  of  the  act ;  and  thus  it  was  construed  by  the  Court  of  Exchequer  up 
to  last  November. 

But  at  that  period  the  Crown  in  this  case  had  lost  or  abandoned  its  rights  by  bill  of 
exceptions,  and  its  only  remedy  against  the  verdict  of  the  jury  in  favor  of  the  defendants 
was  to  move  for  a  new  trial  in  the  Court  of  Exchequer ;  and  it  was  at  once  seen,  that  as 
the  act  of  1859  stood  there  would  be  no  right  of  appeal  on  the  part  of  the  Crown  if  the 
Court  of  Exchequer  should  refuse  to  disturb  the  verdict,  and  therefore,  to  provide  a  right 
of  appeal,  the  barons  by  their  orders  of  the  4th  of  November  last  applied  to  the  revenue 
side  of  the  exchequer  aU  the  provisions  in  regard  to  the  right  of  appeal  in  the  common 
law  procedure  act  of  1854,  sections  34  to  45,  and  directed  them  to  have  immediate  oper- 
ation, and  to  apply  to  every  proceeding  then  pending.  This  was  done  to  supply  the 
right  of  which  the  Crown  stood  in  need,  and  it  has  accomplished  its  purpose,  if  the 
orders  were  authorized  by  the  twenty-sixth  section. 

My  lords,  I  say,  and  I  repeat  it,  if  the  orders  were  authorized  by  the  twenty-sixth 
section  that  is  the  question.  Now,  my  lords,  that  section  provides  in  these  terms,  that 
"  It  shall  be  lawful  for  the  lord  chief  baron  and  two  or  more  barons  of  the  Court  of 
Exchequer  from  time  to  time  to  make  all  such  rules  and  orders  as  to  the  process,  prac- 
tice, and  mode  of  pleading  on  the  revenue  side  of  the  court,  and  as  to  the  allowance  of 
costs,  and  for  the  eifectual  execution  of  this  act,  and  the  intention  and  objects  thereof, 
as  may  seem  to  them  necessary  and  proper,  and  also  from  time  to  time  by  any  such 
rule  or  order  to  extend,  apply,  or  adapt  any  of  the  provisions  of  the  '  common  law  pro- 
cedure act,  1852,'  and  the  '  common  law  procedure  act,  1854,'  and  any  of  the  rules  of 
pleading  and  practice  on  the  plea  side  of  the  said  court,  to  the  revenue  side  of  the  said 
court,  as  may  seem  to  them  expedient  for  making  the  process,  practice,  and  mode  of 
pleading  on  the  revenue  side  of  the  said  court  as  nearly  as  may  be  uniform  with  the 
process,  practice,  and  mode  of  pleading  on  the  plea  side  of  such  court." 

Now  it  is  clearly  laid  down  that  no  right  of  appeal  can  be  given  except  by  express 
words.  This  I  know  will  be  questioned  by  my  noble  and  learned  friend  opposite;  but 
he  will  admit  that  no  such  right  can  arise  by  implication  or  inference,  nor  indeed  does 
the  Crown  deny  that  express  words  are  required,  inasmuch  as  the  attorney  general 
relies  upon  the  words  "  process,  practice,  and  mode  of  pleading "  in  the  second  part  of 
section  26 ;  but  undoubtedly  he  was  driven  to  much  pleading  to  make  these  words 
authorize  the  creation  of  new  rights  of  appeal. 

What  is  the  power  claimed  ?  That  of  creating  new  rights,  of  appeal.  Did  Parlia- 
ment intend  to  delegate  this,  its  own  great  power,  without  any  check  or  control,  to  the 
very  judge  whose  decision  is  to  be  the  subject  of  appeal  ?  It  is  difficult  to  come  to 
that  conclusion.  Every  line  of  the  act  negatives  such  a  presumption:  Observe  how 
carefully  it  provides  for  new  rights  of  appeal  where  it  did  create  them,  and  how  labori- 
ously it  selected  from  the  legislative  provisions  before  it  those  which  would  accomplish 
its  object ;  and  how,  with  equal  care,  it  excluded  what  it  did  not  adopt.  It  did  not 
leave  either  the  Crown  or  the  suitor  without  a  remedy — an  equal  remedy.  The  very 
twelve  appeal  clauses  enacted  by  the  barons  were  under  the  eyes  of  Parliament  when 
the  act  passed ;  they  are  sections  34  to  45  of  the  common  law  procedure  act  of  1854. 
Observe  section  32  of  the  act  of  1854,  immediately  preceding  those  adopted  and  enacted 
as  law  by  the  barons  of  the  exchequer,  is  selected  and  adopted  and  included  in  section 
10  of  the  act  of  1859.  And,  still  more  remarkably,  sections  36  and  37  of  the  act  of  1854 
are  also  properly  selected  and  adopted  in  sections  13  and  14  of  the  act  of  1859.  These 
two  last-mentioned  sections,  36  and  37,  are  among  the  orders,  too,  of  the  Court  of 
Exchequer.  And  section  36  is  probably  not  adapted  to  the  act  of  1854,  for  that  section 
was  in  the  act  itself.  Why  did  Parliament  so  carefully  and  so  openly  reject  the  others 
of  this  set  of  clauses  in  the  act  of  1854  ?  for  they  formed  one  class.  Can  it  be  argued, 
from  inference  or  from  implication,  that  where  Parliament  have  not  imported  the 
whole  set  unbroken  and  entire,  but  have  picked  out  one  here  and  another  there,  leav- 
ing all  the  others  out,  Parliament  intended  that  the  barons  of  the  exchequer  should, 
whenever  they  thought  proper,  take  all  or  any  of  the  clauses  which  had  been  thus 
carefully  excluded  and  eliminated  from  the  mass  ?  How  is  it  possible  that  such  an 
argument  can  be  maintained  ?  Provision  was  made  for  all  the  modes  of  appeal  which 
Parliament  intended  to  grant  between  the  Crown  and  the  subject,  and  that  was  the 
reason  why  they  selected  them. 

If  the  alleged  power  was  really  created  it  might  have  been  exercised  the  day  after 
the  act  itself  had  received  the  royal  assent.  Would  not  this  have  been  a  sui-prise  upon 
Parliament?  Supposing  the  Court  of  Exchequer,  when  the  act  of  Parliament  was 
quite  fresh,  the  next  day  after  it  had  received  the  royal  assent,  had  said.  This  is  a 
bungling  act  of  legislation,  but  happily  it  enables  us  to  supply  what  we  think  proper. 
We  will  take  all  those  clauses  and  make  them  law  which  Parliament,  in  its  ignorance, 
not  knowing  how  to  adapt  those  things,  has  excluded,  and  then  we  will  make  a  per- 
fect act  of  Parliament.    Parliament  would  have  been  rather  astonished.    But  that 
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would  have  l)eeii  no  greater  exercise  of  the  power,  and  there  would  have  been  nothing 
more  extraordinary  than  now  exists  in  the  exercise  of  that  power,  at  the  moment  in 
which  the  particular  clauses  were  intended  or  required  for  a  particular  object.  The 
very  action  under  the  authority  claimed  shows  how  great  and  dangerous  is  the  power 
which  Parliament  is  supposed  to  have  delegated.  If  Parliament  had  itself  thought 
projjer  to  give  to  the  revenue  side  of  the  Court  of  Exchequer  the  additional  rights  of 
appeal  claimed  to  be  created  by  the  barons,  in  addition  to  those  expressly  provided- by 
the  act,  look  at  the  deliberations,  the  three  readings,  and  committees,  &c.,  in  both 
houses,  and  the  royal  assent,  and  the  time  for  consideration ;  whereas  under  the  dele- 
gated power  a  transcript  from  the  act  of  1854,  signed  in  chambers  by  the  Court  of  Ex- 
chequer, operated  at  once  as  an  act  of  Parliament.  I  say  at  once,  because  such  is  the 
express  provision  in  the  orders.  I  may,  perhaps,  venture  to  say  that  no  such  provision 
would  have  been  made  by  Parliament  jiem^ente  Kte. 

It  is  said  that  the  order  operated  for  the  equal  benefit  of  the  subject  and  of  the  Crown . 
This,  I  think,  has  not  been  established.  It  was  foreseen  that  in  the.  event  of  the  Court 
of  Exchequer  refusing  the  motion  for  a  new  trial  the  Crown  would  be  estopped  from 
further  proceeding  unless  a  new  right  of  appeal  were  created. 

The  orders  if  valid  gave  that  right,  in  the  event  which  has  happened,  to  the  Crown, 
at  the  expense  of  the  defendant,  who  would  have  to  follow  the  Crown  in  its  appeal  to 
a  higher  tribunal,  in  order,  if  they  could,  to  maintain  the  verdict  of  the  jury  in  their 
favor.  Now,  if  the  orders  were  invalid,  the  parties  would  seem  to  stand  thus :  The 
Crown  would  be  absolutely  defeated,  if  the  new  trial  was  refused,  and  the  defendants 
would  be  successful.  But  suppose  a  new  trial  to  be  ordered,  the  defendants  would  not 
have  been  defeated,  but  the  litigation  would  proceed,  and  in  the  result  the  defendants 
might  be  able  to  appeal  to  the  highest  tribunal.  A  judgment  against  the  Crown  would 
be  final,  but  a  judgment  against  the  defendants  would  not. 

It  appears  to  me,  therefore,  subject  to  correction,  that  the  Crown  obtains  under  the 
orders,  if  they  are  valid,  an  advantage  over  the  subject.  Indeed,  although  this  may 
not  be  so,  or  the  consequences  may  not  have  been  foreseen,  the  orders  were  issued  to 
meet  the  difficulty  which  the  Crown  had  to  surmount.  That  the  barons  of  the  ex- 
chequer, for  whom  I  entertain  the  highest  respect,  acted  with  the  purest  intentions,  no 
one  can  doubt;  but  the  ea;^ost/acto  operation  of  the  orders,  if  valid,  would  of  itself  have 
led  me  to  the  conclusion  that  Parliament  had  not  given,  nor  shown  any  intention  to 
give,  a  power  of  such  an  objectionable  nature.  This  very  exercise  of  the  power  to  that 
extent  appears  to  me  to  show  conclusively  that  no  such  power  thus  attempted  to  be 
_  exercised  could  have  fallen  within  the  intention  of  the  legislature. 

It  was  argued  that  the  barons  of  the  exchequer  had  full  power  over  the  appeal.  This, 
however,  could  give  them  no  power  to  create  new  rights  of  appeal. 

It  was  then  urged  that  no  new  ground  of  appeal  had  been  created ;  that,  as  the  act 
of  1859  allows  a  bUl  of  exceptions,  it  can,  like  the  new  order,  only  be  for  misdirection ; 
that  a  bin  of  exceptions  is  full  of  difficulty,  but  that  both  beiug  for  the  same  cause, 
there  is  no  new  ground  of  appeal.  This  no  doubt  is  so ;  but  the  answer  appears  to  me 
to  be,  that  a  new  right  of  appeal  is  given,  and  that  Parliament,  having  had  its  choice 
of  remedies,  selected  that  of  a  bill  of  exceptions  in  clear  terms,  thus,  by  the  simplest 
construction,  excluding  other  remedies ;  whereas  the  orders  add  these  excluded  reme- 
dies for  the  same  object,  thus  acting  under  an  alleged  delegation  of  legislative  power 
in  direct  opposition  to  the  authority  of  Parliament. 

My  lords,  I  would  compare  the  act  as  it  stands  to  a  manufactory,  carefully  constructed, 
and  fitted  by  scientific  men  with  machinery,  admirably  adapted  to  its  particular  objects. 
It  is  stiU  perfect  in  all  its  parts.  It  can  execute  all  that  it  was  intended  to  perform,  if 
you  will  but  let  it  alone.  Send  a  skilled  workman,  and  he  will  at  once  know  how  to 
adapt  the  proper  portion  of  the  machinery  to  the  work  which  he  requires.  An  unskilled 
workman  could  not  overlook  the  power  of  the  machinery,  but  he  would  complain  that 
there  were  simpler  mechanical  plans  known,  and  with  great  simplicity  he  would  ask 
that  they  might  be  added  to  the  fixed  machinery.  No,  says  the  manufacturer,  my 
works  are  open  to  all  men,  but  my  machinery  was '  selected  as  best  adapted  to  the 
objects  I  had  in  view.  I  had  before  me  the  simpler  schemes  whifh  you  mention,  and 
I  deliberately  rejected  them,  but  stiU  provided  ample  machinery  to  suit  even  your  pur- 
pose. Ask  me  not,  therefore,  to  clog  my  work  by  the  additions  which  you  propose. 
They  would  introduce  new  forces  which  I  do  not  require,  and  would  greatly  interfere 
with  the  action  of  my  present  works.  If  you  come  to  my  manufactory  you  must  use 
my  machinery. 

My  lords,  upon  these  broad  general  views  1  should  have  been  prepared  to  give  my 
oxJinion  against  the  orders  in  question ;  but  after  the  opinions  which  have  been  delivered, 
and  the  arguments  which  have  been  addressed  to  the  House,  it  is  no  doubt  proper  to 
review  the  special  grounds  upon  which  the  barons  of  the  exchequer  claim  to  exercise 
legislative  delegated  authority  to  create  a  new  right  of  appeal. 

Now  I  agree  that  to  create  such  a  right  it  is  not  necessarjr  to  use  the  word  "  appeal ;" 
but  some  clear  equivalent  terms  must  be  used.  And  if  this  be  the  rule  where  Pailia- 
ment  is  executing  its  own  purpose,  how  powerfully  must  it  operate  where  it  is  delegat- 
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mg  its  legislative  functions!  We  have  a  right  to  expect  a  clear  and  unambiguous 
expression  of  its  intention ;  open  to  no  doubt  or  cavil ;  nothing  left  to  inference  or 
implication.  How  slight  is  the  duty  just  simply  to  say  that  the  authority  given  to 
the  barons  shall  extend  to  the  other  various  rights  of  appeal  contained  in  the  common 
law  procedure  act  of  1854,  from  which  Parliament  had  already  adopted  such  of  the 
remedies  as  they  thought  it  fit  to  apply  to  the  revenue  side  of  the  Court  of  Exchequer. 
And  if  this  precision  might  be  expected  in  any  common  case,  here  we  might  be  assured 
it  would  not  be  omitted.  What,  would  Parliament  leave  its  intention  on  such  a  vital 
point  open  to  so  much  ambiguity  as  to  require  arguments  occupying  several  days  to 
establish  the  true  construction  of  the  delegated  power,  aud  to  lead  to  divided  opinions 
among  our  learned  judges?  And  yet  this  is  the  very  act  of  Parliament  in  which  new 
powers  of  appeal  on  the  revenue  side  of  the  exchequer  were  expressly  created  by  that 
word;  in  which  indeed  the  terms  "appeal"  and  "appealing"  meet  the  eye  all  through 
the  act  in  its  actual  provisions.  If  the  delegated  power  be  given  to  the  exchequer,  how 
remarkable  it  is  that  Parliament,  having  expressly  created  rights  of  appeal  where  such 
was  their  intention,  should  suddenly  have  altered  their  language,  aud  used  ambiguous 
terms  with  the  intention,  not  only  to  delegate  like  powers  to  the  barons  of  the  exche- 
quer, but  powers  actually  enabling  them  to  create  the  very  rights  which  Parliament 
itself  had  rejected.  Parliament  said,  that  the  litigatin'g  parties,  except  in  certain  cases 
otherwise  provided  for,  should  proceed  by  bill  of  exceptions.  The  barons  of  the  Court 
of  Exchequer  say,  you  shall  have,  in  addition  to  those  rights,  others  which  Parliament 
have  withheld  from  you. 

My  lords,  these  views  would  lead  us  to  examine  with  much  care  the  delegated 
powers  given  to  the  Court  of  Exchequer ;  and  I  must  therefore  once  more  trouble  your 
lordships  with  reading  section  26,  before  I  proceed  to  a  minute  examination  of  those 
powers.  "It  shall  be  lawful  for  the  lord  chief  baron  and  two  or  more  barons  of  the 
Court  of  Exchequer  from  time  to  time  to  make  all  such  rules  and  orders  as  to  the 
process,  practice,  and  mode  of  pleading  on  the  revenue  side  of  the  court,  and  as  to 
the  allowance  of  costs,  and  for  the  effectual  execution  of  this  act,  and  the  intention 
and  objects  thereof,  as  may  seem  to  them  necessary  and  proper ;  and  also  from  time 
to  time  by  any  such  rule  or  order  to  extend,  apply,  or  adapt  any  of  the  provisions  of 
the  'common-law  procedure  act,  1852,'  and  the  'common-law  procedure  act,  1854,'  and 
;iuy  of  the  rules  of  pleading  and  practice  on  the  plea  side  of  the  said  court,  to  the 
revenue  side  of  the  said  court,  as  may  seem  to  them  expedient  for  making  the  process, 
practice,  and  mode  of  pleading  on  the  revenue  side  of  the  said  court  as  nearly  as  may 
be  uniform  with  the  process,  practice,  and  mode  of  pleading  on  the  plea  side  of  such 
court."  And  section  27  empowers  the  Court  Exchequer  to  issue. new  forms  of  writs 
and  proceedings.  * 

Now  section  26,  although  consisting  of  two  parts,  forms  only  one  law,  having  the 
same  object.  The  first  portion  authorizes  the  barons  generally,  from  time  to  time, 
from  any  source,  to  make  such  rules  and  orders  as  to  the  process,  practice,  and  mode  of 
pleading  on  the  revenue  side  of  the  Court  of  Exchequer,  &c.,  and  for  the  effectual 
execution  of  the  act,  and  the  intention  and  objects  thereof,  as  may  seem  to  them 
necessary  and  proper.  Now,  to  stop  here  for  a  moment,  it  is  admitted  by  the  learned 
attorney  general  that  under  this  authority  the  barons  of  the  exchequer  could  not  have 
supplied  the  bill  of  exceptions  if  section  20  had  not  granted  it ;  aud  it  could  not  have 
been  supplied  by  the  second  part  of  the  clause,  which  I  am  about  to  read,  because  no 
such  provision  is  in  the  common-law  procedure  act.  And  further,  it  was  admitted 
that  under  this  authority  the  appeal  clauses  in  question  could  not  have  been  created. 
But,  to  proceed,  the  second  portion  of  section  26  adds,  "and  also  from  time  to  time  by 
any  such  rule  or  order  to  extend,  apply,  or  adapt  any  of  the  provisions  of  the  'com- 
mon-law procedure  act',  1852,'  and  the  '  common-law  procedure  act,  1854,'  and  any  of 
the  rules  of  pleading  and  practice  on  the  plea  side  of  the  court,  to  the  revenue  side 
of  the  court,  as  may  seem  ,to  them  expedient  for  making  the  process,  practice,  and 
mode  of  pleading  on  the  revenue  side  of  the  court  as  nearly  as  may  be  uniform  with 
the  process,  practice,  and  mode  of  pleading  on  the  plea  side  of  the  court." 

I  appears  to  me  clearly  that  the  whole  of  this  second  portion  of  the  section  is 
governed  by  the  concluding  words.  The  first  portion  speaks  generally  of  the  process, 
practice,  and  mode  of  pleading ;  whereas,  although  the  second  portion  first  authorizes 
generally  the  application  of  any  of  the  provisions  of  the  common  law  procedure  act, 
it  proceeds  to  say,  "and  any  of  the  rules  of  pleading  and  practice"  (omitting  "pro- 
cess")  "  on  the  plea  side  of  the  court,"  and  then  winds  up,  as  we  have  seen,  by  declaring 
the  object  to  be  to  make  the  process,  (here  that  word  is  introduced,)  practice,  and  mode 
of  pleading  as  nearly  as  may  be  uniform  on  both  sides  of  the  court.  So  that  the  first 
part  of  the  second  portion  of  the  section  would  extend  to  process,  and  the  latter  part 
to  practice  and  pleading.  And  in  that  way  the  concluding  words  clearly  control,  direct, 
and  explain  the  whole  of  section  26. 

It  seems  difficult  to  admit  that  these  powers  would  not  have  enabled  the  barons  to 
create  a  right  to  a  bill  of  exceptions  on  the  revenue  side,  and  at  the  same  time  to 
hold  that  the  right  to  a  bill  of  exceptions,  actually  created  by  the  statute,  could,  under 
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the  power  in  section  26,  have  attached  to  it  (or  indeed,  in  substitution  for  it)  other 
and  easier  modes  of  appeal  to  the  higher  courts.  It  wouJd  be  found  difftcult  to  give 
a  dififerent  construction  to  the  words  "process,  practice,  and  mode  of  pleading"  in  the 
first  and  in  the  second  portions  of  section  26.  I  must  say,  that  after  all  that  I  have 
heard,  and  after  the  great  attention  which  I  have  paid  to  this  case,  I  am  quite  unable 
to  understand  the  ground  upon  which  it  was  possible  to  maintain  a  solid  argument 
that  in  the  one  part  of  the  section  the  words  are  to  be  read  in  one  sense  and  in  another 
part  they  are  to  be  read  in  a  different  and  in  an  opposite  sense. 

The  section  itself  is  so  framed  as  to  exclude  the  construction  contended  for.  The 
words  "  from  time  to  time,"  carefully  repeated,  seem  to  point  at  such  power  as  would 
not  only  from  time  to  time  be  granted,  but  could  also  be  repealed  or  altered;  in  short, 
confined  to  process,  practice,  and  pleading,  in  the  ordinary  sense  of  those  terms.  No 
doubt  the  barons  of  the  exchequer  could  deal  with  existing  appeals  under  the  act,  but 
t^ey  could  not  create  any  new  rigiit  of  appeal. 

It  is  remarkable  that  section  26  gives  this  legislative  power,  as  claimed,  to  the  lord 
chief  baron  and  two  or  more  barons  of  the  exchequer,  so  that  the  concurrence  of  all 
the  barons  was  not  required.  And  yet  in  the  next  section,  which  is  for  mere  matter 
of  form,  the  authority  is  confined  to  the  lord  chief  baron  and  barons.  Parliament 
does  not  seem  to  have  attached  much  importance  to  the  delegated  power.  If  it  was 
the  intention  of  Parliament,  divesting  itself  of  a  power  which  it  ought  never  to  part 
with,  to  delegate  to  any  other  person  out  of  Parliament  legislative  power — power  to  enact 
new  laws  and  create  new  rights  of  appeal,  thereby  conferring  the  greatest  power 
which  Parliament  could  confer  upon  a  court — if,  I  say,  such  could  have  been  the  grave 
intention  of  Parliament,  stripping  itself,  as  it  ought  not  to  have  done  for  any  reason,  of  ■ 
a  power  which  it  declined  to  exercise  itself,  and  which  it  never  intended  to  exercise, 
would  it  have  left  to  a  mere  majority  of  the  Court  of  Exchequer  that  great  power, 
whereas  when  it  came  to  a  question  of  form  immediately  succeeding  the  special  great 
power,  it  requires  all  the  court  to  concur?  Where  is  the  construction  which  possibly 
could  lead  your  lordships  to  take  such  a  view  of  such  p,  clause  as  that  which  we  are  . 
now  considering? 

I  cannot  think  the  saving  clause  at  the  end  of  the  act  unimportant.  It  declares  that 
nothing  in  the  act  contained  shall  affect  or  prejudice  the  jurisdiction  or  authority  of 
the  Court  of  Exchequer,  &c.  Now,  the  making  of  orders  giving  a  right  of  appeal  from 
the  Court  of  Exchequer,  where  such  right  of  appeal  did  not  before  exist,  is  an  act  by 
the  present  barons  of  the  Court  of  Exchequer  which  does,  if  valid,  affect  and  prej  adice 
the  jurisdiction  and  authority  of  the  court  in  all  time  to  come.  The  present  barons 
exercising  this  power  have  superadded  what  did  not  before  exist,  namely,  a  right  of 
appeal  in  various  modes  from  the  decision  of  the  Court  of  Exchequer,  leaving  out, 
therefore,  not  with  the  authority  in  those  respects  which  it  had  witliin  its  own  court, 
the  same  power  which  this  house  possesses,  that  is  to  say,  the  power  of  deciding  with- 
out any  appeal  beyond  from  its  decision.  The  Court  of  Exchequer  having  a  right  to 
decide  without  any  power  of  appeal,  the  present  barons  of  the  exchequer  nave,  in  the 
exercise  of  this  supposed  power,  given  the  right  of  appeal  from  their  decision,  and  have 
therefore  made  their  judgments  subject  to  the  decision  of  a  higher  tribunal.  If  that  is 
not  affecting  their  jurisdiction,  I  cannot  imagine  what  can  be  said  to  be  so. 

My  lords,  I  have,  by  anticipation,  shown  that  my  opinion  is  that  the  words  "process, 
practice,  and  pleading"  cannot  bear  the  construction  put  upon  them  by  the  attorney 
general.  I  think  that  they  must  be  received  in  their  common  acceptation.  Several  of 
the  sections  in  the  act  of  1859  appear  to  me  to  show  that  Parliament  used  the  terms  in 
that  restricted  sense. 

I  wUl  ask  your  lordships  to  observe  that  section  22  and  those  clauses  which  I  am 
now  referring  to  are  not  printed  in  the  joint  Appendix;  they  do  not  appear  to  have 
struck  anybody  in  the  way  in  which  they  strike  me  at  present.  Section  22  makes 
good  defects  in  pleading  on  the  revenue  side  of  the  Court  of  Exchequer.  Section  23 
relates  to  process  for  levyipg  of  fines,  &c.  Section  24  directs  execution  to  issue  to 
recover  certain  debts  according  to  the  rules  and  practice  of  the  court.  And  those 
terms  are  all  repeated  in  section  26,  which  is  separated  from  the  others  only  by  one 
clause  creating  a  new  right  in  the  Crown.  It  is  remarkable,  therefore,  that  in  the  very 
act  which  contains  section  26,  which  speaks  of  "  process,  practice,  and  pleading,"  in 
three  of  the  sections  immediately  preceding  the  twenty-sixth,  one  gives  you  an  instance 
and  a  rule  in  regard  to  process,  another  gives  you  an  instance  and  a  rule  in  regard  to 
pleading,  and  another  gives  you  an  instance  and  a  rule  in  regard  to  practice.  Well, 
then,  as  Parliament  had  just  spoken  of  "  process,  practice,  and  pleading,"  and  shown' 
their  proper  application  to  the  proper  cases — ^in  every  instance  using  the  very  terms, 
not  in  a  sort  of  interlocutory  expression,  not  inference,  not  implication,  but  in  the  very 
terms  that  we  are  now  speaking  of,  speaking  of  process,  speaking  of  pleading,  speaking 
of  practice,  every  one  of  those  terms  used,  and  every  one  of  them  applied  distinctly 
and  directly  to  its  own  proper  object  and  its  own  proper  work— is  not  that  a  guide  to 
section  26?  When  it  speaks,  therefore,  of  the  process,  practice,  and  pleading  of  the 
court,  we  have  only  to  cast  our  eyes  a  few  inches  above,  and  to  look  at  the  rules  above, 
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and  the  very  act  of  Parliament  tells  us  vrhsti,  Parliament  itself  intended  by  those 
expressions.  It  appears  to  me,  I  confess,  with  very  great  submission,  that  although  no 
doubt  the  observation  has  not  been  hitherto  made,  it  would  be  very  difficult  to  answer 
that  view  of  the  case. 

The  fact  that  no  such  extended  irresponsible  power  was  ever  before  given  by  Par- 
liament to  any  judges  is  entitled  to  much  weight  when  we  are  asked  to  construe  words 
into  an  authority  to  create  an  appeal  to  the  Exchequer  Chamber  and  to  this  house, 
although  no  such  intention  is  expressed,  and  although  the  words  which  are  used  may 
well  be  satisfied  by  applying  them  to  other  and  minor,  yet  important  objects. 

The  more  it  is  attempted  to  show  that  the  barons  of  the  exchequer  have  an  absolute 
power  to  create  new  rights  of  appeal  on  the  revenue  side  of  the  court,  the  more  I  am 
impressed  with  the  objection  that,  looking  through  the  four  comers  of  the  act  of  Par- 
liament, not  only  is  no  such  intention  expressed,  but  the  whole  frame  of  the  act  rebuts 
a  construction  which  would  not  be  subsidiary  to  the  act,  but  would  run  counter  to  its 
express  and  careful  provisions. 

My  clear  opinion  therefore  is,  that  the  orders  were  void,  and  that  the  appeal  should 
be  dismissed  with  costs. 

Lord  Wensleydaie.  The  question  which  your  lordships  have  now  to  decide  is  very 
important.  I  regret  to  find  that  the  conclusion  to  which  some  of  my  noble  and  learned 
friends  have  arrived  differs  from  mine,  and,  from  the  sincere  respect  I  have  for  their 
opinion,  I  cannot  feel  so  much  confidence  in  my  own.  But,  after  having  given  every 
consideration  in  my  power  to  the  question,  I  feel  bound  to  advise  youi  lordships  to 
adopt  the  course  which  I  think  is  just,  and  to  reverse  the  decision  of  the  Court  of 
Exchequer  Chamber. 

The  question,  though  important,  really  lies  in  the  narrowest  compass,  and  is  only  as 
to  the  meaning  of  the  twenty-sixth  section  of  the  statute  21  and  22  Victoria,  chapter 
21,  "An  act  to  regulate  the  office  of  Queen's  remembrancer,"  which  makes  it  lawful  for 
the  lord  chief  baron  and  two  or  more  barons  of  the  Court  of  Exchequer,  from  time  to 
time,  to  make  rules  and  orders,  and  also  from  time  to  time,  by  any  such  rule  or  order, 
to  extend,  apply,  or  adapt  any  of  the  provisions  of  the  common  law  procedure  act, 
1852,  and  the  common  law  procedure  act,  1854,  and  any  of  the  rules,  and  pleadings, 
and  practice  on  the  plea  side  of  the  said  court  to  the  revenue  side- of  the  said  court,  as 
may  seem  to  them  expedient  for  making  the  process,  practice,  and  mode  of  pleading  on 
the  revenue  side  of  the  said  court  as  nearly  as  may  be  uniform  with  the  process,  prac- 
tice, and  mode  of  pleading  on  the  plea  side  of  the  said  court. 

To  this  section  we  must,  I  am  clearly  of  opinion,  apply  the  ordinary  rule  of  construc- 
tion applicable  to  all  written  instruments :  What  is  the  true  meaning  of  the  words  used, 
according  to  their  usual  acceptation  and  their  ordinary  grammatical  meaning  ?  And, 
applying  that  rule,  I  do  not  thiuk'there  is  much  doubt  what  the  meaning  is.  Does  it 
authorize  the  Court  of  Exchequer  to  grant  an  appeal  to  the  Court  of  Exchequer  Cham- 
ber and  the  House  of  Lords  against  the  decision  of  the  Court  of  Exchequer  on  the  rev- 
enue side,  on  a  rule  for  a  new  trial  on  the  ground  of  misdirection  1 

But,  on  perusing  the  very  able  opinions  of  some  of  the  judges  of  the  Court  of  Queen's 
Bench,  delivered  in  the  Exchequer  Chamber,  I  perceive  in  them  a  suggestion  of  a  rule 
of  law  that  such  power  of  appeal  was  so  unusual  that  it  required  "  a  clear  unambiguous 
expression  "  of  the  intention  of  the  legislature  in  order  to  support  it ;  that  the  power 
must  be  "distinctly  and  unequivocally  given ; "  and  that  supposed  rule  seems  to  me  to 
have  had  great  influence  in  forming  the  opinions  of  these  judges  of  the  Court  of  Queen's 
Bench. 

Such  a  rule  of  construction  appeared  to  me  to  be  entirely  new,  as  far  as  iny  experi- 
ence went,  and  I  inquired  from  the  learned  counsel  in  the  course  of  the  argument, 
whether  any  authority  could  be  found  for  such  a  principle  of  construction.  I  was  re- 
ferred by  Mr.  Mellish  to  some  cases  on  the  subject  of  appeals  from  the  decisions  of  mag- 
istrates collected  in  Dickinson's  Sess.  Cases,  sixth  edition,  626.  These,  when  closely 
examined,  appear  to  amount  to  more  than  this,  that  an  appeal  cannot  be  given  "  by 
implication,"  that  is,  in  truth,  no  more  than  that  however  much  you  may  be  satisfied 
that  the  legislature  must  have  intended  to  have  given  it,  it  is  not  enough  unless  there 
are  words  to  give  it. 

I  have  often  had  occasion  to  mention,  in  the  construction  of  written  instruments, 
how  important  it  was  in  every  question  of  intention,  to  distinguish  between  the  mean- 
ing of  the  words  used,  and  what  the  fi-amer  of  them  may  be  supposed  to  have  intended, 
and  I  have  found  that  the  rule  has  not  always  been  attended  to.  In  my  opinion  there 
is  no  legal  ground  for  such  a  principle  of  construction  as  seems  to  have  been  acted  upon 
by  sjme  of  the  judges. 

The  true  question  for  us  to  decide  is :  What  is  the  ordinary  and  grammatical  meaning 
of  the  words  used  in  this  section  ?  Do  these  words  give  the  chief  baron  and  two  barons 
the  power  of  extending  the  right  of  appealing  against  the  decision  of  a  rule  to  show 
cause  for  a  new  trial  on  the  ground  of  misdirection  to  tlie  Court  of  Exchequer  Chamber  ? 
such  a  power  being  clearly  given  to  the  common  law  courts  by  the  act  of  1854. 

The  first  part  of  the  twenty-sixth  section  gives  the  judges  power  to  make  new  rules 
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and  orders  on  the  revenue  side  of  the  court.  It  is  not  contended  that  this  would 
authorize  a  new  rule  to  allow  an  appeal.  The  words  of  the  second  part,  if  taken  by 
themselves,  would  be  clearly  enough  to  allow  all  the  provisions  of  the  acts  of  1852  and 
18,54  to  be  adapted. 

Three  questions  then  arise :  First,  Is  this  so  unreasonable  that  the  general  power  is 
not  to  be  so  construed  ?  for  no  doubt  if  the  natural  and  ordinary  construction  of  the 
words  used  would  lead  to  an  absurd  or  unreasonable  consectuence,  they  may  be  mod- 
erated, or  qualified,  or  explained. 

Secondly,  Does  the  circumstance  that  other  provisions  of  the  statute  expressly  enact- 
ing that  certain  clauses  of  the  common  law  procedure  act,  1853,  and  the  common  law 
procedure  act,  1854,  should  be  in  force  and  extend  to  the  revenue  side  of  the  Excheq- 
uer, afford  a  proof  that  none  others  were  intended  to  be  extended,  applied,  or  implied. 

And  thirdly.  Does  the  conclusion  of  the  twenty-sixth  section,  explaining  that  the 
object  of  the  enactment  is  that  the  process,  practice,  and  mode  of  pleading  of  the  rev- 
enue side  of  the  Court  of  Exchequer  should  be  made  uniform  with  the  process,  practice, 
and  mode  of  pleading  on  the  plea  side  of  the  court  make  any  difference  ?  Is  the  word 
"  practice  "  to  be  understood  in  the  larger  sense  of  the  whole  conduct  of  the  procedure 
in  the  suit  in  the  Court  of  Exchequer,  from  the  beginning  of  the  suit  to  the  ultimate 
judgment  and  execution,  or  in  the  more  limited  sense  of  common  and  ordinary  practice  ? 

These  several  points  must  be  disposed  of. 

1st.  It  seems  to  me  that  it  is  impossible  to  say  that  the  introduction  of  a  power  of 
appeal  against  a  decision  upon  a  rule  nid  for  a  new  trial  for  misdirection,  in  point  of 
law,  is  an  unreasonable  power ;  on  the  contrary,  it  is  a  most  satisfactory  one.  It  gets 
rid  of  the  difficulties  and  inconveniences  of  a  bill  of  exceptions,  which  all  practitioners 
know  to  be  extremely  troublesome  and  embarrassing  in  its  preparation  and  settlement, 
and  substitutes  a  much  more  simple  course  for  inquiry  into  the  propriety  of  the  judge's 
rilling.  I  think  it  is  wholly  impossible  to  contend  with  success  that  the  substitution 
of  this  mode  of  proceeding  is  not  a  very  reasonable  one. 

Nor  is  there  anything  in  the  least  unreasonable  in  delegating  this  power  to  the  judges 
of  the  court  itself.  Mr.  Justice  Willes,  in  his  very  able  judgment,  has  given  many 
instances  of  such  delegations  by  the  legislature  to  others.  The  act  3d  and  4th  William 
IV,  chapter  42,  the  fiist  of  a  series  of  actjs  by  which  the  law  has  been  greatly  reformed 
and  improved,  ^ves  to  the  judges  the  whole  authority  to  make  most  important  changes, 
subject  only  to  the  condition  of  being  laid  before  Parliament.  The  common  law  pro- 
cedure act,  1852,  gives  a  somewhat  similar  power  to  the  judges.  So  the  common  law 
procedure  act,  1854.  These  powers  were  given  to  a  quorum  of  eight  judges,  the  chiefs 
of  the  court  being  three.  In  this  case  it  is  the  chief  of  the  exchequer  and  two  judges 
who  have  the  power  delegated  to  them,  but  the  delegation  being  perfectly  reasonable 
there  surely  is  not  the  shadow  of  an  objection  that  a  quorum  of  the  judges  of  the  court, 
who  alone  administer  the  law  of  the  exchequer,  should  have  the  power  to  make  the 
allowed  alterations  in  it.  I  think,  therefore,  that  the  power  of  adopting  the  provisions 
as  to  appeal  is  valid. 

2d.  Does  the  enactment,  in  express  terms,  in  the  statute  22d  and  23d  Victoria,  chap- 
ter 21,  of  certain  provisions  as  applicable  to  the  revenue  side  of  the  Court  of  Exchequer, 
afford  an  inference  that  they  were  all  that  the  legislature  meant  to  be  so  applied,  and 
operate  as  a  sort  of  legislative  declaration  that  no  more  should  be  so  applied?  I  think 
this  circumstance  affords  no  such  inference ;  clearly  not  those  which  are  independent 
of  the  power  to  appeal,  or  to  bring  a  writ  of  error.  All  that  can  be  implied  is,  that 
those  powers  were  all  that  the  legislature  then  thought  expedient,  but  they  give  to  the 
judges  the  power  of  adding,  from  time  to  time,  others  which  they  might  judge  proper  if 
circumstances  should  repder  it  advisable.  It  is  confided  to  them  to  exercise  that  dis- 
cretion fairly  and  properly.  Had  the  legislature  thought  it  right  to  allow  no  other 
provisions  to  be  applied,  nothing  would  have  been  more  easy  than  to  have  said  so.  We 
cannot  imply  that  -jv^ithout  its  being  said. 

These  sections  are  the  ninth,  tenth,  twelfth,  fifteenth,  and  twentieth.  The  ninth 
refers  to  the  power  of  amendment  only,  and  is  given  to  its  full  extent.  It  is  of  the 
most  frequent  application,  and  nothing  is  more  reasonable  than  that  the  legislature 
should,  at  all  events,  have  enacted  that  this  useful  provision  should  be  made. 

Mr.  Justice  Willes  has  assigned  most  satisfactory  reasons  why  the  new  sections  giv- 
ing error  or  appeal  were  necessarily  inserted.  It  is  from  those  only  that  any  inference 
can  be  drawn  that  the  powers  of  error  and  appeal  were  to  go  no  further.  The  twelfth 
section  giving  appeal  from  the  assessment  of  the  commissioners  of  inland  revenue,  was 
absolutely  necessary,  because  the  common  law  procedure  acts,  1852  and  1854,  could 
not  have  given  it.  So  the  fifteenth  section,  giving  error  on  a  writ  of  summons  on  the 
succession  duty  act,  or  for  legacy  duties.  So  the  twentieth.  For  a  bill  of  exceptions 
in  a  common  case  was  not  given  by  the  statute  of  1852,  but  only  in  the  newly  con- 
stituted multifarious  case  of  ejectment.    It  was  given  by  the  statute  of  Westminster  2d. 

As  to  the  section  10,  there  is  great  doubt  also,  to  say  the  least,  whether  it  was  not 
necessary,  for  it  does  not  give  precisely  the  same  powers  to  state  a  case  as  the  forty- 
second  and  forty-sixth  sections  of  the  statute  of  1852,  the  first  of  which  gave  only  a 
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qualified  power  to  the  judge  on  being  satisfied  that  the  parties  have  a  hand  fide  interest 
in  the  question,  which  is  not  required  in  the  section  10.  It  would  not  have  been  suffi- 
cient, therefore,  to  leave  those  forty-second  and  forty-sixth  sections  unaltered,  and 
section  10  effected  that  object.  As  the  attorney  general  in  all  revenue  cases  is  a 
5*pessaTy  party,  he  is  included  in  the  term  "parties,"  as  pointed  out  by  Mr.  Justice 
WiUes  s  judgment,  and  his  consent  to  a  case  ivould  supersede  the  judgment  of  a  judge 
as  to  the  bond  fide  interest  in  the  question.  This,  in  my  mind,  is  quite  satisfactory ; 
but  even  if  it  leaves  it  a  matter  of  doubt  whether  this  power  could  have  been  given  by 
the  acts  of  1852  and  1854,  it  was  expedient  to  make  it  perfectly  clear,  and  to  leave  no 
question  as  to  the  right  of  the  attorney  general,  on  behalf  of  the  Crown,  to  the  claim  to 
have  such  a  case  stated,  with  the  consent  of  the  other  party  to  the  cause,  and  the  simple 
order  of  a  judge. 

On  the  whole,  it  seems  to  me  clear  that  the  principle  of  expresaio  unius  est  exclusio 
alterius  cannot  be  held  to  apply. 

I  have  come,  therefore,  after  much  consideration,  to  the  conclusion,  that  the  second 
part  of  the  twenty-sixth  section  authorizes  the  exchequer  judges  to  make  a  rule  giving 
an  appeal  in  the  case  of  a  discharge  of  a  rule  nisi  for  a  new  trial. 

The  third  question  is,  whether  this  power  is  qualified,  so  as  to  confine  it  entirely  to 
matters  of  the  ordinary  jpraciiee  of  the  court  in  a  limited  sense. 

The  words  of  the  second  part  go  much  beyond  that.  They  authorize  the  chief  baron 
and  barons  from  time  to  time,  by  any  rule  or  order,  to  extend,  apply,  or  adapt  any  of 
the  provisions  of  the  common  latv  procedure  act,  1852,  and  the  common  law  procedure 
act,  1854.  This  is  quite  independent  of  the  clause  authorizing  the  application  of  the 
rules  of  pleading  and  practice ;  but  the  general  object  is,  to  make  the  process,  practice, 
and  mode  of  pleading  on  the  revenue  side  of  the  court,  as  nearly  as  may  be,  uniform 
with  the  process,  practice,  and  mode  of  pleading  on  the  plea  side  of  the  court. 

Does  that  provision  limit  and  control  the  power  to  adopt  the  provisions  of  the  acts 
1852-1854,  and  apply  to  common  and  ordinary  practice  in  the  limited  sense  only  ?  Many 
of  those  provisions  iu  the  two  acts  go  greatly  beyond  "practice,"  in  that  sense,  and 
process  and  pleading  also.  Can  it  be  supposed  that  the  legislature  meant  to  undo,  by 
the  use  of  that  term  in  the  concluding  part,  what  they  had  given  before  ? 

I  cannot  but  thiuk  that,  to  make  the  whole  fclause  consistent,  the  wold  "practice" 
must  be  construed  in  the  larger  sense  given  to  it  in  the  judgment  of  the  judges  of  the 
court  of  common  pleas,  and  explained  more  particularly  by  Mr.  Justice  WiUes.  It 
seems  to  be  used  iu  the  sam8  sense  as  it  is  in  the  preamble  of  the  statute  1852,  (which 
is  of  much  more  importance  than  the  title,)  and  in  the  preamble  of  this  act,  22d  and 
23d  Victoria,  chapter  21.  It  is  for  rendering  the  process,  practice,  and  mode  of  pleading 
in  the  superior  courts  more  simple  and  speedy ;  and  fone  purpose,  inter  alia,  is  to  make 
provision  in  relation  to  the  procedure  on  the  revenue  side  of  the  court. 

Nor  can  I  see  any  ground  to  coniiue  the  enactments  to  one  department  of  the  revenue 
side  of  the  court,  as  contended  by  Mr.  MeUish.  The  words  apply  equally  to  all  plead- 
ings and  proceedings  ih  revenue. 

The  abolition  of  the  writ  of  error  on  the  revenue  side  by  section  19,  (giving  the 
barons  a  discretion  as  to  bail,  which  would  not,  therefore,  necessarily  affect  the  attor- 
ney general,)  and  by  the  act  of  1852,  section  148,  which  enacts  that  a  writ  of  error 
shall  not  be  necessary  or  used  in  the  proceeding  to  error,  but  shall  be  ^  step  in  the  cause, 
seems  to  me  to  put  the  court  from  which  the  record  was  before  removed  by  the  writ  of  the 
Queen,  entirely  on  a  different  footing.  The  suit  is  now  begun  and  ended  in  the  same 
court.  The  cause  is  not  removed.  The  execution  issues  Srom  that  court,  the  court  of 
error  giving  its  assistance  to  come  to  a  right  final  conclusion.  I  agree  with  the  judges 
who  think  that  the  whole  proceeding,  from  the  beginning  to  the  end  of  the  suits,  the 
taking  the  opinion  of  the  court  of  error  as  well  as  acting  upon  it,  constitutes  the  prac- 
tice of  the  court,  since  the  recent  alteration  and  a  different  mode  of  taking  that  opiuion 
is  a  part  of  that  practice. 

But  a  question  has  been  presented  to  our  attention,  at  the  close  of  Sir  Hugh  Cairns' 
argument,  and  since  fuUy  discussed,  which  must  be  now  considered.  Was  it  com- 
petent for  the  judges  of  the  exchequer  to  alter  the  law  as  to  then  pending  proceedings, 
and  to  enact  provisions  at  the  time  which  they  did,  viz,  on  the  4th  November,  1863, 
so  as  to  affect  the  verdict  which  the  claimant  then  had,  which  was  subject  only  to 
the  then  existing  law,  and  make  it  subject  to  another  mode  of  inquiry. 

I  was  much  impressed  with  this  objection  at  first,  and  was  for  a  time  strongly 
inclined  to  think  that  it  was  well  founded,  and  that  the  new  rules,  though  operative 
as  to  all  future  suits,  were  not  operative  in  this.  But  the  further  argument,  and  a 
full  consideration  of  this  question,  have  satisfied  me  that  this  objection  is  not  well 
founded. 

Two  questions  present  themselves :  1st.  Wliat  would  have  been  the  effect,  if  the 
legislature  had  made  a  new  act  of  Parliament,  containing  precisely  the  same  terms  as 
the  rules  of  the  4th  November  ?  Would  it  have  affected  existing  suits  ?  2d .  If  it  would, 
ought  the  rules  to  be  construed  in  a  different  way,  and  not  allowed  to  have  that 
effect  ? 
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I  answer,  that  the  new  law  would  affect  the  existing  suit ;  and  the  delegated  author- 
ity to  the  barons  of  the  exchequer  ought  to  have  precisely  the  same  effect. 

First,  in  this  case  it  is  perfectly  clear  that  what  I  for  the  present  may  call  the  law  of 
the  4th  November,  1863,  took  away  no  light.  The  verdict  had  been  given  for  the  claim- 
ant. The  power  of  tendering  a  bill  of  exceptions  was  gone.  The  new  law  took  away 
no  right  from  the  claimant.  It  gave  both  the  claimant  and  the  Crown  precisely  the 
same  right,  that  of  questioning  the  propriety  of  the  decision  of  the  Court  of  Exchequer 
on  a  rule  for  a  new  trial  for  misdirection.  IJf  the  judgment  was  given  for  the  claimant, 
the  Crown  has  the  right  to  question  that  by  appeal.  If  for  the  Crown,  he  has  exactly 
the  same  right.    The  new  law  is,  therefore,  perfectly  fair  to  both  parties. 

But,  independently  of  that  consideration,  I  think  that  if  it  were  an  alteration  in  the 
mode  of  proceeding  only,  to  the  prejudice  of  the  claimants,  the  objection  would  not 
prevail. 

There  is  no  doubt  of  the  justice  of  the  rule  laid  down  by  Lord  Coke  in  the  2d  Insti- 
tute, 202,  that  enactments  in  a  statute  are  generally  to  be  construed  to  be  prospective, 
and  to  regulate  the  future  conduct  of  parties.  But  this  rule  of  construction  would  yield 
to  the  intention  of  the  legislature.  It  could  not  be  supposed  that  the  legislature  meant 
to  deprive  a  man  of  a  vested  right  of  action.  This  was  laid  down  in  Moon  vs.  Dundas, 
in  2  Exchequer,  22. 

But,  on  the  other  hand,  it  is  clear  that  there  is  a  material  difference  when  an  act  of 
Parliament  is  dealing  with  a  right  of  action  already  vested,  when  it  is  presumed  that 
it  is  not  intended  to  take  it  away;  and  when  it  is  -dealing,  with  mere  procedure  to 
recover  those  rights,  which  it  may  be  quite  reasonable  to  regulate  or  alter. 

This  has  been  most  clearly  and  satisfactorily  explained  in  the  case  of  Wright  rs.  Heale, 
30  Law  Times,  Exchequer,  40,  particularly  by  Sir  James  Wilde.  In  that  case  it  was 
held  that  the  common  law  procedure  act,  1860,  section  34,  which  enacts  that  if  a  plain- 
tiff inaction  for  a  wrong  in  the  superior  courts  recover  less  than  £5  he  shall  not  be 
entitled  to  costs,  unless  the  judge  certifies  that  the  action  was  brought  to  try  a  right, 
applies  to  actions  tried  after,  but  commenced  iefore,  the  suit.  Sir  James  Wilde  says, 
with  truth,  that  this  does  not  take  away  any  right. 

The  right  of  the  suitor  is  to  bring  the  action,  and  to  have  it  conducted  in  the  way 
and  according  to  the  practice  of  the  court  in  which  he  brings  it ;  and  if  any  act  of 
Parliament,  or  any  rule  founded  on  the  authority  of  the  act  of  Parliament,  alters  the 
mode  of  procedure,  then  he  ha.s  a  right  to  have  it  conducted  in  that  altered  mode. 
That,  therefore,  takes  away  nothing.  The  right  of  actiMi  does  not  make  the  right  to 
keep  all  the  consequences  of  the  right  as  they  were  before.  It  gives  the  right  to  have 
the  action  conducted  according  to  the  rules  then  in  force  with  resi^ect  to  procedure. 

I  am,  therefore,  clearly  of  opinion  that  if  the  provisions  of  the  rule  had  been  in  an  act 
of  Paxliameut  of  the  same  date,  the  act  would  have  affected  existing  suits,  and  would 
.  unquestionably  have  given  an  appeal  in  suits  in  which  verdicts  were  already  obtained. 

Secondly,  Are  these  rules  made,  not  directly  by  Parliament,  but  by  delegated  author- 
ity, to  be  differently  construed  ?  I  think  not.  Parliament  has  delegated  the  power, 
without  restriction,  to  the  judges.  It  has  made  no  conditions  that  it  should  operate 
only  as  to  future  suits;  and  if  it  was  not  to  affect  pending  suits,  many  useful  altera- 
tions might  have  been  prevented.  The  period  of  making  the  allowed  rules,  is  left 
entirely  to  the  judges  themselves  to  decide.  It  nmst  be  considered  as  unquestionable 
,  that  they  had  a  power  to  make  rules  for  existing  suits ;  and  if  they  make  great  changes, 
even  if  they  were  to  be  thought  unreasonable,  they  would  not  therefore  be  void, 
because  the  discretion  of  the  judges  is  absolute,  and  their  i-ules  final.  But,  in  truth, 
they  operated  with  perfect  fairness  on  both  the  litigant  parties. 

I  forgot  to  say,  that  the  criticism  on  the  language  of  the  rules  made  in  the  course  of 
the  argument  may  be  well  founded.  They  are  not  accurately  prepared,  but  their  mean- 
ing is  clear.  There  is  a  mistake  in  the '  provision  as  to  the  "cota-t  of  error,"  which  is 
copied  from  the  words  of  the  act.  It  referred  to  another  court  of  eixor,  but  the 
meaning  is  perfectly  clear,  and  the  inaccuracy  cannot  possibly  lead  to  a  mistake. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  Court  of  Exchequer  Chamber 
.ought  to  be  reversed. 

LOKD  Chelmsfokd.  My  lords,  I  cannot  help  feeling  some  regret  that  the  learned 

.  barons  of  the  Court  of  Exchequer  did  not  hesitate  a  little  before  they  determined  to 

relieve  the  Crown  from  the  difficulty  in  which  it  was  placed  with  respect  to  a  bill  of 

exceptions  by  issuing  the  rule  in  question;  because,  from  the  haste  in  which  it  was 

.  necessarily  prepared,  in  order  to  render  it  available  for  its  intended  object,  scarcely 

any  time  could  have  been  afforded  them  to  consider  the  grave  doubts  which  have  subse- 

.  qnently  arisen,  and  which  upon  reilection  might  have  occurred  to  themselves,  as  to 'their 

power  to  meet  the  emergency  in  the  mode  which  they  adopted.    They  might  also  upon 

consideration  have  felt,  that,  however  justifiable  the  occasion  might  seem,  it  was  not 

desirable  under  any  circumstances  to  make  a  rule  which,  though  in  terms  calculated 

for  general  application,  was  purposely  designed  to  answer  the  exigency  of  a  particular 

.*ase. 

To  this  rule,  so  introduced,  an  objection  has  been  taken  at  your  lordships'  bar  on 
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account  of  its  supposed  retrospective  operation.  This  objection  does  not  appear  to 
have  heen  raised  in  the  court  of  error,  though  incidentally  mentioned  in  the  course  of 
the  argument  there.  Whatever  conclusion  ma,y  be  adopted  as  to  the  propriety  of  mak- 
ing the  rule  at  the  time  and  upon  the  occasion  when  it  was  issued,  or  as  to  its  operation 
and  effect,  I  am  so  strongly  of  opinion  it  was  ultra  vires  of  the  framers  of  it,  that  I 
think  it  unnecessary  to  make  any  observations  upon  its  alleged  invalidity  on  any  other 
ground. 

The  short  question  is,  whether  the  legislature,  by  the  26th  section  of  the  Queen's 
remembrancer's  act  (22  and  23  Vict.  c.  21, )  has  given  to  a  majority  of  the  barons  of  the 
Court  of  Exchequer  the  power  to  determine  whether  it  is  expedient  that  there  should 
be  a  right  of  appeal  in  a  case  in  which  none  existed  before. 

There  is  to  my  mind  a  sort  of  prima  fade  presumption  against  this  having  been  intend- 
ed, arising  from  the  consideration  that  if  the  legislature  meant  to  delegate  their  power 
in  this  respect,  a  very  few  plain  and.simple  words  would  have  been  sufficient  to  express 
their  intention ;  but,  so  far  from  clearly  conveying  their  meaning,  it  is  so  concealed 
under  the  language  they  have  employed,  that  the  ingenuity  of  the  ablest  counsel  has 
been  tasked  to  discover  it ;  and  after  arguments  of  great  length,  both  in  this  house  and 
in  the  Exchequer  Chamber,  it  is  still  left  in  the  doubt  and  uncertainty  which  must 
necessarily  result  from  the  difference  of  opinion  which  it  has  produced. 

Clear  and  distinct  language  might  have  been  expected  upon  an  occasion  when  the 
legislature,  having  ample  means  of  forming  a  competent  judgment  of  the  expediency 
of  allowing  an  appeal  in  a  particular  case,  were  about  to  remit  to  the  judges  of  a  court 
the  discretion  of  determining  whether  such  an  appeal  from  their  own  decisions  ought 
or  ought  not  to  be  granted.  •  I  quite  agree  with  my  noble  and  learned  friend  (Lord  Wens- 
leydale)  that  it  is  not  necessary  that  the  power  should  have  been  "  distinctly  and  un- 
equivocally given,"  but  neither  ought  it  to  have  been  left  to  a  doubtful  and  conjectural 
inference  from  equivocal  words. 

The  whole  argument  is  involved  in  the  construction  of  the  latter  part  of  the  26th 
section  of  tlie  Queen's  remembrancer's  act — ■"  And  also  from  time  to  time,"  &c.  The 
section  has  been  read  so  often  that  I  wiH  not  trouble  the  House  with  it.  The  words  to 
be  principally  dwelt  upon  are  "process,  practice,  and  mode  of  pleading."  Now  these 
words  "process"  and  "pleading''  are  by  common  consent  dismissed,  as  wholly  inappro- 
priate to  describe  any  proceeding  which  is  to  be  carried  on  beyond  the  walls  of  the 
court;  and  the  whole  stress  of  the  argument  is  laid  upon  the  word  "practice."  But  as 
this  word  "practice"  (more  especially  looking  to  the  company  in  which  it  is  found) 
would  in  its  ordinary  meaning  be  confined,  like  the  other  two  words,  to  the  court  itself, 
it  has  been  necessary  to  pray  in  aid  of  the  more  extensive  meaning  contended  for,  the 
words  of  the  common  law  procedure  act,  1852,  section  148,  repeated  in  the  Queen's 
remembrancer's  act,  section  19,  that  "  the  proceeding  to  error  shall  be  a,  step  in  the 
cause." 

The  argument  then  proceeds  thus  :  Writs  of  error  being  abolished,  and  appeals  sub- 
stituted, in  every  case  in  which  error  can  be  brought,  the  proceedings  to  the  court  of 
appeal  are  proceedings  in  the  court  below,  and  become  part  of  the  practice  of  the  court. 
Therefore  a  statute  empowering  the  judges  of  one  court,  from  which  no  appeal  lies,  to 
assimilate  its  practice  to  another,  from  which  alright  of  appeal  exists,  necessarily  and 
expressly  confers  the  power  to  create  such  an  appeal,  or  the  practice  of  the  two  courts 
would  not  be  uniform.  '  »   ■.     ,     . 

But  this  argument  appears  to  be  without  foundation  from  the  language  of  the  legis- 
lature on  which  it  is  rested.  It  is  to  be  observed  that  the  words  used  are  not  "  the 
proceeding  in  error  shall  be  a  step  in  the  cause,"  but  "the  proceeding  to  error."  It 
would  certainly  be  an  extraordinary  provision  to  enact  that  the  proceedings  in  one 
court  shall  be  part  of  the  practice  of  another,  but  not  at  all  to  say  that  every  step  up  to 
the  very  door  of  the  court  of  error  shall  be  a  proceeding  in  the  court  from  which  the 

error  proceeds.  ,     „     . ,         ^     ^     t,^     x    j^ 

The  word  "  practice,"  however,  is  said  to  be  a  word  ot  wide  extent.  Mr.  Justice 
Willes  says,  it  applies  to  "  all  the  proceedings  by  which  a  ca,use  is  brought  to  judgment 
and  execution ;"  and  Chief  Justice  Erlesays, "  Throughout  the  common  law  procedure  act 
and  the!  Queen's  remembrancer's  act,  procedure  is  used  as  equivalent  to  process,  practice, 
and  mode  of  pleading."  But  the  word  "procedure"  is  nowhere  used  in  any  of  the 
enactments  of  the  common-law  procedure  act  or  of  the  Queen's  remembrancer's  act. 
It  is  merely  part  of  the  name  by  which  the  first-mentioned  act  is  to  be  cited,  and  a 
portion  of  the  title  of  the  latter  act.  The  learned  Chief  Justice's  meaning  must  there- 
fore be,  that  the  word  "procedure"  is  used  by  the  legislature  as  the  description  of  an 
act  which  comprehends  provisions  as  to  process,  practice,  and  pleading— a  remark 
which,  with  great  deference,  appears  to  me  to  have  no  force  at  all  m  the  argument. 
Mr.  Justice  Willes  also  is  not  quite  accurate  in  saying  that  the  word  "  practice  is  a 
word  applying  "to  aU  the  proceedings  bjr  which  a  cause  is  brought  to  judgment  and 
execution."  In  its  ordinary  meaning  it  is  undoubtedly  distinguished  from  the 
"pleadings;''  no  unimportant  part  of  the  proceedings  by  which  a  cause  is  brought  to 
judgment.    The  learned  judge  also,  placing  no  reliance  upon  the  word  "process,'  and 
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of  course  not  on  the  word  "pleading,"  says,  "but,  coming  to  'practice,'  practice  is  no 
term  of  art."  Here,  again,  I  must  beg  leave  to  differ  -with  Mm.  "Practice,"  even 
standing  by  itself,  applies  to  a  part  of  the  proceedings  of  a  court  which  are  sufficiently 
distinguishable  from  the  rest  to  be  the  subject  of  books  of  practice.  As  to  his  observa- 
tion, that  one  of  the  heads  of  such  a  wort  will  be  the  head  of  "  Eri'or,"  that  is  likely 
to  be  the  case,  because  courts  of  error  have  their  practice  as  well  as  courts  of  original 
jurisdiction.  A  book  of  practice,  therefore,  without  such  a  heading,  might  be  regarded 
as  imperfect  or  incomplete,  but  it  could  hardly  be  called  "maimed"  (in  the  view  of  the 
learned  judge,)  because  nothing  would  be  cut  off  from  the  history  of  the  practice  of 
the  other  courts,  of  which  alone  upon  the  supposition  it  would  profess  to  treat. 

It  may  be  that  the  word  "practice,"  under  certain  circumstances,  may  be  as  compre- 
hensive in  its  expression  as  the  argument  requires ;  but  it  hardly  seems  a  correct  mode 
of  ascertaining  its  meaning,  in  the  place  where  it  is  found,  to  separate  it  from  all  the 
other  words  with  which  it  is  associated,  and  having  thus  detached  it  from  its  qualifying 
context  to  construe  it  by  itself.  Even  if  the  term  "  practice  "  might  in  a  popular  sense 
be  taken  to  comprehend  all  the  proceedings  in  a  suit  from  the  begmning  to  the  end,  yet 
when  the  legislature  uses  it  with  the  words  "  process  and  pleading,"  it  must  have  a 
limited  meaning  assigned  to  it.  And  as  the  practice  of  a  court  is  as  much  distinguished 
from  its  process  and  pleading  as  these  portions  of  the  proceedings  are  from  each  other, 
the  word  "practice  "  in  such  a  connection  cannot  be  supposed  to  have  been  intended  (in 
the  words  of  Chief  Justice  Erie)  "  to  include  the  whole  of  the  suit  from  the  issuing  of  the 
first  to  the  execution  of  the  last  process."  But  attributing  the  most  comprehensive 
meaning  to  the  word  "  practice,"  it  is  still  the  practice  of  the  Court  of  Exchequer  to 
which  the  statute  refers ;  it  is  a  proceeding  in  that  court  which  is  to  bring  the  parties 
to  the  door  of  the  court  of  error.  The  practice  pointed  at  does  not  advance  a  single 
step  over  the  threshold  of  the  court  of  appeal.  It  is  applicable  to  all  cases  in  which 
a  right  of  appeal  previously  existed,  but  has  no  force  whatever  to  create  a  new  right. 
To  give  it  that  effect  would  be  to  confound  the  distinction  (in  the  words  of  Mr.  Justice 
Crompton)  between  the  "machinery  of  the  appeal  and  the  right  of  appeal." 

The  view  which  I  have  taken  of  the  limited  extent  of  the  word  "practice  "  in  the  twenty- 
sixth  section  of  the  Queen's  remembrancer's  act  appears  to  me  to  receive  strong  con- 
firmation from  other  parts  of  the  act.  In  several  other  sections  appeals  from  the 
revenue  side  of  the  Court  of  Exchequer  are  specially  provided  for ;  and  it  may  fairly 
be  asked  why,  if  the  legislature  intended  that  there  should  be  an  appeal  in  cases  of 
motions  for  a  new  trial,  a  provision  to  this  effect  was  not  expressly  made.  It  is  gen- 
erally considered  to  be  a  sufficient  indication  of- intention  when  certain  things  are 
specifically  enumerated,  that  others  not  mentioned  are  not  proposed  to  be  included. 

Plausible  reasons  have  been  suggested  why  it  was  necessary  that  the  act  should  con- 
tain provisions  for  appeals  on  special  cases,  bills  of  exception,  and  cases  of  succession 
and  of  legacy  duty.  Yet  no  satisfactory  explanation  has  been  given  why  the  legi.sla- 
ture  should  have  taken  all  these  under  its  own  direction,  and,  as  if  proclaiming  its 
incompetency  to  decide  upon  a  question  of  expediency,  should  have  left  the  only  remain- 
ing case  to  be  provided  for  by  the  delegated  discretion  of  a  majority  of  the  Court  of 
Exchequer. 

But,  even  limiting  the  view  to  the  section  in  question,  the  whole  frame  of  it  appears 
to  me  to  militate  against  the  construction  which  would  extend  the  power  of  the  barons 
of  the  exchequer  to  a  proceeding  beyond  the  x^recincts  of  their  own  court.  Besides  the 
company  in  which  the  word  "  practice "  is  found,  both  clauses  of  the  section  provide 
for  the  exercise  from  "  time  to  time  "  of  the  powers  which  it  confers. 

It  has  been  argued,  and  perhaps  correctly,  that  if  the  barons  possessed  the  power  of 
giving  an  appeal,  and  executed  it,  it  could,  not  be  recalled.  But  this  appears  to  me  to 
prove  that  the  act  could  not  apply  to  such  an  irrevocable  power,  but  was  intended  to 
be  confined  to  the  adoption  of  such  provisions  of  the  common  law  procedure  acts  with 
respect  to  process,  practice,  and  pleading  as  might  properly  be  subject  to  alteration 
"from  time  to  time,"  according  to  the  result  of  experience. 

It  was  argued,  that  unless  the  power  to  extend,  apply,  or  adapt  any  of  the  provisions 
of  the  common  law  procedure  acts  applies  (among  others)  to  the  claus6s  giving  the 
rights  of  appeal  on  motions  for  new  trial,  the  powers  given  by  the  two  clauses  would 
be  coextensive,  and  the  latter  would  be  merely  a  repetition  of  the  former.  But  it 
appears  to  me  that  the  two  portions  of  this  section  may  be  distinguished  from  each 
other,  and  that  each  may  have  its  due  effect.  Alterations  in  the  proceedings  on  the 
revenue  Bide  of  the  Court  of  Exchequer  having  been  introduced  by  the  act,  some  rules 
would  be  absQlutely  required  to  meet  this  new  state  of  things.  Accordingly,  the  for- 
mer part  of  the  section  directs  the  barons  to  make  rules  as  might  seem  to  them  necessa- 
ry and  proper ;  but  beyond  these  rules,  which  were  indispensable,  the  legislature,  con- 
sidering that  some  of  the  provisions  of  the  common  law  procedure  acts,  and  the  rules  of 
pleading  already  made  for  the  regulation  of  the  pleading  and  practice  on  the  plea  side 
of  the  court,  might  possibly  be  usefully  applied  to  the  revenue  side;  but  not  having 
the  practical  experience  necessary  to  enable  them  to  make  a  selection  for  themselves, 
therefore  by  the  latter  part  of  this  section  they  leave  to  the  discretion  of  th«  judges 
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to  determine  which  of  these  provisions  and  rules  (if  any)  it  is  expedient  to  adopt  in 
order  to  produce  uniformity  in  the  proceedings  on  both  sides  of  the  court. 

My  noble  and,  learned  friend,  Lord  WenslySale,  says :  "The  words  of  the  latter  part 
of  the  section-,  authorizing  the  chief  baron  and  baions  from  time  to  time  by  any  rule 
or  order  to  extend,  apply,  or  adopt  any  of  the  provisions  of  the  common  law  procedure 
acts,  are  quite  independent  of  the  clause  authorizing  the  application  of  the  rules  of 
pleaiding  and  practice."  But,  with  great  respect,  I  would  observe  that  in  this  portion 
of  the  section  the  sense. is  carried  on  from  the  words  "  and  also  "  continuously  to  the 
end ;  that  the  whole  of  it  must,  therefore,  be  taken  together  in  construction,  and  then 
it  will  appear  that  it  is  not  to  any  of  the  provisions  of  the  common  law  procedure  acts 
absokttely  that  the  power  applies,  but  only  to  such  as  may  seem  expedient  for  making 
the  process,  practice,  and  mode  of  pleading  on  the  revenue  side  of  the  court  as  nearly 
as  may  be  uniform  with  the  process,  practice,  and  mode  of  pleading  on  the  plea  side 
of  such  court. 

We  are  thus  brought  back  again  to  the  point  upon  which  the  whole  controversy 
turns,  viz,  the  meaning  of  the  word  "  practice"  as  it  stands  in  the  act.  I  have  already 
endeavored  to  show  that  it  cannot  possibly  apply  to  any  proceeding  beyond  the  cpuit 
itself,  and  that  therefore  those  sections  of  th^  common  law  procedure  acts  which  relate 
to  appeals  are  not  within  the  range  of  the  discretionary  authority  intended  to  be  con- 
ferred by  the  legislature. 

My  lords,  I  have  arrived  at  this  conclusion  with  great  reluctance.  It  is  very  much 
to  be  regre'tted  that  the  Crown  should  have  been  deprived  of  the  means  of  appealing 
ftom  the  decision  of  the  Court  of  Exchequer  upon  a  question  of  national  importance. 
I  should  have  been  glad  to  find  some  reason  for  supporting  the  validity  of  the  rule 
issued  by  the  barons,  but  I  can  discover  none. 

I  must,  therefore,  act  upon  the  clear  conviction  of  my  own  judgment,  and  pronounce 
my  decided  opinion  in  favor  of  the  respondents. 

Lord  Kestgsdown.  My  lords,  the  argument  on  the  first  question  in  this  case  as  to 
the  power  of  the  Court  of  Exchequer  to  make  the  orders  in  question  has  been  so 
entirely  exhausted  that  it  would  be  improper  for  me  to  go  into  it  at  any  length.  The 
reasons  assigned  by  the  majority  of  the  judges  in  the  Exchequer  Chamber  appear  to 
me  to  preponderate,  and  the  grounds  on  which  my  judgment  rests  are  laid  down 
more  clearly  than  I  could  state  them  in  the  opinion  of  the  Lord  Chief  Justice. 

Previously  to  the  Qu.een's  remembrancers  act  there  were,  as  I  understand,  no  means 
of  reviewing  a  decision  of  the  Court  of  Exchequer  on  the  revenue  side  except  by  writ 
of  error. 

Under  the  two  acts  of  common  law  procedure  of  1852  and  1854  there  were  on  the  plea 
side  a  more  simple  proceeding  in  error  than  by  writ  of  error,  and  also  the  several  other 
remedies  introduced  by  the  act  of  1854.  There  was,  further,  the  proceeding  by  bUl  of 
excejrtions  independently  of  those  acts. 

If  all  the  proceedings  in  error  and  appeal  applicable  to  the  plea  side  of  the  court 
were  considered  applicable  to  the  revenue  side,  there  seems  no  reason  why  by  the  act 
of  1854  they  should  not  have  been  extended  to  both  sides.  The  same  observation 
applies  to  the  act  of  1859.  Why,  if  they  were  thought  by  the  legislature  to  be  all 
applicable,  were  they  not  all  applied  ? 

But  instead  of  taimig  that  course  the  legislature  makes  a  careful  selection  of  some 
clauses,  and  omits  others.  With  reference  to  the  particular  matter  now  in  question, 
it  omits  the  appeal  from  the  decision  on  a  motion  for  a  new  trial,  and  gives,  as  I  think 
in  substitution  for  it,  the  proceeding  by  bill  of  exceptions. 

It  has  been  said  that  the  same  relief  may  be  had  by  both  those  modes  of  proceeding, 
but  that  there  are  many  diffictdties  in  the  latter  which  are  not  found  in  the  former. 

If  this  be  so,  the  Crown  may  have  been  wilUng  to  give  the  right  of  review,  subject 
to  the  restrictions  which  those  difficulties  might  impose,  but  no  further ;  but  that, 
contemplating  the  application  of  both  remedies,  the  legislature  should  itself  give  the 
one  and  the  least  convenient,  and  leave  it  to  the  Court  of  Exchequer,  at  its  discretion 
to  give  or  withhold  the  other,  is  to  me  quite  inconceivable.  It  may  have  used  words 
■  so  large  as  to  compel  us  to  say  that  this  power  is  given ;  but,  if  the  clause  be  capable 
of  two  constructions,  I  think  that  should  be  adopted  which  is  most  consistent  with 
the  probable  Intention  to  be  collected  from  the  other  clauses. 

When  the  words  of  the  twenty-sixth  section  are  examined,  it  seems  to  me  that  they 
neither  require  nor  warrant  the  larger  construction. 

The  clause  is  introduced  for  the  purpose  of  enabling  and  directing  the  Court  of  Ex- 
chequer to  make  rules  and  orders  for  regulating  its  process,  practice,  and  mode  of 
pleading,  with  a  view  to  the  alterations  introduced  by  the  act,  and  to  making  such 
process,  practice,  and  mode  of  pleading  as  nearly  as  may  be  uniform  on  the  two  sides 
of  the  court. 

For  this  purpose,  and  as  I  understand  it  for  this  purpose  only,  it  may  extend,  apply, 
and  adapt  any  of  the  provisions  of  the  two  acts  of  1852  and  1854. 

Read  in  their  ordinary  meaning,  as  applied  to  proceedings  in  the  court  itself,  the 
words  are  reasonable,  consistent  with  the  other  provisions  of  the  act,  and  in  accordance 
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■with,  wliat  is  found  in  fhe  two  acts  referred  to.  Tliey  are  consistent  also  witli  tlie  pro- 
vision that  the  rules  may  be  made  from  time  to  time,  and  with  the  fact  that  the  same 
words  which  apply  to  the  provisions  of  the  two  acts  are  applied  also,  in  the  expressions 
immediately  following,  to  t]3e  rules  of  pleading  and  practice  on  the  plea  side  of  the 
court.  I  am  hy  no  means  satisfied  that  there  is  any  redundancy  in  the  language  of  the 
clause  thus  construed;  but  if  there  be,  it  is  not,  in  my  opinion,  sufficient  to  outweigh 
the  objections  to  the  other  construction. 

What  the  Court  of  Exchectuer  has  attempted  by  its  orders  to  do  is  to  give  to  two 
superior  courts,  the  Exchequer  Chamber  and  the  House  of  Lords,  jurisdiction  to  hear, 
and  to  impose  upon  them  the  duty  of  hearing  an  appeal  against  its  decisions,  \yith 
which,  except  for  those  orders,  those  courts  would  have  neither  the  duty  nor  the  right 
to  interfere. 

Can  it  possibly  be  said  that  this  is  to  regulate  the  practice  of  the  Courts  of  Exche- 
quer? All  the  proceeding  which  leads  to  the  other  courts,  xohen  those  other  courts  are  open, 
all  the  proceeding  to  error,  is  a  step  in  the  cause,  and  part  of  the  ijractice  of  the  court ; 
but  whether  the  doors  of  the  other  courts  are  to  be  open  or  not,  surely  is  not  a  point  of 
practice  in  the  inferior  court. 

It  is  said  that  the  legislature  has  already  given  the  appeal  by  means  of  a  bill  of 
exceptions,  and  what  is  now  proposed  to  be  done  is  only  to  do  the  same  thing  in  a  more 
convenient  form. 

But  the  answer  to  this  seems  to  me  to  be,  that  the  legislature  has  given  no  general 
power  to  the  superior  courts  to  review  the  decisions  of  the  Court  of  Exchequer.  It  has 
prescribed  certain  special  modes  of  proceeding  by  which  this  may  be  done,  and  has  by 
necessary  implication  excluded  others. 

The  law,  before  the  orders,  said  "the  decision  of  the  Court  of  Exchequer  on  a  motion 
for  a  new  trial  shall  be  final."  The  orders  say  it  shall  not  be  final.  It  is  not  a  new 
mode  of  effecting  an  object  ^^■hich  could  already  be  attained  in  a  different  mode.  There 
was  no  mode  whatever  then  subsisting  by  which  the  decision  now  coniplamed  of  could 
have  been  disturbed.  There  was  a  mode  by  which  the  necessity  of  moving  for  a  new 
trial  might  have  been  prevented,  but  that  is  quite  a  different  thing ;  and  it  is  not 
because  that  mode  has  failed  (no  matter  from  what  cause)  that  the  Court  of  Exchequer 
can  create  a  new  jurisdiction  which  the  legislature  has  not  created,  and  in  my  opinion 
has  not  authorized  the  Court  of  Exchequer  to  create. 

Having  arrived  at  this  conclusion  on  the  first  point,  I  think  it  unnecessary  to  say 
anything  on  the  second. 

Judgment. 

Die  Mkrcukii,  Apkilis  6°,  1864. 

Whereas  Friday,  the  11th  day  of  March  last,  was  appointed  for  hearing  counsel  upon 
an  appeal  wherein  her  Majesty's  attorney  general  is  appellant,  and  Hermann  James 
Sillem,  Henry  Berthon  Preston,  Jacob  Willink,  David  Wilson  Thomas,  and  William 
Thompson  Mann,  claiming  the  Alexandra,  are  respondents ;  complaining  (upon  a  case 
settled  and  signed  by  the  lord  chief  baron  of  the  Court  of  Exchequer,  pursuant  to  the 
provisions  of  "  the  common  law  procedure  act,"  17  and  18  Victoria,  cap.  125)  of  a  rule 
dated  the  8th  of  February,  1864,  made  in  her  Majesty's  Court  of  Exchequer  Chamber 
in  the  matter  of  an  information  filed  by  her  Majesty's  attorney  general  on  behalf  of  her 
Majesty  in  the  Court  of  Exchequer  against  the  ship  Alexandra  tor  the  forfeitvu-e  of  the 
said  ship,  to  which  information  Hermann  James  Sillem,  Henry  Berthon  Preston,  Jacob 
Willink,  DUvid  Wilson  Thomas,  and  William  Thompson  Mann  appeared,  and  thereupon 
claimed  the  said  ship ;  and  praying  their  lordships  to  reverse  the  said  decision  of  the 
said  court  of  Exchequer  Chamber,  and  to  give  such  judgment  and  direction  in  the 
premises  as  to  this  house,  in  their  lordships'  great  wisdom,  should  seem  meet ;  counsel 
were  accordingly  called  in,  and  were  heard  as  well  on  Friday  the  11th,  as  Monday,  the 
14th,  and  Tuesday,  the  15th  days  of  March  last,  when  the  further  cousideratioij  of  the 
said  appeal  was  adjourned ;  and  whereas  this  day  was  appointed  for  the  further  con- 
sideration of  the  said  appeal,  and  due  consideration  being  had  thereof,  and  of  what 
was  offered  on  either  side  thereon: 

It  is  ordered  and  adjudged,  by  the  lords  spiritual  and  temporal  in  Parliament  assem- 
bled, that  the  said  rule  or  decision  of  the  said  Court  of  Exchequer  Chamber,  dated  the 
8th  of  February,  1864,  appealed  against,  be,  and  the  same  is  hereby,  affirmed ;  and  that 
the  said  appeal  be,  and  the  same  is  hereby,  dismissed  this  house.  And  it  is  further 
ordered,  that  the  appellant  do  pay  or  cause  to  be  paid  to  the  said  respondents  the  costs 
incurred  in  respect  of  the  said  appeal,  the  amount  thereof  to  be  certified  by  the  clerk 
of  the  Parliaments. 

Copy  writ  of  delivery  of  the  sMjj  Alexandra  to  the  claimants,  issued  from  the  Queen's  Kemem- 
irancera  Office  of  the  Court  of  Exchequer. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith.    To  Edward  Morgan,  an  officer  of  our  customs  at  our 
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port  of  Liverpool,  and  to  all  other  officers  of  our  customs  at  that  port,  aud  to  all  persons 
having  the  custody,  possessiou,  or  control  of  the  vessel  Alexandra,  with  her  tackle, 
apparel,  furniture,  and  materials,  for  us  or  in  our  behalf,  and  to  aU  others  whom  it 
may  concern : 

Whereas  you,  the  said  Edward  Morgan,  have  seized  to  our  use  as  forfeited  the  said 
vessel  Alexandra,  with  her  taoljle,  apparel,  furniture,  and  materials,  which  hy  an  inden- 
ture of  appraisement  dated  the  13th  day  of  April,  1863,  returned  into  our  Court  of 
Exchequer  at  Westminster,  is  appraised  at  the  sum  of  £9,500,  the  property  whereof 
hath  been  claimed  by  Hermann  James  Sillem,  Henry  Berthon  Preston,  Jacob  Willink, 
David  Wilson  Thomas,  and  William  Thompson  Mann,  who  have  entered  such  their 
claim  thereto  in  our  said  court,  and  pleaded  in  discharge  of  the  said  seizure,  and  on  a 
verdict  of  the  country  the  said  vessel  Alexandra,  with  her  furniture,  tackle,  apparel, 
and  materials,  was  found  not  to  have  been  forfeited;  and  by  judgment  signed  in  our 
said  court  on  the  20th  day  of  April,  in  the  year  of  our  Lord  1864,  it  was  considered  tliat 
the  said  vessel  Alexandra,  with  her  tackle,  apparel,  furniture,  and  materials,  be  deliv- 
ered to  the  said  Hermann  James  Sillem,  Henry  Berthon  Preston,  James  Willink,  David 
Wilson  Thomas,  and  William  Thompson  Mann,  or  to  their  assigns  :  We  therefore  com- 
mand you  and  each  and  every  of  you  that  on  receipt  of  this  our  writ  or  notice  thereof, 
you  deliver  or  cause  ta  be  delivered  the  said  vessel  Alexandra,  with  her  furniture, 
tackle,  apparel,  and  materials,  to  the  said  Hermann  James  Sillem,  Henry  Berthon  Pres- 
ton, Jacob  WiUink,  David  Wilson  Thomas,  and  William  Thompson  Maun,  or  to  their 
assigns,  or  to  the  bearer  of  this  our  writ,  for  we  wiU  that  you  be  thereof  discliarged 
toward  us  by  virtue  of  these  presents.  Witness  Sir  Frederick  PoUock,  Knt.,  at  West- 
minster, the  20th  day  of  April,  in  the  year  of  our  Lord  1864. 

In  pursuance  of  the  foregoing  writ  the  vessel  was  delivered  to  the  claimants  on 
Monday,  the  25th  day  of  April,  1864. 
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DEBATE  m  THE  HOUSE  OF  COMMONS  OP  FEBRUAEY  23, 

1864,   ON  THE   SUBJECT  OP  THE   SEIZURE   OF 

THE  STEAM  EAMS  BUILDING  FOE  THE 

SOUTHEEN  CONFBDEEACT.* 

[TVom  Hansard's  Parliamentary  Debates,  vol.  173,  pages  955-1021.] 

House  of  Commons,  February  23, 1864. 

VESSELS  BL  TOtTSSON  AOT>  EL  MONASSIA— PAPERS   MOVED  FOE. 

Mr.  Seymour  Fitzgerald  :  I  rise  to  move  an  address  for — 

"Copies  of  all  correspondence  between  the  various  departments  of  her  Majesty's 
government,  or  officers  in  her  Majesty's  service,  aiid  Messrs.  Laird  Brothers,  relating 
to  the  two  iron-clad  vessels,  the  El  Tousson  and  El  Monassia,  building  by  that  firm, 
and  seized  by  order  of  her  Majesty's  government ;  and  of  any  papers  or  correspondence 
that  have  passed  between  her  Majesty's  government  and  the  government  of  the  United 
States,  or  their  representative,  Mr.  Adams,  relating  to  the  said  vessels." 

Sir,  I  am  not  insensible  of  the  delicacy  of  the  task  I  have  undertaken  in  calling  the 
attention  of  the  House  to  the  circumstances  which  are  the  subject  of  the  notice  I  have 
put  upon  the  paper.  A  very  few  days  ago,  in  addressing  this  House  in  reference  to 
some  events  that  have  taken  place,  and  the  conduct  pursued  by  the  cruisers  of  the 
American  government  toward  our  merchant  ships,  I  expressed  a  desire  that  nothing 
should  fall  from  me  calculated  in  the  slighest  degree  to  aggravate  the  feeling  of  irritar 
tion  which  I  felt  unhappily  existed  between  the  two  countries.  Sir,  in  the  same  spirit 
I  shall  to-night  call  the  attention  of  the  House  to  that  portion  of  those  transactions 
which  implicate  and  concern  the  conduct  of  her  Majesty's  government.  I  shall  scru- 
pulously avoid,  except  by  an  incidental  allusion  for  the  sake  of  illustrating  the  subject 
in  hand,  referring  to  the  correspondence,  which  we  all  know  was  addressed  to  the 
minister  of  the  tj^iited  States  in  this  country,  but  which  he,  in  the  exercise  of  discre- 
tion and  good  sense,  which,  from  Ms  first  arrival  amongst  us,  has  not  ceased  to  charac- 
terize him,  thought  it  best  not  to  present.  I  will  only,  in  passing,  make  this  remark 
upon  that  correspondence,  that  looking  at  the  arrogant  and  almost  insolent  tone  in 
which  it  was  couched,  if  the  writer  had  desired  to  find  out  some  means  of  malting  the 
adoption  of  the  policy  he  wished  to  enforce  impossible,  he  would  have  exactly  taken 
the  course  he  did,  and  addressed  a  letter  of  that  kind  to  his  minister  at  a  foreign  court — 
a  letter  which,  in  my  opinion,  did  little  credit  to  the  diplomacy  of  the  American  govern- 
ment, and  was  highly  insulting  to  the  dignity  of  this  country.  Sir,  I  am  equally  aware 
that  the  honorable  and  learned  gentlemen  whom  I  see  opposite  wiU  meet  the  motion 
which  I  am  about  to  make  by  the  objection,  that  it  has  reference  to  matters  which  are 
still  the  subject  of  judicial  investigation.  Well,  sir,  I  am  fiiUy  aware  that  there  is 
great  force  in  that  objection,  but  not  in  a  case  like  the  present;  and  I  will  tell  the 
House  why.  I  think  that  to  discuss  circumstances  which  are  the  subject  of  judicial 
investigation  is  a  highly  inconvenient  and  very  often  injurious  proceeding ;  and  if  we 
were  now  to  discuss  the  question,  whether  these  vessels  were  rightly  or  wrongly  seized 
under  the  foreign  enlistment  act,  then  I  think  there  would  be  considerable  force  in  the 
objection  which  my  learned  friend  will  urge  against  me.  But,  inasmuch  as  that  is  not 
my  object,  my  desire  being  to  obtain  from  the  government  papers  which  may  show 
whether  before  that  seizure  took  place  the  conduct  of  her  Majesty's  goverment  was 
consistent  with  law  or  not,  then  I  say  the  objection  of  my  honorable  and  learned  friend 
must  necessarily  fail,  and  I  think  the  House  wiU  not  refuse  me  the  papers  for  which 
I  ask. 

Now,  sir,  it  will  be  necessary  for  me,  in  bringing  the  matter  before  the  House,  shortly 
to  refer  to  the  history  of  the  events  connected  with  these  steam  rams.  It  appears  from 
the  papers  which  I  have  hero,  and  which  are  the  papers  laid  by  the  American  government 

*  Transmitted  witk  dispatch  No.  604,  from  Mr.  Adams  to  Mr.  Seward,  February  S5, 1864,  vol.  n,  p.  392. 
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before  both  Houses  of  Congress,  that  Mr.  Adams,  having  learned  that  certain  yessels  of 
a  formidable  kind  were  being  built  at  Birkenhead,  at  the  yard  of  Messrs.  Laird  Brothers, 
addressed  Earl  RusseU  on  the  11th  of  July,  and  accompanied  his  letter  with  depositions 
which  he  thought  seemed  to  prove  that  those  vessels  were  intended  for  the  use  of  the 
Confederate  States.  And  he  not  only  gives,  as  far  as  he  can,  the  fullest  depositions 
■within  his  reach  at  that  time,  but  he  urges  the  subject  Tipon  the  notice  of  Earl  Russell  in 
terms  the  most  forcible ;  for  Mr.  Adams  described  the  building  of  these  two  rams  as  being 
regarded  by  the  government  and  people  of  the  United  States  as  tantamount  to  a  participa- 
tion in  the  war  by  the  people  of  Great  Britain  to  a  degree  which,  if  not  prevented,  could 
not  fail  to  endanger  the  peace  of  the  two  countries ;  and  he  gives  him,  as  far  as  he  can,  the 
fiillest  depositions,  by  which  Earl  Russell  is  to  determine  whether  it  is  in  the  power  of 
the  government  to  interfere  or  not.  This  communication  of  Mr.  Adams,  dated  the  11th 
July,  is  followed  by  others  on  the  16th  and  25th  of  the  same  month,  and  the  14th  of 
August ;  and  upon  each  one  of  these  occasions  Mr.  Adams  presents  to  Earl  Russell  addi- 
tional depositions,  calculated  in  his  opinion  to  prove  to  Earl  Russell  that  it  is  the  duty  as 
well  as  the  interest  of  the  government  to  stop  at  once  the  progress  of  these  steam  rams. 
Well,  sir,  these  depositions  are  at  once  forwarded  by  Earl  Russell  to  the  proper  quar- 
ter— to  the  law  ofiicers  of  the  Crown — and  during  the  whole  period  from  the  11th  July 
down  to  the  1st  September,  the  circumstances  brought  under  the  notice  of  Earl  Russell 
by  Mr.  Adams  received  the  careful  consideration  of  the  law  officers  of  the  Crown,  and 
the  careful  attention  of  the  responsible  advisers  of  the  Crown.  Now,  the  next  question 
is,  what  is  the  result  of  this  investigation  entered  into  by  the  government,  assisted -by 
the  law  officers  of  the  Crown?  The  result  is  communicated  by  Earl  Russell  to  Mr. 
Adams  in  a  dispatch  of  some  length,  bearing  date  the  1st  September.  I  will  not  trouble 
the  house  with  the  dispatch  in  ftiH,  but  there  are  portions  which  it  will  be  necessary  I 
should  bring  under  notice.  Earl  RusseU,  after  saying  that  he  has  submitted  the  papers 
during  this  long  course  of  time  to  the  law  officers  of  the  Crown,  states : 

"  In  the  first  place,  her  Majesty's  government  are  advised  that  the  information  con- 
tained in  the  depositions  is  in  a  great  measure  mere  hearsay  evidence,  and  generally  that 
it  is  not  such  as  would  show  the  intent  and  purpose  necessary  to  make  the  building  and 
fitting  out  of  these  vessels  illegal  under  the  foreign  enlistment  act." 

The  dispatch,  referring  to  the  statement  that  the  vessels  were  buUt  for  M.  Bravay, 
of  Paris,  said  that  there  was  no  legal  evidence  against  M.  Bravay's  claim,  or  to  show 
that  the  ships  were  built  for  an  illegal  purpose.  The  noble  lord  then  goes  on  to  say 
that  the  responsible  agent  of  the  customs  at  Liverpool  affirms  his  belief  that  these 
vessels  have  not  been  buUt  for  the  confederates,  and  he  concludes  finally  by  saying 
this: 

"Under  these  circumstances,  and  having  regard  to  the  entire  insufficiency  of  the 
depositions  to  prove  any  infraction  of  the  law,  her  Majesty's  government  are  advised 
that  they  cannot  in  any  way  interfere  with  these  vessels."  (Correspondence,  No.  4, 
1864,  p.  12.) 

Now,  it  is  perfectly  clear  that  up  to  that  time  Earl  Russell  had  had  the  fullest  infor- 
mation given  to  him  by  Mr.  Adams,  and  that  the  decision  of  the  government  and  law 
officers  of  the  Crown  was  that  they  could  not,  with  any  respect  for  law,  interfere  with 
the  rams  building  at  Birkenhead.  The  house  then  wiU,  I  think,  scarcely  be  prepared 
to  hear  that  on  the  4th  of  September,  only  three  days  afterward,  the  under  secretary 
for  foreign  aifaics,  at  the  direction  of  Earl  Russell,  wrote  to  the  lords  commissioners  of 
the  treasury  to  request  that  these  rams  should  be  detained.  What  had  happened  in 
the  meantime?  Had  any  new  information  reached  Earl  Russell?  Upon  that,  sir, 
again  referring  to  this  book,  which  gives  very  fuU  information  to  Congress  as  to  aU 
that  passed — ^information  which  I  could  have  wished  to  have  seen  as  faUy  in  the 
possession  of  the  House  of  Commons — I  find  that  the  only  thing  that  had  happened  in 
the  meantime  was  that  Mr.  Adams  had  again  addressed  Earl  Russell.  Of  that  commu- 
nication, on  his  part,  Mr.  Adams  gave  this  description.  In  a  dispatch  addressed  to 
Mr.  Seward,  and  dated  the  3d  of  September,  1863,  Mr.  Adams  wrote : 

"As  the  case  seemed  doubtful,  I  concluded  that  the  wisest  course  would  be  to  put  in 
one  more  remonstrance.  Accordingly,  I  have  taken  advantage  of  some  depositions  of 
no  great  additional  weight,  furnished  to  me  by  Mr.  Dudley  and  others." 

Upon  the  face  of  the  matter  it  appears,  then,  that  having  the  fullest  information,  the 
law  officers  of  the  Crown  decided  that  there  was  no  ^ound  to  interfere ;  but,  afterward, 
upon  Mr.  Adams  presenting  to  Earl  Russell  depositions  which  he  himself  says  were  of 
no  greater  additional  weight.  Earl  Russell  immediately  proposes  to  seize  and  detain 
these  steam  rams.  The  question  immediately  arises,  was  there  anything  besides  this 
additional  information  presented  to  Earl  Russell's  mind  which  caused  this  change  of 
view  ?  I  will  point  out,  presently,  what  was  the  opinion  of  the  American  government, 
and  the  statement  of  Mr.  Adams  himself,  upon  the  subject.  But  the  first  question  I  wish 
to  ask  is,  how  it  came  to  pass  that,  not  having  any  evidence  whatever,  according  to 
their  own  account,  to  seize  these  rams,  her  Majesty's  government  should  have  proceeded 
to  detain  them?  I  wish  them  to  point  out  to  me  under  what  act  of  Parliament  or  by 
what  authority  it  was  done;  and  how  it  was  that,  having  waited  during  the  whole 
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montli  of  September  without  seizing  the  rams  or  putting  the  facts  in  any  shape  for 
legal  investigation,  they  proceeded  to  detain  them,  particularly  in  the  form  and  with 
the  language  iu  which  it  was  done.  What  is  the  first  announcement  made  to  Messrs. 
Laird  as  to  the  stopping  of  the  rams  ?  It  is  in  a  letter  signed  by  6.  A.  Hamilton,  dated 
September  9,  1863,  and  it  announced  to  them  that  the  vessels  would  not  be  j)ermitted 
to  leave  the  Mersey  till  satisfactory  evidence  could  be  given  of  their  destination,  or, 
at  least,  until  the  inquiries  which  were  being  prosecuted  to  obtain  such  evidence  should 
have  been  brought  to  a  conclusion.  [The  attorney  general :  Hear,  hear.]  The  honor- 
able and  learned  gentleman  will  have  an  opportunity  of  giving  an  answer  which  will 
convey  something  more  definite  to  the  house  than  that  cheer.  Is  it  a  principle  of  the 
English  law,  in  the  enforcement  of  a  highly  penal  statute,  not  to  proceed  according  to 
the  requirements  of  the  statute,  not  to  put  those  implicated  upon  their  trial,  not  to  put 
the  whole  cirotfmstances  of  the  case  under  a  course  of  legal  investigation,  but  to  say: 
"  We,  by  the  prerogative  of  the  Crown  and  the  act  of  the  executive,  will  take  care  that 
your  vessels  shall  not  leave  the  Mersey  till  you  have  proved  to  us  that  you  are  engaged 
in  an  innocent  transaction,  or  until  some  roving  commissioners  that  we  have  about  the 
world  may  have  returned  and  reported  that  they  have  no  evidence  to  give  us  on  the 
subject?"  One  of  the  most  remarkable  things  in  reference  to  this  matter  is,  that  the 
government  have  announced  that  they  have  no  sound  ground  to  go  upon.  What  is  the 
whole  course  of  their  proceedings  with  Mr.  Laird  from  the  1st  of  September  to  the  time 
when  the  vessels  were  eventually  seized  ?  Notwithstanding  what  has  been  said  by  the 
noble  earl  in  another  place,  that,  on  the  3d  of  September,  he  directed  those  vessels  to 
be  seized,  I  believe  there  must  be  some  error  as  to  the  date,  for  I  cannot  conceive  it 
possible,  if  the  noble  earl  directed  the  under-secretary  of  state  to  write  to  the  lords 
commissioners  to  stop  the  rams  on  that  day,  that  he  would  have  the  vessels  stopped  on 
that  day,  he  would  have  done  so  without  giving  the  slightest  notice  to  Messrs.  Laird 
that  this  interference  was  impending,  and  he  would  have  allowed  a  friendly  note  to  be 
written  to  Messrs.  Laird,  asking  them  to  furnish  her  Majesty's  government  with  infor- 
mation, with  as  little  delay  as  possible,  on  whose  account  these  vessels  were  being  built ; 
for  a  letter  was  written  to  Messrs.  Laird  in  these  terms :  "  Lord  Eussell  is  led  to  under- 
stand that  while  you  are  not  in  a  position  to  volunteer  information,  you  would  furnish 
it  upon  official  application."  [Mi:.  Layard:  Hear,  hear.]  It  is  all  very  well  for  the 
honorable  gentleman  to  cheer,  but  the  question  is,  was  not  that  letter  ■written  at  the 
very  moment  the  government  was  directing  a  prosecution  ?  and  yet  they  did  not  tell  the 
Messrs.  Laird  that  the  information  which  they  were  ready  to  give  might  be  used  against 
them  in  an  information  which  was  being  then  prepared.  But  that  is  not  all.  Her 
Majesty's  government  having  been  informed  by  Messrs.  Laird  that  the  person  for  whom 
they  were  building  these  rams  was  M.  Bravay,  of  Paris,  and  that  they  were  intended 
for  the  Pasha  of  Egypt,  they  could  only  have  made  an  application  to  M.  Bravay  to 
purchase  them  themselves,  on  a  conviction  in  their  minds  that  his  title  to  them  could 
be  proved.  They  said  that  they  were  going  to  detain  the  rams  and  to  institute  a  prosecu- 
tion, because  they  were  convinced  that  the  vessels  were  intended  for  the  confederate 
government;  but,  in  the  same  week,  they  applied  to  M.  Bravay  to  sell  them  to  the 
English  government.  This,  however,  was  not  a  solitary  application.  Long  after  they 
had  determined  that  these  vessels  must  be  detained,  the  goverimient,  tlirough  the  chief 
constructor  of  the  navy,  at  Liverpool,  proposed  to  buy  them  of  Messrs.  Laird.  The 
reply  that  was  given  to  Mr.  Eeed  was,  that  they  must  have  some  better  authority  for 
entering  into  the  negotiations,  and  thereupon  an  authority  fiom  the  admiralty  to  ne- 
gotiate the  purchase  was  produced  by  him.  Thus  the  very  govenmient  which  tried  to 
purchase  the  rams,  on  the  ground  that  those  who  were  represented  to  be  the  real  owners 
were  the  owners,  during  the  whole  month  of  September  and  up  to  the  27th  of  October, 
never  turned  one  moment  from  the  position  they  had  taken,  that  they  would  detain 
the  rams  until  satisfactory  evidence  of  their  destination  was  giVen  them.  There  is  a 
remarkable  letter  of  Earl  EusseU's,  dated  the  11th  Septemfier,  1863,  which  conclusively 
proves  that  the  noble  earl  persisted  in  his  intention  to  detain  these  rams  long  after  he 
was  convinced  that  the  story  told  by  M.  Bravay,  that  they  were  ordered  by  him  for  the 
Pasha  of  Egypt,  was  true.  Writing  to  Mr.  Adams,  the  noble  earl  said  it  was  important 
to  show  that  the  iron-olads  were  not  intended  for  the  Pasha  of  Egypt,  and  he  went  on 
to  say  that — 

"  In  respect  to  the  Egyptian  government,  it  was  only  on  the  5th  instant  that  her 
Majesty's  government  received  a  dispatch  from  Mr.  Colquhonn,  her  Majesty's  consul 
general  in  Egypt,  which  is  conclusive  on  the  subject.  It  was  reported,  on  the  28th 
August,  that  M.  Bravay,  a  French  subject,  had  stated  to  Ismail  Pasha  that  the  orders 
were  given  when  said  Pasha  was  last  in  Paris,  and  M.  Bravay  seems  to  have  asked 
Ismail  Pasha  to  fulfill  the  verbal  agreement  of  his  predecessor,  and  to  purchase  the 
vessels  on  which  M.  Bravay  has  paid  a  very  large  sum  on  account ;  but  Ismail  Pasha 
refused  to  purchase." 

Earl  Eussell  went  on  to  say: 

"  From  this  example,  and  that  of  the  vessels  built  for  the  Emperor  of  China,  the 
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vessels  whioli  Captain  Sherard  Oslaorne  took  ont,  the  president  -will  gather  how  neces- 
sary it  is  to  be  dispassionate  and  careful  in  inquiries  upon  subjects  so  grave  as  this." 

That  dispatch  either  meant  that  Mr.  Colquhoun's  dispatch  ■was  conclusive  that  M. 
Bravay  was  the  owner  of  the  vessels,  or  that  the  statement  of  Mr.  Colquhoun  proved 
satisfactorily  that  the  story  of  M.  Bravay  was  not  correct.  But  how  could  it  prove  the 
latter,  when  the  only  contradiction  was,  that  IsmaU  Pasha  had  refused  to  fulfill  the 
contract  which  his  predecessor  had  entered  into  ?  I  appeal  to  the  house,  looking  to  the 
two  statements  side  by  side,  to  the  case  of  the  vessels  ordered  by  M.  Bravay,  and  of  the 
vessels  ordered  by  Captain  Sherard  Osborne  for  the  Emperor  of  China,  which  vessels 
were  universally  said  to  be  intended  for  the  Confederate  States,  is  it  not  perfectly  clear, 
from  the  dispatch  of  Earl  Kussell,  that,  at  the  time  it  was  written,  on  the  11th  of  Sep- 
tember, the  noble  lord  believed  that  the  story  of  M.  Bravay  was  true,  or,  at  any  rate, 
that  it  was  true  that  Mr.  Laird  had  built  those  vessels  for  M.  Bravay  on  the  distinct 
understanding  that  they  were  intended  for  the  Pasha  of  Egypt  ?  How  came  it  that 
when  the  law  provided  a  distinct  course  of  action,  if  the  government  had  a  just  suspicion 
that  the  foreign  enlistment  act  had  been  violated,  and  it  was  their  duty  to  proceed 
to  seize  the  vessels— how  came  it  that,  not  having  evidence  sufficient  to  justify  their 
seizure,  they  proceeded,  in  the  absence  of  all  evidence,  to  detain  the  rams  ? 

But  the  question  remains,  what  passed  to  lead  to  this  sudden  change  of  opinion  on 
the  part  of  the  noble  earl?  That  has  been  answered  by  a  dispatch  from  Mr.  Adams 
himself,  a  dispatch  addressed  to  Mr.  Seward,  and  dated  September  8,  1863.  It  states 
that —  , 

"At  the  last  moment  on  Saturday,  I  sent  a  dispatcii  by  the  ordinary  mail  contain- 
ing a  copy  of  a  dispatch  from  Earl  Eussell  to  me  of  the  4th  instant,  just  then  put  into 
my  hands,  signifying  that  the  decision  of  the  government  announced  in  his  previous 
note  of  the  1st  instant  had,  under  the  effect  of  my  notes  on  the  3d  instant,  been  sub- 
jected to  'reconsideration.'" 

There,  sir,  is  the  secret  of  the  whole  matter.  The  real  truth  is,  that,  while  using 
language  milder  than  that  of  the  officials  at  Washington,  Mr.  Adams  had  yet  used 
language  so  forcible  as  almost  to  be  menacing,  and  in  his  dispatch  of  the  3d  of  Septem- 
ber, couched  in  the  most  temperate  language,  the  American  minister  pointed  out 
distinctly  that  the  event  of  the  rams  leaving  the  Mersey  and  inflicting  injury  on 
American  commerce  would  infallibly  lead  to  a  war  between  this  country  and  the 
United  States.  [Hear,  hear,  from  the  ministerial  benches.]  I  scarcely  know  what 
honorable  gentlemen  are  cheering  at  when  the  statement  I  make  is  this,  that  the  gov- 
ernment, without  having  any  legal  authority,  and  having  stated  that  they  had  no  legal 
authority  to  stop  these  rams,  yet  under  the  pressure  of  a  menace  held  out  that  war 
would  ensue  if  they  did  not  stop  them,  proceeded  to  take  that  course.  [Mr.  Dunlap : 
Hear,  hear.]  Is  that  the  statement  which  the  honorable  member  cheers?  Is  it  that 
we  should  have  a  government  who,  having  themselves  announced  that  they  had  no 
legal  authority  for  the  act,  yet  in  spite  of  the  law  seized  the  property  of  a  British  sub- 
ject, because  they  were  told  by  the  representative  of  another  power  that  if  they  did 
not  do  so  consequences  would  be  serious  ?  I  do  not  think  that  such  will  be  the  feeling 
of  the  house  generally,  stiU  less  of  the  country.  I  can  say,  with  truth,  that  there  is  no 
man  who  would  more  deprecate  any  difference  or  hostUity  between  this  country  aud 
the  United  States  than  myself.  I  believe  that  such  a  war  would  be  a  fata-l  war,  and  a 
most  unnatural  war,  and  I  hope  I  may  never  live  to  see  the  day  when  it  is  entered 
upon;  but  if  I  am  to,be  told  that  the  English  government,  in  order  to  avoid  such  a  war,  is 
to  transgress  the  law  and  seize  the  property  of  a  British  subject  without  any  justification, 
then  I  say  that  I  will  never  approve  the  conduct  of  a  minister  who  would  take  such  a 
course;  but,  on  the  contrary,  am  prepared  to  accept  any  consequences  than  pursue  such 
aline  of  policy. 

I  ask  the  house  to  give  me  these  papers,  to  enable  the  public  and  this  house  to  judge 
whether  the  government  have  done  their  duty,  whether  they  have  overstepped  the  law, 
whether  they  have  strained  the  law,  and  if  so,  for  what  reason  and  under  what  circum- 
stances it  has  been  done.  The  honorable  and  learned  gentleman  opposite,  I  am  told, 
wiU  decline  to  give  the  papers  on  the  ground  that  they  refer  to  matters  stiU  under 
judicial  investigation.  I  have  already  said  that,  if  the  question  of  the  legality  of  the 
seizure  of  these  rams  was  the  question  involved  in  my  motion,  I  should  admit  there 
was  force  in  the  objection ;  but  that  is  not  the  ground  I  take.  My  ground  is,  that  the 
motion  does  not  relate  to  matters  which  are  the  subject  of  judicial  investigation,  but  to 
the  legality  of  the  preceding  steps  of  the  government  in  detaining  the  ranis.  I  take  stiU 
higher  ground.  I  think  that  in  the  interests  of  justice  these  papers  should  be  produced. 
There  is  nothing  for  which  the  people  of  this  country  are  more  remarkable  than  their 
respect  for  the  law.  There  is  only  one  thing  of  which  they  ought  to  be  still  prouder^  and 
that  is,  that  with  all  their  respect  for  the  law,  there  has  always  existed  in  every  class  a 
feeling  of  jealousy  of  the  powers  of  the  executive  ever  being  so  strained,  or  the  law  ever 
being  so  overstepped,  as  to  injure  the  interests  or  endanger  the  privileges  or  rights  of  even 
the  meanest  of  her  Majesty's  subjects.  And  if  I  am  told  that  this  question  is  now  under 
judicial  investigation,  let  us  look  at  the  case  of  the  Alexandra,  and  see  what  is  the 
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course  of  judicial  investigation  in  this  country.  It  means  investigation  that  may  last 
for  years.  In  this  very  case  the  government  hegan  the  investigation  in  Jvily ;  they 
detained  the  ships  early  in  September,  and  they  were  seized  in  October;  but  it  was  not 
until  February  that  the  slightest  step  was  taken  to  bring  the  case  to  trial.  It  is  only 
within  a  short  time  that  Messrs,  Laird  have  be^n  informed  that  an  information  has 
been  filed  against  them ;  and  it  would  probably  be  the  duty  of  the  government  to  send 
a  commission  abroad  to  take  evidence  in  support  of  their  information.  Taking  every- 
thing into  account,  it  will  probably  be  the  end  of  the  year  before  the  case  can  be  sent 
for  judicial  investigation.  And  is  the  House  of  Commons  to  be  told,  upon  a  question 
where  the  government  have  overstepped  their  authority  and  violated  the  neutrality 
which  they  profess,  that  they  must  wait  two  years  for  information,  because  the  question 
was  under  judicial  investigation?  Such  a  reply  can  scarcely,  I  think,  be  regarded  as 
satisfactory.  I  have  limited,  in  order  that  there  may  be  the  less  difficulty  in  giving 
the  information,  my  motion  to  two  particular  subjects,  one  being  the  correspondence 
which  has  passed  between  her  Majesty's  government  and  the  Messrs.  Laird  with  regard 
to  those  vessels ;  and  why  on  earth  the  government  should  decline  to  produce  that 
part  of  the  correspondence  I  cannot  understand.  All  the  letters  of  the  government  are 
in  the  hands  of  Mr.  Laird,  who,  of  course,  has  copies  of  their  own  to  the  government, 
and  he  has  only  to  send  them  to  the  newspapers  to  have  them  published  at  once ;  and 
I  do  not  see  why  the  House  of  Commons  should  not  have  placed  in  their  possession  an 
authoritative  version.  The  other  papers  I  require  are  the  correspondence  between  her 
Majesty's  government  and  the  representative  of  the  American  government.  I  think  I 
see  a  copy  of  that  correspondence  on  the  knee  of  the  honorable  member  for  Bradford, 
(Mr.  Forster,)  and  half  a  dozen  honorable  gentlemen  have  copies.  The  principal  letters 
have  been  published  in  every  newspaper  in  the  United  States ;  some  have  been  quoted 
in  the  newspapers  here ;  and  why  should  the  House  of  Commons  be  prevented  from 
inquiring  into  the  conduct  of  the  government  by  the  withholding  of  papers  which  are 
already  in  print  ?  Upon  these  grounds,  I  hope  the  house  will  enforce  the  production 
of  the  papers,  and  then  we  shall  see  whether  her  Majesty's  government  have  or  have 
not  acted  in  that  way  which  alone  entitles  them  to  the  support  of  the  British  people. 

Mr.  Horsfall  seconded  the  motion. 

Motion  made,  and  question  proposed. 

The  Attorney  Genekai.  Sir,  my  honorable  friend  does  not  hesitate  to  admit  that 
he  is  sensible  of  the  existence  of  some  force  in  the  objection  to  his  laresent  motion 
founded  on  the  fact  that  this  case  is  the  subject  of  judicial  investigation,  but  he  seems 
to  think  that  he  will  be  able  to  evade  that  difficulty  by  limiting  the  scope  of  the  inquiry 
to  the  conduct  of  her  Majesty's  government  antecedent  to  the  seizure  of  these  vessels. 
He  is  of  opinion  that,  the  papers  for  which  he  asks  having  been  produced,  the  House  will 
be  in  possession  of  all  the  information  which  is  necessary  in  order  to  enable  them  to 
form  a  judgment  as  to  whether  the  government  have  or  have  not  in  this  matter  done 
their  duty.  Now,  by  the  very  limitation  which  my  honorable  iiiend  has  made  in  the 
terms  of  his  motion,  he  himself  clearly  admits  that  he  knows,  and  that  the  House  must 
be  well  aware,  that  to  ask  for  all  the  papers  in  the  hands  of  the  government — which 
would  place  honorable  members,  as  well  as  the  country,  in  a  position  really  to  understand 
the  grounds  of  the  action  which  the  government  have  taken — would  be  directly  to 
interfere  with  the  administration  of  justice  in  this  case,  and  to  make  the  House  of  Com- 
mons instrumental  in  facilitating  the  objects  in  their  litigation  against  the  government  of 
private  claimants,  who  doubtless  would  find  it  very  convenient,  hy  means  of  such  a 
motion  as  this,  to  get  behind  the  scenes  and  possess  themselves  of  all  the  information  in 
the  hands  of  the  government,  so  as  to  enable  them  to  defeat  its  case,  if  possible,  however 
just  it  might  be.  Why,  such  a  thing  was  never  hearS  of  as  that,  while  a  ease  was  wait- 
ing for  trial,  the  government  or  any  other  litigant  party  should  be  called  upon  to 
produce  all  the  materials  in  their  possession  irom  which  a  sound  and  correct  judgment 
could  be  formed  in  justification  of  the  course  they  have  adopted.  My  honorable  friend 
says  his  object  is  to  obtain  the  production  of  papers  which  would  enable  the  House  to 
know  whether  the  government  has  done  its  duty,  at  the  same  time  that  he  is  well 
aware  he  does  not  move  for  those  papers,  without  which  a  fair  decision  cannot  be  arrived 
at  on  the  subject.  He  wishes,  in  short,  not  for  the  case  of  the  government  but  for  the 
production  of  fragmentary  and  garbled  extracts,  consisting  in  part  of  documents  which 
have  passed  between  the  government  and  Mr.  Adams,  and  which,  though  I  think  there 
will  be  no  advantage  in  laying  them  on  the  the  table,  yet  we  are  ready  to  produce, 
although  they  will  not  put  the  House  in  a  position  to  form  a  coiTect  judgment  on  the 
merits  of  the  case.  But  my  honorable  friend  also  wants  to  have  the  correspondence 
which  passed  between  the  government  and  Messrs.  Laird,  the  constructors  of  these.ves- 
sels,  ^nd  who  are  now  in  part  claimants  of  them ;  and  he  asks  for  that  correspondence 
without  the  other  documents  showing  the  grounds  on  which  the  government  acted, 
notwithstanding  the  professions  of  openness  and  candor  made  in  that  corresjiondence. 
The  production  of  those  letters  alone  would  be  tantamount  to  laying  on  the  table  of  the 
House,  by  the  authority  of  the  government,  that  which  is  not  the  case  of  the  govern- 
ment, and  would  really  not  enable  the  House  to  understand  why  the  government  were 
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not  satisfied  with  those  professions,  and  why  the  government,  conducting  for  a  long 
time  and  with  caution  an  important  inquiry,  found  in  the  end  that  it  was  meir  duty  to 
take  the  step  they  did  of  seizing  the  vessels  on  their  own  responsibility,  being  prepared 
hereafter  to  justify  that  course  at  the  proper  time  and  proper  place.  My  honorable 
friend  calls  upon  vis  to  do  the  very  thing  he  said  he  would  not  to  do,  namely,  to  rehearse 
our  case  to  the  House ;  and,  in  the  absence  of  materials,  he  at  the  same  time  tries  to 
persuade  the  House  that  Earl  Russell  and  the  government  acted  on  grounds  not  warrant- 
ed by  law  and  under  the  inflnenoe  of  representations,  almost  of  a  menacing  tone,  made  by 
Mr.  Adams. 

The  House  will  excuse  me  if  I  follow  my  honorable  friend  only  partially  into  the 
statement  he  has  made.  First  of  all,  to  take  up  the  commencement  of  the  matter,  on 
the  11th  of  July  Mr.  Adams  sent  to  Earl  Russell  a  letter  representing  the  afiair  to  be 
of  grave  importance,  and  urging  the  government  to  fulfill  their  professions  of  neutrality 
and  execute  the  law  by  preventing  the  departure  of  the  vessels  in  question.  I  ask 
the  House  whether  any  person  could  blame  Mr.  Adams,  or  the  representative  of  any 
foreign  nation,  for  urging  a  matter  of  that  description  in  the  most  pressing  and  serious 
manner  on  the  attention  of  the  government.  In  this  case  the  matter  was  pressingly 
urged  by  the  minister  of  the  foreig-n  country  most  interested  in  it,  if  his  belief  turned 
out  to  be  correct ;  and  are  we  to  be  told  that,  because  his  expressions  might  in  certain 
instances  overstep  that  moderation  which  is  always  desirable  in  questions  of  this  kind, 
we  ought  to  deviate  one  inch  from  doing  our  own  duty,  or  in  any  way  abstain  from 
redeeming  our  own  professions  of  honest  neutrality  ?  What  would  have  been  said  if 
the  United  States,  to  whom  we  applied  to  enforce  their  own  foreign  enlistment  act 
during  the  war  with  Russia,  had  turned  round  and  said  that  they  would  not  enforce  it 
because  it  was  Great  Britain  that  asked  it  to  be  done  ?  Should  we  have  thought  such 
a  course  consistent  with  the  dignity  of  that  country  or  with  the  honesty  of  its  pro- 
fession of  neutrality  ?  Undoubtedly  it  is  the  right  of  a  foreign  state,  injured  by  pro- 
ceedings of  that  description,  to  represent  the  injury,  and  to  call  on  a  friendly  power  to 
enforce  the  laws  and  observe  the  obligations  of  neutrality;  and  it  is,  I  venture  to  say, 
the  duty  of  that  power,  not  overstepping  the  limits  of  its  own  laws,  but  acting  fully, 
firmly,  boldly,  and  courageously  up  to  the  extent  of  those  limits,  to  attend  to  the 
representation  made  to  it,  and  to  put  its  laws  in  force.  What  was  this  case  ?  Here  are 
ships  of  that  formidable  character,  which,  even  according  to  the  view  taken  in  the 
Court  of  Exchequer,  in  the  recent  case  of  the  Alexandra,  by  one  of  the  judges  not  in 
favor  of  the  Crown,  are,  if  intended  for  the  confederate  government,  contrary  to  our 
enlistment  act,  and  capable  of  doing  the  most  extensive  mischief  to  the  commerce 
of  the  United  States  the  moment  they  passed  beyond  the  limits  of  our  waters. 
The  character  of  the  ships  was  patent  and  known,  and  the  only  question  was,  whether 
they  were  intended,  as  Mr.  Adams  believed,  for  the  confederate  government.  What 
was  the  course  taken  by  her  Majesty's  government?  They  desired  to  have  such 
evidence  as  would  justify  them  in  acting  as  would  produce  a  conviction  in  their 
own  minds  of  the  truth  of  the  facts  alleged,  and  as  they  could  produce  in  a  court  of 
justice.  The  depositions  forwarded  to  the  government,  though  containing  some 
matter  which  was  properly  evidence  and  capable  of  being  produced  in  a  court  of 
justice,  contained  more  that  was  not  capable  of  being  so  produced ;  and,  on  the  whole, 
it  did  not  appear  to  the  government  proper  then  to  treat  the  vessels  as  liable  to 
confiscation.  That  decision  was  announced  to  Mr.  Adams  on  the  1st  of  September. 
It  is  said,  however,  that  Mr.  Adams,  on  the  3d  of  September,  repeated  his  instances, 
and  that  on  the  4th  an  order  was  given  to  detain  these  vessels,  or  to  prevent  them 
from  leaving  the  port  of  Liverpool.  That  order,  however,  was  not  the  result  of  a 
decision  adopted  by  the  government  after  the  receipt  of  Mr.  Adams's  letter  of  the  3d 
of  September,  but,  as  stated  in  another  place,  of  a  decision  arrived  at  previously.  The 
honorable  gentleman  asks  whether  any  new  information  reached  Earl  Russell  in  the 
meantime.  That  is  just  the  one  thing  contained  in  the  papers  asked  for  by  the  hon- 
orable gentleman,  and  which  we  do  not  mean  to  tell  him,  but  he  may  be  sure  that  the 
government  had  grounds  for  what  they  did.  They  were  themselves  during  the  whole 
period  actively  prosecuting  inquiries,  and  information  reached  the  government  which 
determined  the  measures  they  took  at  every  stage  and  every  step.  The  honorable 
gentleman  asks  what  right  the  government  had  to  detain  the  ships,  [Mr.  Seymour  Fitz" 
gerald:  Hear,  hear!]  The  honorable  gentleman  cries  "  hear;"  but  I  do  not  hesitate  to 
say  boldly,  and  in  the  face  of  the  country,  that  the  government,  on  their  own  respon- 
sibility, detained  them.  They  were  prosecuting  inquiries  which,  though  imperfect, 
left  on  the  mind  of  the  government  strong  reasons  for  believing  that  the  result  migM 
prove  to  be  that  these  ships  were  intended  for  an  illegal  purpose,  and  that  if  they  left 
the  country  the  law  woxdd  be  violated,  and  a  great  injury  done  to  a  friendly  ppwer. 
The  government  did  not  seize  the  ships,  they  did  not  by  any  act  take  possession  of  or 
interfere  with  them,  but  on  their  own  responsibility  they  gave  notice  to  the  parties 
interested  that  the  law  should  not  be  evaded  until  the  pending  inquiry  should  be 
brought  to  a  conclusion,  when  the  government  would  know  whether  the  inquiry  would 
■result  in  affording  conclusive  grounds  for  seizing  the  ships  or  not.    If  any  other  great 
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crime  or  misoliief  were  in  progress,  could  it  be  doubted  that  the  government  would  be 
justified  in  taking  steps  to  prevent  the  evasion  from  justice  of  the  person  whose  con- 
duct was  under  investigation  until  the  completion  of  the  inquiry  ?    In  a  criminal  case, 
we  know  that  it  is  an  ordinary  course  to  go  before  a  magistrate,  .and  some  information 
is  taken  of  a  most  imperfect  character  to  justify  the  accused's  committal  to  prison  for 
trial,  the  prisoner  being  remanded  from  time  to  time.    That  course  cannot  be  adopted 
in  cases  of  seizures  of  vessels  of  this  description.    The  law  gives  no  means  for  that,  and 
therefore  it  is  that  the  government,  on  their  own  responsibility,  must  act  and  have 
acted  in  determining  that  what  had  taken  place  with  regard  to  the  Alabama  should 
not  take  place  with  respect  to  these  ships  that  they  should  not  slip  out  of  the  Mersey 
and  join  the  navy  of  the  belligerent  power,  contrary  to  our  law,  if  that  were  the  inten- 
tioUj  until  the  inquiry  in  progress  should  be  so  far  brought  to  a  conclusion  as  to  enable  the 
government  to  judge  whether  the  ships  were  really  intended  for  innocent  purposes  or  not. 
There  is  all  the  distinction  in  the  world  between  giving  a  notice,  which  had  the  effect 
of  detaining  the  vessels  on  the  responsibility  of  the  government,  and  seizing  them; 
for  the  latter  the  government  desire  never  to  do,  unless  on  such  evidence  as  would 
clearly  justify  the  seizure.    In  point  of  fact,  this  detention  has  been  neither  more  nor 
less  than  an  announcement  to  the  builders  that  the  ships  were  under  the  surveillance 
of  the  government,  and  that  if  any  attempt  were  made  to  withdraw  them  suddenly 
fipom  the  river,  the  government,  on  their  own  responsibility,  would  take  the  necessary 
measures  to  prevent  it.    Practically,  this  made,  during  the  time,  no  difference,  because 
the  ships  were  incomplete,  and  the  moment  had  never  been  reached  when,  even  accord- 
ing to  the  statement  of  builders,  they  were  actually  stopped  or  detained  before  the 
seizure  took  place..    On  the  9th  of  September  Mr.  Layard  wrote  to  Mr.  Hamilton,  of 
the  treasury,  that  the  ships  were  not  to  be  allowed  to  leave  the  Mersey  until  either  satis- 
factory evidence  of  their  destination  was  obtained,  or  the  inquiries  which  had  been 
commenced  were  brought  to  a  termination.    Of  course,  if  any  satisfactory  information 
could  be  afforded  in  the  mean  time  showing  that  they  had  an  innocent  and  lawful 
destination,  that  was  all  whichi  the  government  could  by  possibility  aim  at  or  desire. 
But  if  no  information  of  that  kind  could  be  given,  the  government  were  determined 
that  the  inquiries  which  they  were  making  should  be  brought  to  a  legitimate  conclusion, 
that  it  might  be  seen  whether  those  inquiries  resulted  in  evidence  or  not  of  the  vessels 
being  intended  for  the  confederates,  and  that  in  the  mean  time  they  would  not  permit 
the  ends  of  justice  to  be  baffled  by  the  sudden  removal  of  the  ships  from  the  river. 
Messrs.  Laird  had  early  intimation  of  this  determination.    About  the  same  time  the 
note  which  we  have  heard  quoted  was  written  to  Messrs.  Laird,  making  inquiry  who 
was  the  owner  or  the  person  representing  himself  to  be  the  owner.    I  ask  the  honorable 
gentleman  to  read  the  earlier  part  of  that  note,  because  I  knew  it  would  then  appear  to 
have  been  written  upon  the  invitation  of  Messrs.  Laird  themselves.    They  had  given  the 
custom-house  agent  to  understand  that  although  they  would  not  volunteer  information, 
yet,  if  the  inquiry  were  made  ofllcially,  they  were  quite  prepared  to  answer  it.    Nothing 
was  more  desired  by  the  government  than  to  receive  satisfactory  information  which  by 
possibility  might  show  the  destination  of  the  ships  to  be  lawful,  and  might  put  an  end  to 
the  whole  question.    Accordingly  they  wrote  that  they  had  been  informed  Messrs.  Laird 
had  the  information  ready  to  give,  and  that  the  information  would  be  acceptable.    Then 
Messrs.  Laird  mention  the  name  of  the  French  gentleman  who  has  been  referred  to, 
M.  Bravay,  and  stated  that  he  was  the  owner  of  th«  ships.    The  next  objection  is 
that  during  this  period  the  government  were  willing  to  become  purchasers  of  the  ves- 
sels from  M.  Bravay  or  Messrs.  Laird.    This  is  during  the  period  when  they  were  not 
fully  satisfied  that  they  had  evidence  on  which  they  would  be  justified  in  seizing  the 
ships.    It  was  during  that  period  that  inquiries  were  in  progress,  and  whUe  those 
inquiries  were  incomplete.    I  venture  to  say  that  a  course  more  just  or  liberal  could 
not  well  have  been  taken  than  this.    The  government  did  not  wish  to  enforce  the  forfeit- 
ure of  valuable  property  against  -individnals.    If  it  be  true,  they  said,  that  a  private 
French  gentleman  is  sxjeculating  in  two  ships  of  this  description — if  he  is  a  dealer  in 
large  steam  rams — it  nmst  be  presumed  that,  as  he  is  not  a  belligerent,  he  must  wish 
to  sell  them  to  some  one  or  another.    Messrs.  Laird  or  M.  Bravay  might  either  be  under 
some  delusion  as  to  what  the  law  of  England  permitted,  or,  strange  as  it  might  seem, 
that  it  was  a  real  Tionafide  speculation  in  steam  rams  of  war  by  a  private  French  gen- 
tleman having  no  intention  to  send  them  to  the  Confederate  States ;  but  if  so,  probably 
they  woiild  be  quite  ready,  and  it  might  be  an  easy  solution  of  the  matter,  to  sell  them 
to  the  British  government.    They  were  not  obliged  to  sell  them  to  the  government ;  but 
what  harm  there  could  be  in  offering  them  an  opportunity  of  proving  their  good  fiaith, 
and  at  the  same  time  avoiding  loss  and  finding  a  customer,  I  am  unable  to  see.    I  ab- 
stain purposely  from  going  more  fully  into  the  facts ;  whenever  all  the  facts  are  known, 
it  will  be  seen  that  the  application  of  such  a  test  to  M.  Bravay's  statements  was  entirely 
justified  by  the  nature  of  those  statements,  and  that  the  object  of  the  government  was 
not  at  all  to  acquire  the  vessels  for  themselves.    The  next  passage  of  the  correspond- 
ence to  which  my  honorable  friend  referred  was  Earl  Russell's  letter  to  Mr.  Adams,  of 
the  11th  of  September,  1863.    It  is  there  stated  that  the  government,  as  I  read  the 
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letter,  had  been  perfectly  satisfied  that  there  -was  no  truth  in  the  representation  tliat 
the  ships  were  meant  for  the  Egyptian  government,  because  inquiries  had  been  made 
Tvliich  did  indeed  show  that  there  had  been  something  said  by  M.  Bravay  on  the  sub- 
ject, but  the  government  of  Egyjft  entirely  repudiated  the  existence  of  any  contract 
■whatever  for  the  purchase  of  such  vessels,  and  said  they  had  nothing  to  do  with  these 
vessels.  An  Egyptian  destination  having  been  alleged,  so  far  it  appears,  they  had 
not  an  Egyptian  destination.  The  next  thing  done  was  to  seize  them.  I,  of 
course,  abstain  strictly  from  informing  my  honorable  Mend  of  those  facts  which  the 
government  had  ascertained,  which  satisfied  them  beyond  doubt  that  illegality  had 
been  committed,  and  that  there  was  a  forfeiture ;  but  it  will  be  a  satisfaction  to  the 
House  to  have  some  good  ground  for  believing  and  knowing  that,  as  a  matter  of  fact, 
they  were  not  Egyptian  vessels  which  the  government  seized,  and  that  they  were 
really  intended  for  that  service  which  was  supposed  when  they  were  seized.  My 
honorable  friend  has  read  from  papers  which  have  been  laid  before  the  Congress  of  the 
United  States.  Other  papers  have  also  been  laid  before  another  congress,  and  in  a 
document  which  has  been  made  public  as  the  report  of  the  secretary  of  the  confederate 
navy  to  his  own  congress  I  find  this  passage  contained : 

"  In  accordance  with  the  order  of  the  president,  early  in  the  present  year  I  dispatched 
several  agents  to  England  and  France,  with  orders  to  contract  for  eight  ijon-olad 
vessels  suitable  for  ocean  service,  and  calculated  to  resist  the  ordinary  armament  of 
the  wooden  vessels  of  the  enemy.  These  ships  were  to  be  provided  with  rams,  and 
designed  expressly  to  breali  the  blockade  of  such  of  their  ports  as  were  not  blocliaded 
by  the  irou-clad  monitors  of  the  enemy.  Five  of  these  vessels  weie  contracted  for  in 
England  and  three  in  France.  Due  precautions  were  taken  against  contravening  the 
laws  of  England  in  the  construction  and  equipment  of  these  vessels.  Three  have  been 
completed  ;  but  owing  to  the  unfriendly  construction  of  her  neutralitj^  laws,  the  gov- 
ernment of  England  stationed  several  war  vessels  at  the  mouth  of  the  Mersey  and 
prevented  their  departure  from  England.  Subsequently  they  were  seized  by  the  Brit- 
ish government." 

We  shall  have  to  discuss  with  M.  Bravay  and  Messrs.  Laird  the  validity  of 
this  seizure,  and  it  can  be  more  conveniently  done  in  another  place  than  it  can  be 
done  here ;  but,  as  between  this  country  and  the  confederate  government,  we  seem 
to  have  information  from  headquarters  of  a  character  perfectly  unquestionable,  and 
we  know,  therefore,  as  a  matter  of  fact,  that  these  ships  were  being  built  in  violation  of 
our  laws,  and  for  the  purpose  of  being  used  in  the  belligerent  service  of  the  Confeder- 
ate States.  When  I  say  "  in  violation  of  our  laws,"  it  is  not,  of  course,  for  the  purpose 
of  entering  into  any  legal  argument ;  but  I  invite  any  one  wiio  wishes  to  inform  himself 
to  read  the  judgment  of  Baron  Bramwell,  which  was  adverse  to  the  governraent  in  the 
case  of  the  Alexandra,  and  then  I  would  ask  whether  it  is  not  perfectly  clear  that, 
applied  to  ships  of  this  character  and  description,  it  would  not  establish  an  infraction 
of  our  foreign  enlistment  act.  The  House,  I  hope,  will  believe  that  the  government 
have  not  merely  stumbled  on  the  prevention  of  a  gross  and  most  dangerous  infraction 
of  our  laws ;  that  we  have  not  done  what  we  have  only  by  accident ;  but  that  we  had 
some  information  that  our  inquiries  did  lead  to  a  result  which,  in  the  judgment  of  her 
Majesty's  responsible  advisers,  not  only  authorized  them,  but  made  it  their  absolute 
duty  to  seize  these  vessels.  As  to  Mr.  Adams's  dispatch  to  Mr.  Seward,  stating  that 
the  matter  had  been  reconsidered,  owing  to  the  effect  of  Mr.  Adams's  note  of  the  3d 
instant,  Mr.  Adams  may  credit  himself  with  his  note  having  such  influence,  but  I  believe 
that  the  effect  of  the  note  of  the  3d  was  the  same  as  the  previous  notes,  which  had  not 
led  her  Majesty's  government  to  determine  to  take  action  against  these  Vessels  imtil 
the  course  of  their  own  inquiries  led  them  to  believe  there  was  decisive  evidence  of 
their  destination.  Undoubtedly  the  note  of  Mr.  Adams  was  entitled  to  attention  as  the 
representation  of  a  friendly  government ;  but  nothing  is  further  from  the  fact  than 
the  supposition  that  her  Majesty's  government,  having  no  other  grounds  for'the  action 
which  they  took,  except  the  suggestions  of  Mr.  Adams  in  that  note,  took  it  only  under 
the  influence  of  the'considerations  presented  to  them  by  him.  Her  Majesty's  government 
took  the  step  of  detaining  the  vessels  during  the  continuance  of  their  own  inquiries, 
and  when  the  evidence  was  as  yet  incomplete,  because  those  inquiries  at  that  time 
had  reached  a  point  which  led  them  to  believe  they  would  lead  to  actual  and  positive 
information,  making  it  clear,  one  way  or  another,  that  those  ships  were  or  were  not 
intended  for  the  Confederate  States.  If  they  were  not,  there  would  be  a  satisfactory 
end  of  the  entire  matter.  If  they  were,  it  was  our  duty  to  prevent  any  evasion  of  the 
laws  of  the  country.  With  regard  to  the  present  state  of  the  case,  I  frankly  confess 
that  I  regret  having  to  speak  of  it  as  pending  and  awaiting  decision.  I  confess  that  it 
would  be  satisfactory  if  the  case  were  further  advanced.  All  I  can  say  is  that  the  law 
officers  of  the  Crown  have  been  and  are  most  anxious  that  it  should  be  proceeded  with 
with  (iie  dispatch.  On  the  other  hand,  I  think  the  House  would  blame  those  whose 
duty  it  is  to  prepare  for  trial  if  they  did  not  take  pains  to  proceed  to  that  trial  nnder 
circumstances  most  favorable  to  the  country  and  the  government.  It  was  considered 
impossible  to  prepare  for  trial  after  last  term,  and  no  trial  can  now  take  place  until 
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May  next,  Ijut  then  the  case  will  be  quite  ready,  and  it  will  turn  out,  as  I  believe,  that 
no  time  has  actually  been  lost.  I  have  stated  now  all  that  it  is  the  necessary  duty  of 
tiie  government  to  state  upon  this  subject.  It  is  impossible  that  the  case  of  the  gov- 
ernment can  now  be  brought  before  the  House ;  but  th«  government  have  acted  under 
a  serious  sense  of  their  duty  to  themselves,  to  her  Majesty,  to  our  allies  in  the  United 
States,  and  to  every  other  nation  with  whom  her  Majesty  is  in  friendship  and  alliance, 
and  with  whom  questions  of  this  kind  may  be  liable  hereafter  to  arise.  Under  a  sense 
of  that  duty  they  have  felt  that  this  is  not  a  question  to  be  treated  lightly,  or  as  one 
of  no  great  importance.  If  an  evasion  of  the  statute  law  of  the  land  was  really  about 
to  take  place,  it  was  the  duty  of  the  government  to  use  all  possible  means  to  ascertain 
the  truth,  and  to  prevent  the  escape  of  vessels  of  this  kind  to  be  used  against  a  friendly 
power.  It  was  their  duty  to  make  inquiries,  and  to  act  if  there  was  a  good  ground  for 
seizure,  taking  care  only  to  adopt  that  procedure  which  was  justified  by  the  circum- 
stances. On  the  other  hand,  the  government  will  act,  as  they  always  have  acted, 
upon  the  principle  that  no  seizure  of  this  kind  ought  to  be  made,  except  upon  evidence 
satisfactory  to  their  minds  of  an  actual  violation  of  the  law.  Upon  such  evidence  we 
have  acted  in  this  case.  The  only  question  which  really  arises  is  this :  "Were  the  gov- 
ernment justified,  or  were  they  not  justified,  in  taking  upon  themselves  to  say  that  at 
a  time  when  they  were  already  in  possession  of  some,  though  imperfect,  evidence,  and 
pending  inquiries  which  might  result  in  attaining,  and  which  in  their  judgment  did 
attain,  such  satisfactory  evidence,  they  would  not  permit  the  ships  to  be  removed  until 
that  inquiry  was  complete,  and  until  they  had  the  means  of  knowing  whether  further 
evidence  which  would  prove  the  guilt  or  innocence  of  these  vessels  was  likely  to  be 
forthcoming?  The  House  will  judge  whether  or  not  the  government  did  exceed  their 
duty,  but  they  would  certainly  have  been  grossly  wanting  in  their  duty  if,  after  the 
experience  they  had  had  in  the  case  of  the  Alabama,  and  while  their  inquiries  were 
pending,  they  had  not  been  wUling  to  take  on  themselves  the  responsibility  of  saying 
that  they  would  not  permit  justice  to  be  evaded  until  they  could  fully  satisfy  them- 
selves whether  the  ships  ought  to  be  seized  or  not ;  and  if  they  had  not  relied  on  the  fair 
and  candid  judgment  of  the  country,  knowing,  as  the  country  must  know,  that  they 
had  been  actuated  by  no  other  motive  but  that  of  vindicating  the  law,  and  of  doing 
to  other  countries  that  which  they  expect  other  countries  to  do  to  them. 

Mr.  Horsfall  said  he  wished,  in  the  first  instance,  to  thank  the  honorable  member 
for  Horsham  for  the  very  able  and  clear  manner  in  which  he  had  brought  the  subject 
under  the  consideration  of  the  House.  The  attorney  general  had  said  that  his  honor- 
able friend  had  asked  for  papers — which  were  just  the  papers  the  government  could 
not  place  before  the  House,  namely,  the  documents  intervening  between  the  1st  and 
3d  September — but  the  honorable  and  learned  gentleman  had  forgotten  to  remind  the 
House  that  Mr.  Adams  had  stated  that  those  papers  did  not  add  any  additional  evi- 
dence to  that  already  known.  The  attorney  general  had  told  the  house  that  the  govern- 
ment had  no  wish  to  oppress  the  commercial  interests  of  the  country ;  but  he  (Mr.  Hors- 
fall) should  like  to  know  upon  what  ground  they  had  refused  to  Messrs.  Laird  their  per- 
mission to  complete  the  vessels  whilst  they  were  in  possession  of  the  government — a 
course  which  would  have  increased  the  value  of  the  vessels  to  the  government,  and 
would  have  enabled  the  Messrs.  Laird  to  receive  the  last  installments  payable  for  the 
vessels.  That  course  of  conduct  certainly  amounted  to  oppressing  the  commercial  inter- 
ests of  the  country.  The  honorable  and  learned  gentleman  had  alluded  to  the  case  of 
the  Alexandra ;  but  he  (Mr.  Horsfall)  should  have  thought  that  that  was  the  last  case 
to  which  he  woiUd  have  alluded — a  case  in  which  a  jury  of  British  gentlemen  had  given 
a  clear  and  unanimous  verdict  against  the  Crown,  and  in  which  the  judges  had  refused 
an  appeal.  The  honorable  and  learned  gentlemen,  however,  took  a  different  view,  and 
thought  that  upon  a  further  appeal  that  decision  might  be  reversed.  He  (Mr.  Hors- 
fall) did  not  think  the  honorable  and  learned  gentleman  had  improved  his  position  by 
reminding  the  House  of  the  course  which  had  been  pursued  by  the  government  in  the 
case  of  the  Alexandra.  Upon  a  recent  occasion,  however,  he  had  stated,  in  an  admira  - 
ble  speech  made  in  that  House,  that  it  was  the  duty  of  the  government  not  to  enforce 
the  English  law  against  English  subjects  upon  mere  suspicion,  or  without  satisfactory 
evidence.  He  should  like  the  House  to  consider  where  the  satisfactory  evidence  was 
against  the  rams.  Although  her  Majesty's  government  would  not  give  them  informa- 
tion, some  information  had  been  laid  before  the  American  Congress.  From  the  papers 
published  in  America,  it  appeared  that  one  of  the  principal  evidences  against  these 
rams  was  a  person  named  Chapman,  who,  as  the  attorney  general  would  perhaps 
recollect,  had  been  very  properly  designated  at  the  late  trial  as  a  spy.  Another  wit- 
ness in  the  case  was  a  Mr.  Clarence  Randolph  Yonge,  who  had  to  give  a  most  extraordinary 
account  of  himself  in  cross-examination  at  the  trial  of  the  Alexandra.  It  appeared  that  he 
had  deserted  his  wife  and  child  at  Savannah ;  that  he  went  to  ICingston  and  married  a 
mulatto  woman  with  some  money ;  and  that,  having  sold  all  her  property,  he  diBserted 
her  in  Liverpool,  and  came  up  to  London  to  be  a  witness  in  that  case.  Certainly  the 
government  could  not  be  congratulated  on  the  witnesses  they  brought  forward.  In 
the  same  case,  a  Mr.  Wilson,  a  very  respectable  man,  was  called  on  to  speak  to  the 
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character  of  the  ship ;  hut  it  turned  out  that  he  had  never  built  a  ship  for  twenty  years. 
It  would  be  curious  to  kno-w  something  of  the  eyidence  brought  before  the  noble  earl 
at  the  head  of  the  Foreign  Office.  On  the  31st  of  August  the  under-secretary  for  for- 
eign affairs  wrote  to  the  honorable  inombor  for  Birkenhead  (Mr.  Laird)  in  reference  to 
the  Alabama,  in  these  terms : 

"  In  a  note  which  Earl  Russell  has  lately  received  from  Mr.  Adams,  the  Alabama  is 
described  as  a  vessel  'fitted  out  and  dispatched  from  the  port  of  Liverpool,'  and  his 
lordship  directs  me  to  say  that  he  would  feel  much  obliged  to  you  if  you  could  inform 
him  how  far  iib  is  true  that  the  Alabama  was  fitted  out  as  a  vessel  of  war  at  Liverpool 
before  she  left  that  port." 

Mr.  Laird's  reply,  with  his  characteristic  frankness,  was  as  follows : 

"  In  reply  to  your  letter  of  the  31st  of  August,  stating  that  Earl  Russell  would  feel 
much  obliged  to  me  if  I  can  inform  him '  how  far  it  is  true  that  the  Alabama  was  fitted 
out  as  a  vessel  of  war  at  Liverpool  before  she  left  that  port,'  I  request  that  you  will 
inform  his  lordship  that  I  am  not  able,  from  my  own  personal  observation  or  knowl- 
edge, to  reply  to  his  lordship's  inquiry,  as  I  did  not  see  the  Alabama  after  the  first 
week  in  July,  1862,  being  some  weeks  before  she  sailed.  In  order  to  obtain  for  his 
lordship  from  a  reliable  source  the  information  he  has  asked  for,  I  have  made  inquiries 
from  my  successors  in  business,  the  firm  of  Laird  Brothers,  the  builders  of  the  vessel 
now  called  the  Alabama,  and  I  ani  authorized  by  them  to  state  that  the  vessel  referred  to 
was  delivered  by  them  at  the  port  of  Liverpool,  and  that  at  the  time  of  her  delivery 
she  was  not  fitted  out  as  a  vessel  of  war." 

That  letter  appeared  to  have  been  transmitted  to  Mr.  Adams  by  the  noble  earl,  and 
he  was  sorry  he  could  not  join  in  the  eulogium  which  had  been  passed  by  his  honorable 
fi'iend,  the  member  from  Horsham,  on  the  American  minister.  Writing  to  Earl  Russell 
Mr.  Adams  said : 

"  I  cannot  but  regret  that  y(mr  lordship  should  have  adduced  the  evidence  of  Mr. 
Laird  in  support  of  any  proposition  made  to  my  government.  I  trust  that  I  may  be 
pardoned  if  I  remind  you  that  the  statements  made  heretofore  by  that  person  in  Par- 
liament respecting^  their  action  are  not  such  as  are  likely  to  lead  to  their  implicit 
credence  in  any  relating  to  his  own." 

Such  language  from  Mr.  Adams  was  insulting  to  the  honorable  member  for  Birken- 
head, insulting  to  Earl  Russell,  and  insulting  to  the  House  of  Commons.  He  had 
known  the  honorable  member  for  nearly  forty  years,  during  which  time  several  severe 
contests  had  taken  place  between  the  Chesire  and  Lancashire  sides  of  the  Mersey,  and  he 
defied  any  man  to  oast  a  slur  on  his  character.  Earl  Russell  had  allowed  this  language 
to  pass  entirely  unnoticed,  and  he  could  n9t  help  thinking  that  such  conduct  on  his 
part  was  undignified  and  unbecoming  a  British  minister.  In  a  letter  to  Mr.  Adams, 
Earl  Russell  pointed  out  that  the  goverenment  were  advised  that  the  information 
contained  in  the  Repositions  was  in  a  great  measure  hearsay,  and  that  it  was  not  such 
as  to  show  the  intent  necessary  to  make  the  building  and  fitting  out  of  these  vessels 
illegal.  Now,  there  was  not  one  word  in  the  foreign  enlistment  act  about  "  building," 
and  why  should  Earl  Russell  introduce  the  word?  If  these  vessels  were  not  to  be 
built,  surely  that  was  an  oppression  of  the  mercantile  interests  of  the  country.  It 
ought  to  be  the  policy  of  this  country  to  encourage  the  building  of  vessels  in  every 
possible  way,  and  no  doubt  that  was  the  intention  of  those  who  passed  the  act.  If  the 
nations  of  the  world  were  allowed  to  come  here  to  get  their  vessels  of  war  built,  and 
to  have  their  munitions  of  war  manufactured,  they  would  not  be  at  the  trouble  of 
getting  ship-building  yards  and  manufactures  of  ammunition  of  their  own.  Therefore, 
if  we  went  to  war  we  could  shut  out  our  adversary  from  the  means  of  procuring  arms 
and  ammunitions  of  war.  It  would,  in  his  opinion,  be  a  most  fatal  policy  on  our  part 
to  declare  that  no  ships  of  war  should  be  built  in  this  country  for  other  nations.  It 
was  very  easy  for  the  government,  with  the  large  public  funds  at  their  disposal,  to 
crush  the  commercial  interests  of  the  country  by  law  proceedings,  but  the  public  eye 
was  keenly  watching  the  government  in  the  course  they  were  now  pursuing.  For  his 
own  part,  he  held  that  the  whole  proceedings  in  the  case  of  the  Alexandra,  and  in  the 
case  with  regard  to  the  Messrs.  Laird,  constituted  an  act  of  the  most  cruel  injustice, 
and  a  useless  expenditure  of  the  public  money. 

Lord  Robert  Cecil  said  he  should  not  have  presented  himself  to  address  the  House 
had  he  seen  any  intention  of  rising  on  the  part  of  any  honorable  gentleman  opposite. 
Indeed,  they  generally  left  the  lion's  share  of  the  debate  to  those  on  his  own  side  of  the 
House.  In  the  refusal  of  information  and  the  absence  of  discussion  lay,  perhaps,  their 
great,  if  not  their  only  means  of  safety.  He  would  not  travel  over  the  same  ground  as  hi  s 
honorable  friend  behind  him,  who  Jtiad  treated  so  ably  of  the  law  ahd  the  facts.  He 
would  confine  himself  to  the  constitutional  aspects  of  the  question.  The  subject  before 
them  was  really  the  legitimate  jurisdiction  of  the  House  of  Commons.  On  his  side 
honorable  members  claimed  the  right  to  inquire  into  the  whole  of  the  proceedings 
which  the  government  had  taken.  The  attorney  general,  on  behalf  of  the  government, 
refused  to  acknowledge  that  right,  and  drew  a  very  narrow  circle,  within  which  they 
were  to  exercise  the  privilege  of  inquiring  into  the  conduct  of  the  government.    The 
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honorable  and  learned  gentleman  said  that,  as  long  as  any  matter  iras  the  subject  of 
judicial  inquiry,  or  as  long  as  any  point  germane  thereto  Tvas  in  that  position,  the 
House  must  not  inquire  into  it.  It  was  high  time  for  the  House  to  consider  to  what 
that  principle  amounted.  It  was  obvious,  as  his  honorable  friend  had  said,  that  the 
government,  if  it  chose,  without  a  vestige  of  proof  to  support  its  case,  without  an  atom 
of  law  to  justify  its  action,  could  ruin  any  man  against  whom,  for  any  reason,  whether 
of  political  apprehension  or  of  private  grudge,  it  determined  to  point  the  artillery  of 
the  law.  The  government  paid  no  costs,  and  law  was  costly.  If  it  were  defeated  in 
one  court  the  government  could  carry  the  case  to  another;  if  it*  were  again  defeated, 
it  could  turn  off  the  question  on  a  point  of  form,  and  thus  it  could  so  prolong  and  mul- 
tiply proceedings  that  the  resources  of  no  citizen  in  the  realm  could  bear  up  against 
the  pressure.  No  similar  power  was  known  to  the  constitution.  The  government  could 
not  deprive  a  man  of  his  liberty  or  of  a  sixpence  of  his  money  unless  it  could  adduce  ade- 
quate proof  and  valid  law.  Yet  it  could  fine  a  man  to  the  amount  of  his  whole  fortune, 
under  the  pressure  of  legal  proceedings,  at  the  end  of  which  it  would,  have  neither  law  nor 
evideucetojustifyitsaction.  No  costs,  however,  could  be  awarded  against  it.  [The  solic- 
itor general :  "  That  is  a  mistake."  ]  At  all  events,  in  the  Court  of  Exchequer  costs  had  not 
generally  been  granted  against  the  government ;  and  even  if  they  were,  it  was  well  known 
that  they  would  cover  but  a  slight  portion  of  the  expenses  incurred  by  the  defendant. 
Now,  there  was  no  check  on  the  exercise  of  that  power,  so  vast  and  tyrannical,  save 
one,  and  that  was  to  be  found  in  this  House.  It  was  only  by  the  action  of  the  House 
of  Commons  that  this  power  of  ruining  a  subject  by  process  of  law  could  be  brought 
within  any  bounds  or  limit.  Such  being  the  state  of  the  case,  the  learned  attorney 
general  told  them  they  had  no  right  to  inquire  into  any  matter  which  was  the  subject 
of  judicial  investigation.  He  (Lord  Robert  Cecil)  granted  that  on  ordinary  occasions 
it  would  be  exceedingly  inconvenient  in  them  to  do  so.  Usually,  matters  must  be  left 
to  the  slow  operations  of  the  law.  But,  surely,  when  the  government  was  putting  a 
subject  of  the  Queen  under  the  screw,  and  squeezing  out  of  him  all  his  fortune  by  legal 
proceedings,  trenching  on  his  rights,  and,  in  spite  of  adverse  decisions  against  itself, 
carrying  the  matter  from  court  to  court,  the  House  of  Commons  had  a  right  to  satisfy 
itself  that  the  government  was  acting  from  legitimate  motives,  and  that  no  secret  and 
unworthy  object  had  led  it  to  take  a  course  so  detrimental  to  the  interests  of  the 
country.  He  was  bound  to  say  that  in  the  case  under  consideration  there  were  grave 
grounds  of  suspicion.  The  first  thing  that  struck  one  was  that  the  rams  were  seized 
six  months  ago,  yet  only  the  first  legal  proceedings  had  been  taken,  and  that  with  an 
intimation  that  a  very  lengthy  commission  was  to  issue.  The  peculiarity  of  the  action 
of  the  government  was,  that  it  took  advantage  of  every  possible  legal  machinery  in 
order  to  put  off  to  the  most  remote  date  the  final  trial.  That  might  be  accidental,  but 
it  might  be  intentional.  The  honorable  and  learned  gentleman  spoke  of  the  language 
ot  Mr.  Adams  as  only  slightly  passing  the  bounds  of  moderation.  'Perhapshe  might 
admit  that  Mr.  Adams's  own  language  waiTanted  that  description  ;  but  Mr.  Adams  was 
the  representative  of  a  foreign  government,  and  that  government  had  used  language 
to  which  the  designation  of  the  honorable  and  learned  gentleman  was  scarcely  appli- 
cable. What  of  Mr.  Seward's  dispatch  of  the  11th  of  July  ?  There  had  been  a  good 
deal  of  talk  about  that  document  in  the  house,  and  a  good  deal  of  difficulty  in  arriving 
at  the  real  facts  of  the  case.  From  the  statements  which  had  reached  them  from 
another  place,  he  thought  he  was  justified  in  coming  to  the  conclusion  that,  although 
no  official  communication  was  made  by  Mr.  Adams  to  Earl  Russell  of  the  contents  of 
that  dispatch,  yet  the  noble  lord  knew  perfectly  well  what  they  were.  [Mr.  Layard: 
"  No."]  He  would  not  discuss  the  matter  with  the  honorable  gentleman,  for  he  would, 
no  doubt,  call  it  special  pleading.  Any  honorable  member  who  would  take  the  trouble 
to  consult  the  more  trustworthy  representations  which  were  made  in  another  place, 
and  which  were  not  vouchsafed  to  the  House  of  Commons,  would,  probably,  arrive 
at  the  conclusion  he  had  just  expressed.    Mr.  Seward's  language  was  as  follows  : 

"  Can  it  be  an  occasion  for  either  surprise  or  complaint  that  if  this  condition  of  things 
is  to  remain  and  receive  the  deliberate  sanction  of  the  British  government  the  navy 
of  the  United  States  will  receive  instructions  to  pursue  these  enemies  into  the  ports 
which  thus,  in  violation  of  the  law  of  nations  and  the  obligations  of  neutrality,  become 
harbors  for  the  pirates  ?  The  President  very  distinctly  perceives  the  risks  and  hazards 
which  a  naval  conflict  thus  maintained  will  bring  to  the  commerce,  and  even  to  the 
peace,  of  the  two  countries.  But  he  is  obliged  to  consider  that  in  the  case  supposed 
the  destruction  of  our  commerce  will  probably  amount  to  a  naval  war  waged  by  a  por- 
tion, at  least,  of  the  British  nation  against  the  government  and  the  people  of  the  United 
States — a  war  tolerated,  although  not  declared  or  avowed,  by  the  British  government. 
If,  through  the  necessary  employment  of  all  our  means  of  national  defense,  such  a 
partial  war  shall  become  a  general  one  between  the  two  nations,  the  President  thinks 
that  the  responsibility  for  that  painful  result  will  not  fall  upon  the  United  States." 

That  was  a  distinct  threat  of  war.  The  language  in  the  dispatch  read  by  his  honor- 
able friend  the  member  for  Horsham  was  also  a  distinct  threat  of  war.  In  arguing 
the  case  of  the  Alexandra  the  attorney  general  ntimated  to  the  court,  in  language  not 
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to  be  misunderstood,  that  the  result  of  a  decision  adverse  to  himself  might  possibly  be 
■war. 

The  Attorney  Gbnekal.  I  never  alluded  to  anything  of  the  kind.    I  argued  on 
general  principles  aloue. 

Lord  R.  Cecil  said  he  accepted,  of  course,  the  honorable  and  learned  gentleman's 
explanation  of  the  construction  he  himself  put  on  his  words,  but  it  was  very  evident, 
from  the  remarks  of  the  presiding  judge,  that  such  au  impression  as  he  had  adverted 
to  had  been  created  in  the  mind  of  the  court.  What  he  wanted  to  impress  on  the  House 
was,  that  thronghout^hese  proceedings  there  had  been  a  threat  of  war  on  the  part  of  the 
United  States.  The  government  had  failed  to  obtain  from  the  courts  of  law  and  from 
British  juries  that  application  of  the  law  which  it  desired,  and  consequently  the  only 
course  that  was  open  to  it,  under  these  circumstances,  was  to  procure  the  utmost  possible 
delay  which  the  greatest  dexterity  in  lengthening  legal  proceedings  would  enable  them 
to  obtain.  They  were  threatened  by  the  United  States ;  they  knew  they  were  unable  to 
obtain  a  decision  in  their  favor  in  the  courts  of  law ;  after  the  threats  which  had  been  made 
by  the  United  States  they  did  not  dare  to  come  to  the  House  of  Commons  for  an  alteration 
of  the  law.  What  were  they  to  do  ?  The  only  course  open  to  them  was  to  lengthen  out 
the  proceedings  to  the  greatest  possible  extent,  to  detain  these  ships  by  the  mere  pro- 
longation of  proceedings  until,  perchance,  the  complications  on  the  other  side  of  the 
Atlantic  might  cease,  and  so  to  obtain  by  an  indirect  and  illegal  method  that  which 
they  could  not  achieve  either  by  coming  to  the  House  of  Commons  for  a  change  of  the 
law,  or  by  a  straightforward  and  fair  application  of  the  instrument  which  existing 
statutes  placed  in  their  hands.  But  that  was  not  the  most  important  part  of  the  speech 
of  the  honorable  and  learned  gentleman.  We  had  had  a  distinct  avowal  that  the  gov- 
ernment had  broken  the  law.  The  honorable  and  learned  gentleman  had  acknowledged 
that,  upon  their  own  responsibility,  without  any  authority  from  the  law,  they  had  ven- 
tured to  stop  vessels  which  had  a  legal  right  to  leave  the  country.  Now,  it  seemed  to 
him  that  it  would  be  an  evil  day  in  our  history  when  it  was  recorded  that  the  govern- 
ment, under  threats  of  war  from  a  foreign  power,  without  any  authority  from  the  law 
to  do  so,  had  broken  through  every  right  which  the  subject  possessed,  had  set  at  defi- 
ance every  security  of  the  law,  had  seized  his  property  in  violation  of  the  law,  and  that 
then  Parliament  had  taken  no  notice  whatever  of  such  an  illegality.  What  possible 
inference  could  be  drawn  from  the  silence  of  the  House  of  Commons  in  these  circum- 
stances? Was  there  any  other  period  of  our  history  at  which  such  an  act  would  have 
been  permitted?  Was  there  any  other  period  at  which  it  would  have  been  endured 
that  the  government  should  violate  the  rights  of  the  subject  in  deference  to  a  foreign 
power,  and  yet  that  Parliament  should  take  no  notice  of  the  matter  ?  Nor  must  it  be 
supposed  that  this  was  a  solitary  case.  Last  summer  there  was  a  case  of  precisely  the 
same  kind,  to  which  he  thought  it  his  duty  to  direct  the  attention  of  the  House  at  the 
time.  A  vessel  called  the  Gibraltar  was  freighted  at  Liverpool  with  a  cargo  and  guns  for 
Callao.  The  government  sent  down  an  order  that  she  should  be  detained.  They  did 
not  attempt  to  seize  her ;  they  detained  her,  as  the  honorable  and  learnad  gentleman 
had  expressed  it,  upon  their  own  responsibility  for  three  weeks ;  no  application  that 
could  be  made  would  induce  them  to  let  her  go ;  and  it  was  not  until  the  matter  was  men- 
tioned in  the  House  of  Commons,  and  pressed  upon  the  honorable  and  learned  gentleman, 
that  leave  was  sent  down  from  the  treasury  to  allow  her  to  depart.  For  three  weeks 
she  was  detained;  the  contract  under  which  she  sailed  was  so  far  broken;  but  yet  no 
justification  of  the  illegality  had  ever  been  offered— no  compensation  given  to  the 
unfortunate  individual  who  suffered.  There  was  a  curious  circumstance  connected 
with  the  case  of  the  Gibraltar,  which  he  thought  would  show  the  spirit  in  which  the 
government  had  acted  in  reference  to  vessels  of  this  kind.  Among  the  parliamentary 
papers  would  be  found  a  letter  from  the  freighter  of  the  Gibraltar,  in  which  he  said: 

"  We  are  informed  by  the  collector  of  her  Majesty's  customs  for  this  port  that  if  we 
permit  you  to  ship  the  two  large  fort  guns  on  board  the  steamship  Gibraltar,  that 
vessel  will  not  be  allowed  to  clear,  thus  preventing  us  from  performmg  our  charter- 
party  with  you.  This  action  on  the  part  of  her  Majesty's  government  is  based  upon 
the  suspicion  that  ultimately  your  fort  guns  may  find  their  way  into  the  southern  con- 
federacy ;  the  collector,  in  reply  to  oui-  question,  having  informed  us  that,  if  the  fort 
guns  were  for  the  federal  or  northern  government,  no  obstacles  would  be  placed  in  the 
way  of  their  being  shipped,  stating,  at  the  same  time,  that  such  shipments  to  New 
York  were  of  common  occurrence." 

That  was  the  statement  of  an  ofacer  of  the  government. 

The  Attorney  General.  No  ;  that  letter  is  not  from  an  oflcer  of  the  government. 

Lord  R.  Cecil.  Certainly  not ;  but  the  writer  gave  the  statement  as  one  made  to 
him  by  the  collector  of  customs,  and  he  presumed  he  was  an  officer  of  the  goverament, 
and  his  representation  of  the  intentions  of  her  Majesty's  government,  though  printed 
and  circulated  among  the  parliamentary  papers,  had  never  been  contradicted  either 
by  the  collector  of  customs  himself  at  Liverpool,  or  by  the  government.  It  was  all 
very  well  for  the  attorney  general  sitting  there  to  contradict  it ;  his  honor  was  safe, 
because  if  it  should  afterward  turn  out  that  the  collector  did  make  the  statement,  it 
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miglit  be  said  that  the  honorable  and  learned  gentleman  had  no  communication  vrith 
him ;  but,  he  repeated,  no  contradiction,  either  by  or  on  behalf  of  the  collector,  had 
ever  been  given  to  that  formal  declaration  of  the  intentions  of  her  Majesty's  govern- 
ment. It  seemed  to  him  that  the  case  of  the  Gibraltar  threw  a  flood  of  light  upon  the 
motives  of  the  government  in  detaining  the  steam  rams  and  the  principles  on  -which 
they  acted.  They  claimed  a  right  to  detain  vessels — not  in  one  case,  but  in  many— 
without  any  authority  from  law,  upon  their  own  responsibility,  because  they  believed 
that  possibly  at  some  future  time  they  might  find  evidence  that  some  statute  had  been 
broken.  They  claimed  that  right,  and  in  acting  upon  it  they  explained  that  they  did 
so  for  the  benefit  of  one  side,  in  a  contest  as  to  which  they  professed  to  maintain  a 
position  of  absolute  neutrality.  With  such  evidence  before  them — it  being  perfectly 
clear  that  their  anomalous  and  illegal  power  of  detaining  vessels,  not  of  seizing  them, 
was  acted  upon  in  the  interest  of  the  federal  government,  and  therefore  might  be  sup- 
posed to  be  acted  upon  under  the  threats  of  war  -which  that  government  was  in  the 
constant  habit  of  addressing  to  ours — he  thought  the  House  of  Commons  would  deserve 
those  reproaches  which  had  recently  been  cast  upon  them  if  they  tamely  passed  over 
such  a  case  as  this.  They  had  been  accused  of  being  the  "  most  docile  ".  House  of  Com- 
mons that  ever  existed,  of  "  sneaking  to  their  places,"  of  allowing  ministers  to  do  what 
they  pleased.  They  should  really  merit  that.charge,  and  should  not  easily  be  able  to 
wipe  it  off,  if  they  quietly  received  the  threats  of  a  foreign  power,  if  under  those  threats 
they  applied  the  processes  of  law  with  merciless  severity ,  if  they  used  all  the  delay  and 
procrastination  of  the  la-w  for  the  purpose  of  crushing  the  subject,  if  they  aUo-wed  her 
Majesty's  government  to  break  the  law,  and  if  they  suffered  them  at  the  same  time  to 
avow  that  they  did  it  on  behalf  of  those  who  had  addressed  to  them  threats  of  war. 
He  trusted  the  House  -would  hear  a  more  satisfactory  defense  of  the  conduct  of  her 
Majesty's  government  than  had  yet  been  delivered;  but  if  no  such  defense -was  offered, 
he  thought  the  House  would  not  be  doing  its  duty  unless  it  recorded  formally  in  its 
journals  a  protest  against  that  assumption  of  a  new  dispensing  power,  a  new  power  of 
suspending  the  rights  of  the  subject,  a  new  establishment  of  despotic  claims,  which 
might,  perhaps,  be  in  place  in  the  atmosphere  of  St.  Petersburg  or  of  Washington,  but 
which  were  entirely  out  of  place  in  the  atmosphere  of  London. 

Mr.  W.  E.  FOESTBE  said  he  was  sure  the  House  must  have  been  struck  with  the  great 
difference  between  the  tone  of  the  honorable  member  for  Horsham,  (Mr.  Fitzgerald,) 
who  had  introduced  the  motion,  and  that  of  the  noble  and  honorable  member  who  had 
supported  it.  The  honorable  member  for  Horsham,  (Mr.  Fitzgerald,)  in  his  very  clear, 
able,  and  moderate  speech,  had  restricted  himself  to  a  demand  for  the  production  of 
papers ;  and  in  giving  reasons  why  they  should  be  produced,  he  had  expressly  guarded 
himself  against  being  supposed  to  wish  for  any  interference  with  the  action  of  the 
government  respecting  the  foreign  enlistment  act.  But  the  honorable  member  for 
Liverpool  went  far  beyond  that.  The  honorable  member  had  read  extracts  from  the 
trial  in  the  case  of  the  Alexandra,  which  could  not  be  very  intelligible  to  honorable  mem- 
bers who  had  not — and  he  confessed  himself  to  be  among  the  number — read  through 
that  tedious  trial.  The  honorable  member  had  ended  by  stating  that  ship-builders 
had  been  encouraged,  and  that  they  should  ever  be  encouraged,  to  build  ships  of  war. 
He  (Mr.  Forster)  could  not  help  here  from  remarkiug,  that  if  war  should  break  out,  and 
he  heartily  hoped  it  might  not,  between  this  country  and  Austria  and  Prussia,  [Lord 
Robert  Cecil:  Hear,  hear! J  he  was  aware  of  the  noble  lord's  bellicose  tendencies;  but 
sui)posing  war  broke  out  between  us  and  a  power  which  had  no  fleet,  he  did  not  think 
the  honorable  member  for  Liverpool's  constituents  would  thank  him  for  suggesting 
the  argument  that  ships  of  war  should  be  built  for  our  enemies  by  our  Mends,  France 
or  the  United  States,  and  that  American  and  French  Alabamas  should  prey  upon  our 
commerce,  because  Fiance  and  the  United  States  thought  it  desirable  that  their  ship- 
builders should  be  encouraged.  The  noble  lord  quoted  a  case  with  which  he  (Mr.  Forster) 
had  not  before  been  acquainted ;  he  alluded  to  the  case  of  the  Gibraltar.  That  was  not  the 
first  time  the  House  had  heard  the  noble  lord  state  his  opinion  that  the  government 
had  broken  through  the  principle  of  neutrality.  It  would  be  fairer  to  both  the  govern- 
ment and  the  House  if  instead  of  bringing  forward  such  charges  incidentally,  noble 
lords  and  honorable  members  who  made  them  introduced  them  by  means  of  a  direot 
vote  of  want  of  confidence  in  the  government,  founded  on  their  having  acted  in  that 
manner.  Again,  the  noble  lord  denied  that  the  question  before  them  was  a  question  of 
papers,  and  stated  that  it  was  a  question  whether  the  government  should  have  a  dispens- 
ing jiower.  If  the  noble  lord,  after  the  declaration  of  the  attorney  general  that  these  ves- 
sels had  been  seized  upon  the  responsibility  of  the  government,  did  not  think  the  govern- 
ment had  any  right  to  detain  those  rams,  let  him  bring  forward  a  vote  of  censure.  Coming 
to  the  motion  of  the  honorable  member  for  Horsham,  there  were  two  sets  of  papers  in- 
cluded in  the  correspondence.  One  was  the  correspondence  between  our  foreign  office 
and  Mr.  Adams,  or  between  our  foreign  office  and  our  minister  in  Amei-ica ;  the  other,  the 
correspondence  between  the  government  and  the  Messrs.  Laird,  the  builders  of  the  vessels. 
He  was  glad  that  the  attorney  general  was  willing  to  produce  the  first  of  these  series ;  for 
he  thought  it  would  be  perfectly  useless  of  our  government  to  refuse  to  publish  the  official 
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correspondence  that  had  already  been  printed  and  circnlated  in  America  and  this  country. 
If  the  govemmsnt  did  print  the  bulky  volume  the  oorrospondenco  would  occupy,  he 
hoped  they  would  not  cut  out  too  much.  He  hoped  thoy  would  not  confine  themselves 
to  the  English  correspondonce,  because,  among  that  which  referred  to  Franco  a  good 
deal  of  light  was  thrown  on  the  interesting  negotiations  which  were  carried  on  last 
year  in  that  country  by  the  honorable  and  learned  member  for  Sheffield  (Mr.  Roebuck) 
and  the  honorable  member  for  Sunderland  (Mr.  Lindsay)  in  reference  to  American 
affairs.  He  felt  sure  that  when  the  whole  of  the  papers  were  before  the  House,  so  far 
from  confirming  the  insinuation  that  Earl  Russell  had  made  any  unworthy  concessions 
to  a  foreign  power,  they  would  contradict  it ;  but  they  would  not  afford  that  informa- 
tion which  might  be  desired  by  the  owners  of  the  rams  and  those  who  spoke  for  them ; 
they  would  not  give  the  reason  why  the  government  had  come  to  the  conclusion  that 
they  might  be  able  to  prove  a  breach  of  the  foreign  enlistment  act.  That  information 
might  bo  useful  to  the  defendants  in  the  proceedings,  but  he  hoped  the  House  would 
see  that  it  was  information  which  the  government  ought  not  to  give  these  parties. 
The  case  alleged  against  the  noble  lord  the  secretary  for  foreign  affairs  was  that  in  the 
beginning  of  September  he  wrote  a  letter  to  Mr.  Adams,  in  which  he  stated  that  he  did 
not  think  there  were  grounds  on  which  the  government  could  interfere  with  those 
rams,  and  that  within  two  or  three  days  after  writing  in  those  terms  he  found  there 
were  grounds,  and  took  measures  to  detain  the  vessels.  From  those  facts  he  presumed 
that  there  had  been  great  doubt  on  Earl  Russell's  mind  as  to  whether  there  were  any 
grounds  for  detaining  them,  and  that  the  noble  earl  would  not,  under  such  circumstances, 
accede  to  the  demand  of  a  foreign  government  for  interference ;  but  that  between  the 
time  at  which  he  wrote  his  first  letter  and  the  date  of  his  second  he  received  informa- 
tion upon  which  he  determined  to  act.  Was  it  not  fairly  to  be  assumed  that  the  nobis 
lord  having  got  certain  information  acted  iipon  it,  and  that  he  determined  to  detain 
these  ships  solely  from  what  he  knew,  and  not  upon  representations  made  by  the 
American  minister  ?  No  doubt  it  would  be  exceedingly  useful  for  the  purposes  of  some 
persons  to  find  out  what  induced  Earl  Russell  to  suppose  that  the  statement  which  had 
been  made  as  to  the  French  destination  of  the  rams  was  untrue.  But  would  the  House 
allow  itself  to  be  made  use  of  for  the  purpose  of  acquiring  such  information?  Then 
as  to  the  general  question,  it  was  a  matter  of  notoriety  on  this  and  the  other  side 
of  the  Atlantic,  that  in  the  yard  of  the  Messrs.  Laird,  where  the  Alabama  had  been 
built  to  commit  depredation  after  depredation  upon  American  shipping,  steam  rams 
were  in  preparation  to  follow  the  example  of  the  Alabama,  and  inflict  much  more 
serious  injury  on  American  interests.  The  attorney  general  had  read  a  letter  detailing 
the  plans  resorted  to  by  the  confederate  government  to  induce  British  subjects  to  vio- 
late British  neutrality.  Any  honorable  gentleman  who  was  in  the  habit  of  watching 
the  news  which  came  from  America  would  be  aware  that  for  months  previous  to  the 
detention  of  these  rams  a  fear  was  expressed  in  the  North  and  a  hope  in  the  South 
that  they  would  issue  forth ;  and  that  being  so,  and  the  government  having  reason  to 
believe  that  the  rams  were  intended  for  the  confederate  government,  they  took  upon 
themselves  the  responsibility  of  detaining  them,  under  the  provisions  of  the  foreign 
enlistment  act.  Well,  then,  if  the  noble  lord  or  honorable  gentlemen  opposite  thought 
that  the  government  deserved  a  vote  of  censure  for  so  doing,  let  them  boldly  propose 
such  a  vote,  and  say  that  they  would  not  have  done  the  same  thing.  It  was  his  full 
belief  that  they  would  have  done  the  same,  not  from  any  fear  of  war  with  America, 
but  solely  from  a  sense  of  what  was  required  by  English  interest,  which  they,  no  doubt, 
had  as  much  at  heart  as  the  present  government  had.  The  noble  lord  seemed  to  think 
lightly  of  a  war  with  America;  but  that  was  not  the  feeling  of  the  country,  nor  did 
he  believe  it  could  be  the  feeiing  of  the  opposition  generally.  Much  had  been  said 
about  Mr.  Seward's  dispatch.  He  was  not  there  to  defend  Mr.  Seward,  who  might  not, 
perhaps,  write  with  taste  or  elegance,  but  it  showed  the  necessities  of  honorable  gen- 
tlemen opposite  that  they  were  obliged  to  cite  dispatches  (vhioh  had  never  been  presented. 
No  doubt  that  dispatch  threatened  England  with  war  if  these  rams  went  forth  ;  and  if 
the  case  had  been  reversed,  if  an  Alabama  had  sailed  from  an  American  port  to  prey 
upon  English  commerce,  and  we  heard  that  she  was  to  be  followed  by  a  fleet  of  rams, 
we  should  not  merely  have  tilreatened,  we  should  have  declared  positively  that  we 
should  regard  such  an  act  as  an  act  of  war.  These  men  were  our  descendants,  and 
we  ought,  therefore,  to  put  ourselves  in  their  position,  and  to  consider  what  we  should 
have  done  in  a  like  case.  But  the  question  was  not  one  of  peace  or  war  alone ;  it  was  a 
question  of  English  interests.  If  the  precedent  of  the  Alabama  were  to  be  followed, 
what  was  the  use  of  our  navy  ?  What  would  be  the  use  of  blockading  the  ports  of  even 
a  weak  country  ?  Why,  in  the  event  of  war,  we  should  be  obliged,  if  this  precedent 
were  allowed,  to  blockade  the  ports  of  every  neutral  nation.  With  such  tremendous 
interests  at  stake,  therefore,  with  the  possibility  of  a  war  against  America,  and  not  in 
a  just  cause,  with  our  position  as  a  great  maritime  country  thus  imperiled,  with  the 
enormous  expenditure  into  which  we  should  have  been  led  had  we  allowed  a  breach 
of  the  law  as  bet-ween  neutral  and  belligerents  if  the  government  had  neglected  their 
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duty  in  the  matter  of  these  rams,  he  believed  that  nobody  would  have  been  more  ready 
to  blame  than  honorable  gentlemen  opposite. 

Sir  Hugh  Cairns.  Sir,  in  the  observations  which  it  will  be  my  duty  to  make,  I  shall 
endeavor  to  bring  back  the  House  to  the  precise  question  on  which  we  are  called  to 
vote .;  and  I  will  begin  by  subscribing  sincerely  to  what  was  advanced  by  the  honorable 
and  iearned  attorney  general  when  he  called  on  the  House  to  acknowledge  the  impro- 
priety of  discussing  the  production  of  papers  which  would  prejudice  or  affect  pending 
legal  proceedings.  Sir,  if  I  thought  that  the  production  of  these  papers  would  affect 
pending  legal  proceedings,  or  that  they  were  moved  for  to  answer  any  such  purpose,  I 
should  be  the  last  person  to  support  the  motion.  But  I  believe  that  it  can  have  no  such . 
effect,  that  their  production  is  intended  to  have  no  such  effect,  and  that  every  word 
which  has  fallen  from  the  learned  attorney  general  on  the  subject  will  show  that  it 
would  not  have  that  effect.  The  papers  asked  for  may  be  divided  into  two  classes. 
One  is  the  correspondence  between  her  Majesty's  government  and  the  government  of 
the  United  States  with  regard  to  these  ships ;  the  other  consists  of  correspondence  of 
a  different  kind  between  the  government  and  the  firm  of  Messrs.  Laird,  the  builders. 
Now,  I  think  it  is  very  material  to  state  clearly  the  purpose  to  be  served  by  the  pro- 
duction of  these  papers.  With  regard  to  the  first  class  of  papers,  the  object  in  asking 
for  them  is  not  to  raise  any  question  about  our  municipal  statute,  the  foreign  enlist- 
ment act,  or  as  to  the  merits  or  demerits  of  the  case  of  the  ship-builders  under  that  act, 
but  to  ascertain  what  the  House  of  Commons  is  most  interested  in  knowing,  namely, 
the  demands  grounded  upon  international  law  which  have  been  made  by  the  United 
States  government  respecting  these  ships,  and  the  answers  which  have  been  given  to 
these  demands  by  the  government  of  this  cpuntry.  I  can  conceive  no  question  so  vital 
as  this,  and,  at  the  same  time,  I  am  sorry  to  say  that  there  is  no  question  at  the  present 
day  upon  which  the  House  of  Commons  has  less  information.  I  would  ask  honorable 
members — I  care  not  on  which  side  of  the  house — "What  do  you  conceive  to  be  the 
precise  demands  made  by  the  United  States  government  upon  her  Majesty's  government, 
respecting  the  departure  of  ships  from  this  country,  and  what  do  you  conceive  to  be 
the  attitude  taken  by  the  British  government  in  reply  to  these  demands?"  Why,  I 
defy  any  person,  judging  from  any  paper  laid  before  the  House  of  Commons,  to  state 
with  satisfaction  what  those  demands  and  the  answers  have  been.  And  yet  this  is  the 
point  which  the  House  of  Commons  wants  to  know.  We  do  not  want  to  know  the 
construction  of  the  foreign  enlistment  act,  and  whether  that  act  has  or  has  not  been 
violated.  That  is  the  business  of  the  courts  of  law,  and  they  will  attend  to  it.  But 
we  want  to  know  what  is  certainly  our  business.  What  has  Mr.  Seward  alleged  to  be 
an  infringement  of  international  law  in  this  matter  ?  Has  he  said  that  it  is  an  infringe- 
ment of  international  law  for  armed  ships  to  leave  this  country,  or  for  unarmed  ships 
to  do  so  if  they  are  subsequently  armed?  And,  if  so,  what  answer  has  been  returned 
by  the  government  of  this  country  ?  Sir,  I  will  assign  one  good  reason  for  complaining 
of  the  state  of  doubt  in  which  we  have  been  left  upon  this  point.  In  the  wretched 
scrap  of  correspondence  which  has  been  laid  before  the  House — the  correspondence 
which  is  said  to  have  passed  during  last  autumn  between  the  United  States  government 
and  the  government  of  this  country ;  it  ought  not  to  be  called  a  correspondence,  for  it 
consists  only  of  three  letters,  with  a  great  number  of  claims  sent  in  by  the  United 
States  government — in  these  papers  I  find  that  Earl  Russell,  on  the  27th  of  March  last, 
wrote  a  dispatch  to  be  communicated  to  the  American  minister,  and  in  that  dispatch 
he  said  that  he  wished  the  United  States  government  to  understand  that  he  considered 
the  case  of  the  Alabama  and  the  Oreto  to  be  a  scandal.  The  honorable  under-secretary 
of  state  (Mr.  Layard)  nods  his  head  in  approval  of  that  expression.  Now,  I  can 
assure  the  House  that  I  am  not  going  to  express  the  least  opinion  upon  the  subject, 
because  I  know  nothing  about  the  facts  relating  to  the  Alabama.  Of  course,  I  Imow 
what  she  is  doing  now.  That  is  a  matter  of  notoriety.  But  what  did  Earl  Russell 
mean  by  saying  that  the  case  of  the  Alabama  and  the  Oreto  was  a  scandal?  Did  he 
mean  that  it  was  a  scandal  because,  having  laws  to  punish  such  a  case,  we  did  not 
enforce  them  ?  The  under-secretary  of  state  shakes  his  head  at  this.  Well,  then,  did 
Earl  Russell  mean  that  it  was  a  scandal  that  we  had  no  laws  to  punish  such  cases  ? 
He  mvist  have  meant  one  of  these  two  things.  I  have  the  disclaimer  of  the  under-sec- 
retary as  to  the  first.  [Mr.  Layard :  "No !"]  Oh,  then,  that  shake  of  the  head  is  with- 
drawn. It  is  always  dangerous  to  pin  yourself  to  one  horn  of  a  dilemma  until  you  have 
heard  the  other.  Now,  let  us  suppose  that  the  noble  lord  thought  the  case  of  the 
Alabama  and  the  Oreto  was  a  scandal  because  that,  having  laws  to  punish,  they  were 
not  put  in  force.  Then  I  will  ask  this  question — I  know  it  is  true  that  it  is  said,  and 
it  has  been  repeated  here  to-night,  that  the  Alabama  left  this  country  without  there 
being  an  opportunity  for  the  government  to  seize  her  as  a  forfeited  ship.  But  I  want  to 
know  this.  The  persons  who  were  concerned  in  building  the  Alabama,  and  in  sending 
her  out  of  the  covmtry,  were  well  known,  and  they  never  disputed  the  fact.  I  believe 
that  in  this  House  an  honorable  member  stated  the  whole  circumstances  connected  with 
the  case,  and  the  names  of  all  the  parties  concerned.  There  is  no  doubt  about  the  facts 
relating  to  the  Alabama,  and  I  want  to  know  this : — Supposing  that  the  ship  did  leave 
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this  country,  and  tliat  there  was  not  time  to  seize  her  as  a  forfeited  ship ;  yet  if  the  laws 
of  the  country  were  violated,  why  did  not  the  government  indite  the  persons  who 
admitted  openly  that  they  had  sent  the  Alabama  out  of  the  country?  Remember,  if 
there  is  a  case  for  seizure,  there  is  also  a  case  for  an  indictment  for  a  misdemeanor. 
If  the  noble  earl  meant  that  it  was  a  scandal  because,  having  laws,  those  laws  were 
not  enforced,  I  want  to  know  why  the  government  has  not  put  them  into  force,  in  place 
of  having  these  desultory  and  repeated  allusions  to  the  Alabama  as  a  case  in  which 
some  misdemeanor  and  infraction  of  the  law  has  been  committed.  Now,  take  the  other 
case  of  the  Oreto.  That  case  was  mentioned  in  this  House  last  year.  I  remember  well 
that  the  honorable  and  learned  attorney  general  stated  that  the  Oreto  left  this  country 
and  went  to  Nassau,  and  these  were  his  words :  "  We  strained  a  point."  The  attorney 
general  has  strained  more  than  one  point,  as  we  shall  see  before  all  is  over.  He  said 
on  March  27 :  "To  show  our  good  faith  to  the  American  government  we  strained  a  point, 
and  we  seized  the  Oreto  at  Nassau,  where  she  was  tried  and  acquitted."  And  the  Crown 
brought  no  appeal  against  the  decision  of  the  vice-admiralty  court  at  Nassau,  so  that  the 
Oreto  stands  a  ship  pronounced  free  from  any  breach  of  the  provisions  of  the  foreign 
enlistment  act.  I  want,  then,  to  know,  as  to  the  Alabama  and  the  Oreto,  what  it  was 
the  noble  earl  meant  when  he  said  the  case  was  a  scandal.  But  I  have  not  done  with 
the  case  of  the  Alabama.  It  was  a  most  singular  coincidence  that  on  the  very  day  the 
noble  earl  was  writing  his  dispatch  to  the  United  States  government  containing  those 
remarkable  words,  which  we  may  be  sure  will  not  be  forgotten  by  our  friends  across 
the  water,  upon  that  same  day  the  honorable  member  for  Bradford,  Mr.  W.  E.  Forster, 
in  this  House  appealed  to  the  noble  lord  at  the  head  of  the  government  as  to  the  case 
of  the  Alabama.  The  honorable  member  stated  fairly  and  ably,  as  he  always  does,  his 
views  as  to  the  Alabama,  and  he  called  upon  the  noble  lord  to  say  that  the  Alabama 
had  been  guilty  of  an  infringement  of  our  laws,  and  to  smooth  over  the  matter  to  the 
American  government  by  acknowledging  that  there  had  been  some  remissness,  which 
was  much  to  be  deplored.  Upon  the  same  day  that  the  secretary  of  state  for  foreign 
affairs,  writing  to  the  American  government,  said  the  case  was  a  scandal,  the  noble 
lord  at  the  head  of  the  government,  addressing  an  English  audience  and  the  House  of 
Commons,  said : 

"I  have  myself  great  doubt  whether  if  we  had  seized  the  Alabama  we  should 
not  have  been  liable  to  considerable  damages.  It  is  generally  known  that  she  sailed 
from  this  country  unarmed  and  not  properly  fitted  out  for  war,  and  that  she  received 
her  armament,  equipment,  and  crew  in  a  foreign  port.  Therefore,  whatever  suspicions 
we  may  have  had — and  they  were  well  founded,  as  it  afterward  turned  out — as  to  the 
intended  destination  of  the  vessel,  her  condition  at  that  time  would  not  have  justified 
her  seizure." 

That  is,  to  justify  her  seizure  from  any  infringement  of  the  law.  But  if  there 
had  been  no  infringement  of  the  law,  why  was  the  case  a  scandaP?  If  there  had 
been  any  infringement  of  the  law,  why  were  not  the  persons — whose  names  were 
well  known — who  sent  out  the  vessel,  why  were  they  not  indicted?  Then,  as  the 
Oreto  was  tried  and  acquitted,  why  is  her  case  a  scandal  ?  Now  let  us  take  the  other 
branch  of  the  dilemma.  Did  the  noble  earl  mean  that  the  case  was  a  scandal 
because  we  had  not  a  better  law  to  deal  with  the  cases  of  the  Alabama  and  the  Oreto  ? 
Then,  I  ask,  why  have  not  the  government — if  such  be  their  opinion— "why  have  they 
not  proposed  an  alteration  of  the  law  ?  The  noble  earl,  the  foreign  secretary,  has  more 
than  once  suggested  that  the  government  might  come  to  this  House  and  propose  such 
an  alteration.  I  ask,  if  it  was  the  opinion  of  the  noble  earl  that  this  case  was  a  scandal 
to  our  laws  because  we  had  no  law  to  meet  it,  why,  as  he  remained  in  the  government, 
did  he  not  propose  an  alteration  of  the  law  ?  Then,  again,  we  have  upon  the  very  same 
day  a  declaration  from  the  noble  lord  at  the  head  of  the  government.  While  the  noble 
earl  was  sending  off  his  dispatch  to  the  government  of  the  United  States,  the  noble 
lord  said  in  this  House,  as  to  any  alteration  of  our  law : 

"I  do  hope  and  trust  that  the  people  and  government  of  the  United  States  will 
believe  that  we  are  doing  our  best  in  every  case  to  execute  that  law ;  but  they  must 
not  imagine  that  any  cry  which  may  be  raised  will  induce  us  to  come  down  to  this 
House  with  a  proposal  to  alter  the  law.  We  have  had — I  have  had — some  experience 
of  what  any  attempt  of  that  sort  may  be  expected  to  lead  to,  and  I  think  there  are 
several  gentlemeri  sitting  on  this  bench  who  would  not  be  disposed,  if  I  were  so 
inclined  myself,  to  concur  in  any  such  proposition." 

That,  I  think,  was  a  sensible  view,  and  I  can  only  wonder  at  and  want  an  explanation 
of  the  dispatch  to  our  good  friends  across  the  water,  leading  to  the  belief  that  the 
opinion  of  our  government  was  wholly  different.  I  must  say  another  word  as  to  this. 
We  are  told  that  these  words  of  the  noble  earl — and  very  strong  words  they  were  for 
a  minister  to  Ui5e — were  referred  to  elsewhere,  and  the  noble  earl  was  asked  to  explain 
them.  The  noble  earl  explained  them  in  this  way.  He  said  in  substance :  "I  adhere 
to  the  opinion,  and  my  reason  is  this :  How  can  you  describe  in  any  other  words  an  act 
of  Parliament  as  to  which  the  chief  of  one  of  our  courts  of  law  has  said,  'You  might 
sail  a  fleet  of  ships  through  itf "    That  explanation  again  will  go  across  the  water. 
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and  will  he  read  Iby  our  Mends  on  the  other  side  of  the  Atlantic,  who  will  find  it 
asserted  that  the  chief  of  one  of  our  courts  has  declared  of  the  foreign  enlistment  act 
that  a  fleet  of  ships  might  he  sailed  through  it.  Will  the  House  believe  it  possible 
that  the  noble  earl  could  have  fallen  into  the  error  I  am  going  to  expose  ?  What  that 
very  eminent  and  learned  person  said  was  this : 

"  If  I  were  to  adopt  the  construction  which  the  Crown  desires  to  put  upon  the  foreign 
enlistment  act,  which  I  do  not  adopt,  which  I  reprobate  as  false  and  erroneous,  then, 
indeed,  you  might  not  drive  a  coach  and  six,  but  might  sail  a  fleet  of  ships  through  the 
act  of  Parliament." 

Now,  I  think  I  have  shown  sufSoient  reason  why  the  House  of  Commons  should 
be  anxious  to  have  a  full  statement,  not  merely  from  American  reports  and  publica- 
tions, but  a  full  statement  from  our  own  ministers  of  the  correspondence  which  has 
passed  between  the  British  government  and  the  government  of  the  United  States. 
I  now  come  to  the  second  portion  of  the  papers  which  have  been  moved  for — the  corre- 
spondence between  the  different  departments  of  the  government  and  the  Messrs.  Laird, 
who  are  said  to  have  been  the  builders  of  these  ships.  I  wish  to  repeat,  most  emphati- 
cally, that  I  will  endeavor  not  to  say  one  word  which  can  by  any  possibility  verge  upon 
whatever  may  be  the  merits  of  the  case  to  be  tried  between  the  government  and  the  per- 
sons connected  with  these  ships.  I  agree  that  nothing  should  be  said  in  this  House  to 
prejudice  the  pending  case,  but  I  wish  the  government  had  followed  a  similar  course.  I 
cannot  help  reminding  the  House)  as  it  has  been  referred  to  prominently  by  the  attorney 
general,  of  what  the  government  have  been  doing  all  the  time  these  ships  have  been 
detained  or  under  seizure.  The  attorney  general,  as  I  understand  his  views,  says  that 
nothing  must  be  said  to  prejudice  the  case  of  the  government,  but  anything  that  will  pre- 
judice the  case  of  the  individuals  with  whom  the  government  are  in  litigation  is  fair  and 
right,  and  all  the  more  fair  and  right  if  it  comes  from  a  member  of  the  government. 
Let  us  take  as  a  specimen  a  speech  of  a  foreign  secretary  to  the  people  of  Blairgowrie, 
which  we  may  presume  is  correct,  as  the  American  minister  haa  reported  it  to  his 
government,  observing  that  the  altered  tone  of  Lord  Eussell  greatly  pleased  him. 
Now,  what  was  the  new  tone  which  so  delighted  the  American  minister  ?  Upon  the 
9th  of  September  these  rams  were  seized.  [The  attorney  general :  "Detained."]  Yes, 
detained.  The  correction  is  important.  They  were  detained  on  the  9th  or  10th  of 
September.  About  a  fortnight  or  three  weeks  afterward,  addressing  a  select  audience, 
who,  no  doubt,  were  most  competent  judges  upon  these  matters,  the  noble  earl  treated 
them  to  his  views  upon  the  foreign  enlistment  act.    He  said : 

"There  are  other  matters  with  regard  to  ships  that  have  lately  been  prepared  within 
this  country,  because  these  ships  are  not  like  ships  that  receive  the  usual  equipment ; 
they  are  not  like  vessels  yon  sent  in  former  times  of  war,  but  are  in  themselves,  with- 
out any  further  armament,  formed  for  acts  of  offense  and  war ;  they  are  steam  rams, 
which  might  he  used  for  purposes  of  war  without  ever  touching  the  shore  of  a  confed- 
erate port." 

The  good  people  of  Blairgowrie  no  doubt  attached  a  different  meaning  to  the  word 
"rams."    The  noble  earl  went  on  to  say: 

"Well,  gentlemen,  to  permit  ships  of  this  kind  knowingly  to  depart  from  this  country, 
not  to  enter  into  a  confederate  port,  not  to  enter  the  ports  of  a  belligerent,  would,  as 
you  see,  expose  our  good  faith  to  great  siispicion." 

I  wish  the  house  to  remember  what  was  the  condition  of  affairs  at  that  time.  Messrs. 
Laird  were  the  builders  of  these  ships.  They  were  said  to  have  been  built  for  a  for- 
eigner, M.  Bravay,  of  Paris,  and  the  allegation  was  that  that  statement  was  incorrect, 
and  that,  instead  of  being  buUt  for  M.  Bravay,  they  were  intended  for  the  confederate 
government.  That  was  a  matter  to  be  proved  by  proper  evidence.  While  the  question 
is  in  this  stat«,  the  noble  foreign  secretary  thinks  it  is  not  prejudiced  by  his  going  to  a 
select  audience  of  his  own  choosing,  and  telling  them  that  it  is  quite  clear  that  these 
rams  were  intended  for  the  confederate  government ;  and  the  American  minister  says, 
"This  is  the  true  tone."  But  now  I  come  to  my  honorable  and  learned  friend,  the 
attorney  general.  He,  following  the  example  of  the  noble  earl,  addressed  his  constit- 
uents, and  what  did  he  tell  them  ? 

"  On  the  other  hand,  he  hoped  and  believed  that  the  people  of  the  country  at  large 
would  not  be  inclined  to  identify  themselves  in  feeling  with  those  merchants  of  oiu-s 
who  seemed  to  think  that  they  were  bound  by  no  obligation  to  our  laws  at  all." 

No  doubt,  if  such  an  expression  had  fallen  from  the  honorable  member  who  sits 
below  the  gangway,  it  might  not  have  been  of  the  slightest  consequence,  no  importance 
would  have  been  attached  to  it.  But  it  is  very  di&rent  when  it  falls  from  the  first 
law  oiflcer  of  the  Crown,  who  is  charged  with  the  prosecution  of  such  offenses. 

"  He  hoped  and  believed  that  the  people  of  the  country  at  large  would  not  be  inclined 
to  identify  themselves  in  feeling  with  those  merchants'  of  ours  who  seemed  to  think 
that  they  were  bound  by  no  obligation  to  our  laws  at  all,  and  that  it  was  perfectly  fair 
for  thera,  if  they  chose,  to  carry  on  an  unlawful  trade  with  a  belligerent  power, 
while  at  the  same  time  they  knew  that  government  were  anxious,  for  the  sake  of  the 
nation,  to  preserve  a  strict  neutrality." 

Wiio  were  referred  to  ?    Of  course  I  must  pay  the  government  the  compliment  of 
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sayingthatif  there  were  any  merchants  evincing  a  total  disregard  to  the  law,  they 
would  have  prosecuted  them.  Therefore  this  could  only  refer  to  the  cases  sub  jiidke — 
the  Alexandra  and  the  steam  rams ;  and  yet  we  have  the  first  law  ofiftcer  of  the  Crown 
going  down  to  his  constituents  and  saying,  before  the  cases  were  tried,  that  the  defend- 
ants in  these  cases  had  clearly  violated  the  law.  But  this  is  not  all,  hecatise  we  find 
the  president  of  the  board  of  trade  also  followed  suit.  He  went  down  to  Ashton  and 
addressed  his  constituents,  and  I  must  say  he  went  deeper  into  the  subject  than  either 
of  those  who  preceded  him.    He  told  the  people  of  Ashton : 

"  I  don't  know  whether  any  gentleman  here  has  taken  the  trouble  to  read  the  legal 
arguments  upon  this  question ;  but  really  I  confess,  for  one,  that  I  am  unable  to  under- 
stand much  of  what  has  been  said  upon  the  subject.  I  am  told  that  you  may  sail  a 
fleet  of  ships  through  the  foreign  enlistment  act.  It  may  be  so;  but  I  will  undertake 
to  say  that  I  will  sail  another  fleet  of  ships  through  the  construction  which  any  of  the 
lawyers  has  hitherto  put  upon  that  act.  Common  sense  tells  me  that  the  confederate 
government  are  the  parties  who  have,  directly  or  indirectly,  caused  these  ships  to  be 
built  in  this  country,  and  that  in  so  doing  they  entered  upon  a  deliberate  course  of 
violating  and  evading  the  laws  of  England.  I  am  no  lawyer,  but  that  is  my  construc- 
tion, and  I  do  not  think  you  can  sail  a  fleet  of  ships  through  that." 

Yes,  the  laws  of  England,  which  the  right  honorable  gentleman  says  he  does  not 
understand,  he  nevertheless  maintains  have  been  violated;  the  common  sense  which 
does  not  enable  him  to  understand  the  law,  does  enable  him  to  say  that  these  parties 
had  entered  on  a  deliberate  course  of  "S'iolatuig  the  laws  of  England.  "  I  am  no  law- 
yer, but  that  is  my  construction,  and  I  don't  think  you  can  sail  a  fleet  of  ships  through 
it."  That  was  followed  by  great  laughter.  Well,  but  this  is  not,  after  all,  a  matter 
for  drollery.  Suppose  this  were  a  question  of  life;  suppose  a  prisoner  waiting  his  trial 
on  a  government  prosecution  for  high  treason,  and  suppose  the  attorney  general,  a  sec- 
retary of  state,  and  another  cabinet  minister  went  about  addressing  their  constituents, 
and  saying:  "Don't  talk  about  the  law;  never  mind  that;  there  are  no  doubt  forms  of 
law  to  be  gone  through,  but  it  is  as  certain  as  the  sun  shines  the  man  is  guilty."  The 
attorney  general  deprecated  any  word  which  might  drop  from  any  speaker  that  might 
prejudice  the  case  of  the  Crown,  but  he  talked  much  of  doing  to  others  what  you 
would  desire  others  to  do  to  you ;  and  then  he  said :  You  talk  of  papers  laid  before 
Congress ;  another  paper  was  laid  before  another  congress ;  and  he  read  a  paper  said 
to  be  signed  by  the  under-secretary  of  the  confederate  government,  stating  something 
about  iron-clad  vessels  being  built  in  England,  and  connecting  them  with  the  rams  in 
the  Mersey.  And  he  said,  as  a  matter  of  fact,  there  could  be  no  doubt  these  rams  were 
intended  for  the  confederate  government.  Now,  that  is  the  very  point  subjud^iee._  But 
does  the  attorney  general  not  know — what  I  suppose  every  other  member  but  himself 
knows — that  a  gentleman,  as  I  am  informed,  of  high  position  in  the  Confederate  States 
has  written  a  letter  to  the  newspapers,  in  which,  referring  to  the  paper  which  the 
attorney  general  read  to-night,  and  which  was  also  published  in  the  newspapers,  he 
has  declared  it  to  be  a  gross  forgery?  But  so  the  fact  is;  such  a  statement  has  been 
made,  and  made  as  publicly  as  the  other  document;  and  the  person  who  has  made 
that  statement  has  added  that  any  one  conversant  with  the  manner  in  which  docu- 
ments are  laid  before  Congress  would  know  that  it  was  not  usual  for  documents  in 
that  shape  or  form  to  be  laid  before  Congress.  Now,  I  want  to  state  precisely  the 
objects  for  which,  I  think,  this  second  class  of  documents,  the  correspondence  between 
the  government  and  the  Messrs.  Laird,  ought  to  be  produced.  It  is  not  for  the  purpose 
of  affecting  the  merits  of  the  case,  either  as  against  the  Crown  or  the  Messrs.  Laird, 
that  I  support  their  production ;  it  is  for  the  purpose  of  seeing  what  course  was  taken 
by  the  government  anterior  to  the  seizure  of  these  vessels,  a  course  which  raises  con- 
stitutional questions  of  as  great  importance — I  say  so  deliberately — as  were  ever ' 
brought  before  this  House.  I  speak  with  full  consciousness  of  the  gravity  of  the 
expressions  I  use  when  I  charge  the  government — let  there  be  no  mistake — I  charge 
the  government  with  having  done,  and  after  hearing  the  attorney  general  to-night,  I 
say  having  done,  on  their  own  confession,  what  was  illegal  and  unconstitutional,  with- 
out law,  without  justification,  and  without  excuse.  We  are  told,  not  by  documents 
laid  on  the  table — we  have  had  to  search  as  best  we  could  for  documents  elsewhere— 
we  are  told  that  on  the  31st  of  August  Earl  EusseU  answered  a  memorial  presented  to 
him  by  four  representatives  of  the  Peace  Society,  who  asked  him  to  detain  these  rams 
in  the  Mersey.    I  will  read  to  the  house  the  material  parts  of  that  reply: 

"Gbntlbmejst:  I  have  received  your  letter,  calling  my  attention  to  a  subject  of  very 
grave  and  pressing  importance,  namely,  the  fitting  out  and  equipping  of  two  powerful 
iron-plated  steam  rams,  which  you  are  informed  are  intended  to  commit  hostilities 
against  the  government  and  people  of  the  United  States  of  America.  My  attention  has 
long  been  directed  to  this  subject.  Both  the  treasury  and  the  home  department  have, 
at  my  request,  made  the  most  anxious  inquiries  upon  the  subject  of  these  steam  rams. 
You  are  aware  that,  by  the  foreign  enlistment  act,  a  ship  is  liable  to  be  detained,  and 
its  owners  are  subject  to  penalties,  when  the  ship  is  armed  or  equipped  for  purposes  of 
war,  and  its  owners  intend  to  use  it  against  some  state  or  community  in  friendship 
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with  her  Majesty.  It  is  necessary  to  prove  hoth  the  equipment  and  the  intention. 
But  in  order  to  prove  the  equipment  and  the  intention,  it  is  necessary,  for  conviction 
in  a  British  court  of  justice,  to  have  the  evidence  of  credible  witnesses.  I  was  in 
hopes,  when  I  began  to  read  your  memorial,  that  you  would  propose  to  furnish  me 
with  evidence  to  prove  that  the  steam  rams  in  question  were  intended  to  carry  on  hos- 
tilities against  the  government  and  people  of  the  United  States  of  America;  but  you 
make  no  proposal  of  the  sort,  and  only  tell  me  that  you  'are  informed'  so  and  so,  and 
'it  is  believed'  so  and  so.  You  must  be  aware,  however,  that,  according  to  British  law, 
prosecutions  cannot  be  set  on  foot  upon  the  ground  of  the  violation  of  the  foreign 
enlistment  act  without  affidavits  of  credible  witnesses,  as  in  other  cases  of  important 
misdemeanors  and  crimes.    Such,  likewise,  is  the  law  in  the  United  States  of  America." 

That  was  on  the  31st  of  August.  On  the  1st  of  September  the  noble  lord  wrote  to 
Mr.  Adams,  and  said  this : 

"In  the  first  place,  her  Majesty's  government  are  advised  that  the  information  con- 
tained in  the  depositions  is  in  a  great  measure  mere  hearsay  evidence,  and  generally 
that  it  is  not  such  as  to  show  the  intent  or  purpose  necessary  to  make  the  building  or 
fitting  out  of  these  vessels  illegal  under  the  foreign  enlistment  act.  Secondly,  it  has 
been  stated  to  her  Majesty's  government  at  one  time  that  these  vessels  have  been  built 
for  Frenchmen,  and  at  another  that  they  belonged  to  the  viceroy  of  Egypt,  and  that 
they  were  not  intended  for  the  so-called  Confederate  States.  It  is  true  that  in  your 
letter  of  the  25th  of  July  you  maintain  that  this  statement  as  regards  French  owner- 
ship is  a  pretense,  but  the  inquiries  set  on  foot  by  her  Majesty's  government  have 
failed  to  show  that  it  is  without  foundation.  Whatever  suspicion  may  be  entertained 
by  the  United  States  consul  at  Liverpool  as  to  the  ultimate  destination  of  these  ves- 
sels, the  fact  remains  that  M.  Bravay,  a  French  merchant  residing  at  Paris,  who  is  rep- 
resented to  be  the  person  upon  whose  orders  these  ships  have  been  built,  has  personally 
appeared,  and  has  acted  in  that  character  at  Liverpool.  There  is  no  legal  evidence 
against  M.  Bravay's  claim,  nor  anything  to  affect  him  with  any  illegal  act  or  purpose; 
and  the  responsible  agent  of  the  customs  at  Liverpool  affirms  his  belief  that  these  ves- 
sels have  not  been  built  for  the  confederates.  Under  these  circumstances,  and  having 
regard  to  the  entire  insufficiency  of  the  depositions  to  prove  any  infraction  of  the  law, 
her  Majesty's  government  are  advised  that  they  cannot  interfere  in  any  way  with 
these  vessels." 

That  was  the  conclusion  of  the  noble  lord  on  the  1st  of  September;  that  having  regard 
to  the  entire  insufficiency  of  the  depositions  to  prove  any  infraction  of  the  law,  her 
Majesty's  government  were  advised  that  they  could  not  interfere  in  any  way  with  these 
vessels,  either  by  seizure  or  in  any  other  manner.  Well,  the  next  step  was  this :  The 
noble  lord  has  stated  elsewhere  that  on  the  3d  of  September,  the  next  day  but  one,  he 
had  made  up  his  mind  to  detain  the  rams,  and  that  he  wrote  a  private  letter  to  the 
noble  lord  at  the  head  of  the  government  stating  that  he  had  given  orders  for  their 
detention.  Facts  of  an  important  description,  wEch,  of  course,  he  was  not  in  any  way 
obliged  to  mention — and  I  quite  agree  that  it  would  be  wrong  for  him,  to  mention 
them — ^bnt  important  facts  came  to  the  knowledge  of  the  government  between  the  1st 
and  the  3d  of  September,  which  led  to  their  entirely  changing  their  intention,  and 
resolving  to  take  proceedings  against  the  rams.  At  some  future  time  we  may  perhaps 
hear  what  these  facts  are  which  in  so  brief  an  interval  came  within  their  cognizance. 
But  what  we  find  was  this :  The  noble  lord  determines  to  detain  the  ships  on  the  3d  of 
September;  and  I  cannot  help  thinking  there  were  very  just  grounds  for  the  question 
of  my  honorable  friend  the  member  for  Horsham,  [Mr.  Seymour  Fitzgerald :  ]  If  you 
had  determined  on  that  day  even  to  detain  these  rams,  do  you  think  it  was  fair,  caudid, 
and  above-board  for  yon  to  write  to  the  Messrs.  Laird  on  the  4th  of  September  a  letter 
'  which — even  granting  that  they  invited  it,  and  that  it  was  in  consequence  of  some 
statement  they  made — was  entirely  calculated  to  mislead  them  as  to  your  views  and 
intentions?  For  what  does  that  letter  amount  to  but  this :  "We  understand  you  to  be 
good  enough  to  say  that  although  you  will  not  volunteer  the  information,  yet  if  you 
are  asked  officially  for  whom  you  are  building  these  ships  you  will  tell.  Be  good 
enough,  then,  to  let  the  foreign  secretary  know  for  whom  they  are  being  built."  And 
accordingly,  on  the  5th  of  September  the  Messrs.  Laird  unsuspectingly  say  that  "  the 
Messrs.  Bravay  allow  us  to  send  you  their  name."  Yet  aU  the  while  the  foreign  secre- 
tary, in  concert  with  the  noble  lord  at  the  head  of  the  government,  had  resolved  to  take 
that  step  which  he  never  breathed  to  the  Messrs.  Laird,  and  which  he  never  communi- 
cated to  them  till  the  9th  of  September.  Well,  on  the  9th  of  that  month  this  letter 
was  written  to  those  gentlemen,  and  I  ask  the  house  to  reconcile  it  If  they  can — I  con- 
fess I  cannot — with  the  statement  we  have  heard  as  to  the  important  information  which 
arrived  between  the  1st  and  the  3d  of  September,  and  which  made  the  government 
change  their  views.  It  is' written  by  the  secretary  of  the  treasury  to  the  Messrs.  Laird, 
and  runs  thus : 

"Gentlemen:  I  am  desired  by  my  lords  commissioners  of  her  Majesty's  treasury  to 
acquaint  you  that  their  lordships  have  felt  it  their  duty  to  issue  orders  to  the  commis- 
sioners of  customs  that  the  two  iron-clad  steamers  now.  in  course  of  completion  in  your 
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dock,  at  Birkenhead,  are  not  to  be  permitted  to  leave  the  Mersey  until  satisfactory  evi- 
dence can  be  given  of  their  destination,  or,  at  least,  tiU  the  inquiries  -which  are  now 
being  prosecuted  to  obtain  such  evidence  shall  have  been  brought  to  a  conclusion. 

"G.  A.  HAMILTON. 
"Messrs.  Laied  Brothers." 

Well,  but  if  all  the  facts  had  come  to  the  knowledge  of  the  government , 

The  Attorney  General.  I  said  that  "some  information"  had  becjn  received. 
Sir  Hugh  Caikns.  Well,  let  it  be  "  some  information."  This  information,  according  to 
the  attorney  general,  entirely  changed  the  view  of  the  government,  and  produced  a 
conversion  as  sudden  as  anything  we  have  heard  of  in  history.  Remember,  I  am  will- 
ing to  attribute  the  conversion  to  this  information,  and  not  to  the  force  of  Mr.  Adams's 
letter.  I  take  the  statement  of  the  government  by  their  organ  in  this  house  to-night 
that "  important  facts  " — "  some"  facts  if  you  like — ^had  come  to  their  knowledge  between 
the  Ist  and  the  3d  of  September,  which  satisfied  them  as  to  the  destination  of  these 
rams.  But  if  that  were  so,  how  came  you,  on  the  9th,  to  write  as  regards  the  detention 
of  the  rams,  that  your  intention  was  to  keep  them  "  till  the  inquiries  which  are  now 
being  prosecuted  to  obtain  such  evidence  shall  have  been  brought  to  a  conclusion  ?" 
But  so  il.  was,  and  then  the  detention  of  the  rams  took  place.  The  detention  occurred 
on  the  9th  of  September,  and  the  seizure  on  the  9th  of  October,  exactly  one  month 
afterward.  It  is  said  also  that  during  this  time  the  detention  had  this  operation — that 
the  Messrs.  Laird  were  not  allowed  to  take  the  ships  out  of  their  dock  on  a  trial  trip, 
although  they  gave  their  personal  undertaking  to  bring  them  back  again  after  the  trial 
trip  was  over.  It  is  said,  I  know  not  how  truly,  that  that  permission  was  first  given 
by  the  government  and  then  withdrawn ;  but  I  don't  care  about  that,  or  about  the  case 
of  the  Messrs.  Laird.  I  beg  the  House  to  dissever  this  matter  from  the  case  of  individ- 
uals. It  may,  or  it  may  not,  have  been  more  or  less  irksome  to  the  Messrs.  Laird,  but 
I  ask  the  House  to  look  to  the  grave  constitutional  question  involved.  I  demand  to 
know  from  the  government,  for  we  have  not  been  told  yet,  what  was  their  authority 
for  detaining  those  rams  on  the  9th  of  September.  Does  the  attorney  general  say  there 
was  law  for  it?  No;  there  is  none.  Does  he  say  there  is  constitutional  practice  for  it  ? 
No ;  there  is  none.  But  what  he  says — and  I  commend  his  answer  to  the  house  for 
their  edification — is  this:  "We  violate  the  law  in  order  to  vindicate  the  law."  For  he 
says :  "There  was  no  reason  to  seize — there  was  no  evidence — nothing  had  been  done 
which  gave  us  that  right ;  but  we  remembered  what  we  thought  had  occurred  in  other 
cases ;  we  remembered  that  ships  had  been  expeditiously  fitted  out  and  sent  from  this 
countiy,  and  we  had  been  unable  to  stop  them ;  we  were  determined  that  that  should 
not  occur  again."  And,  therefore,  while  no  crime  had  been  committed,  ["Oh!"]  why, 
if  a  crime  had  been  committed,  you  had  a  right  actually  to  seize,  but  while  no  crime 
had  been  committed,  while  no  evidence  was  obtained,  while  the  government  were 
afraid  to  seize  the  ships,  they  detained  them,  in  order  that  it  might  be,  in  the  course  of 
weeks  or  of  months,  they  might  procure  their  evidence,  and  make  out  their  case.  Now, 
I  will  take  the  attorney  general's  own  analogy.  He  asks,  "  What  do  you  do  with  a 
person  accused  of  committing  a  crime?  Tou  take  him  before  a  magistrate,  who 
receives  certain  evidence,  and  may  remand  him  for  a  certain  time  that  more  evidence 
may  be  obtained."  The  attorney  general  forgot  that  here  there  is  a  seizure.  The  seiz- 
ure is  the  arrest.  The  moment  you  aiTfest  a  man,  which  the  law  allows  you  to  do,  on  a 
chaige  of  felony  or  misdemeanor,  you  act  strictly  within  the  law.  The  moment  you 
arrest  him  you  have  made  the  seizure,  and  the  law  also  says  in  the  interests  of  justice 
that  the  magistrate  may  remand  him  within  certain  limits  and  for  a  certain  time  while 
evidence  is  being  produced ;  and,  moreover,  there  are  safeguards  in  the  habeas  corpus 
against  the  abuse  of  authority  there.  But  that  is  not  the  case  here.  You  say,  indeed, 
that  you  acted  on  your  responsibility.  Is  not  that  the  same  wretched  pretense  which 
from  the  worst  days  of  despotism  downward  has  always  justified  the  acts  of  the  execu- 
tive government  ?  Has  not  every  breach  of  law  committed  by  the  executive  been  done 
on  their  own  responsibility  ?  Were  not  general  warrants  issued  on  the  responsibility 
of  the  government?  It  is  no  answer  to  say  that  the  individual  may  have  his  action 
for  damages  where  there  has  been  a  breach  of  the  law.  If  I  remember  rightly,  the 
persons  ^o  were  arrested  under  general  warrants  had  rights  of  action  and  recovered 
damages.  Yet,  although  that  was  so,  although  the  government  said  they  had  acted  for 
the  safety  of  the  state,  and  on  their  own  responsibility,  the  House  of  Commons  solemnly 
pronounced  the  sentence  that  general  warrants  were  illegal  and  unconstitutional.  And 
I  say  a,gain,  that  what  was  done  in  regard  to  these  steam  rams  at  Liverpool  was  as 
illegal  and  unconstitutional  as  any  act  ever  committed  by  the  executive  government 
since  the  time  of  which  I  have  spoken.  Well,  it  has  been'suggested  on  behalf  of  the 
government  that  after  all  a  seizure  and  a  detention  are  not  very  difierent ;  that  seizure 
IS  the  greater,  and  detention  the  less ;  that  there  was  no  greater  interference  with  the 
Messrs.  Laird  and  the  enjoyment  of  their  property  by  the  one  than  by  the  other.  I 
care  nothing  about  what  the  exact  amount  of  that  interference  may  have  been,  but  I 
do  want  to  know  from  the  government — and  I  hope  we  shall  have  this  question  plainly 
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answered  before  this  debate  is  over — I  ■want  to  knovr  whether  the  government  really 
mean  to  claim  the  right  to  detain  ships  building  all  ronnd  the  various  ports  of  England, 
on  the  request  of  the  American  government,  until  inquiry  shall  have  been  made,  or 
until  the  ship-builder,  having  the  onus  cast  upon  him,  shall  discharge  it — ^the  onus  of 
showing  the  destination  of  the  ship  1  If  that  is  the  claim  of  the  government  let  us 
hear  it,  and  we  shall  know  how  to  deal  with  it.  If  that  is  not  their  claim,  how  do  they 
justify  the  detention  of  the  ships  in  the  Mersey  ?  If  they  were  right  in  September  in 
detaining  these  vessels  for  a  month,  they  will  be  right  anywhere  in  England  in  detain- 
ing any  ship  merely  on  suspicion.  But  is  it  the  fact  that  detention  is  less  injurious 
than  seizure?  It  requires  no  great  skill  to  answer  that  question.  If  the  government 
seize  the  ship  they  do  the  very  thing  that  an  act  of  Parliament  authorizes ;  they  commit 
no  aggression  on  the  law ;  and,  moreover,  the  person  whose  ship  is  seized  has  a  right 
to  drive  on  the  government,  to  make  them  continue  the  proceedings  in  a  court  and 
bring  the  ship  to  trial,  and  then  it  wUl  be  declared  whether  or  not  he  is  an  offender 
against  the  law.  But  if  you  detain  the  ship,  how  can  the  owner  bring  the  case  to  trial? 
I  want  to  know  from  the  government,  and  I  trust  that  the  House  of  Commons  will 
demand  from  them  an  answer  to  this :  How  long  do  they  claim  a  right  to  detain  a 
ship  ?  Do  you  claim  it  for  one  month,  for  two,  for  three,  for  six,  or  for  twelve  months  ? 
K  you  do  not,  where  do  you  draw  your  'line  ?  What  right  have  you  to  detain  her  for 
one  month  if  you  can't  detain  her  for  twelve?  Sir,  I  cannot  help  contrasting  the  course 
taken  by  the  government  in  September,  1863,  with  some  words  which  fell  from  the 
noble  lord  the  first  minister  on  the  27th  of  March,  1863.  Speaking  in  this  house  on 
that  occasion  the  noble  lord  said : 

"  Her  Majesty's  government  will  continue,  as  I  maintain  they  have  done  hitherto,  to 
enforce  the  law,  whenever  a  case  shall  be  brought  before  them  in  which  they  can  safely 
act  upon  good  and  sufficient  grounds :_  there  must,  however,  be  a  deposition  upon  oath, 
and  that  deposition  must  be  made  upon  facts  that  will  stand  examination  before  a 
court  of  law ;  for  to  call  upon  us  arbitrarily  and  capriciously  to  seize  vessels  with 
respect  to  which  no  convincing  evidence  can  afterward  be  adduced,  is  to  ask  the  goT- 
ernjnent  to  adopt  a  course  which  would  cast  discredit  upon  them,  and  lead  to  much 
subsequent  difficulty  and  embarrassment." 

If  you  cannot  capriciously  seize  a  ship,  what  is  that  to  be  called  which  is  the  deten- 
tion of  a  ship  without  cause  for  seizure,  in  order  that  you  may,  if  it  may  be,  obtain  a 
case  for  seizure  ?  On  the  same  day,  the  27th  of  March,  the  attorney  general,  then  soli- 
citor general,  laid  down  some  very  good  constitutional  law,  which  I  am  afraid  he  has 
forgotten.    He  said : 

"  The  United  States  government  have  no  right  to  complain  of  the  act  in  question ; 
the  foreign  enlistment  act  is  enforced  in  the  way  in  which  the  English  laws  are  usually 
enforced  against  English  subjects." 

Now,  where  is  your  English  law  which  authorizes  you  against  an  English  subject  to 
detain  property  under  such  circumstances  ? 

"  On  evidence  and  not  on  suspicion ;  on  satisfactory  testimony,  and  not  on  the  mere 
accusations  of  a  foreign  minister  or  his  agents." 

And  the  honorable  and  learned  gentleman  went  on  to  say: 

"  I  might,  perhaps,  understand  such  a  complaint  if  grounded  on  some  such  theory  as 
this :  That  because  the  safeguards  of  liberty  have  been  suspended  under  circumstances 
of  civil  war  in  the  United  States,  therefore  that  they  should  be  suspended  in  this 
country  too,  and  the  officers  of  our  government  should  do  illegal  acts  and  violate  the 
law  on  mere  accusation  and  suspicion." 

Six  months  have  not  passed  over  before  the  honorable  and  learned  gentleman — 
advising,  as  I  suppose,  the  government — was  guilty  of  the  very  offense  which  he  rep- 
robated then  when  he  said  that  it  was  unjustifiable  in  the  United  States  to  ask  us  to 
imitate  their  conduct.  There  is  another  matter  connected  with  this  which  is  of  great 
importance,  and  to  which  I  invite  the  attention  of  the  right  honorable  gentleman  the 
chancellor  of  the  exchequer.  The  house  is  aware  that  very  large  and  extensive  demands 
have  been  made  by  the  government  of  the  United  States  against  this  country  for 
injuries  occasioned  by  the  Alabama.  These  demands  were  made  during  the  whole  of 
last  year,  and  now  amount  to  a  sum  which  I  am  afraid  to  mention.  Last  year  I  heard 
the  government  on  more  than  one  occasion  defend  themselves  against  these  claims,  and 
I  thought  on  very  good  grounds.  I  thought  that  the  claims  were  most  unfouiided.  I 
thought  there  was  no  pretense  for  alleging  them.  I  accepted  the  defense  of  the  gov- 
ernment. But  what  was  that  defense  ?  The  defense  of  the  government  was  mis : 
"  You  complain  of  the  Alabama.  Well ;  assume  for  a  moment  that  at  the  time  of  her 
departure  from  England  she  had  been  guilty  of  a  violation  of  the  foreign  enlistment 
act,  which  we  think  doubtful ;  but,  assume  that  she  had,  she  was  built  under  such  cir- 
cumstances, and  with  such  speed,  that  no  reasonable  diligence  on  our  part  could  have 
prevented  her  leaving."  But  said  the  American  minister,  "  Oh,  yes  ;  but  I  told  you  a 
considerable  time  before — I  told  you  many  weeks  before — the  re.ason  that  we  had  for  sus- 
pecting her  destination ;  and  I  gave  you  statements — some  of  them  uj)on  oath,  and 
some  not  upon  oath — which  made  it  impossible  but  that  any  one  should  at  all 
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events  feel  a  douTat  -whether  that  was  not  her  clestination."  "  Yes/'  said  the  govern- 
ment, "  bxit  we  have  no  law  which  enaWes  ns  to  interpose  in  a  case  of  that  kind.  We 
cannot  detain  a  ship — we  cannot  act  upon  suspicion.  If  yoti  show  ua  a  case  which 
enables  us  to  seize,  then  we  can  seize  and  abide  by  the  consequences,  because  the  law 
enables  us  to  do  that ;  but  the  law  does  not  enable  us  to  do  what  your  American  law 
may  do,"  and  I  believe  does — "  it  does  not  enable  us  to  detain  a  ship  merely  on  circum- 
stances of  suspicion,  in  order  to  make  inquiry.  Therefore,"  said  the  government  to  the 
United  States  last  year,  "  your  claims  with  regard  to  the  Alabama  are  unfounded ;  for  we 
did  all  that  the  law  and  constitution  of  the  country  allow  us  to  do."  But  what  becomes 
of  that  now  ?  What  will  yon  say  to  the  American  minister  now  ?  Do  not  you  suppose 
that  the  American  minister  will  come  to  you  and  say,  "  You  told  me  last  year  that 
unless  you  had  a  case  for  seizure,  and  proof  by  proper  evidence,  you  could  not  arrest  a 
ship  at  all — that  you  could  not  detain  her?  Although  you  admitted  that  the  facts  I 
brought  before  you  created  very  great  suspicion,  you  said  that  you  could  not  seize  the 
Alabama  ;  therefore,  you  could  not  touch  her.  But  look  at  what  you  did  in  September. 
For  a  whole  mouth  you  detained  these  steam  rams  in  the  Mersey,  while,  according  to 
your_  own  words,  you  were  collecting  evidence  and  endeavoring  to  see  whether  your 
suspicions  were  well  founded."  Now,  I  do  not  accept  that  view  of  the  case.  I  do  not 
accept  the  view  that  the  government  were  justified  in  what  they  did ;  but  I  maintain 
that  when  the  United  States  hold  this  language,  either  our  government  must  contend 
that  what  they  did  in  September  was  unconstitutional,  or  they  ought  to  have  done  the 
same  with  regard  to  the  Alabama,  and  are  liable.  Now,  I  have  only  a  few  words  more 
to  say  with  regard  to  the  course  which  was  taken  after  the  seizure,  and  again  I  will 
not  say  a  wordas  to  the  merits  of  the  case,  of  which  I  know  nothing.  What  was  the 
course  the  government  took  ?  On  the  9th  of  October  they  seized  these  rams.  The 
house  are  tolerably  aware  that  the  next  step  to  be  taken  is  one  almost  of  form — at  all 
events,  a  very  few  days  suffices  if  they  have,  as  the  government  say  they  had  at  the 
time  of  the  seizure,  a  full  knowledge  of  the  case — the  next  step  is  to  file  an  information 
in  the  exchequer,  but  I  am  sorry  to  say  that  the  law  of  the  country  is  such,  because  it 
was  a  law  made  to  deal  with  seizures  of  bales  of  tobacco  and  things  of  little  value, 
that  the  Crown  cannot  be  actually  driven  to  take  a  step  in  the  Court  of  Exchequer  for 
twelve  months.  In  a  case  of  this  sort,  however,  where  the  property  was  of  the  value 
of  nearly  a  quarter  of  a  million  of  money — something  like  that  amount  has,  I  am 
informed,  been  expended  on  these  ships — surely  it  was  the  duty  of  the  government, 
when  they  did  seize  the  ships,  to  use  promptitude  and  dispatch  to  bring  the  case  to 
trial.  Well,  now,  wUl  the  House  believe  it  that  from  the  9th  of  October  until  the  8th  of 
February,  which  is  exactly  four  mouths,  not  a  single  step  was  taken,  no  informatiou 
was  filed  in  the  exchequer ;  and  I  do  not  thiuk  I  am  going  too  far  when  I  say  that  if 
this  House  had  not  assembled  a  very  few  days  before  that  time  the  information  would 
not  have  been  filed  to  this  day  ?  But  that  is  not  all.  What  was  done  with  the  ships 
in  the  mean  time  ?  We  saw  from  the  ordinary  sources  of  information  that  they  were 
taken  out  of  the  dock  and  laid  in  the  Mersey  under  the  charge  of  the  government. 
Now,  if  a  quarter  of  a  million  of  money  has  been  expended  on  these  ships,  I  ask  the 
House  to  consider  what  the  loss  per  month  must  be  to  the  persons  who  have  laid  out 
that  sum.  I  do  not  suppose  that  it  is  an  inordinate  estimate  to  treat  money  in  com- 
merce as  worth  ten  per  cent.,  and  at  that  rate  you  will  get  a  loss  of  something  like  two 
thousand  pounds  a  month,  in  addition  to  the  inconvenience,  which  cannot  be  exagge- 
rated in  mercantile  affairs,  of  what  is  called  "  lying  out  of  the  money."  I  suppose  I  am 
not  going  too  far  in  saying  that  if  any  but  a  large  and  well-established  house  with  great 
resources  had  been  subjected  to  an  occurrence  of  this  kind,  it  must  have  occasioned  its 
ruin.  But  fh  that  all  ?  We  have  had  another  confession  from  the  government  to-night. 
While  the  ships  are  under  detention,  be  it  observed,  after  the  government  have  put 
their  embargo  upon  them,  when  they  wiU  not  let  them  go  out  for  a  trial  trip,  when 
they  have  announced  that  they  are  getting  up  evidence  to  make  a  case  for  the  seizure 
and  forfeit  of  the  ships  if  they  can,  they  send  down  an  officer  of  the  admiralty  to  deal 
with  the  owners  for  the  sale  of  their  ships.  I  was  quite  amused  at  the  manner  in  which 
the  attorney  general  dealt  with  this.  He  said,  "  Well,  it  was  a  very  kind  thing,  a  very 
humane  thing.  The  government  did  not  wish  to  push  the  owners  to  extremity.  They 
thought  there  might  be  difficulties,  and  it  would  be  as  well  if  they  paid  the  money  to 
the  owners  for  the  ships."  I  want  the  attorney  general  to  tell  me  what  does  he  think 
of  dealing  with  a  man  around  whose  neck  the  government  has  got  the  fangs  and  talons 
of  the  revenue  officers  ?  The  honorable  and  learned  gentleman  is  accustomed  to  deal 
with  what  are  called  questions  of  equity  in  contracts  and  bargains  of  this  kind.  Is  it 
his  idea  that  it  is  a  fair  thing  for  a  government  to  use,  not  a  process  of  law,  for  there 
was  no  process  of  law  used  nor  that  could  be  used,  but  to  use  the  strong,  violent, 
and  unconstitutional  hand  of  the  executive  to  detain  these  ships,  to  tell  those  who  had 
built  them  that  the  government  were  getting  up  a  case  to  confiscate  them,  and  then 
while  that  is  being  done  to  send  down  an  agent  of  the  admiralty  to  treat  ?  "To  treat !" 
Is  it  not  a  mockery  ?  Is  not  that  word,  a  mockery  ?  Was  that  fair  dealing  ?  Was  that 
a  seller  and  buyer  at  arms'-length  and  on  au  even  footing  ?    The  government  with  its 
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hands  upon  the  ships,  the  government  asserting  that  the  day  was  coming  when  the 
ships  would  he  forfeited,  and  then  going  and  saying  to  the  builder,  "  Come,  now,  sell 
us  these  ships ;  let  us  buy  them  of  you."  But  wfiat  is  the  climax  ?  The  climax  is  this : 
The  month  of  February  comes  at  last.  Parliament  meets,  and  the  information  can  no 
longer  be  delayed.  It  must  be  filed,  and  then  we  have  the  last  letter  from  the  treasury 
to  Messrs.  Laird,  which  I  hope  the  house  will  have  printed  for  its  perusal  in  the  papers 
about  to  be  produced.  It  begins  with  another  piece  of  mockery,  for  it  is  headed  "  Imme- 
diate."   After  four  months  the  treasury  woke  up  and  said : 

["  Immediate.] 

"  Treasury  Chambers,  February  8, 1864. 
"  Gentlemen  :  In  reply  to  your  letter  of  the  3d  instant,  I  am  commanded  by  the 
lords  commissioners  of  her  Majesty's  treasury  to  acquaint  you  that  they  are  informed 
that  an  information  in  the  case  of  the  iron-clad  vessels  built  by  you,  and  now  under 
seizure  by  her  Majesty's  government,  will  be  filed  in  a  few  days,  and  that  it  may  be 
necessary  to  send  a  commission  abroad  for  the  purpose  of  collecting  evidence. 

"GEORGE  A.  HAMILTON. 
"  Messrs.  Laird  Brothers." 

Collecting  evidence !  The  seizure,  according  to  the  government,  could  only  be  made 
upon  evidence,  and  four  months  after  the  seizure  the  government  are  going  to  collect 
evidence  abroad.  Sir,  we  have  not  got  many  papers  from  the  government  this  year, 
but  I  trust  the  House  will  insist  upon  the  production  of  these. 

The  Solicitor  General.  Sir,  I  am  happy  to  agree  with  my  honorable  and  learned 
friend  in  one  or  two  of  the  propositions  which  he  laid  down.  He  stated  that  the  latter 
class  of  papers,  the  production  of  which  is  required,  would  not  affect  the  trial  of  this 
case,  and  would  not,  indeed,  be  evidence  in  it.  I  agree  with  him.  He  also  said  that 
it  was  proper  that  the  House  should  know  the  tone  of  the  correspondence  between  the 
American  government  and  our  own.  I  agree  with  him.  The  House  has  a  right  to 
know  that,  and  the  papers  will  be  produced.  I  therefore  cannot  help  thinking  that 
my  learned  friend  might  have  saved  a  great  portion  of  his  argument  which  referred  to 
the  production  of  those  papers,  knowing  very  well  before  he  got  up  that  it  was  the 
intention  of  the  government  to  produce  them.  He  went  on  to  give  the  House  his 
opinion,  as  counsel  for  Mr.  Laird;  [Sir  Hugh  Cairns  dissented.]  Why,  we  all  know 
that. 

Sir  Hugh  Cairns.  I  beg  to  say  that  my  learned  friend  knows  nothing  at  all  on  the 
subject. 

The  Solicitor  General.  He  was  in  the  case  at  all  events. 

Sir  Hugh  Cairns.  Never. 

The  Solicitor  General.  My  learned  friend,  I  am  sure  will  forgive  me  if  I  was 
under  a  misapprehension.  But  my  honorable  and  learned  friend  appeared  in  the  last 
case  of  the  Alexandra,  and  I  certainly  supposed,  from  the  tenor  of  his  address,  a  good 
part  of  which  appeared  to  me  in  some  measure  calculated  for  a  jury,  that  it  was  a 
rehearsal  of  the  speech  which  he  intended  hereafter  to  deliver  in  the  case.  He  gave 
his  opinion,  whatever  it  may  be  worth,  and  I  do  not  at  all  wish  to  detract  from  the 
value  of  that  opinion,  that  the  production  of  the  first  class  of  documents,  namely, 
the  correspondence  between  the  government  and  Messrs.  Laird,  would  not  in  any 
degree  affect  the  trial.  The  House  will  do  my  honorable  and  learned  friend,  the 
attorney  general,  upon  whom  the  responsibility  of  this  prosecution  restj,  and  myself 
the  justice  to  suppose  that  it  is  not  one  which  we  should  have  undertaken  lightly  or 
hastily.  The  attorney  general  is  of  opinion  that  the  production  of  this  correspondence 
would  tend  to  prejudice  the  case.  The  distinction  between  the  two  kinds  of  corre- 
spondence is,  that  one  is  admissible  as  evidence  in  a  court  of  justice,  and  the  other  is 
not.  Now,  we  all  know  that  the  production  of  only  one  portion  of  a  case  may  lead  to 
an  utterly  wrong  and  unfounded  conclusion,  and  that  if  we  desire  to  form  an  opinion 
according  to  the  evidence  we  ought  to  have  the  whole  of  that  evidence  before  us.  If 
the  correspondence,  written  of  course  under  advice  by.  Mr.  Laird,  and  the  answers 
of  the  Crown  be  produced,  without  any  explanation  of  the  circumstances  under  which 
those  letters  were  written,  or  the  information  obtained  which  induced  us  to  Vrite  in 
those  terms,  it  would  be  impossible  for  any  one  reading  the  correspondence  to  come  to  a 
right  conclusion.  If  the  House  should  think  that  we  have  improperly  instituted  this 
prosecution,  and  that  her  Majesty's  government  ought  not  to  be  intrusted  with  the 
powers  they  possess,  it  is  proper  for  the  House  to  say  so.  But  I  ask  the  House,  if  we 
are  permitted  to  conduct  this  prosecution,  to  allow  us  to  conduct  it  in  the  same  way 
as  all  other  government  prosecutions  are  conducted.  I  never  remember  hearing  of  a 
case,  and  I  do  not  believe  there  is  an  instance,  in  which  a  government  conducting  a 
prosecution  has  been  called  on  to  produce  to  the  House  of  Commons  before  the  trial  a 
correspondence  which  is  to  form  a  portion  of  the  evidence  for  the  prosecution.  As  my 
honorable  and  learned  friend  expressed  a  desire  not  to  prejudice  the  trial,  or  at  all  to 
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discuss  the  merits  of  the  case  on  this  occasion,  I  might  have  been  satisfied  with  that 
answer,  which  is  all  that  ajjplies  to  the  particular  motion  before  the  House ;  but  the  , 
debate  has  traveled  much  further  afield.  The  noble  lord,  -the  member  for  Stamford, 
(Lord  Robert  Cecil,)  and  other  members  of  this  House,  have  accused  the  government 
of  pusillanimity,  of  acting  under  the  dictation  of  the  American  government,  and  of 
sacrificing  the  honor  of  this  country.  It  appears  to  me  that  nothing  more  vitally  con- 
cerns the  honor  of  this  country  than  the  strict  and  scrupulous  observance,  now  that 
we  are  neutrals,  of  those  rules  which  we  laid  down  when  we  were  belligerents.  And 
if  there  be  any  rule  of  international  law  on  which  we  have  insisted  more  strongly  than 
another,  it  is  that  neutrals  should  not  be  permitted  to  supply  ships  of  war  to  belli- 
gerents. Allow  me  to  call  attention  to  the  position  we  have  taken  on  this  subject ;  for  I 
cannot  conceive  anything  more  disgraceful  or  more  calculated  to  lower  this  country 
in  the  eyes  of  the  world  than  the  reproach,  assuming  it  to  be  well  founded,  "Tour 
rules  of  international  law  are  elastic,  contracting  or  expanding  according  to  your  tem- 
poral interests ;  you  lay  down  a  law  as  belligerents  which  you  will  not  as  neutrals 
iubmit  to."  As  long  ago  as  1793  we  emphatically  insisted  that  the  American  govern- 
ment should  not  supply  France,  with  whom  we  were  then  engaged  in  hostilities,  with 
vessels  of  yvax.  We  required  them  to  detain  those  vessels,  and  Washington  did  detain 
them,  before  any  foreign  enlistment  act  was  passed.  Washington  not  only  detained 
the  vessels  at  our  instance,  but  he  proposed  and  carried  in  Congress  the  American 
foreign  enlistment  act,  as  his  enemies  then  said,  at  our  dictation.  Precisely  the  same 
attacks  which  are  now  directed  against  her  Majesty's  government  in  this  House  were 
then  directed  against  Washington  in  Congress.  There  were  members  of  Congress  who  said 
that  he  was  truckling  to  England,  and  allowing  the  English  ambassador  to  dictate  to 
him ;  they  lamented  the  humiliation  of  their  country,  and  declared  that  the  stars 
and  stripes  had  been  dragged  ia  the  dust.  But  that  great  man  despised  the  impu- 
tation of  cowardice ;  he  was  strong  enough  not  to  fear  to  be  thought  afraid,  and  in  spito 
of  clamor — for  there  will  always  be  violent  and  excitable  men  in  aU  popular  assemblies — 
Washington  pursued  the  course  which  he  knew  to  be  just  and  at  the  same  time  best 
calculated  for  the  interest  and  welfare  of  his  own  country.  He  passed  the  foreign 
enlistment  act,  and  a  treaty  was  subsequently  entered  into  stipulating,  among  other 
things,  for  the  restoration  of  prizes  captured  by  vessels  that  were  fitted  out  in  American 
ports.  I  will  not  say  whether  we  have  any  grievances  against  the  federals  or  not ; 
no  doubt  irritating  language  has  been  used,  no  doubt  the  press  in  America  at  times  has 
been  very  offensive,  and  objectionable  expressions  have  been  used  at  times  by  public 
men.  But  I  wish  to  impress  upon  the  House  that  as  far  as  the  enforcement  of  their 
foreign  enlistment  act  is  concerned,  we  have  absolutely  no  grievance  against  them. 
They  have  again  and  again  restored  prizes  captured  in  violation  of  that  act.  As 
recently  as  the  Russian  war,  in  a  case  where  we  complained  that  a  vessel  called  the  • 
Maury,  was  fitted  out  in  violation  of  the  foreign  enlistment  act,  they  immediately 
detained  that  vessel,  her  clearance  was  stopped,  and  an  inquiry  was  subsequently  di- 
rected— precisely  the  same  course  as  that  pursued  by  her  Majesty's  government  in  this 
case — and  that  inquiry,  conducted  entirely  to  our  satisfaction,  ended  in  our  expressing 
a  belief  that  there  were  no  real  grounds  for  the  suspicion  entertained.  In  the  inter- 
ests of  peace  and  amity  between  the  two  countries,  therefore,  I  wish  the  House  to 
understand  that  we  have  no  grievance  against  them  with  regard  to  the  foreign 
enlistment  act,  and  that  it  deeply  concerns  our  honor  to  enforce  the  foreign  enlistment 
act.  But  can  we  doubt  that  it  also  concerns  our  interests  ?  I  do  not  desire  to  reflect 
on  any  gentleman  entertaining  confederate  sympathies.  I  can  quite  enter  into  those 
sympathies.  It  is  in  keeping  with  the  generosity  of  English  character  that  we  should 
forget  that  the  southern  party  were  at  one  time  most  bitter  in  their  hostility  to 
this  country;  that  we  should  even  lay  aside  for  a  time  our  abhorrence  of  slavery,  and 
view  the  confederates  only  as  a  brave  people  maintaining  an  unequal  struggle  for  their 
independence.  Our  sympathies  are  always  on  the  side  of  the  weak  against  the  strong — 
on  the  side  of  those  who  are  struggling  for  independence,  against  those  who  are  strug- 
gling for  conquest.  But  I  think  we  should  be  doing  very  wrong  if  we  allowed  our 
sympathies  to  blind  us  to  the  interests  of  our  own  country.  Why  do  the  federals  insist 
that  neutral  nations  shall  not  be  permitted  to  supply  the  confederates  with  vessels  of 
war  ?  Why,  because  they  are  the  stronger  maritime  power.  And  why  would  it  be  for 
our  interest  to  insist  upon  the  same  rule  against  all  the  world  ?  Because  we  are  the 
strongest  maritime  power.  And  are  we  now  to  promulgate  the  opposite  doctrine — the 
doctrine  that  a  weak  power  is  to  be  put  on  a  footing  of  equality  with  us  by  using  the 
ports  of  neutral  states  for  the  purpose  of  fitting  out  vessels  of  war?  That  would  be  a 
doctrine  hailed  with  delight  by  the  enemies  of  this  country  all  over  the  world,  because 
it  would  go  to  the  very  foundations  of  our  maritime  supremacy.  Suppose,  unhappily, 
we  were  at  war  with  the  United  States — a  consummation,  I  suppose,  which  no  man 
desires,  although  speeches  in  this  House  sometimes  seem  to  have  that  tendency — and 
we  had  blockaded  all  their  ports,  should  we  permit  steam  rams  to  isssue  from  the 
ports  of  France  ?  That  is  a  question  which  I  desire  to  have  answered.  Would  my 
honorable  and  learned  fiiend,  if  he  were  the  adviser  of  the  government,  be  imposed 
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upon  by  representations  that  those  vessels  were  intended  for  the  Pasha  of  Egypt 
or  for  the  Danish  government  ?  He  would  very  properly  decline  to  be  duped  by  any 
such  assertions.  Wc  have  done  that  which  we  should  expect  others  to  do  for  us,  and 
we  have  done  no  more.  What,  then,  was  the  conduct  of  the  government  which  has 
been  made  the  subject  of  such  invective  by  ray  honorable  andlearned  friend?  Circum- 
stances came  to  the  knowledge  of  the  government  which  excited  grave  suspicion  as  to  the 
destination  of  the  rams.  On  the  Messrs.  Laird  volunteering  to  give  information  on  the 
subject  the  government  intimated  their  readiness  to  receive  it.  Well,  information  was 
given,  but  I  confess  it  was  not  satisfactory  to  the  government,  and,  so  far  from  remov- 
ing, it  increased  their  suspicion.  The  government  had  the  depositions  of  sworn  wit- 
nesses which  confirmed  those  suspicions,  and  they  felt  it  to  be  their  duty  to  seize  or 
detain  the  ships.  The  honorable  and  learned  gentleman  has  found  fault  with  them  be- 
cause they  took  the  milder  instead  of  the  more  severe  course;  because,  instead  ofactually 
seizing  them,  they  give  notice  that  they  would  be  seized  if  they  attempted  to  depart. 
The  House  will  bear  in  mind  that  it  was  not  necessary,  in  order  to  justify  the  seizure, 
that  the  evidence  should  be  sufficient  to  satisfy  a  jury  ;  it  was  enough  that  the  govern- 
ment had  ap-imafade  case,  such  as  would  induce  a  magistrate  to  remand  a  prisoner. 
The  government  had  in  their  possession  depositions  on  oath,  which  to  a  certain  extent 
made  out  a  case.  The  government  determined  to  make  inquiries  whether  these  vessels 
were  really  being  made  for  M.  Bravay  or  other  parties.  They  offered  to  take  these 
persons  at  their  word,  arid  they  said,  "  Will  you  sell  these  vessels  1"  If  they  were 
really  being  made  for  these  gentlemen,  if  the  speculation  was  really  a  commercial  one, 
they  would  have  been  too  glad  to  accept  the  offer.  But  the  parties  concerned  would  not 
sell  them.  Could  any  human  being  doubt  that  they  were  intended  for  the  service  of  the 
confederates  ?  My  honorable  and  learned  friend  finds  fault  with  the  attorney  general 
and  other  members  of  her  Majesty's  government  for  stating  their  belief  that  these 
vessels  were  intended  for  the  Confederate  States,  tf  they  had  not  entertained  that 
belief,  they  would  have  done  very  wrong  in  seizing  them.  Of  course  we  entertain  that 
belief,  or  we  should  have  been  guilty  of  taking  an  unjust  course.  Has  any  gentleman 
on  the  other  side  expressed  a  contrary  opinion  during  all  this  vituperation  and  all 
these  attacks  on  her  Majesty's  government  ?  Nobody  doubts  they  were  intended  for 
the  confederate  service,  and  not  for  a  French  gentleman  or  the  Pasha  of  Egypt.  What 
was  the  Pasha  of  Egypt  to  the  ship-builders,  or  they  to  the  Pasha  ?  Then,  what  was  the 
use  of  disguising  a  belief  that  was  entertained  by  the  whole  country?  It  would  only 
be  a  mockery — it  would  only  be  trifling  with  the  House  to  pretend  that  the  govern- 
ment did  not  entertain  that  belief.  (An  honorable  member  :  "That  was  not  enough.") 
I  quite  agree  that  if  it  were  notorious  that  the  vessels  were  intended  for  the  confed- 
erate service,  but  if  no  evidence  could  be  procured,  the  ships  must  be  acquitted.  It 
would  be  better  that  any  number  of  ships  should  leave  our  ports  for  the  confederate 
service  than  the  rules  of  law  should  be  violated.  We  must  prove  our  case,  but  the 
House  will  not  expect  me  now  to '  say  what  our  case  is.  We  believe  the  evidence  we 
shall  produce  will  be  sufficient;  if  we  are  wrong,  the  jury  will  do  justice  between  the 
Crown  and  the  subject.  My  honorable  and  learned  friend  endeavored  to  fix  the  noble 
lord  at  the  head  of  the  Foreign  Office  on  the  horns  of  a  dilemma  in  regard  to  what  he 
said  about  the  Alabama.  But  this,  like  many  other  dilemmas,  has  three  horns,  and 
might  more  correctly  be  called  a  trilemma.  What  the  noble  lord  meant  in  saying  that 
the  case  of  the  Alabama  ^('as  a  scandal  was,  that,  in  the  opinion  of  the  law  officers  ot 
the  Crown,  the  vessel  ought  to  have  been  stopped  before  she  left  Liverpool.  That 
opinion  was  given  just  before  the  vessel  got  away  by  stratagem.  A  telegram  was  sent 
down  to  stop  the  Alabama,  but  she  had  gone  away  that  morning  on  a  pleasure  trip, 
and  she  had  not  returned.  When  a  notorious  criminal  escapes  from  justice  it  is  said, 
"  that  is  a  scandal  to  the  law,"  and  that  was  about  all  that  the  noble  lord  meant.  The 
House  will  believe  me  when  I  say  that,  in  dealing  with  new  and  difficult  questions  for 
which  precedents  cannot  be  found  in  the  books,  the  attorney  general  and  myself  have 
followed  the  lights  of  the  highest  authorities  in  Europe  and  America,  whose  decisions 
on  these  subjects  command  respect.  I  shall  not  have  the  presumption  to  say  that  we 
have  always  been  right.  But  this  I  will  say,  that  we  have  endeavored  to  pursue  the 
straight  path,  turning  neither  to  the  right  hand  nor  to  the  left,  showing  no  sympathy 
for  the  weaker  nor  fear  for  the  stonger,  and  suffering  no  indignity  from  either.  When 
our  territorial  rights  were  infringed,  as  in  the  case  of  the  Chesapeake,  we  applied  for 
and  obtained  redress.  We  have  done  the  same  in  other  cases ;  and  in  the  case  of  the 
Saxon,  where  a  murder  was  committed,  we  lost  no  time  in  demanding  that  the  mur- 
derer should  be  put  upon  his  trial.  But  it  is  only  just  to  act  toward  the  American 
government  as  we  should  ask  them  to  act  to  us  if  our  positions  were  reversed.  We 
have  endeavored  to  do  as  we  would  be  done  by,  and  I  venture  to  say  that  in  taking 
that  course  we  have  best  consulted  the  interests  and  the  honor  of  this  country. 

Mr.  Waxpole.  Sir,  if  it  were  not  for  some  observations  made  by  the  solicitor  general, 
in  which  I  cannot  concur,  but  which  upon  reflection  I  think  he  will  see  reason  to 
qualify,  I  should  not  venture  to  trespass  on  the  attention  of  the  House  after  the  great 
and  constitutional  speech  which  we  have  heard  from  my  ho.norable  and  learned  friend, 
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(Sir  Hugh  Cairns.)    I  believe  that  since  the  days  of  Sir  William  Grant  and  Sir  James 
Mackintosh  a  greater  speech  has  not  heen  made  on  questions  of  international  and  con- 
stitutional law.    And  I  venture  to  remind  my  honorable  and  learned  friend,  the  solicitor 
general,  that  to  the  poiutsof  the  speech  for  which  my  honorable  and  learned  friend 
below  me  asked  for  au  answer  no  answer  has  been  given.    The  solicitor  general  rests 
the  whole  of  his  argument  on  these  two  propositions— that  we  ought  to  do  to  America 
as  we  would  have  America  do  to  us.    That  no  one  disputes.     The  other  argument  is, 
that  we,  being  neutrals  now,  ought  to  act  as  we  expected  neutrals  to  act  to  us  when 
we  were  at  war.    In  both  these  propositions  I  cordially  agree,  but  I  would  ask  him 
whether,  by  the  doctrine  ho  has  laid  down,  he  is  asking  us,  as  a  neutral  nation,  to 
exercise  merely  neutral  rights,  or  whether  he  has  asked  us  to  abaudon  neutral  rights? 
I  have  observed  that  the  fallacy  which  ran  through  the  argument  of  my  honorable 
and  learned  fiieud,  and  in  some  respects  through  that  of  the  attorney  general  also,  is 
that  of  confounding  the  obligations  of  our  municipal  law  with  those  of  international 
law.    My  learned  friend,  the  attorney  general,  runs  from  one  of  these  to  the  other,  as 
it]  they  were  identical.    Now,  I  take  leave  to  say  that  the  two  things  are  essentially 
distinct.    Municipal  laws,  unless  they  are  embodied  in  conventions  and  agreements, 
give  no  right  to  foreign  states  to  call  on  a  government  to  interfere,  either  (m  the  ground 
that  there  are  new  rights  to  be  enforced  or  new  duties  to  be  preserved.    But  the  foreign 
enlistment  act  is  a  municipal  law  which  has  not  been  embodied  in  any  international 
convention,  and  I  will  undertake  to  say  that  if  the  arguments  advanced  on  behalf  of 
the   Crown  are  pushed  to  their  legitimate  consequence,  no  government  could  ever 
sanction  such  a  convention.     But  the  rights  arising  out  of  international  law  are 
entirely  different.    They  are  as  universal  as  the  world ;  the  same  in  America  as  in 
England.    In  dealing  with  other  states  on  grounds  of  international  law  your  municipal 
laws  are  not  worth  a  rush,  but  you  are  bound  to  recognize  the  principles  of  inter- 
national law  though  no  municipal  laws  exist  on  the  subject.    That  shows  the  utter 
fallacy  of  the  arguments  of  my  learned  friends.    They  have  confounded  the  duties  of 
a  neutral  state  with  the  duties  of  the  commercial  subjects  of  a  neutral  power.    This 
distinction  is  most  important.    A  neutral  state  cannot  favor  either  belligerent,  cannot 
supply  them  with  arms,  ammunition,  or  ships  of  war,  or  allow  its  citizens  to  be  enlisted 
in  their  army  or  navy.    But  it  has  always  'been  a  principle  affirmed  by  the  greatest 
jurists,  and  recognized  by  America  as  well  as  by  this  country,  that  the  commercial 
.subjects  of  a  neutral  power  have  no  rights  taken  away  from  them  in  regard  to  carrying 
on  any  lawful  trade  whatever,  in  time  of  war  as  in  time  of  peace,  subject  only  to  this  one 
qnalilication,  namely,  that  if  they  deal  with  articles  contraband  of  war,  they  must  take 
the  consequences  of  the  risk  they  run.    In  carrying  on  that  trade,  they  are  perfectly 
at  liberty  to  supply  belligerents  with  arms,  ammunition,  ships,  or  other  articles  con- 
traband of  war ;  they  have  a  right  to  carry  on  their  customary  trade ;  but  in  carrying 
on  this  trade  they  are  subject  to  this  penalty — that  they  know  their  property  may  be 
confiscated  if  they  violate  the  law  of  nations.    My  honorable  and  learned  friend 
would  do  well  to  bear  in  mind  the  distinction.    But,  acting  oh  the  notion  upon  which 
he  has  grounded  the  whole  of  his  arguments,  he  says,  "Look  what  America  has  done 
in  your  ease.     Did  America  allow  ships  of  war  to  go  out  of  her  ports  when  you  were 
at  war!"    And,  by  a  slip  of  the  tongue,  I  hope  it  was,  he  seemed  to  say  that  it  was 
absolutely  contrary  to  the  law  of  nations  to  furnish  any  country  with  a  ship  of  war. 
Where  did  my  honorable  and  learned  friend  learn  that  doctrine  ?    What  country  has 
ever  laid  it  down?    Has  America?    Go  and  consult  Judge  Story.    He  has  told  you 
that  ammunition,  and  ships,  and  arms,  and  all  kinds  of  contraband  of  war  may  be 
furnished  by  a  neuljral  to  a  belligerent,  but  at  the  risk  and  peril  of  those  who  furnish 
them.    My  honorable  and  learned  feiend  quotes  the  case  of  1793,  and  also  the  case  of 
the  Maury  at  the  time  of  the  Russian  war.    He  quotes  those  cases,  but,  pardon  me,  he 
rather  misquotes  them.    Why,  in  1793  it  was  the  case  of  ships  built,  fitted  out  and 
armed,  and  ready  to  go  out  to  sea  as  privateers.    These  were  the  ships  that  Washington 
stopped.    What  was  the  case  of  the  Maury?    That  ship  had  her  guns  in  her,  and  she 
was  only  stopped  when  she  was  so  fitted  out,  contrary  to  their  own  foreign  enlistment 
act  as  much  as  it  would  be  contrary  to  ours.    The  only  authorities,  therefore,  which 
my  honorable  and  learned  friend  quoted  were  not  the  least  in  his  favor.    But  I  must 
say,  if  you  are  to  run  your  municipal  laws  into  your  international  laws,  and  mix  them 
up  so  that  you  cannot  sever  them,  as  the  learned  attorney  has  unfortunately  done, 
what  will  be  the  consequence?    I  have  always  Understood  that  when  a  municipal  law 
which  is  of  a  highly  penal  character  is  passed,  the  Crown  can  only  enforce  it  by  strictly 
adhering  to  its  provisions.    But  my  honorable  and  learned  friend,  deviating  from  the 
only  ground  he  could  have  taken  up,  says  that  the  Crown  on  its  own  responsibiUty 
and  exercising  its  prerogative  will  import  into  this  statutory  obligation — for  it  is  only 
a  statutory  obligation — a  prerogative  greater  than  was  ever  exercised  by  any  arljitrary 
sovereign.    Your  laws,  if  they  are  to  be  maintained,  the  peace  of  the  world,  if  it  is  to 
be  preserved,  can  only  be  maintained  and  preserved  by  adhering  strictly,  regularly, 
and  consistently  to  those  great  principles  of  international  law  which  are  not  the  laws 
of  Europe  only,  but  of  America  also.    And  the  greatest  principle  of  all  is  this,  that 
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• 
when  other  countries  chance  to  go  to  war,  neutrals  are  deprived  of  no  rights  which 
they  before  possessed  in  the  ordinary  course  of  their  business.  Well,  my  honorable  and 
learned  friend,  the  solicitor  general,  in  attempting  to  answer  the  only  other  portion  of 
the  speech  of  my  honorable  and  learned  friend,  the  member  for  Belfast,  tries  to  explain 
away  the  dilemma  in  which  my  honorable  and  learned  friend  had  placed  Earl  Russell. 
I  thought  his  explanation  anything  but  satisfactory.  But  I  was  glad  it  was  attempted, 
because  it  reminded  me  of  the  line  of  policy  which  Earl  Russell  had  taken  with  regard 
to  the  Alabama,  and  which  is  totally  different  from  that  which  the  law  officers  of  the 
Crown  are  now  pursuing.  The  honorable  and  learned  member  for  Belfast  reminded 
the  House  that  Earl  Russel  said  the  case  of  the  Alabama  was  "  a  scandal."  But  such 
was  not  Earl  Russell's  opinion  a  year  ago.  Nay,  more,  I  will  say  that  as  recently  as 
last  October  Earl  Russell's  opinion  was  much  sounder,  because  it  was  more  just,  because, 
in  fact,  it  was  in  exact  conformity  with  the  great  principles  which  I  have  endeavored 
to  sustain.  If  the  American  government  has  a  right  to  call  upon  us  to  stop  ships 
which  it  cannot  prove  to  be  built,  and  equipped,  and  armed,  and  fitted  out  in  violation 
of  the  foreign  enlistment  act,  upon  what  do  they  ground  that  right?  I  will  show  you 
upon  what  Mr.  Adams  grounds  it,  and  I  wiU  give  you  the  answer  of  Earl  Russell. 
Mr.  Adams,  writing  to  Earl  Russell  on  the  23d  of  October,  1863,  says : 

"  The  United  States  are  compelled  to  assume  that  they  gave  due  and  sufficient  previous 
notice  to  her  Majesty's  government  that  this  criminal  enterprise  was  begun,  and  in 
regular  process  of  execution,  through  the  agencies  herein  described,  in  one  of  her  Maj- 
esty's ports.  They  cannot  resist  the  conclusion  that  the  government  was  then  bound 
by  treaty  obligations  and  by  the  law  of  nations  to  prevent  the  execution  of  it.  [What 
treaty  obligations  ?  I  know  of  none.]  Had  it  acted  with  the  promptness  and  energy 
required  by  the  emergency,  they  cannot  but  feel  assured  the  whole  scheme  must  have 
been  frustrated.  The  United  States  are  ready  to  admit  that  it  did  act  so  far  as  to 
acknowledge  the  propriety  of  detaining  this  vessel  for  the  reasons  assigned,  but  they 
are  constrained  to  object  that  valuable  time  was  lost  in  delays,  and  that  the  eifort  when 
attempted  was  too  soon  abandoned.  They  cannot  consider  the  justice  of  their  claim 
for  reparation  liable  to  be  affected  by  any  circumstances  connected  with  those  mere 
forms  of  proceeding  on  the  part  of  Great  Britain  which  are  exclusively  within  her  own 
control." — Correspondence,  No.  1,  (1864,)  p.  26. 

Now  the  gravity  of  that  sentence  must  not  be  forgotten.  The  claim  is  made  upon 
two  grounds — ^treaties,  and  the  law  of  nations.  But  there  are  no  treaties,  and  the  law 
of  nations  is  as  I  have  stated.  But  what  is  the  meaning  of  the  claim  for  all  the  injuries 
done  by  the  Alabama  ?  Are  the  government  going  to  admit  that  such  a  claim  is  to  be 
entertained  for  a  single  moment?  What  does  Earl  Russell  say?  And  here  I  find  the 
sound  views  upon  which  the  government  ought  to  act.  They  will  be  found  in  page  42 
of  the  papers.    Earl  Russell,  writing  on  the  26th  of  October,  1863,  says : 

"With  this  declaration  her  Majesty's  government  may  well  be  content  to  await  the 
time  when  a  calm  and  candid  examination  of  the  facts  and  principles  involved  in  the 
case  of  the  Alabama  may,  in  the  opinion  of  the  government  of  the  United  States,  use- 
fully be  undertaken.  In  the  meantime  I  must  request  you  to  believe  that  the  principle 
contended  for  by  her  Majesty's  government  is  not  that  of  commissioning,  equipping, 
and  manning  vessels  in  our  ports  to  cruise  against  either  of  the  belligerent  parties — a 
principle  which  was  so  justly  and  unequivocally  condemned  by  the  President  of  the 
United  States  in  1793,  as  recorded  by  Mr.  Jefferson  in  his  letter  to  Mr.  Hammond  of  the 
13th  of  May  of  that  year.  But  the  British  government  must  decline  to  be  responsible 
for  the  acts  of  parties  who  fit  out  a  seeming  merchant  ship,  send  her  to  a  port  or  to 
waters  far  from  the  jurisdiction  of  British  courts,  and  there  commission,  equip,  and  man 
her  as  a  vessel  of  war.  Her  Majesty's  government  fear  that  if  an  admitted  principle 
were  thus  made  elastic  to  suit  a  particular  case,  the  trade  of  ship-building,  in  which 
our  people  excel,  and  which  is  to  great  numbers  of  them  a  source  of  honest  livelihood, 
would  be  seriously  embarrassed  and  impeded.  I  may  add  that  it  appears  strange  that, 
notwithstanding  the  large  and  powerful  naval  force  possessed  by  the  government  of 
the  United  States,  no  efficient  measures  have  been  taken  by  that  government  to  capture 
the  Alabama." — Correspondence,  No.  1,  (1864,)  p.  42. 

Now,  with  great  deference  to  the  law  officers  of  the  Crown,  I  prefer  the  international 
and  constitutional  view  taken  by  Earl  Russell  to  that  which  is  taken  by  my  honorable 
and  learned  friends.  That  view,  I  am  persuaded,  is  sound;  and  when  I  hear  my  hon- 
orable and  learned  friend,  the  member  for  Belfast,  go  over  step  by  step  the  course 
which  the  government  have  taken — when  I  find  they  were  actually,  as  it  were,  inviting 
evidence  against  the  builders  of  those  ships  by  communications,  the  answers  to  which 
might  be  turned  against  them — when  I  see  they  were  acting  without  any  authority  in 
detaining  the  ships,  the  act  of  Parliament  giving  them  no  such  power — when  I  hear, 
and  it  was  not  contradicted  and  cannot  be  contradicted,  that  the  seizure  was  made  on 
the  9th  of  October,  I  think,  and  that  no  proceedings  whatever  were  taken  until  the  6th 
or  the  8th  of  February,  I  must  put  it  to  the  merchants  of  this  House  and  beg  them  to 
consider,  in  behalf  of  their  great  mercantile  interests,  whether  they  are  to  be — I  was 
going  to  say — trifled  with  by  arguments  like  those  of  the  learned  solicitor  general? 
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Ship-builders  are  no  more  acting  contrary  to  tlie  law  of  nations  in  building  ships  for 
sale  than  merchants  are  in  sending  goods  to  break  the  blockade  or  in  manufacturing 
arms  to  be  used  by  the  federals.  When  I  see  all  these  things,  and  find  the  other 
side  of  the  House  echoing  to  the  roof  the  observation  of  the  solicitor  general  that  the 
merchants  of  this  country  would  do  well  not  to  violate  the  law  of  nations  and  the  obli- 
gations imposed  upon  them  by  the  proclamation  of  their  Queen,  my  answer,  first,  is  that 
they  do  it  at  their  peril,  if  they  send  out  articles  contraband  of  war ;  and  secondly,  that  they 
do  no  more  wrong,  they  act  no  more  contrary  to  the  royal  proclamation  in  building 
ships  to  sell  them  to  the  confederates  than  they  do  in  sending  out  arms  or  ammunition 
to  be  sold  to  the  federals  or  swift  steaming  vessels  to  break  the  blockade.  Let  it  not  be 
supposed  that  I  wish  to  show  my  sympathies  to  the  one  side  rather  than  the  other  in 
that  tremendous  conflict  which  is  now  raging  beyond  the  Atlantic.  I  have  never 
spoken  on  that  subject  in  this  House.  If  I  were  to  give  expression  to  my  sympathies, 
it  would  be  seen  that  they  are  not  those  which  the  solicitor  general  imagines  exist  on 
these  benches.  They  would  be  partly  in  favor  of  that  brave  people  who  are  endeav- 
oring to  assert  their  independence  against  the  oppression  to  which  they  think  they  are 
exposed;  but  my  sympathies,  as  well  as  those  of  the  country,  were,  I  believe,  in  the 
commencement  of  this  fearftJ.  struggle,  so  far  enlisted  with  the  North  as  to  lead  us  to 
hope  that  the  Union  of  all  the  States  might  still  be  preserved.  It  is  not,  therefore, 
because  I  sympathize  with  one  side  rather  than  the  other,  but  for  the  purpose  of  main- 
taining intact  the  great  principles  of  international  law  that  I  have  deemed  it  right  to 
address  these  few  observations  to  the  house. 

Mr.  T.  Baring.  Sir,  I  had  not  intended  to  trouble  the  House  with  a  single  word  on  this 
occasion ;  but  as  my  right  honorable  friend  who  has  just  spoken  has  appealed  to  the 
merchants  of  his  country  in  support  of  the  sentiments  to  which  he,  as  well  as  the  hon- 
orable and  learned  member  for  Belfast,  has  given  expression,  I,  as  an  humble  member 
of  the  mercantile  community,  and  not  assuming  to  myself  in  any  way  authority  to  rep- 
resent it  here,  cannot  help  protesting  against  the  doctrines  which  he  has  laid  down. 
I  for  one  cannot  think  that,  by  sanctioning  measures  which  would  lead  to  privateers 
and  war  vessals  being  fitted  out  at  neutral  ports  to  take  part  In  the  contest  now  raging 
across  the  Atlantic,  we  should  benefit  the  commercial  community.  What  community, 
let  me  ask,  would  suffer  more  than  the  mercantile  classes  of  this  country,  if  that  sys- 
tem were  generally  supported  and  that  principle  adopted  ?  What  would  take  place  in 
the  event  of  a  war  breaking  out  between  us  and  another  nation,  if  it  were  allowed  to 
a  neutral  country  to  arm  vessels  as  pirates  to  destroy  our  commerce  ?  We  are  not 
uninterested  in  this  matter.  As  merchants  we  are  interested  in  maintaining  that  prin- 
ciple which  we  supported  and  propounded  ourselves  when  we  were  engaged  in  war. 
We  are  interested  in  th^  principle  adopted  by  Jefferson  at  our  recommendation,  and 
acted  on  by  ourselves  so  lately  as  during  the  Crimean  war,  and  which,  if  it  be  broken 
through  now,  may  be  acted  upon  to  our  injury  hereafter.  My  right  honorable  iriend 
says  that  neutrals  are  authorized  to  trade.  Yes ;  but  there  is  a  law  which  says  we  are 
not  to  equip  vessels  for  warlike  purposes.  Ajid  does  my  right  honorable  friend,  I  would 
ask,  mean  to  contend  that  these  vessels,  the  case  of  which  we  are  discussing,  armed  as 
they  were  with  rams,  are  merely  innocent  commercial  ships,  intended  to  be  used  simply 
for  commercial  purposes,  and  which  would  be  misused  if  adapted  to  the  purposes  of 
war?  Will  he  not  allow  that  the  mode  in  which  they  were  constructed  shows  the 
object  for  which  they  were  destined  ?  My  right  honorable  friend  says  that  the  soUoitor 
general  did  not  answer  the  question  put  by  the  honorable  and  learned  member  for  Bel- 
fast; but  there  was  another  question  which  he  himself  did  not  answer.  Does  he 
believe  that  these  vessels  were  equipped  for  warlike  purposes?  That  is  a  question 
which,  I  am  sure,  he  would  not  undertake  to  answer  in  the  negative.  But  be  that  as 
it  may,  I,  as  an  humble  member  of  the  commercial  community,  speaking  in  support  of 
my  individual  interests  as  a  merchant,  rejoice  to  say  that  those  interests  are  identified 
with  the  blessings  of  peace  and  the  maintenance  of  amity.  I  may  add,  that  on  the 
continuance  of  those  blessings  rests  not  only  the  progress  of  civilization,  but  the  great- 
ness of  this  country;  and  when  I  hear  honorable  gentlemen  on  this  side  of  the  House 
taunting  the  government,  as  it  were,  with  not  precipitating  us  into  a  war,  I  have,  I 
confess,  no  sympathy  with  them.  In  speaking  thus  I  am,  I  allow;  advocatmg  my  own 
interests ;  but  in  doing  so  I  feel  I  am  advocating  also  the  interests  of  my  country 
and  of  humanity.  This  I  would  say  in  conclusion,  that  if  the  speeches  of  my  right  hon- 
orable friend  and  the  honorable  an&  learned  member  for  Belfast  are  to  be  taken  as  fur- 
nishing the  grounds  on  which  we  are  to  divide  to-night,  they  seem  to  me  to  have 
arrived,  by  simply  moving  for  these  papers,  at  a  most  lame  and  impotent  conolusicm. 
Why  do  not  they  at  once  move  a  vote  of  censure  on  the  government,  or  on  the  law  offi- 
cers of  the  Crown,  for  the  course  which  they  have  pursued  ?  For  my  own  part,  I  offer 
to  the  noble  lord,  the  foreign  secretary,  and  to  those  gentlemen  by  whom  he  is  advised 
in  those  matters,  although  I  think  they  are  open  to  grave  censure  for  not  having  pre- 
vented the  departure  of  the  Alabama,  my  thanks  for  their  conduct  on  this  occasion, 
deeming  it,  as  I  do,  to  be  calculated  to  promote  the  welfare  of  the  state. 

Mr  Seymouk  FiTZGEEAiD.  I  might  have  been  well  content  to  have  left  the  argument 
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on  this  question  where  it  was  left  by  my  honorable  and  learned  Mend,  the  member  for 
Belfast,  and  my  right  honorable  friend,  the  member  for  Cambridge  University ;  but,  I 
must  say,  that,  in  listening  to  the  speech  just  addressed  to  the  house  by  the  honorable 
member  for  Huntingdon,  there  was  only  one  sentence  which  gave  me  satisfaction  and 
pleasure,  namely,  that  he  did  not  assume  to  represent  the  mercantile  community  of 
England,  but  that  he  merely  spoke  in  his  own  name.  We  all  know  the  high  and  dis- 
tinguished position  which  that  honorable  gentleman  holds  among  the  merchant  princes 
of  England ;  but  I  am  glad  to  hear  from  him  that  the  words  he  uttered  expressed  his 
own  opinions  alone.  The  honorable  gentleman  has  tendered  to  the  law  officers  of  the 
Crown  his  thanks  for  the  course  they  have  taken.  I  must  confess  that  I  do  not  agree 
in  those  thanks.  The  honorable  member  for  Bradford  (Mr.  W.  E.  Forster)  admitted 
that  a  more  important  question  had  never  been  brought  before  the  House.  I  quite  agree 
with  him,  though  on  a  different  ground  from  that  on  which  he  put  it.  He  said  it  was 
important,  because  it  concerned  the  commerce,  the  trade,  and  the  possible  position  of 
the  country  in  the  event  of  another  war.  These  are  grave  and  important  considera- 
tions ;  but  I  hold  further,  that  this  is  a  most  important  question,  on  the  ground  that 
this  is  the  first  time,  for  many  a  year,  that  a  minister  has  stood  up  in  this  House  to  jus- 
tify, in  the  face  of  the  House  of  Commons,  a  deliberate  breach  of  the  law.  The  honor- 
able gentleman  opposite  has  referred  a  good  deal  to  the  word  "  responsibility."  That 
is  an  elastic  word,  and  is  one  capable  of  wide  application ;  and,  if  the  executive  can 
act  thus,  if  the  law  officers  of  the  Crown  can  arrest  ships,  why  may  they  not  arrest  men 
also  ?  To  what  extent  may  not  the  doctrine  of  the  solicitor  general  be  extended  ?  Is 
that  a  doctrine  likely  to  secure  peace,  that  the  executive  should  thus  break  the  law  and 
seek  to  justify  themselves  to  the  House  of  Commons  ?  But  there  is  one  point  which  I 
wish  to  put  to  the  attorney  genei'al.  He  has  said  that  these  ships  were  detained  upon 
grave  suspicions  of  the  intentions  of  the  builders,  and  that  they  were  not  seized  till 
sufficient  evidence  was  obtained  of  the  use  for  which  they  were  designed.  I  wish  to 
ask  him  what  the  result  would  have  been  if  it  had  been  shown  that  the  intention  of 
the  builders  was  lawful  and  innocent  ? '  Would  not  the  right  honorable  gentleman  then 
have  to  admit  that  the  law  had  been  deliberately  broken,  and  that  the,  power  of  the 
executive  had  been  brought  to  bear  against  persons  who  were  blameless  ?  I  think  a 
great  advantage  has  been  obtained  by  the  discussion  of  to-night,  and  I  am  glad  to  see 
that  it  has  been  from  this  side  of  the  House  that  the  principle  has  been  advocated,  that 
nothing  will  justify,  on  the  part  of  the  executive,  a  deliberate  breach  of  the  law  on  the 
grounds  which  the  government  have  taken  to-night,  that  the  end  will  sanctify  the 
means. 

Sir  George  Grey  said  he  wished  it  to  be  clearly  understood,  before  the  House  proceeded 
to  a  division,  that  the  papers  asked  for  in  the  latter  part  of  the  motion  the  government 
were  ready  to  grant ;  and  that  the  negative  which  the  government  gave  to  the  motion 
applied  only  to  the  former  part,  relating  to  the  correspondence  between  the  various 
departments  of  government  and  Messrs.  Laird. 

Question  put:  "  That  an  humble  addreae  be  presented  to  her  Majesty,  praying  that 
she  will  be  graciously  pleased  to  give,  directions  that  there  be  laid  before  this  house 
copies  of  aU  correspondence  between  the  various  departments  of  her  Majesty's  govern- 
ment, or  officers  in  her  Majesty's  service,  and  Messrs.  Laird  Brothers,  relating  to  the 
two  iron-clad  vessels,  the  El  Tousson  and  El  Monassia,  building  by  that  firm  and  seized 
by  order  of  her  Majesty's  government;  and  of  any  papers  or  correspondence  that  have 
passed  between  her  Majesty's  government  and  the  government  of  the  United  States,  or 
their  representative,  Mr.  Adams,  relating  to  the  said  vessels." 

The  house  divided :  Ayes,  153 ;  noes,  178 ;  majority,  25. 
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DEBATES  IN  THE  HOUSE  OF  LOEDS  OF  APEIL  5, 1864,  AND 
JUNE  9,  1864,  RELATIVE  TO  FEDERAL  ENLIST- 
MENT OF  BRITISH  SUBJECTS.* 

[From  Hansard's  Parliamentary  Debates,  vol.  174,  pp.  448-450.J . 

House  of  Lords,  April  5, 1864. 

trarTED  STATES  FOREIGN  ENLISTMENT  ACT. — THE   KBAESARGB  QUESTION. 

The  Earl  op  Donoughmore  said  tliat  at  the  last  Cork  assizes  certain  persons  pleaded 
guilty  to  an  indictment  charging  them  with  having  violated  the  foreign  enlistment 
act,  and  they  -were  released  upon  their  own  recognizances.  The  offense  was  having 
enlisted  subjects  of  her  Majesty  on  board  the  United  States  ship  of  war  Kearsarge.  The 
captain  of  that  vessel  stated  that  the  men  came  on  board  without  his  knowledge,  and 
he  was  not  aware  of  their  being  on  board  until  he  had  got  to  sea,  aud  that  when  he 
went  into  Brest  he  put  them  on  shore,  but  as  they  were  without  the  means  of  subsist- 
ence he  took  them  on  board  again  aud  conveyed  them  back  to'  Cork.  When  this  sub- 
ject was  last  alluded  to,  the  noble  earl  opposite  (Earl  Eussell)  made  what  certainly 
appeared  to  be  a  very  extraordinary  statement,  for  he  said  that  he  could  not  see  what 
else  the  captain  could  have  done.  That  was  a  very  remarkable  statement,  because  it 
appeared,  from  the  evidence  that  had  been  taken,  that  the  men  were  actually  put  into 
the  uniform  of  the  United  States  navy  by  order  of  the  officers  of  the  ship.  Now,  what 
he  (the  Earl  of  Donoughmore)  wished  to  know  was  whether  the  noble  earl  had  required 
any  explanation  from  the  American  minister  with  regard  to  the  circumstance. 

Earl  Eussel  said  that  at  an  early  period  of  the  discussion  of  this  matter  he  had  com- 
plained to  the  United  States  minister  of  the  conduct  of  the  officers  on  board  the  Kear- 
sarge. After  what  had  passed  in  that  House  aud  after  what  occurred  in  the  court  of 
justice  in  Ireland,  he  had  again  called  the  attention  of  the  United  States  minister  to 
the  subject,  and  had  asked  him  to  refer  to  the  newspapers  and  to  the  opinion  given 
by  Mr.  Justice  Keogh.  The. United  States  minister  informed  him  that  in  the  month  of 
November  last  he  had  received  instructions  from  his  .government  that  if  the  consul 
had  been  at  all  instrumental  in  violating  the  foreign  enlistment  act  he  should  be  at 
once  dismissed,  and  that,  with  regard  to  the  officer  in  command  of  the  ship,  if  the  min- 
ister found  that  he  was  to  blame,  he  was  to  be  reported  to  the  government,  in  order 
that  the  proper  notice  might  be  taken.  Mr.  Adams  did  not  act  upon  those  instructions, 
because  he  did  not  consider  that  there  was  any  blame  due  either  to  the  consul  or  the 
officer  in  command  of  the  ship  in  enlisting  these  persons  into  the  service  of  the  United 
States.  The  correspondence  was  not  yet  concluded,  but  when  further  explanations  had 
been  given  the  dispatches  would  be  laid  on  the  table. 

The  Earl  oe  Derby  said  that  unless  Mr.  Adams  denied  the  statement  that  these  men 
were  examined  by  the  surgeon  and  attested,  that  their  names  were  entered  on  the  books 
of  the  ship,  and  that  they  were  clothed  in  the  uniform  of  the  United  States  Navy,  it  was 
impossible  that  the  officers  of  the  ship  should  not  be  cognizant  of  the  men  being  on 
board. 

The  Marquess  of  Clanricarde  said  there  could  be  no  difficulty  in  ascertaining  the 
truth,  if  it  was  desired  that  the  truth  should  be  elicited.  He  believed  the  Kearsarge 
was  now  repairing  at  one  of  our  ports.  If  so,  why  should  not  the  officers  at  once  come 
to  London  and  make  such  a  statement  of  the  real  facts  as  the  American  minister  would 
be  prepared  to  vouch  for  ?  It  was  rather  too  much  to  extend  to  them  the  hospitality 
of  this  country  in  the  face  of  such  statements  as  were  made  on  the  trial  at  Cork. 
Either  these  gentlemen  had  stated  the  truth  or  not.  If  they  had  told  the  truth,  let 
them  come  forward  and  verify  the  facts.  No  one  who  knew  Mr.  Adams  would  dispute 
whatever  he  was  prepared  to  vouch  for  from  his  own  personal  knowledge. 

*  Transmitted  with  the  foUotring  dispatches :  Mr.  Adams  to  Mr.  Seward,  TTo.  644,  April  8, 1864.  see  vol. 
n,  p.  441 ;  Mr.  Adams  to  Mr.  Seward,  No.  718,  June  16, 1864,  see  vol.  H,  p.  454. 
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[From  Hansard's  Parliamentary  Debates,  vol.  175,  pp.  1439-1454.] 

House  of  Loeds,  June  9, 1864. 

ENLISTMENT  OF  IKISH  IMMIGRANTS. — ^ADDRESS  TOR  PAPERS. 

The  Marquess  of  Clanrioardb,  in  rising  to  move  an  hnmble  address  to  her  Majesty 
for  papers  relative  to  the  enlistment  of  Irish  immigrants  and  others,  her  Majesty's  snl>- 
jects  in  the  United  States  Army,  said  that  their  lordships  might  think  him  somewhat  perti- 
nacious in  entering  again  into  this  subject;  hut  he  could  not  help  feeling  that  her  Majj- 
esty's  government  had  been  remiss  in  the  matter.  The  subject  ■was  one  of  considerable 
importance.  It  was  of  the  utmost  interest  to  the  people  of  this  country,  from  its  con- 
nection with  the  prerogatives  of  the  Crown,  and  the  welfare  of  a  large  portion  of  her 
Majesty's  subjects;  and  it  was  also  a  matter  in  reference  to  which  we  had  incurred  a 
great  moral  responsibility,  inasmuch  as  there  was  reason  to  believe  that,  if  proper 
measures  had  been  taken  to  prevent  it  long  ago,  the  civil  war  in  America  would  have 
ended  before  now ;  and  if  the  recruiting  of  British  subjects  were  now  put  a  stop  to,  he 
believed  the  war  would  be  brought  to  a  comparatively  early  termination.  If  the  cases 
of  this  description  which  had  been  brought  before  Parliament  were  isolated  and  excep- 
tional— if  they  had  arisen  only  from  overzeal  or  indiscretion  or  avarice  on  the  part  of 
American  citizens — he  should  not  have  been  apt  to  notice  them.  But  the  federal 
recruiting  in  the  British  dominions  had  attained  large  dimensions.  No  man  could 
doubt  that  for  two  years  there  had  existed  a  deliberate  intention  on  the  part  of  the 
federal  government  to  fill  its  armies  from  the  inhabitants  of  foreign  countries,  and 
especially  with  subjects  of  the  Queen.  The  sanguinary  war  which  had  raged  had  ren- 
dered it  impossible  for  the  federal  government  to  recruit  its  armies  from  the  population 
of  the  federal  States,  and  it  now  deliberately  sought  to  recruit  its  armies  from  abroad. 
He  was  not  one  of  those  who  were  disposed  to  lay  very  much  stress  upon  the  foreign 
enlistment  act,  because  he  believed  that  it  was  seldom  found  to  be  very  efficient  in  its 
working,  either  with  regard  to  the  belligerents,  or  with  regard  to  onr  own  subjects. 
The  results  had  not  been  creditable  either  to  our  legislation,  our  jurisprudence,  our 
administration,  or  our  government ;  and  especially  the  attempts  which  had  been  made 
by  the  government  of  this  country  to  preserve  impartiality  fti  the  contest  on  the 
American  continent  had  not  procured  for  us  much  credit,  nor  tended  to  increase  the 
respect  with  which  we  were  regarded.  It  was  a  fact,  not  at  all  unknown  in  the 
metropolis  or  in  the  business  world,  that  one  of  the  belligerent  powers  had  been  plen- 
tifully supplied  with  arms  and  munitions  of  war  by  this  country  from  the  commence- 
ment of  the  contest ;  and  this  he  was  told  was  contrary  neither  to  the  foreign  enlist- 
ment act  nor  to  the  Queen's  proclamation  of  neutrality ;  and  yet,  as  soon  as  it  was 
proposed  to  supply  the  other  belligerent  power  with  ships,  a  course  which  would  prac- 
tically have  placed  the  resources  of  this  country  impartially  within  the  reach  of  both 
parties,  the  government  had  found  itself  compelled  to  take  action,  and  to  assert  its 
entire  neutrality.  He  maintained  that  at  no  former  period  of  our  history  had  foreign 
enlistment  so  extensively  prevailed.  It  was  a  fact  perfectly  notorious  that  there  had 
been  approved  agents  of  the  federal  government  established  not  only  in  Ireland  but 
also  in  England,  for  the  purpose  of  enlisting  recruits.  He  had  received  communica- 
tions upon  the  subject  from  the  midland  counties  informing  him  that  such  was  the 
case,  and  he  had  learnt  that  efforts  to  obtain  recruits  had  even  been  made  in  lancoln- 
shire,  where  it  would  have  been  thought  there  was  little  likelihood  of  success.  The 
federal  government  itself  had  made  no  secret  of  its  actions.  The  Secretary  of  State 
presented  to  Congress  a  biU,  strengthened  by  a  message  from  the  President,  actually 
providing  for  such  enlistments,  and  the  measure  was  referred  to  the  consideration  of  a 
committee.  The  bill  proposed  to  establish  a  foreign  recruiting  department,  the  head- 
quarters of  which  were  to  be  at  New  York,  and  that  its  reeruitiDg  agents  should  be 
scattered  through  foreign  countries.  He  believed  that  such  a  plan  had  never  been 
suggested  anywhere  but  in  America.  "Was  it  possible  to  doubt  that  the  chief  object  of 
such  a  measure  was  to  facilitate  the  enlistment  of  recruits  from  this  country  and 
other  portions  of  her  Majesty's  dominions?  The  law  was  not  passed,  and  it  failed 
partly  because  it  was  feared  that  so  open  a  manifestation  of  the  intentions  of  the  fed- 
erals might  excite  the  opposition  of  our  government.  The  bill  was  what  was  called, 
in  the  language  of  the  country,  "tabled."  We  had  not  only  this  to  complain  of,  but 
we  had  also  submitted  to  what  was  contrary  to  every  international  law.  He  had  by 
him  a  Liverpool  paper  in  which  it  was  stated  that  a  regiment  of  fifteen  hundred  Ger- 
mans had  been  levied  in  Germany,  and  that  they  were  to  sail  from  Liverpool  as  ships 
could  be  provided  for  the  purpose.  The  newspaper  recorded  the  departure  of  one 
hundred  and  thirty  Germans  in  the  same  manner  as  if  the  event  were  the.embarkatioa 
of  a  regiment  of  the  guards.  That  was  exactly  one  of  those  cases  which  the  foreign 
enlistment  act  had  been  intended  to  prevent.  Of  course  it  was  not  openly  stated  that 
men  were  enlisted  for  the  army.  It  was  pretended  that  the  demand  for  soldiers 
caused  by  the  severity  of  the  conflict  had  created  such  a  displacement  of  industrial 
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laTjorers  that  many  branches  of  the  industry  of  the  country  were  at  a  stand  still  on 
account  of  the  impossibility  of  procuring  workmen.  No  man,  however,  who  examined 
the  provisions  of  the  bill  to  wluch  he  had  referred  would  credit  such  statements  for  a 
moment.  The  provisions  of  the  bUl,  according  to  the  account  which  he  had  read  of  it, 
proposed  to  advance  the  passage  and  other  sums  of  money  to  the  emigrants,  which 
were  afterward  to  be  deducted  from  their  wages.  It  was  obviously  absurd  to  think 
that  the  federal  government  would  appoint  collectors  to  go  round  all  over  the  country 
and  collect  weekly  or  monthly  payments,  as  the  case  might  be.  The  money  could  only 
be  repaid  by  deductions  from  wages  if  the  men  were  engaged  in  service  under  the  gov- 
ernment, and  it  was  notorious  that  that  service  was  in  the  army.  They  knew  that  for 
the  last  two  years  proclamations  had  been  issued  for  recruits,  that  the  President  of  the 
federal  States  had  called  upon  the  different  States  to  supply  their  quota,  and  that  some 
of  those  proclamations  had  scarcely  produced  more  effect  than  so  much  waste  paper. 
There  were  only  two  States  where  the  quota  of  soldiers  was  supplied  proportionate  to 
the  population;  the  quotas  for  the  other  States  were  in  the  aggregate  three  hundred 
and  twenty-two  thousand  men  short — a  number  equalling  our  whole  army,  including 
the  army  in  India.  To  illustrate  the  difiScnlty  the  American  government  were  in  to 
obtain  soldiers,  he  might  refer  to  a  statement  which  te  had  seen  in  a  newspaper  of  an 
answer  which  President  Lincoln  had  given  to  a  deputation  from  certain  States  on  the 
subject  of  the  enlistment  of  colored  men,  who  were  paid  the  same  as  white  men.  The 
President's  answer  was  that  by  making  the  pay  the  same  he  expected  to  raise  one 
hundred  and  thirty-six  thousand  men.  In  even  the  more  wealthy  States  the  enlist- 
ments were  not  at  all  successful.  It  was  well  known  how  that  the  need  of  men  had 
driven  the  United  States  government  to  employ  negro  soldiers,  and  President  Lincoln 
had  recently  stated  that  he  expected  the  negro  regiments  would  provide  him  with  one 
hundred  and  thirty  thousand  men.  It  was  truly  horrible  to  think  that  such  vast  num- 
bers of  men  should  be  wanted  for  the  mere  purpose  of  slaughter.  In  the  space  of  very 
few  weeks  no  less  than  forty  thousand  men  had  been  lost  to  one  aiiny  alone,  and  from 
calculations  based  upon  hospital  returns  there  was  no  reason  to  think  that  that  num- 
ber was  exaggerated.  Such  a  state  of  things  was  not  creditable  to  tho  civilized  world, 
and,  at  least,  we  ought  to  take  steps  to  prevent  our  fellow-subjects  from  becoming  vic- 
tims in  the  dreadful  conflict  now  raging  in  America.  When  the  pretense  of  inducing 
men  to  go  over  to  America  to  work  upon  canals  and  railways  was  put  forth,  no  one 
could  be  deluded  by  it  in  that  House.  They  had  heard  of  the  case  which  occurred  not 
long  ago  in  Ireland,  where  a  number  of  operatives  were  induced  by  a  federal  agent  to 
accompany  him  to  the  United  States.  Upon  arriving  in  Boston  the  men  were  lodged 
in  a  sort  of  bam,  where  they  were  kept  without  food  all  day.  In  the  evening  strong 
drink  was  freely  supplied,  and  some  of  the  unfortunate  men  became  so  stupefied  thait 
they  did  not  recover  their  senses  for  two  days.  After  the  men  had  drank  deeply  Mr. 
Kidder,  the  person  by  whom  they  were  engaged,  visited  them,  accompanied  by  gov- 
ernment and  police  officers,  and'informing  them  that  he  had  been  disappointed  in  the 
work  for  which  he  had  engaged  them,  recommended  that  they  should  join  the  United 
States  Army,  at  the  same  time  tendering  the  bounty,  specially  inviting  them  to  join  a 
particular  regiment,  which  he  said  was  wholly  composed  of  Irishmen.  Some  were 
induced  to  accept  the  bounty,  but  the  others  were  turned  out  next  day,  and  were 
indebted  for  food  to  the  charity  of  their  fellow-countrymen  in  Boston.  That  was  the 
way  in  which  subjects  of  this  country  had  been  treated  in  a  town  where  we  had  a  con- 
sul. He  wanted  to  know  what  had  been  done  for  those  men,  and  what  reparation  had 
been  sought  for  them,  and  whether  any  precautions  had  been  taken  to  prevent  the 
recurrence  of  such  transactions  in  future.  That  such  practices  as  those  he  had  referred 
to  were  not  uncommon,  they  knew  upon  the  authority  of  a  federal  officer,  General 
Wisden,  who  remonstrated  against  the  sort  of  men  who  were  sent  to  him,  of  their 
being  mostly  foreigners,  and  of  the  manner  in  which  they  were, enlisted,  stating  that 
frequently  they  were  sent  off  to  the  depot  while  drugged,  and  refused  to  do  duty  upon 
recovery,  alleging  that  they  had  not  been  fairly  enlisted.  In  these  cases  the  men  were 
shot  at  once  without  trial.  Were  such  proceedings  to  be  allowed  to  continue?  It  was 
not  only  in  this  country  and  in  Ireland  that  the  practices  he  complained  of  had  been 
carried  on,  but  he  had  seen  letters  from  Canada  which  spoke  of  similar  doings  there, 
and  in  one  case  mention  was  made  of  the  desertion  of  several  non-commissioned  offi- 
cers and  men  from  a  regiment  serving  there,  tempted  to  do  so  by  the  inducement  being 
held  out  to  them  of  commissions  in  the  federal  army.  He  would  not  mention  the  par- 
ticular regiment  referred  to,  because  he  trusted  that  the  statement  might  not  be  cor- 
rect. He  might  be  told  that  all  these  were  general  statements ;  but  even  if  so,  they 
were  statements  known  to  all  the  world,  and  could  not  be  unknown  to  the  authorities 
here.  He  wanted  to  know  whether  we  were  to  continue  upon  terms  of  amity  and  alli- 
ance with  a  people  who  treated  us  in  this  manner,  and  who  received  our  remonstrances 
with  contempt.  It  was  to.be  regretted  that  the  case  of  the  Kearsarge  should  have 
been  suffered  to  pass  almost  without  notice.  A  more  flagrant  case  than  that  of  the 
officers  of  this  vessel  in  Cork  Harbor  had  never  occurred.  This,  however,  was  a  ques- 
tion between  nation  and  nation.    How  was  a  similar  question  treated  by  the  govern- 
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ment  of  the  United  States  in  1812?  Mr.  Madison,  in  his  declaration  of  war  against 
this  country,  went  far  beyond  the  order  in  council,  which  was  the  immediate  cause, 
and  complained  generally  of  the  practice  of  impressing  seamen  found  on  board  Ameri- 
can ships.  Mr.  Madison  did  not  complain  that  John  Smith  or  Tom  Jones  was  taken 
out  of  a  particular  ship,  nor  did  he  draw  an  indictment  as  particular  as  an  Old  Bailey 
lawyer  would  make  it,  but  he  complained  of  the  general  practice  of  this  country,  and 
said  the  United  States  would  not  suffer  it  longer.  He  did  not  wish  to  go  to  war — he 
rather  desired  to  put  a  stop  to  war.  When  this  country  had  been  treated  with  insult 
and  indignity;  when  our  fellow-countrymen  had  suffered  great  injuries;  he  wished, 
not  for  war,  but  for  something  like  vigorous  remonstrance,  and  an  assurance  that  the 
objectionable  practices  should  not  be  continued.  If  he  were  asked  whether  if  remon- 
strance failed  he  was  prepared  to  go  to  war,  he  would  ask,  in  reply,  for  what  were  we 
ever  to  go  to  war  if  not  for  insults  offered  to  our  sovereignty  and  injuries  done  to  our 
fellow-subjects,  for  which  no  redress  had  been  afforded?  Why  did  we  pay  £30,000,000 
a  year  for  our  army  and  navy  if  these  forces  were  not  to  be  employed  in  maintaining 
the  honor  of  the  country  and  affording  protection  to  our  fellow-countrymen?  We 
were  doing  neither.  We  had  supplied  the  northern  States  with  arms  and  munitions  of 
war  to  an  enormous  extent,  and  it  might  be  difficult  to  prevent  that.  But  we  had 
also  supplied  during  the  last  year  or  so  many  thousands  of  men,  and  of  the  tens  of 
thousands  who  had  been  massacred  in  this  awful  conflict  there  could  be  no  doubt  that 
a  large  proportion  of  the  victims  had  been  born  subjects  of  the  Queen.  He  contended 
that  such  a  state  of  things  ought  to  be  put  a  stop  to  by  her  Majesty's  government. 
We  had  no  business  to  be  in  amity  or  in  diplomatic  relations  with  a  country  which 
paid  so  little  regard  to  the  rights  of  our  fellow-subjects  as  the  federal  States  of  Amer- 
ica had  shown  in  this  matter.  He  could  not  help  thinking  that  a  great  deal  of  blame 
must  be  laid  to  the  charge  of  the  nations  of  Europe  for  the  continuance  of  this  war. 
When  two  great  armies  were  fronting  each  other,  was  not,  perhaps,  a  time  when  any 
hopeful  interference  could  take  place,  but  there  had  been  times  when  he  thought  inter- 
ference might  usefully  and  effectively  have  taken  place ;  while,  on  the  one  hand,  we 
took  a  tone  as  regarded  our  fellow-subjects  to  show  that  we  would  not  permit  the  repe- 
tition of  such  conduct  as  had  gone  on  during  the  last  year,  he  also  hoped  that  within 
a  very  few  weeks  there  might  be  such  a  state  of  affairs  in  that  countrj'  when  it  would 
be  perfectly  proper  and  possible  for  the  nations  of  Europe  to  enter  upon  this  matter 
with  a  firm  and  decided  tone,  and  that  they  would  take  those  steps  by  which  alone  he 
believed  this  horrible  carnage,  utterly  fruitless  in  itself,  injurious,  above  all,  to  Amer- 
ica, disgraceful  to  the  century  in  which  we  lived,  and  shocking  to  the  feelings  of  all 
mankind,  would  be  terminated.  The  noble  marquis  concluded  by  moving  that  an 
humble  address  be  presented  to  her  Majesty  for  the  papers,  &o. 

LoED  Brougham,  in  rising  to  second  the  motion,  wished  to  make  a  few  observations 
on  some  parts  of  his  noble  friend's  statements.  No  one  could  lament  more  deeply  than 
he  did,  not  only  the  cruel  and  calamitous  civil  war  which  had  been  raging  for  the  last 
three  years  in  America,  but  the  conduct  of  many  of  our  countrymen  in  joining  in  this 
dreadful  contest,  more  particularly  those  who  came  from  that  part  of  the  country  to 
which  his  noble  friend  belonged,  and  who,  he  lamented  to  say,  had  in  great  numbers 
entered  the  federal  army.  He  highly  disapproved  of  the  conduct  of  the  federal  govern- 
ment, not  only  in  the  attempt,  which  they  began  but  could  not  carry  out,  to  establish 
depots  for  raising  foreign  recruits,  but  he  disapproved  as  entirely  of  their  taking  men — 
even  if  they  did  not  inveigle  them  by  the  tricks  which  had  been  described — taking 
them  even  when  the  men  honestly  entered,  and  entered  knowing  what  they  were  doing, 
even  though  not  deceived  by  crimps  and  deluded  under  the  influence  of  strong  liquor. 
The  men  were  told  they  were  going  merely  to  labor  in  the  fields;  and  after  they  were 
there  they  were  told  there  was,  no  work  for  them,  and  they  were  asked:  "Will  you 
please  come  into  the  army?"  But  even  suppose  the  most  fair  and  honest  contract 
made  between  these  Irishmen  and  the  recruiting  officers  of  the  federal  government,  he 
still  disapproved  of  the  course  which  they  had  adopted.  What  was  their  complaint 
against  us?  That  we  were  not  sufficiently  nentral.  That  we  did  not  hold  the  balance 
even  between  the  two  parties-rfederals  and  confederates.  Both  parties  in  America,  he 
believed,  complaiued  of  us  in  this  respect;  but  could  there  be  a  more  open  infraction  of 
neutrality  than  the  conduct  of  those  who  compel  the  poor  Irish  immigrants  to  enter 
their  service,  or  who  take  them  into  their  service  ?  They  were  taking  men  in  -their 
service  who  were  guilty  of  an  offense  punishable  severely  in  this  country.  These 
men  were  criminals.  The  crime  of  which  they  were  guilty  had  lately  been  made 
a  misdemeanor  by  the  foreign  enlistment  act;  but  in  the  reign  of  George  II  it 
was  felony,  and  at  one  time  it  was  a  capital  felony.  The  men  were  still  crimi- 
nals; and  the  federal  government  employed  men  knowing  them  to  be  criminals, 
and  that  it  was  only  as  criminals  that  they  were  entering  into  their  service.  Time 
was  when  those  same  Americans  complained  bitterly  of  our  employing  foreign 
troops  to  subdue  them — to  do  the  very  same  thing  toward  them  which  the  federals 
were  now  doing  toward  the  confederates,  endeavoring  to  restore  the  Union — that  was 
to  conquer,  or  attempting  to  conquer,  the  confederates  by  foreign  troops.     In  the 
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drafts  to  supply  tbe  euormons  demands  ■which  this  most  lamentahle  war  had  made — 
he  believed  not  less  than  600,000  in  the  course  of  the  last  two  years — they  took  not 
regiments  or  corps,  but  thousands  of  persons  from  Germany,  and  he  grieved  to  say, 
hundreds  at  least  from  Ireland.  The  Germans  formed  a.great  part  of  theirresources 
to  supply  the  blanks  which  this  cruel  war  had  made.  These  Americans  complained 
of  our  conduct  in  1778 ;  and  the  worst  thing  they  considered  we  did,  in  attempting 
their  conquest,  was  the  employment  of  Hessian  and  other  German  regiments  in  the 
course  of  the  war.  The  eloquence  of  Mr.  Burke  and  of  Lord  Chatham  made  the  walls 
of  Pgirliament  ring  with  complaints  of  the  German  mercenaries  being  taken  into  the 
pay  of  the  government  for  the  purpose  of  subduing  America.  Now,  these  Americans 
were  doing  the  very  self-same  thing,  not  by  taking  corps  but  thousands  of  individuals  who 
are  foreigners  into  their  service,  and  employing  them  against  the  confederates.  He 
wished  his  voice,  which  hardly  reached  the  limits  of  that  room,  could  reach  across  the 
Atlantic,  to  his  old  friends  and  clients — ^for  taking  part  with  whom  in  1813,  to  which 
his  noble  friend  referred,  he  had  snflfered  much  abuse  in  this  country,  being  called  at 
one  time  the  attorney  general  6f  Mr.  Madison,  at  all  times  the  tool  of  Mr.  .Jefferson, 
aud  said  in  every  respect  to  have  given  the  preponderance  to  America  over  his  own 
country ;  a  groundless  charge,  but  it  was  made,  and  it  showed  the  anxiety  and  warmth 
with  which  he  supported  the  cause  of  America.  Would  that  his  former  clients  would 
now  listen  to  him,  imploring  them  for  once — once  and  for  all — ^to  be  satisfied  with  the 
glory  they  had  gained;  for  they  had  shown  the  greatest  courage  universally,  both 
confederates  and  federals  had  shown  the  greatest  fortitude,  the  greatest  courage,  the 
most  extraordinary  capacity  for  war — lie  meant  for  war  as  regarded  mere  fighting, 
which  no  doubt  a  great  part  of  war  was;  and  they  had  shown  that,  if  they  were 
not  sparing  of  other  men's  lives,  neither  were  they  sparing  of  their  own.  Let  them, 
then,  be  satisfied,  for  the  love  of  peace,  of  Christian  peace,  with  what  they  had  gained 
by  that  glory,  and  let  them  at  the  last  restore  peace  to  their  country.  He  believed  there 
was  but  one  universal  feeling — not  only  in  this  country  but  all  over  Europe^-of  repro- 
bation of  the  continuance  of  this  war,  of  deep  lamentation  for  its  existence,  and  of 
an  anxious  desire  that  it  should  at  length  be  made  to  cease.  His  noble  friend  had 
adverted  to  the  possibility  of  intervention.  He  had  himself  refused,  during  the  last 
three  weeks,  to  present  petitions  from  various  mercantile  bodies  to  urge  on  the  part  of 
the  government  intervention  in  the  American. war.  He  did  not  feel  that  the  time  had 
yet  arrived ;  but  he  lived  in  hopes  that  before  long  an  occasion  might  arise  when,  in 
conjunction  with  our  ally  on  the  other  side  of  the  channel,  we  should  interfere  with 
effect,  and  when  an  endeavor  to  accommodate  matters  and  restore  peace  between  the 
two  great  contending  parties  would  be  attended  with  success. 

Moved,  "  That  an  humble  address  be  presented  to  her  Majesty  for  copies  of  or  extracts 
from  any  dispatches  from  her  Majesty's  minister  at  Washington  relating  to  the  proceed- 
ings or  report  of  the  select  committee  of  the  United  States  Congress  on  immigration, 
or  to  bills  upon  that  subject  brought  into  Congress."  And  also,  "copies  of  or  extracts 
from  dispatches  or  reports  respecting  the  enlistment  of  Irish  immigrants  at-Boston  and 
Portland  in  the  month  of  March  last,  or  to  the  enlistment  of  any  of  her  Majesty's 
Canadian  subjects  in  the  United  States  Army." 

Eakl  EtrssBLL.  My  lords,  my  noble  friend  has  moved  for  copies  of  dispatches  and 
reports  respecting  the  enlistment  of  Irish  immigrants  in  the  United  States  service  at 
Boston  and  Portland,  and,  knowing  perfectly  well  that  those  papers  would  be  granted— 
for  their  production  has  been  promised — he  has  thought  it  right  to  raise  his  complaint 
that  remonstrances  have  not  been  made  at  Washington  against  the  proceedings  adopted 
at  those  two  places.  Now,  it  is  no  doubt  more  convenient  to  complain  of  your  minister 
abroad  and  your  foreign  secretary  at  home  before  you  have  the  papers ;  but  it  would, 
I  think,  be  more  candid  to  wait  till  you  have  the  papers,  and  then  to  see  whether  Lord 
Lyons  or  I  have  so  entirely  neglected  our  duty  as  my  noble  friend  presumes  we  have 
done.  I  can  only  say,  for  Lord  Lyons,  that  he  has  continually  remonstrated,  not  only 
by  dispatches  and  notes,  but  as  he  says  more  frequently  in  interviews  with  Mr.  Seward ; 
and  since  he  has  been  at  Washington  nothing  has  given  him  greater  vexation  and  dis- 
tress of  mind  than  those  proceedings  at  Boston.  I  shall  say  nothing  about  myself  at 
this  moment  except  that  I  have  seconded  the  efforts  of  Lord  Lyons.  Well,  my  noble 
friend,  after  many  explanations  on  this  subject,  remains  in  the  same  confusion  of  mind, 
with  respect  to  the  foreign  enlistment  act,  that  was  so  prevalent  at  the  commencement 
of  this  war.  He  says,  "  You  allow  muskets  and  powder  to  be  conveyed  to  the  federal 
States,  while  at  the  same  time  you  prohibit  ships  from  going  to  the  confederates."  In 
the  first  place,  it  so  happens  that  there  is  that  distinction  in  the  law.  There  is  no  law 
which  prevents  persons  in  this  country  from  taking  arms  or  powder  either  to  the  fed- 
eral States  or  to  the  confederates.  Such  articles  are  liable  to  capture,  and  the  vessel 
conveying  munitions  of  war  may  also  be  condemned,  if  found  attempting  to  break  the 
blockade ;  but  those  who  carry  such  munitions  are  not  liable  to  any  punishment  in  this 
country  for  so  carrying.  There  is  likewise  reason  as  well  as  law  for  this  distinction. 
When  you  send  muskets  or  powder  as  articles  of.  merchandise,  they,  as  the  American 
authorities  have  always  declared,  are  among  the  productions  of  the  industry  of  the 
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country  from  whicli  thejr  come,  and  those  who  send  them  do  not  themselves  perform 
any  act  of  hostility.  Such  munitions  may,  indeed,  after  reaching  a  belligerent,  be  then 
applied  for.  purposes  of  hostility ;  but  it  is  a  very  different  thing  if  you  have  men  either 
enlisted,  ota.rrayed  in  this  country  for  the  purpose  of  hostilities  agaiust  any  power 
with  whipji  her  Majesty  is  at  peace,  or  if  you  have  a  ship  sent  out  from  your  shores 
for  the  purpose  of  hostilities  against  such  a  State.  If  the  ship  went,  as  some  of  the 
American  judges  have  in  certain  cases  found  was  the  fact,  merely  with  a  crew  suffi- 
cient to  take  the  vessel  into  the  port  of  a  belligerent,  that  might  be  a  case  somewhat 
analogous  to  the  carrying  of  cannon  and  muskets.  But  when  the  vessel  and  crejv  go 
forth  already  equipped  from  the  coast  of  the  neutral,  and  with  a  sufficient  crew  to  com- 
mit hostilities  directly  they  get  to  sea  against  the  State  in  amity  with  her  Majesty,  it 
is  evident  that  that  is  quite  a  different  proceeding  from  carrying  muskets  over  ironl 
your  own  coast  to  a  belligerent's  coast  as  merchandise.  Take  the  case  which  occurred 
two  hundred  years  ago  when  10,000  men  were  sent  to  take  part  in  the  civil  war  in 
Portugal.  If  you  have  10,000  men  arrayed  and  sent  from  your  shores  to  take  part  in 
a  civil  war,  the  government  are  properly  responsible  for  that.    But  with  a  confusion 

of  ideas  on  the  part  of  my  noble  Mend,  which  is  hardly  excusable 

f.The  Maequbss  of  Claneicaede.  There  is  no  confusion  in  what  I  said.  What  I 
said,  or  intended  to  say,  was  that  one  of  the  objections  to  the  foreign  enlistment  act 
was  that  it  did  not  meet  the  contingency  which  has  arisen.  I  found  fault,  not  with 
the  government,  but  with  the  act. 

Eabl  Eussbll.  I  am  aware  of  that,  but  my  noble  friend  did  not  appear  to  see  the 
reason  of  the  act,  and  a  very  sound  and  sufficient  reason  it  is,  namely,  that  if  you  send 
cannon  or  muskets  they  are  articles  of  merchandise,  but  if  you  send  men  armed  with 
muskets  and  formed  into  regiments  to  be  employed  against  a  state  in  amity  with  her 
Majesty  you  are  clearly  taking  part  in  the  war.  It  is  on  that  principle  that  we  have 
not  allowed  ships  to  go  from  this  country  armed  and  ready  to  commence  hostilities,  if 
we  could  prevent  it.  We  have  so  acted,  believing  not  only  that  it  is  the  law,  but  that 
the  law  is  based  on  a  sound  principle.  My  noble  friend  went  on  to  complain  of  what 
has  been  done  in  Ireland ;  and  certainly  I  am  ready  to  complain  of  that  as  much  as  he 
is.  But,  when  we  come  to  investigate  the  circumstances,  the  question  is  whether  the 
government  or  those  who  execute  the  law  in  Ireland  are  to  blame  for  anything  which 
has  occurred  there.  It  appears  that  a  person  named  Finney,  representing  himself  as  a 
merchant,  who  had  lived  twelve  or  thirteen  years  in  the  United  States,  engaged  in  a  specu- 
lation with  another  person  named  Kidder  to  induce  men  to  go  from  Ireland  to  America, 
in  order  to  obtain  the  $600  or  $700  per  head  bounty  money  on  their  entering  the  army 
there.  These  speculators  put  the  greater  part  of  that  money  in  their  own  pocket,  and 
defrauded  the  honest,  but  I  must  say  credulous,  countrymen  of  my  noble  Mend.  My 
noble  Mend  says  that  when  these  advertisements  appeared,  holding  out  the  hope  of 
high  wages  to  these  poor  people  by  working  on  railways  and  canals  in  America,  he  is 
at  a  loss  to  conceive  how  any  of  them  should  have  allowed  themselves  to  be  so  duped. 
Well,  if  he  is  at  a  loss  to  conceive  how  that  could  be,  certainly  I  must  be  much  more  so ; 
but  I  am  afraid  that  such  credulity  is  characteristic  of  his  countrymen.  But  how  is  the 
government  to  blame  in  the  matter  ?  If  a  man  comes  to  this  country  and  says  to  labor- 
ing men  already  earning  tolerable  wages :  "If  you  will  go  and  work  in  Germany  or 
in  America,  or  wherever  it  may  be,  I  will  take  care  that  you  shall  get  very  high  wages," 
and  if  people  are  simple  enough  to  yield  to  that  temptation,  how  can  the  government 
be  blamed  for  their  imprudence  or  folly  ?  It  must  be  a  very  singular  government  indeed 
which  should  undertake  that  no  man  shall  do  anything  improvident  or  foolish.  Well, 
about  one  hundred  of  these  men  went  from  Ireland  to  Boston  and  Portland.  My  noble 
Mend  has  truly  described  the  nefarious  treatment  they  met  with  in  those  places.  I 
cannot  but  think  that  the  United  States  police  acted  a  very  unworthy  part;  as  well  as 
those  who  were  immediately  concerned  in  inveigling  these  persons.  But  the  police 
and  the  recruiting  officers  declared  before  a  committee  of  inquiry  which  the  American 
government  instituted  that  when  the  men  engaged  to  enlist  they  were  perfectly  sober, 
and  that,  however  drunk  they  were  the  evening  before,  they  were  sober  at  the  time 
they  enlisted.  Well,  Lord  Lyons  said,  and  I  think  very  justly,  that  the  men  themselves 
should  have  been  examined  as  to  the  treatment  they  received  and  the  state  in  which 
they  were  when  they  enlisted.  Instead  of  that,  several  of  them  were  carried  off  as 
recruits  and  immediately  sent  to  join  the  United  States  army.  One  of  them,  named 
Sullivan,  was  afterward  taken  to  hospital ;  and  he  subsequently  told  his  story  to  Lord 
Lyons,  explaining  the  way  he  had  been  coerced,  and  how  he  had  escaped.  I  have  said 
before  that  I  think  it  highly  discreditable  to  the  United  States  government,  to  their 
civil  as  well  as  their  military  authorities,  that  they  did  not  immediately  make  an 
investigation  into  the  facts  stated  to  them  by  Lord  Lyons  ;  that  they  did  not  bring 
all  these  men  to  Washington,  and,  unless  they  were  found  to  have  enlisted  in  a  per- 
fectljr  voluntary  manner,  discharge  them.  Lord  Lyons  has  remonstrated  against  the 
Inaction  of  the  United  States  government  and  their  want  of  attention.  But  my  noble 
Mend  requires  more  than  this ;  he  seems  to  think  we  should  have  intimated  that  if  our 
remonstrances  were  neglected  we  would  go  to  war.    He  says  that  if  ever  there  was  a 
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case  for  -war  this  is  that  case ;  and  he  asks,  "  If  remonstrances  of  this  kind  are  not 
attended  to,  when  will  you  go  to  war?"  Uudouhtedly,  these  acts  Of  injustice  are  the 
sort  of  acts  which  are  frequently  calculated,  unless  they  are  redie^^gd,,  to  lead  to  war, 
and  it  is  the  bouuden  duty  of  the  American  government  to  attend  to  remonSJiaiices  so 
well  grounded  as  those  which  we  have  addressed  to  them.  The  conduct  of  13ie  Ameri- 
can government  in  1812  is  held  up  by  the  noble  marquis  as  an  example  for  imitation. 
I  cannot  think  that  this  is  the  case ;  for  if  the  complaints  of  the  American  government 
had  been  well  founded,  if  they  had  waited  a  few  months  they  would  have  seen  the 
effect  of  the  eloquence  of  my  noble  and  learned  friend,  (Lord  Brougham.)  But  it  is  to 
be  recollected  that  the  American  government  at  that  time  had  to  complain  of  what  I 
think  was  a  very  great  abuse,  the  arbitrary  and  lawless  power  exercised  by  our  offi- 
cers, who  had  seized  men,  and,  without  any  proof  of  their  being  British  subjects, 
pressed  them  into  our  navy.  Americans  have  told  me  how  strong  was  the  feeling 
which  that  caused.  I  have  been  told  that  it  frequently  happened  that  the  sons  of; 
farmers  in  the  New  England  States  who  had  gone  on  board  merchant  ships  for  a  year  or 
two,  were  seized  and  made  to  serve  on  board  our  ships  of  war  as  if  they  were  British 
subjects,  and  no  redress  could  be  obtained.  Of  course,  that  conduct  rankled  in  the 
minds  of  the  Americans,  but  stiU  some  years  elapsed  before  they  proceeded  so  far  as  TO 
make  it  a  casus  ielli  against  this  country.  Your  lordships  must  bear  in  mind,  too,  that' 
if  we  were  to  resort  to  extremities  we  should  have  considerable  difficulty  in  determin- 
ing what  course  to  pursue,  for  the  Confederate  States  are  in  the  constant  habit  of 
ordering  conscriptions  and  forcing  British  subjects  to  serve  under  their  standard. 
When  our  consuls  have  remon  strated,  they  have  been  told,  in  the  first  place,  that  the  men 
might  apply  to  the  courts  of  justice,  and  then,  when  they  repeated  their  remonstrances, 
the  consuls  themselves  Were  sent  away  altogether.  If,  therefore,  we  have  to  cpmplain 
of  great  injuries  on  the  part  of  the  federal  States,  we  have  no  less  reason  to  complain 
of  the  conduct  of  the  Confederate  States,  and  if  war  is  our  only  remedy  we  must  go  to 
war  with  both  belligerents.  The  noble  marquess  seems  to  have  an  appetite  for  war,  and 
perhaps  he  would  be  better  pleased  to  go  to  war  with  both  parties  than  with  one  only. 
AU,  however,  I  can  say  at  present  is  that  our  remonstrances  shall  be  continued,  and 
that  we  shall  continue  to  warn,  as  we  have  heretofore  endeavored  to  warn,  the  subjects 
of  her  Majesty  in  Ireland  against  embarking  in  these  plans  which  pretend  to  be  plans 
for  obtaining  their  labor  at  high  wages  in  America,  but  which  are  really  intended  to 
entrap  them  to  serving  in  the  armies  of  the  federal  government,  and  to  secure  the 
fraudulent  gains  which  the  concoctors  of  these  schemes  hope  to  make  in  the  shape  of 
bounties  for  enlistment.  I  agree  with  the  noble  and  learned  lord  (Lord  Brougham)  who 
has  just  spoken  that  this  is  a  most  horrible  war.  There  appears  to  be  such  hatred  and 
animosity  between  great  hosts  of  men,  who  were  lately  united  under  one  government, 
that  no  consideration  seems  powerful  enough  to  induce  them  to  put  an  end  to  their 
fratricidal  strife,  and  it  is  difficult  to  deal  with  them  on  those  ordinary  principles  which 
have  hitherto  governed  the  conduct  of  civilized  mankind.  It  is  to  be  hoped  that  these 
hostilities  may  cease,  but  I  am  afraid  it  is  not  to  be  reckoned  on  that  any  interference  of 
ours  would  tend  to  conduce  to  that  end ;  because,  among  the  other  feelings  of  violence  and 
animosity  which  prevail  in  America,  there  is  a  strong  feeling  against  any  of  the  nations 
of  Europe,  but  especially  any  of  the  monarchical  nations,  pretending  toi  meddle  with  the 
civil  war  now  raging  in  that  country.  I  am  afraid,  therefore,  that  we  shall  not  be 
able  by  any  of  the  means  suggested  to  put  an  end  to  this  war.  Still,  it  is  dreadful 
to  thiiUi  that  hundreds  of  thousands  of  men  are  being  slaughtered  for  the  purpose  of 
preventing  the  southern  States  from  acting  on  those  very  principles  of  independence 
which  in  1776  were  asserted  by  the  whole  of  America  against  this  country.  Only  a  few 
years  ago  the  Americans  were  in  the  habit,  on  the  4th  of  July,  of  celebrating  the  pro- 
mulgation of  the  declaration  of  independence,  and  some  eminent  friends  of  mine  never 
failed  to  make  eloquent  and  stirring  orations  on  those  occasions.  I  wish,  while  they 
kept  up  a  useless  ceremony — for  the  present  generation  of  Englishmen  are  not  respon- 
sible for  the  war  of  independence — ^that  they  had  inculcated  upon  their  own  minds  that 
they  should  not  go  to  war  with  four  millions,  five  millions,  or  six  millions  of  their 
fellow-countrymen  who  want  to  put  the  principles  of  1776  into  operation  as  regards 
themselves.  With  respect  to  the  motion  of  the  npble  marquess  I  shall  produce  whatever 
papers  we  have  got.  Those  papers,  I  think,  tell  a  story  very  discreditable  to  the  Amer- 
ican republic.  AU  I  can  say  is  that  we  shall  continue  to  remonstrate  in  the  strongest 
terms,  not  to  save  the  unfortunate  men  who  have  already  enlisted,  and  many  of  whom 
have  already  fallen  in  the  field,  but  with  a  view  to  prevent  similar  practices  in  future. 
The  Marquess  of  CiiANiuCAEDE  said  he  did  not  want  the  government  to  take  any 
steps  for  the  protection  of  persons  who  had  voluntarily  separated  from  their  allegiance  to 
the  Queen  and  taken  part  with  the  federal  or  Confederate  States.  But  there  were 
others  who  had  been  entrapped  into  the  American  service,  and  he  was  sorry  to  hear  that 
the  noble  lord  intended  to  do  no  more  than  continue  his  remonstrances,  which,  up  to 
the  present  moment,  had  proved  quite  ineffectual.  If  the  noble  earl  inquired  of  the 
secretary  of  war,  he  would  learn  that  about  five  thousand  men,  chiefly  bachelors,  were 
now  embarking  every  week  at  Cork  for  America,  that  they  were  provided  with  free 
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passages  paid  for  in  greenbacks,  and  that  as  soon  as  they  landed  they  were  either  put 
on  hoard  American  ships  of  war  or  sent  to  one  or  other  of  the  American  armies.  While 
all  this  was  going  on  the  noble  lord  would  also  learn  that  we  could  get  no  recruits  in 
Ireland  for  our  own  regiments,  and  that  thg  military  authorities  were  actually  going 
to  reduce  the  recruiting  depot  at  Cork. 

Eari.  Russeix  said  that  if  the  noble  marquess  would  furnish  him  with  reliable  evi- 
dence of  illegal  transactions  at  Cork  or  elsewhere  he  would  at  once  order  the  parties  to 
be  prosecuted. 

The  motion  agreed  to. 
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THE  VICE-ADMIEALTY  COUET  OP  THE  BAHAMAS. 

PUBLISHED  BY  THE  BEITISH  GOVEEN- 

MENT  AS  AK  APPENDIX  TO  THE 

ALEXANDEA  CASE.* 

THE  CASE  OF  THE  OEETO. 

In  the  Vice-Admiralty  Court  of  tlie  Bahamas. 
« 
Our  Sovereign  Lady  The  Queen  vs.  The  British  Steamship  Oreto,  her  tackle,  &c., 
seized  by  Commander  Henry  Dennis  Hiokley,  esq.,  commanding  lier  Majesty's  ship 
Greyhound,  for  an  alleged  breach  of  foreign  enlistment,  act. 

Decree  of  Ms  honor  the  judge,  pronounced  in  the  above  case  on  pie  2d  day  of  August,  A.  D.  1862. 

The  adyooate  general,  the  Hon.  G.  C.  Anderson,  on  behalf  of  the  Crown. 

Bruce  L.  Burnside,  esquire,  on  behalf  of  the  claimant. 

The  British  steamship  Oreto  has  been  seized  by  the  commander  of  her  Majesty's  ship 
Greyhound  on  the  alleged  ground,  as  appears  by  the  libel,  that  James  Alexander 
Duguid,  now  or  lately  master  of  the  said  ship,  and  others  exercising  authority  over  her, 
have,  without  leave  of  her  Majesty  the  Queen,  and  within  the  jurisdiction  of  the  Bahamas, 
attempted  to  equip,  furnish,  and  fit  out  the  said  steamship  Oreto,  with  intent  that  she 
should  be  employed  in  the  service  of  certain  persons  exercising  or  assuming  to  exercise 
the  powers  of  government  in  certain  States  claiming  to  be  designated  and  known  as 
the  Confederate  States  of  America,  to  cruise  and  commit  hostilities  against  the  citizens 
of  the  United  States  of  America,  her  Majesty  the  Queen  being  at  the  time  at  peace 
■with  the  said  United  States,  and  have  thereby  acted  in  violation  of  the  act  59  Geo.  3, 
c.  69,  commonly  known  as  the  foreign  enlistment  act. 

Now,  to  support  the  libel  it  is  necessary  that  proof  should  be,  given — Ist,  that  the 
aforesaid  parties,  having  charge  of  the  Oreto  while  the  vessel  was  within  the  jurisdic- 
tion of  the  Vice-Admiralty  Court  of  the  Bahamas,  attempted  to  equip,  furnish,  and  fit 
her  out  as  a  vessel  of  war ;  2d,  that  such  attempt  was  made  with  tiie  intent  tliat  she 
should  be  employed  in  the  service  of  the  Confederate  States  of  America ;  and,  3d,  that 
such  service  was  to  cruise  and  commit  hostilities  against  the  citizens  of  the  United 
States  of  America.  Witnesses  have  accordingly  been  produced  to  prove  that  the  Oreto 
is  constructed  for  and  fitted  as  a  war  vessel ;  that  acts  have  been  done  in  her,  since  she 
came  to  Nassau,  which  constitutes  an  attempt  to  equip,  fit,  and  arm  her  as  a  vessel  of 
war.  That  from  certain  conversations  which  were  overheard  between  the  master  qf 
the  vessel  and  a  person  who  came  out  passenger  in  her,  and  from  certain  acts  done  by 
this  person,  there  is  proof  that  she  was  intended  for  the  service  of  the  Confederate 
States  of  America,  and  to  cruise  against  the  citizens  of  the  United  States. 

It  has  been  contended  by  the  proctor  for  the  respondents  that  proof  ought  also  to 
have  been  given  that  her  Majesty  the  Queen  was  at  peace  with  the  United  States  of 
America,  as  the  court  cannot  take  judicial  notice  of  that  fact.  That  it  ought  to  have 
been  proved  that  there  is  such  a  place  as  the  Confederate  States  of  America,  and  that 
proof  should  have  been  given  that  no  leave  had  been  obtained  to  fit  the  Oreto  as  a  ves- 
sel of  war.  Without  entering  further  into  the  subject,  I  will  dismiss  these  points  by 
stating  my  opinion,  that  the  court  is  bound  to  take  judicial  notice  of  her  Majesty's 
proclamations,  and  that  in  the  proclamation  of  the  13th  of  May,  1862,  the  Confederate 
States  of  America  are  named,  and  it  is  also  alleged  that  her  Majesty  is  at  peace  with 
the  United  States  of  America,  and  that  as  the  allegation  in  the  libel,  that  there  was  no 
license  from  her  Majesty  to  fit  the  Oreto  as  a  vessel  of  war,  has  not  been  traversed,  the 
court  has  a  right  to  assume  that  it  is  admitted. 

*  Particularly  referred  to  on  pages  606  and  613  of  vol.  II,  and  in  Parliamentary  and  Judicial  Appendix, 
No.  15,  page  390. 
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A  responsive  plea  has  been  put  in  by  the  defendants. 

1st.  Denying  that  there  was  any  agent  of  the  owners  or  persons  interested  in  the 
Oreto  of  the  name  of  John  Lowe,  on  board  of  her,  as  affirmed  in  the  libel ;  that  the  said 
Lowe  was  merely  a  iiassenger  and  never  exercised  any  power  or  control  over  the  ves- 
sel. 

2d.  Denying  that  James  Alexander  Duguid,  the  captain,  or  any  person  exercising 
authority  over  the  said  steamship,  attempted  to  equip,  furnish,  or  fit  out  the  said  ship 
with  intent  that  she  should  be  employed  in  the  service  of  the  Confederate  States  of 
America,  to  cruise  and  commit  hostilities  against  the  citizens  of  the  United  States. 

3d.  That  while  the  Oreto  lay  in  the  river  Mersey,  immediately  previous  to  her  sailing 
for  this  port,  British  men-of-war  frequently  passed  and  repassed  her,  and  that  she  was 
at  aU  times  in  a  conspicuous  and  public  position  without  having  been  seized  or  arrested, 
or  subjected  to  detention,  and  that  she  quitted  Liverpool  in  the  open  day  without  any 
manner  of  haste  or  secrecy ;  that  the  master,  while  she  was  so  lying  in  the  Mersey 
waiting  instructions  from  the  owner,  directed  the  mate  to  employ  the  crew  during 
their  leisure  hours  in  doing  ordinary  ship's  work,  fitting  gear,  stropping  blocks,  &c., 
during  which  time,  as  well  as  after  she  sailed,  certain  spare  blocks  which  were  then  on 
board,  and  which  were  intended  solely  for  the  use  of  the  ship  as  part  and  parcel  of  her 
rigging,  and  not  in  any  way  whatever  as  blocks  for  gun  tackles,  or  as  part  of  the  fur- 
niture of  guns,  were  stropped  by  the  said  crew,  and  the  said  blocks  were  never  known 
or  called  as  gun-tackle  blocks,  until  a  certain  Edward  Jones,  a  man  of  infamous  and 
abandoned  character,  who  had  been  shipped  on  board  in  the  capacity  of  boatswain, 
called  them  gun-tackle  blocks.  That  neither  the  said  Alexander  Duguid,  nor  any  per- 
son whatsoever,  having  authority  over  the 'said  steamship  during  the  time  she  was  at 
the  port  of  Nassau,  ever  gave  any  orders  or  directions  to  strop  blocks  as  gun-tackle 
blocks,  or  to  strop  any  blocks  whatever.  But  any  blocks  which  may  have  been  strop- 
ped on  board  the  said  ship  was  done  by  the  seamen  of  the  Oreto  in  their  ordinary 
avocations,  and  is  always  done  on  board  merchant  ships  in  order  that  they  might  have 
employment  on  board,  and  not  for  the  purpose  of  fitting  the  Oreto  as  a  vessel  of  war. 

4th.  That  no  faith  or  credit  ought  to  be  given  to  the  depositions  of  Charles  Ward,  a 
witness  for  the  party  proponent,  that  he  is  a  man  of  abandoned  character,  and  is  actu- 
ated by  malicious  and  vindictive  feelings  against  the  said  James  Alexander  Duguid, 
and  has  sworn  falsely  for  the  purpose  of  carrying  out  an  avowed  intention  of  doing  an 
injury  to  the  said  J.  A.  Duguid. 

On  the  evidence  given  in  support  of  this  plea  I  shall  remark  as  I  proceed. 

The  evidence  which  has  been  produced  in  support  of  the  prosecution  may  be  classed 
into  two  parts : 

1st.  That  which  relates  to  circumstances  which  occurred  iefore  the  vessel  arrived 
within  the  jurisdiction  of  the  Admiralty  Court  of  this  colony. 

2d.  That  which  applies  to  facts  done  siibsequently  to  such  arrival. 

To  the  first  division  belong  the  construction  and  fitting  of  the  vessel  before  she  left 
England,  the  flags  or  other  materials  which  she  had  on  board  when  she  sailed,  and  the 
conversations  or  remarks  of  the  parties  in  charge  of  her  while  on  her  passage  from 
England. 

To  the  second  division  belong  the  proceedings  on  board  the  vessel  after  her  arrival 
within  the  jurisdiction  of  the  Bahamas  Vice-Admiralty  Court. 

From  the  evidence  appertaining  to  the  first  division  I  abstract  the  following,  which 
is  all  that  I  think  in  any  degree  material : 

Mr.  Wynne  Fitzjames  Duggan,  the  chief  mate  of  the  Oreto,  says,  "I  am  chief  officer 
of  the  Oreto.  The  number  of  men,  all  told,  on  board  was  fifty-two  or  fifty-three.  I 
believe  that  was  an  ordinary  crew.  We  had  not  too  many.  We  had  no  cargo.  The 
Oreto  was  fitted  (when  she  left  England)  as  she  is  now.  All  vessels  are  not  fitted 
%like.  I  have  seen  some  ships  fitted  with  regard  to  bolts  in  ports  as  she  is.  I  have 
seen  vessels  intended  to  carry  cargo  fitted  as  she  is.  Some  of  Green's  and  WiOTam's 
ships  are  so  fitted.  There  was  a  passenger  on  board  whose  name  was  Lowe.  He  did 
not,  to  my  knowledge,  exercise  any  authority  over  the  ship." 

In  the  cross-examination,  Mr.  Duggan  says,  "  I  had  access  to  every  part  of  the  Oreto. 
I  have  gone  right  through  the  vessel.  I  have  never  seen  any  implements  of  war  or  any 
ammunition  on  board  of  her.  The  shot  boxes  were  full  of  cabbages,  turnips,  and  pota- 
toes." 

William  Porter,  a  seaman  of  the  Oreto,  deposes  that  the  vessel  had  no  stowage  room 
for  cargo.  She  was  not  fitted  as  merchant  vessels  usually  are.  She  had  a  magazine. 
He  says,  "I  believe  there  were  shell  rooms.  I  was  in  a  room  where  shells  were  stowed. 
She  had  light  rooms.  They  are  not  usual  in  merchant  vessels.  She  had  boxes  for  stot. 
She  had  two  gigs,  a  life-boat,  pinnace  and  dingey.    I  took  her  to  be  a  gun-boat. 

"  We  had  a  passenger  named  Lowe  on  board.  As  far  as  I  could  see,  Mr.  Lowe  had  a 
little  authority  on  board.  On  one  of  the  mess  kids  being  broken,  I  heard  Mr.  Lowe 
say  to  Captain  Duguid,  he  ought  to  take  better  care  of  the  things.  Mr.  Lowe  has 
given  me  different  orders,  and  told  me  to  steer  different  courses  when  I  was  at  the 
helm." 


PARLIAMENTARY   AND   JUDICIAL    APPENDIX,    NO.   XVIII.      511 

Cross-exatnined :  I  "  canaot  say  -whetlier  Captain  Duguid  knew  it ;  I  might  have  been 
reprimanded  if  he  had." 

Peter  Hanson,  a  seaman  of  the  Oreto,  says:  "The  Oreto  (meaning  when  she  sailed 
from  England)  was  fitted  just  as  she  is  at  the  present  time.  I  have  not  been  in  steam- 
boats before.  I  have  been  in  sailing  vessels.  I  have  never  been  on  board  one  fitted 
like  the  Oreto.    There  is  no  place  for  cargo." 

Walter  Irving,  a  fiiemau  of  the  Oreto,  states :  "  I  have  served  on  board  steamships 
before ;  I  have  been  so  serving  six  or  seven  years.  The  Oreto  was  not  fitted  like  steam- 
ships I  have  been  serving  in  before,  they  were  merchant  ships  and  passenger  vessels. 
I  did  not  see  any  cargo  on  board  the  Oreto,  there  were  shot  and  shell  boxes,  and  a  place 
which  the  crew  called  a  magazine.  I  know  a  flag  they  call  the  confederate  fla",  I  saw 
one  on  board  the  Oreto  ;  I  saw  it  on  the  quarter-deck  before  we  came  in  here ;  I  saw  it 
among  other  flags.  There  was  an  American  and  a  French  flag.  There  was  a  passen- 
ger on  board  named  Mr.  Lowe,  he  seemed  to  have  great  interest  in  the  ship." 

With  respect  to  the  flag  mentioned  by  this  man,  I  will  observe  that  had  there  been 
a  confederate  flag  on  board  the  Oreto,  I  should  not  consider  it  as  very  powerful  evi- 
dence, inasmuch  as  it  was  with  American,  French,  and  other  flags,  and  might  have 
been  sent  on  boai'd  with  a  generaf  assortment  of  flags  which  many  merchant  vessels 
have.  But  it  will  be  seen  that  Captain  Duguid  in  his  examination  swears  that  there 
was  no  confederate  flag  on  board.  He  states,  that  when  the  flags  were  sent  on  board 
the  ship  at  Liverpool,  they  were  wrapped  up  in  separate  papers,  and  marked  with  their 
repective  names.  That  seeing  one  marked  "  confederate  flag,"  he  immediately  sent  it 
ashore,  fearing  that  the  possession  of  such  a  flag  migh  involve  them  in  some  trouble 
should  they  be  boarded  by  an  American  vessel  of  war.  Drawing  my  conclusions  from 
the  manner  in  which  his  evidence  was  given,  and  all  the  accompanying  circumstances, 
I  cannot  but  be  of  opinion  that  there  was  no  confederate  flag  on  board  after  the  ship 
left  Liverpool,  and,  consequently,  that  the  witness,  Walter  Irving,  and  the  man  Ward, 
who  gives  evidence  to  the  same  effect,  have  stated  as  far  as  regards  the  confederate 
flag  what  is  not  true. 

Thomas  Robinson,  a  fireman  of  the  Oreto,  states :  "  I  have  served  on  board  of  ocean 
steamers,  in  the  Great  Britain  and  Great  Eastern  steamships,  and  in  the  Cunard  line 
of  boats ;  there  was  a  great  difiference  in  the  fitting  of  the  Oreto." 

John  Quin,  a  fireman  of  the  Oreto,  says :  "  I  have  been  to  sea  ten  years  ;  I  have  been 
employed  in  merchants'  steamboats,  in  passenger  vessels,  and  vessels  carrying  troops. 
I  never  served  on  board  a  steam  vessel  in  the  merchant  service  fitted  out  like  the 
Oreto." 

Charles  Ward,  the  steward  of  the  Oreto,  says :  "  The  Oreto  had  not  the  appearance 
of  such  merchant  vessels  as  I  have  been  in  before.  There  were  shot  lookers,  and  a 
magazine,  gun-room,  shell-room,  &c. 

"  Mr.  Lowe  was  a  passenger  in  her ;  four  or  five  days  after  we  sailed  he  came  to  me 
and  told  me  to  be  careful  and  keep  an  account  of  everything,  as  it  would  be  saving  a 
good  deal  of  trouble  when  the  crew  would  be  leaving,  and  her  guns  and  ammunition 
put  on  board,  and  a  new  crew  shipped,  and  very  likely  everything  would  be  done  in  a 
hurry,  and  he  said  he  would  reward  me  handsomely.  I  have  heard  him  repeatedly  tell 
the  captain  to  get  things  done  as  he  wanted  them  done  in  the  ship,  and  he  was  guided 
by  Mr.  Lowe  on  the  voyage  in  the  working  of  the  ship  and  getting  things  done ;  this 
has  happened  several  times.  I  heard  the  captain,  Mr.  Lowe,  and  the  chief  engineer 
speak  with  regard  to  the  ship.  I  always  understood  them  to  say  she  was  fitted  for  the 
southern  government  as  a  gunboat,  whether  for  the  government  or  a  private  gentle- 
man I  cannot  say ;  they  were  conversing  in  the  cabin. 

"  There  was  a  flag  in  the  captain's  cabin ;  it  had  one  white  stripe  and  two  red  ones 
on  each  side  of  the  white,  and  in  the  comer  there  was  blue,  with  stars  in  it.  I  don't 
know  the  secession  flag.  I  heard  Mr.  Lowe  tell  the  captain  that  he  treated  the  slaves 
on  his  plantation  better  than  he  (the  captain)  treated  the  men.  Mr.  Lowe  stated  that 
he  would  make  a  different  arrangement  when  he  came  to  port,  and  he  did. 

"  I  heard  Mr.  Lowe  tell  Captain  Duguid  to  get  those  gun-tackle  blocks  shipped  and 
put  away,  not  to  be  used  for  an j»  purpose  at  present.    This  was  before  we  came  here." 

With  respect  to  this  evidence,  I  will  here  observe  that  Charles  Ward  had  been 
imprisoned  by  Captain  Duguid  for  some  alleged,misoonduct ;  that  he  gave  his  evidence 
evidently  under  feelings  of  resentment.  Now,  when  the  meaning  of  any  conversation 
or  remark  he  may  have  heard  depends  so  much  on  the  ipsissima  verba  which  were  spoken, 
the  inferences  which  he  may  draw  from  them  may  be  such  as  their  import  did  not  jus- 
tify, and  this  evidence  must,  therefore,  be  received  with  great  caution.  The  slightest 
difference  in  the  words  made  use  of  in  a  conversation  or  observation,  or  the  occasion 
which  caused  it,  may  give  that  converstion  or  remark  an  entirely  different  meaning 
from  that  which  the  speaker  intended  to  convey ;  and  it  does  appear  to  me  rather 
unlikely  that  conversation  or  remark  of  this  nature  should  have  taken  place  in  the 
presence  ot  the  steward,  or  in  the  immediate  vicinity  of  a  place,  within  hearing  dis- 
tance, where  he  would  be  very  likely  to  be. 

Captain  Duguid  has  sworn  that  no  conversation  as  Ward  describes  took  place.    Cap- 
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tain  Duguid's  statement  is  wortli,  at  least,  as  much  as  Ward's ;  I  shall,  therefore,  not 
consider  these  conversations  to  have  been  proved.  It  is  true,  as  was  stated  by  the 
advocate  general,  that  Captain  Duguid  may  be  an  interested  witness ;  to  what  extent 
he  may  be  so  I  do  not  know,  but  if  the  evidence  of  an  interested  witness  may  be  legally 
given,  although  it  should  be  received  with  caution,  it  certainly  is  not  invalidated  on 
that  account.  Captain  Duguid  states  in  his  evidence  that  Ward  threatened  when  he 
came  out  of  jail  to  fix  him  and  the  ship  too.  Ward  denies  having  used  this  threat, 
but  I  am  inclined  to  believe  that  he  did.  However,  let  one  assertion  be  placed  against 
the  other ;  yet  I  must  say  that  I  did  not  feel  at  all  satisfied  with  the  manner  in  which 
Ward  gave  his  evidence.  He  says:  "Mr.  Lowe  told  me  to  be  careful  and  keep  an 
account  of  everything,  as  it  would  be  saving  a  good  deal  of  trouble  when  the  crevir 
would  be  leaving  and  the  guns  and  the  ammunition  put  on  board  and  a  new  crew 
shipped." 

Now,  allowing  that  there  could  be  any  connection  between  the  things  which  a 
steward  would  have  charge  of,  and  the  leaving  of  the  crew,  which  I  do  not  see,  what 
possible  connexion  could  they  have  with  the  shipping  of  guns  and  ammunition  ?  I  can- 
not but  think  it  highly  improbable  that  Mr.  Lowe  would  have  made  so  uncalled-for,  so 
irrelevant,  and,  to  a  stranger,  as  this  steward  was  to  him,  so  impnident  a  speech. 
Again  he  says.  Captain  Duguid  was  guided  by  Mr.  Lowe  during  tlie  voyag-e  in  the 
working  of  tlio  ship.  Can  anything  be  more  improbable  than  this  ?  He  says  in  another 
part  of  his  evidence,  "I  heard  Mr.  Lowe  teU  Captain  Duguid  to  get  those  gun-tackle 
blocks  stropped,  and  to  put  them  away,  not  to  be  used  for  anything  at  present.  This 
was  before  we  came  here." 

This  Captain  Duguid  denies,  and,  as  I  said  before,  Duguid's  oath  is  certainly  as  much 
to  be  relied  on  as  Mr.  Ward's. 

The  observations  which  I  made  respecting  the  confederate  flag  when  commenting  on 
the  evidence  of  Walter  Irving,  apply  equally  to  the  evidence  of  Ward.  I  will  only  add 
that  I  think  it  very  wonderful  that  he  should  have  been  so  long  both  in  Liverpool  and 
here,  and  not  know  a  confederate  flag. 

Captain  Hickley,  after  stating  certain  motives  which  induced  him  to  go 'on  board  the 
Oreto,  to  examine  her,  gives  the  following  evidence : 

"At  noon  on  the  10th  of  June  I  went  on  board  the  Oreto  with  some  ofScers  and  men, 
for  the  purpose  of  thoroughly  examining  her,  and  I  found  her  discharging  what  I  sup- 
posed to  be  shell,  at  the  time  of  going  on  board.  I  should  have  followed  out  my 
intention  of  thoroughly  searching  the  vessel ;  but  as  she  was  clearing  at  the  time  and 
tlie  consignee  assured  me  that  she  had  cleared  in  ballast  for  the  Havana,  and  as  I 
actually  thought  this  was  the  case,  this  testimony  being  strengthened  by  that  of  the 
revenue  officer,  I  thought  further  interference  on  my- part  unnecessary,  anil  so  I  quitted 
the  ship."  After  some  few  details,  to  which  I  do  not  think  it  necessary  to  advert,  he 
goes  on  to  say,  "I  quitted  the  ship  with  the  understanding  that  I  was  to  again  visit 
her  previous  to  her  leaving;  some  days  elapsed,  and  being  convinced  in  my  own  mind 
that  the  vessel  was  not  acting  in  good  faith,  I  determined  before  leaving  to  make  a 
thorough  overhaul ;  accordingly  on  the  13th  day  of  June  I  proceeded  on  board  with  the 
officers  and  men  chosen,  on  its  being  reported  to  me  that  the  vessel  had  cleared  in  bal- 
last by  the  consignee.  On  my  first  going  over  her  side,  the  captain  informed  me  that 
the  crew  had  refused  to  get  the  anchor  up  unless  they  got  a  guarantee  from  myself  or 
the  governor,  as  to  where  she  was  going;  and  on  the  captain  calling  the  crew  aft,  and 
requesting  them  to  state  their  grievances  to  me,  the  men  did  so  in  what  I  consider  an 
orderly  and  proper  manner,  and  lu  no  mutinous  spirit  whatever,  as  far  as  I  am  capable 
of  judging.  I  then  proceeded  to  examine  the  vessel,  and  found  her  in  every  respect 
fitted  as  a  war  vessel,  precisely  the  same  as  vessels  of  a  similar  class  in  lier  Majesty's 
navy.  She  has  a  magazine  and  light-rooms  forward,  haadiug-room,  and  handing  scut- 
tle for  powder  as  in  war  vessels,  sheU-rooms  all  fitted  as  in  men-of-war,  a  regular  lower 
deck  with  hammock-hooks,  mess  shelves,  &c.  &c.,  as  in  our  own  war  vessels;  her  cabin 
accommodations  and  fittings  generally  being  those  as  fitted  in  vessels  of  her  own  class 
in  the  navy.  After  making  this  thorough  investigation,  I  quitted  the  vessel  to  make 
my  report  to  his  excellency  the  governor  and  the  law  officer  of  the  Crown.  On  Sunday 
the  15th,  the  boatswain  and  a  portion  of  the  crew  of  the  Oreto  having  made  reports  to 
me  that  I  thought  made  it  incumbent  on  me  as  a  public  officer  to  act  promptly  on,  I 
forthwith  seized  the  Oreto,  concluding  that  his  excellency  was  in  church  at  the  time, 
and  made  him  acquainted  with  it  as  soon  after  church  as  possible.  I  received  a  protest 
that  afternoon,  and  a  letter  the  following  day,  against,  and  calling  for  an  explanation 
of,  my  proceedings  on  behalf  of  the  captain,  on  the  seizure  of  Sunday.  A  correspond- 
ence took  place  between  myself,  his  excellency,  and  the  law  officer  of  the  Crown, 
which  ended  in  my  releasing  the  Oreto  on  Tuesday  the  17th  ;  and  on  the  vessel  being 
released  on  this  occasion,  on  further  conversation  and  correspondence  with  the  gov^ 
ernor,  it  was  deemed  necessary  iipally  to  detain  the  vessel  for  adjudication  in  the  Vice- 
Admiralty  Court.  I  found  guns  on  board  of  her ;  she  is  a  vessel  capable  of  carrying 
guns;  she  could  carry  four  broadside  guns  forward,  four  aft,  and  two  pivot  guns 
amidships.    Her  ports  are  fitted  to  ship  and  unship]  port  bars  cut  through  on  the  upper 
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part  to  unsMp  also ;  the  construction  of  lier  ports  I  consider  is  peculiar  to  vessels  of 
war ;  I  saw  shot  boxes  all  around  her  upper  deck  calculated  to  receive  Armstrong 
shot,  or  shot  similar ;  she  had  breeching  bolts  and  shackles  and  side-tackle  bolts. 

"Magazine,  sheU-rooms,  and  light-rooms  are  entirely  at  variance  with  the  fittings  of 
merchant  ships.  She  had  no  accommodation  -whatever  for  the  stowage  of  cargo,  only 
^  stowage  for  provisions  and  stores. 

"  She  was  in  all  respects  fitted  as  a  vessel  of  war  of  her  class  in  her  Majesty's  navy.'' 

In  the  cross-examination  Captain  Hickley  says  the  opinions  of  the  governor  and  the 
law  officer  of  the  Crown.were  to  the  eifect  that  the  vessel  was  not  liable  to  seizure ; 
this  was  after  my  report  of  the  13th,  after  I  had  made  my  first  examination  with  the 
exception  of  clearing  the  holds.  "  The  reason  I  considered  she  was  acting  in  bad  faith 
was  because  she  did  not  sail  on  the  13th.  When  I  go  on  board  of  her,  the  first  thing 
I  am  made  acquainted  with  is  the  crew  refusing  to  get  the  anchor  up,  because  they  do 
not  know  where  the  ship  was  going,  although  she  cleared  in  ballast  for  the  Havana, 
and  thii  crew  could  not  ^et  anybody  to  satisfy  them  on  the  point  as  to  where  the  ship 
was  going."  Captain  Hickley  then  proceeds  to  state  his  opinion  on  various  points, 
such  as  the  right  to  build  vessels  adapted  as  vessels  of  war  without  her  Majesty's  leave, 
the  right  of  seamen  to  refuse  going  on  any  voyage  which  may  prove  ruinous  to  them, 
and  he  mentions  various  circumstances  which  caused  him  to  inspect  the  Oreto.  He 
says,  "  It  is  impossible  for  a  vessel  to  fight  without  guns,  arms,  or  ammunition  on  board, 
but  the  Oreto  as  she  now  stands  could,  in  my  professional  opinion,  that  is  to  say,  with 
her  crew,  guns,  arms,  and  ammupition  going  out  with  another  vessel  alongside  of  her, 
be  equipped  in  twenty-four  hours  for  battle."  Captain  Hickley  makes  some  statements 
respecting  a  man  named  Jones;  but  as  this  man  has  gone  away  and  has  given  no  evi- 
dence in  the  case,  I  think  it  is  unnecessary  to  take  further  notice  of  him.  Alluding, 
however,  to  the  information  given  to  him  by  Jones,  Captain  Hickley  says,  "  On  this 
public  report  I  seized  the  vessel  again,  and  Mr.  Cardale,  the  second  lieutenant  of  the 
Greyhound,  was  put  in  charge  of  her."  Captain  Hickley's  evidence  as  to  the  construc- 
tions and  fittings  of  the  vessel  I  should  consider  conclusive,  even  had  there  been  no 
other ;  but  that  construction  and  those  fittings  were  made,  not  here,  but  in  England, 
and  of  whatever  nature  they  may  be,  do  not  subject  the  vessel  to  forfeiture  here. 
Captain  Hickley,  it  appears,  on  certain  grounds  which  he  states,  seized  the  Oreto;  but 
acting  on  the  opinion  of  the  law  officer  of  the  Crown  and  that  of  the  governor,  he  sub- 
sequently released  her.  Between  this  time  and  that  of  her  ultimate  seizure  there  is  no 
evidence  whatever  that  she  did  anything  in  violation  of  th'B  foreign  enlistment  act ; 
but  Captain  Hickley's  suspicions  were  aroused  by  the  vessel  not  sailing  for  two  or  three 
days  alter  that,  on  which  the  consignee  informed  him  she  would ;  he,  therefore,  again 
went  on  board  the  Oreto,  and  found  that  the  reason  of  her  not  going  was,  because  the 
crew  had  refused  to  get  her  under  way  on  account  of  their  not  being  satisfied  as  to 
what  port  she  was  bound  to.  I  must  confess  I  look  upon  this  as  exonerating  Captain 
Duguid  and  others  concerned  from  suspicion  of  mala  fides  for  not  having  gone  at  the 
time  specified  by  Mr.  Harris,  but  Captain  Hickley  took  a  different  view  of  it,  and'  he 
thereupon  seized  the  vessel  again.  Now,  if  he  did  this,  as  seems  implied  in  part  of  his 
evidence,  on  account  of  the  crew  not  being  able  to  obtain  satisfactory  information  as 
to  the  destination  of  the  vessel,  I  can  only  remark  that  he  did  it  on  ground  which  is 
not  within  the  purview  of  the  statute  under  which  she  is  libelled ;  but  if  Captain 
Hickley  thought  proper,  on  a  reconsideration  of  the  whole  case,  to  seize  her  again,  he 
had  a  right  to  do  so. 

Lieutenant  Cardale  gives  nearly  the  same  evidence  as  Captain  Hickley  did  respecting 
the  construction  and  fitting  of  the  Oreto,  proving  that  she  is  in  every  way  adapted  to 
be  used  as  a  vessel  of  war.  He  gives  his  opinion  that  the  vessel  could  be  fitted  with 
her  guns  in  twenty-four'  hours,  supposing  great  exertions  were  made  with  plenty  of 
hands,  and  that  everything  was  sent  on  board  ready  fitted  for  use — that  is,  the  gun- 
camage  slides,  train-tackles,  side-tackles,  and  all  the  equipments  of  the  guns. 

With  reference  to  what  Captain  Hickley  as  well  as  Lieutenant  Cardale  say  respect- 
ing the  probability  of  fitting  the  vessel  with  guns,  ammunition,  &c.,  in  a  certain  time, 
I  have  to  observe  that  this  evidence  may  be  perfectly  correct,  but  that  I  have  no  right 
whatever  to  take  it  into  consideration^  the  case  depends  upon  what  has  been  done 
sicice  the  vessel  came  within  this  jurisdiction,  and  can  in  no  way  be  affected  by  what 
it  is  possible  might  be  done  at  some  future  period. 

Mr.  Stuai-t,  the  master  and  pilot  of  her  Majesty's  ship  Greyhound,  corroborates  the 
evidence  of  the  Oreto  being  built  and  fitted  as  a  vessel  of  war. 

With  respect  to  acts  which  were  done,  or  circumstances  which  occurred  on  board 
the  Oreto,  before  she  came  within  the  jurisdiction  of  the  Bahamas  'Vice-Admiralty 
Court,  it  is  admitted  and  is  clear  that  the  court  has  no  authority  to  adjudicate.  The 
only  ground  then  on  which  evidence  of  those  facts  or  circumstances  can  be  admitted 
at  all  is,  that  it  may  explain  or  elucidate  acts  which  have  taken  place  since  the  arrival 
of  the  vessel  in  this  port.  The  strapping  of  blocks  that  might  toe  used  as  gun-tackle 
blocks  or  the  taking  of  shells  on  board  of  a  vessel  built  as  a  vessel  of  war,  might  afford 
ground  for  suspecting  that  such  vessel  was  intended  to  be  used  as  a  vessel  of  war„ 
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when  the  same  suspicion  would  not  attach  to  a  vessel  not  adapted  for  the  purposes  of 
war ;  and  if  there  were  evidence  that  a  vessel  was  being  armed  for  war  purposes,  the 
conversation  of  the  parties  so  arming  her,  tho\igh  occurring  out  of  the  jurisdiction  of 
the  court,  might  be  evidence  to  point  out  for  what  pnrpose  she  was  being  armed.  I 
proceed  now  to  the  evidence  of  what  took  iilace  after  the  arrival  of  the  Oreto  in  the 
Bahamas. 

The  chief  mate  Duggan  says,  "  The  vessel  arrived  at  Nassau  and  went  to  Cochrane's 
anchorage ;  some  tackle-blocks  were  fitted  on  board  of  her,  some  there,  and  some  on  the 
passage  out.  I  do  not  know  to  what  use  they  were  to  be  applied ;  they  were  spare 
blocks,  and  we  fitted  them  in  case  they  might  be  wanted ;  I  do  not  know  if  they  are 
what  are  called  side-tackle  or  train-tackle  blocks ;  I  never  saw  a  gun  used  in  my  life  ;  I 
can't  say  if  they  were  fitted  as  gun-tackle  blocks  are.  I  directed  them  to  be  fitted ;  no 
one  ordered  me  to  have  them  fitted ;  they  are  such  blocks  as  are  usually  used  as  watch 
tackle  or  luff-tackle  blocks  on  board  merchant  vessels ;  there  was  nothing  put  on  board 
the  vessel  at  Cochrane's  anchorage  but  coal  and  a  spare  spar.  We  came  into  this  har- 
bor from  Cochrane's  anchorage  ;  no  fittings  were  put  on  the  vessel  in  this  harbor.  There 
were  some  cases  of  shells  came  on  board  as  cargo  ;  we  stowed  them  aft  in  a  room  which 
the  boatswain  called  the  shell  room  :  I  have  seen  a.  similar  compartment  in  merchant 
vessels  ;  we  called  it  a  store-room.  I  have  seen  the  store-room  filled  with  cargo  in  mer- 
chant ships  ;  I  don't  know  how  many  cases  of  shell  came — some  two  or  three  hundred ; 
they  were  put  out  again  the  same  evening  or  next  day  ;  I  don't  know  the  reason  for 
discharging  them  ;  I  was  ordered  by  the  captain  to  discharge  them.  The  stropping  of 
watch-tackle  blocks  were  in  the  ordinary  avocations  of  the  seamen  on  board.  There 
were  no  guns  on  board  the  ship  that  these  blocks  could  be  used  for."  He  adds,  "  I  do 
not  know  that  Captain  Du^^id  or  any  one  else  had  the  intent  that  the  Oreto  should  cruise 
or  commit  hostilities  against  any  state,  province,  or  people ;  I  do  not  know  that  Captain 
Duguid  or  any  one  else  attempted  to  equip,  furnish,  or  arm  the  Oreto  with  that  intent." 

William  Porter,  a  seaman  of  the  Oreto,  says :  "  We  went  to  Cochrane's  anchorage. 
There  were  blocks  strapped  for  guns.  I  cannot  say  how  many;  they  were  blocks  such 
as  could  be  used  for  merchant  vessels,  but  they  were  not  to  be  used  as  such." 

I  wiU  here  ask,  How  does  he  know  this?  It  is  mere  opinion,  without  any  specified 
ground. 

When  the  Oreto  came  into  Nassau  harbor  cases  of  shells  were  put  on  board.  The 
next  day  between  breakfast  and  dinner  we  were  worked  hurriedly  to  get  them  out ;  they 
were  all  cleared  out  before  night ;  orders  were  on  two  occasions  given  to  get  the  anchor 
up ;  we  refused  to  get  the  ship  under  weigh.  Next  day  we  all  got  police  summonses. 
Our  sole  objection  to  get  the  vessel  under  weigh  was  that  we  had  been  deceived."  ' 

And  on  cross-examination  he  says:  "I  had  never  seen  a  gun-tackle  until  I  saw  one 
on  board  the  Greyhound.  I  did  not  know  they  were  gun-tackle  blocks  on  board  the 
Oreto.    All  I  Tenow  is  from  what  I  lieardfrom  one  of  the  seamen." 

Mr.  Porter's  evidence  must  be  taken  quantum  valeat. 

Peter  Hanson,  seaman,  says:  "While  we  lay  at  anchor,  blocks  were  stropped,  two 
sheaf  blocks.  I  had  orders  from  the  chief  mate  to  get  the  gun-tackle  blocks  stropped,  and 
to  do  them  as  neat  as  possible,  as  they  would  have  to  be  handed  over  to  some  person 
else,  and  there  might  be  no  fault  found  with  them.  There  were  no  guns  on  board ; 
the  blocks  were  too  small  for  luff-tackle  blocks;  they  can  be  used  on  board  a  merchant 
vessel ;  they  are  used  for  several  purposes,  but  not  such  a  quantity ;  there  were  more 
than  were  necessary  for  the  usual  use  of  the  vessel.  We  came  into  the  harbor ;  some 
shell  was  put  on  board ;  it  was  stowed  underneath  the  cabin.  Some  was  put  on  board 
in  the  evening  and  some  next  morning;  we  had  just  finished  before  dinner  when  we 
were  told  to  discharge  them  again.  We  set  to  work  to  get  them  out,  worked  very  hard, 
and  the  sheU  were  discharged  that  day.  We  were  ordered  two  mornings  to  take  up 
anchor;  we  disobeyed  both  times.  We  did  not  mutiny,  we  only  wanted  to  be  sure 
of  British  protection ;  we  were  in  consequence  summoned  to  go  before  the  magistrate. 

Hanson,  it  will  be  observed,  states  that  he  had  orders  from  the  chief  mate  to  get  the 
"gun-tackle  blocks"  stropped,  but  whether  he  means  that  the  mate  made  use  of  that 
term,  or  whether  he  merely  uses  it  himself  to  designate  the  blocks  he  is  speaking  of, 
does  not  clearly  appear.  He  says  they  could  be  used  for  several  purposes  on  board  a 
merchant  vessel,  but  not  such  a  quantity.  He  grounds  his  belief  then,  that  they  wel-e 
to  be  used  as  gun-tackle  blocks,  on  his  opinion  that  there  were  more  of  them  than  were 
required  for  the  ordinary  use  of  the  vessel. 

Walter  Irving,  a  fireman,  says:  "I  saw  the  men  fitting  blocks  all  the  spare  time 
they  had;  they  were  called  gun-tackle  blocks  by  the  crew  of  the  ship;  as  far  as  I  can 
say,  fhey  were  twenty  or  more.  She  remained  at  Cochrane's  anchorage  six  or  seven 
weeks,  and  then  came  into  this  harbor.  I  saw  shell  come  on  board  of  her  and  go  out 
again." 

Thomas  Robinson,  fireman,  says:  "We  arrived  at  Nassau,  went  to  Cochrane's  anchor- 
age ;  a  passenger  called  Mr.  Lowe  came  out  with  us ;  I  saw  him  go  ashore  in  a  boat  the 
first  day  we  arrived ;  he  came  on  board  while  we  were  at  Cochrane's  anchorage  two  or 
three  times.    The  only  orders  I  ever  heard  him  give  on  board  the  Oreto  was  to  some  divers 
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that  were  putting  on  some  copper.  I  have  seen  the  sailors  working  at  blocks  while  at 
Cochrane's  anchorage ;  they  were  putting  strops  on  them ;  I  heard  them  call  them  gun- 
tackle  hlocks.  When  the  Oreto  came  into  Nassau  harbor  some  cases  came  on  board 
which  were  called  shell.    I  saw  them  coming  out  of  the  vessel  again  next  day." 

John  Quinn,  fireman,  states:  "There  was  a  passenger  on  board  the  vessel  name! 
Lowe ;  I  saw  him  and  another  person  looking  at  the  galley  the  day  they  were  fixing 
on  the  piece  of  copper  at  Cochrane's  anchorage.  A  gentleman  said  to  Mr.  Lowe  that 
it  was  a  very  dangerous  place  to  have  the  galley  in.  Mr.  Lowe  said  that  he  would  get 
it  altered.  Two  or  three  days  after,  the  galley  was  shifted  on  the  upper  deck." 
Captain  Duguid,  it  will  be  seen  in  his  evidence,  denies  that  Mr.  Lowe  had  anything  to 
do  with  the  moving  of  the  galley;  he  explains  reasons  for  moving  it,  and  states  that 
it  could  not  have  remained  where  it  had  been  moved  to,  when  the  vessel  w*8  under 
weigh.  "  Mr.  Lowe  frequently  came  on  board  the  vessel  at  Cochrane's  anchorage.  I 
saw  the  men,  while  at  Cochrane's  anchorage,  working  at  blocks,  stropping  and  painting 
them.  I  did  not  know  what  they  were  for;  they  were  called  by  the  men  gun-tackle 
blocks. 

"  The  ship  quitted  Cochrane's  anchorage  and  came  into  this  port.  There  were  some 
little  square  boxes,  which  they  said  were  shot  or  shell,  taken  on  board  after  she  came 
in.    I  think  they  were  taken  out  the  next  day." 

Neither  this  nor  the  two  preceding  witnesses  knew  that  the  blocks  they  were  speaking 
about  were  gun-tackle  blocks,  but  they  heard  them  called  so  by  some  of  the  crew. 

Charles  Ward,  formerly  steward  of  the  Oreto,  says :  "  Mr.  Lowe  went  in  the  ship  to 
the  anchorage ;  he  left  her  there,  but  came  on  board  several  times  while  we  were  there. 
He  provisioned  the  ship."  Mr.  HaiTis  swears,  it  will  be  seen,  that  Mr.  Lowe  had 
nothing  to  do  with  provisioning  the  ship ;  "  that  he  (Mr.  Harris)- gave  orders  to  Turtle 
and  Miller  to  send  provisions  on  board.  He  asked  me  one  day  if  I  would  lite  to  join 
the  ship  after  he  got  the  other  crew  on  board.  On  one  occasion  the  captain  and  chief 
engineer  and  Mr.  Lowe  came  on  board  and  had  tea,  and  they  had  some  words.  Mr. 
Lowe  told  the  captain  and  chief  engineer  that  he  wanted  to  provision  the  crew  in  a 
different  manner.  He  said  if  they  would  even  eat  three  or  four  or  five  pounds  of  meat 
a  day  he  would  send  it  to  satisfy  them ;  and  Mr.  Lowe  told  the  chief  engineer  he  was 
no  more  than  a  boy  in  the  ship,  and  had  nothing  to  do  with  the  matter,  and  he  was 
qualified  to  do  his  own  duty.  The  chief  engineer  said  that  if  Mr.  Lowe  wished,  he 
wotild  leave  the  ship  and  go  home  when  Captain  Duguid  did,  and  break  the  contract. 
Mr.  Lowe  then  went  on  deck.  I  afterwards  heard  the  captain  say,  it  was  nothing  out 
of  his  pocket,  he  did  not  care  how  the  ship  was  provisioned,  as  he  knew  she  belonged 
to  the  southerners,  and  he  did  not  care  for  northerners  or  southerners  as  long  as  he  got 
his  pay  out  of  the  ship.    This  was  while  she  was  at  Cochrane's  anchorage." 

In  his  cross-examination,  he  says :  "  I  quitted  the  ship  at  Cochrane's  anchorage.  The 
captain  put  me  in  prison,  where  I  remained  fourteen  days.  The  magistrate  put  me  in 
for  refusing  to  do  seaman's  duty,  which  I  did  not  sign  for.  I  know  a  Mr.  Jones,  we 
were  both  in  jail  together.  He  came  out  the  day  before  me.  He  and  I  went  to  live 
at  the  Clifton  Hotel.  I  had  no  money  when  I  quitted  the  Oreto.  On  the  morning  I 
came  out  Jones  said  he  would  pay  my  way.  I  heard  the  captain,  chief  engineer,  and 
Mr.  Lowe  say,  the  ship  was  for  the  southerners.  I  know  from  what  I  heard  Mr.  Lowe 
say,  that  he  provisioned  the  ship.  I  heard  the  captain,  the  chief  engineer,  and  Mr. 
Lowe  say,  that  she  was  intended  for  the  southerners.  I  also  heard  them  say  that  if 
she  had  her  guns  on  board  she  could  compete  with  anything  the  northerners  had." 

I  here  repeat  the  observation  I  before  made,  that  this  evidence  ought  to  be  received 
with  great  caution.  What  the  witness  gives  in  evidence  is,  the  inference  he  draws 
from  certain  conversations  which  he  states  he  overheard.  Now,  if  we  had  the  very 
words  which  were  spoken,  we  might  not  draw  that  inference.  Knowing  the  powerful 
vessels  which  the  federal  States  possess,  I  can  hardly  believe  that  a  nautical  man 
would  utter  such  an  absurdity  as  that  a  small  vessel  like  the  Oreto  could  compete 
with  anything  the  northerners  had ;  and  I  think  it  very  improbable  that  Mr.  Lowe 
would  tell  the  chief  engineer  that  he  was  no  more  than  a  boy  on  board  the  ship.  Now, 
from  several  improbabilities  which  Charles  Ward's  evidence  contains,  from  its  being 
positively  contradicted  by  respectable  witnesses  in  some  parts,  and  from  the  unsatis- 
factory manner  in  which  the  man  appeared  to  me  to  give  his  testimony,  I  attached 
but  little  weight  to  it. 

Daniel  Harvey,  coal  trimmer:  "Mr.  Lowe  gave  me  orders  to  make  travelers  for 
boats'  masts  and  stancheons  for  the  dingey  and  gig  boat.  He  said  they  would  do  very 
well.  Mr.  Allan,  the  chief  engineer,  gave  me  a  paper  with  the  pattern  X)u  it,  and  said 
tha^  Mr.  Lowe  said  he  would  rather  have  them  made  of  iron  than  wood.  Mr.  Lowe 
asked  me  if  I  would  like  to  remain  by  the  vessel  for  a  commission ;  he  did  not  say  how 
long;  it  might  be  for  two  or  three  years;  as  greaser  and  blacksmith.  This  conver- 
sation took  place  two  or  three  days  before  he  left  Nassau." 

Thomas  Joseph  Waters  gives  the  following  evidence :  "  I  met  a  gentleman  named 

Lowe  once  or  twice.    I  heard  he  had  come  out  in  the  Oreto.    I  left  this  place  some 

.  time  ago  in  a  vessel  called  the  Nassau.    Mr.  Lowe  was  a  passenger  with  me  in  that 
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vessel.  We  were  bound,  I  believe,  to  a  confederate  port.  I  wished  to  go  to  Charleston. 
I  do  not  know  where  this  vessel  was  bound  to.  We  were  captured  off  Wilmington  by 
a  federal  war  steamer  called  the  Georgia,  and  a  gunboat  called  the  Victoria.  After 
the  capture  of  the  vessel  she  was  carried  to  Fort  IVfonroe,  and  afterward  to  New  York. 
Mr.  Lowe  was  carried  with  the  vessel.  He  was  brought  before  the  prize  court  at  New 
Tork,  examined,  and  set  at  liberty." 

This  evidence  is  merely  to  show  that  Mr.  Lowe  was  connected  with  the  Confederate 
States  of  America.  It  appears,  however,  that  the  prize  court  at  New  York  saw  no 
ground  for  detaining  him. 

Mr.  Stuart,  the  master  and  pilot  of  the  Greyhound,  says :  I  also  saw  many  double 
blocks  fitted.  Eight  might  be  in  use  for  ship's  purposes  for  luff-tackle  blocks,  but  the 
residue  might  be  used  for  side  strain  tackle,  that  is,  for  working  at  guns.  I  should  say, 
there  were  more  than  double  or  treble  the  number  required  for  the  ordinary  use  of  the 
vessel." 

He  then  states  having  seen  some  of  the  boxes  of  shells  which  were  put  on  board  in 
this  harbor. 

It  appears  that  the  men  belonging  to  the  Oreto  who  have  given  evidence  on  the  part 
of  the  prosecution  had  had  a  quarrel  with  the  captain,  and  that  they  had  been  before 
the  magistrate.    This  must  be  taken  into  consideration  in  weighing  their  evidence. 

Hon.  G.  D.  Harris :  "  I  am  a  member  of  the  firm  of  Henry  Adderley  and  Company 
of  this  town,  merchants.  We  do  foreign  commission  business.  I  know  the  British 
steamship  Oreto,  she  arrived  in  this  port  consigned  to  our  care.  I  made  application  to 
the  receiver  general  on  behalf  of  the  firm  to  know  if  there  was  any  objection  to  our 
shipping  arms  and  other  merchandise  by  that  steamer,  and  requested  that  he  would 
communicate  with  the  governor  in  order  that  there  might  not  be  any  possible  misun- 
derstanding. The  receiver  general  informed  our  firm  a  day  or  two  afterwards  that  he 
had  communicated  with  the  governor,  and  that  there  was  no  reason  why  we  should 
not  ship  a  cargo  of  arms  or  any  other  merchandise  by  that  vessel,  and  that  he  was 
fully  authorized  to  grant  his  permission,  which  he  then  immediately  did.  We  then 
made  the  usual  entries,  and  applied  for  a  civil  officer  of  customs.  Before,  however, 
any  cargo  was  transhipped,  we  received  a  letter  from  the  colonial  secretary  informing 
us  that  as  the  build  of  that  vessel  had  excited  some  suspicion,  the  governor  directed 
that,  if  practicable,  she  should  come  into  the  harbor  and  take  in  her  cargo  under  the 
immediate  eyes  of  the  authorities,  or  words  to  that  efi'ect.  She  was  accordingly 
brought  into  the  harbor,  and  certain  cijrgo  was  taken  on  board ;  I  believe  under  the 
supervision  of  an  officer  of  the  customs.  Some  of  the  cargo  consisted  of  shell.  They 
were  certainly  not  live  shell.  This  cargo  that  we  were  putting  on  board  was  what  we 
had  received  special  permission  to  put  on  board  from  the  receiver  general.  It  was  put 
on  board  under  our  direct  orders  as  consignees  of  the  vessel." 

The  consignees,  it  appears,  changed  their  minds  about  the  destination  of  the  vessel, 
and  ordered  the  shell  to  be  taken  out,  intending  that  the  vessel  should  go  immediately  in 
ballast  to  Havana.  When  the  cargo  was  nearly  discharged,  Mr.  Harris  met  Captain 
Hioklcy  on  board  the  Oreto.  On  that  occasion  he  says : "  I  informed  Captain  Hickley  that 
we  had  given  orders  for  the  discharge  of  the  Crete's  cargo,  it  being  our  intention  to 
dispatch  her  in  ballast  to  Havana,  and  that  the  custom-house  officer  then  present  was 
prepared  to  hand  me  the  clearance  after  ascertaining  that  the  cargo  was  entirely  dis- 
charged. The  landing  waiter  and  searcher  were  present  and  heard  wliat  I  said.  Captain 
Hickley  then  informed  me  that  he  considered  he  had  nothing  further  to  do  with  it. 
I  came  to  shore  with  Captain  Hickley  after  he  had  ordered  his  men  into  their  boats. 
I  think  the  custom-house  officer  had  the  clearance  in  his  possession,  and  I  do  not  know 
whether  he  showed  it  to  Captain  Hickley.  It  was  afterward  given  to  us.  (The 
clearance  was  produced.)  In  accordance  with  a  promise  I  had  given  Captain  Hickley, 
I  sent  a  message  on  board  the  Greyhound  to  inform  him  that  the  vessel  was  ready  for 
sea,  and  to  ask  if  he  would  like  to  visit  her  or  send  officers  to  inspect  her.  He  wrote 
to  me  that  he  would  do  so  immediately.  I  know  Captain  Hickley  went  on  board,  but 
I  was  not  present.  We  had  some  difficulty  with  the  crew.  They  set  up  a  plea  that  the 
vessel  not  having  touched  at  Palermo  there  had  been  a  deviation  of  the  voyage  and 
therefore  they  claimed  their  discharge.  We  demurred  to  this,  but  afterwards  agreed 
to  pay  them  their  wages  up  to  date  and  give  them  a  bonus  of  5/.  and  pay  their  passage 
to  England  if  they  would  not  remain  in  the  ship.  This  they  refused  to  accept ;  stating 
that  from  the  several  visits  of  the  man-of-war  on  board  the  vessel  they  considered  she 
was  of  a  suspicious  character,  and  that  they  would  not  go  in  her  unless  the  governor 
and  Captain  Hicldey  guaranteed  their  safety.  Some  accepted  the  terms  that  were 
offered.  In  consequence  of  this  they  were  summoned  before  the  police  magistrate  ^nd 
the  case  was  brought  under  his  adjudication.  They  elected  to  take  their  discharge. 
I  was  present,  at  the  time ;  they  then  and  there  agreed  to  quit  the  ship.  They  then 
obtained  leave  to  go  on  board  for  their  clothes.  The  men  were  discharged  by  the 
magistrate.  In  consequence  of  this  we  got  a  shipping  master  to  ship  another  crew 
for  the  Oreto.  I  think  there  were  fifteen  or  sixteen  new  hands  then  shipped.  They 
received  the  usual  advance.    It  was  our  intention  to  send  her  immediately  to  sea.    I . 
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had  arranged  -with  the  pilot  to  take  her  out  the  following  morning,  (Sunday;)  they, 
however,  missed  the  tide,  the  crew  not  having  come  on  hoard.  The  vessel  was  again 
seized  that  day.  The  crew  we  shipped  then  left  the  Oreto.  I  have  not  seen  them 
since,  and  all  the  advance  we  paid  is  lost.  We  had  the  sole  direction  and  management 
of  the  Oreto.  I  know  of  no  person  but  Captain  Duguid  having  any  control  over  the 
Oreto.  I  have  seen  a  person  named  John  Lowe,  who  came  out  passenger  in  the  Oreto. 
Mr.  Lowe  while  at  Nassau  never  exercised  any  authority  over  the  Oreto.  We  never 
received  any  instructions  from  him  relative  to  the  Oreto.  The  day  the  vessel  arrived 
■we  received  a  message  from  the  captain,  requesting  us  to  send  nieat  and  other  pro- 
visions on  hoard.  I  gave  orders  to  Turtle  and  Miller  to  supply  the  vessel  with  meat. 
In  placing  the  cargo  on  hoard  the  Oreto  it  was  distinctly  understood  as  cargo.  I 
stated  to  the  receiver  general  that  it  was  cargo  only ;  that  we  intended  to  ship  a  fuU 
load  by  that  vessel.  We  were  fully  aware  that  we  could  not  ship  such  goods  other- 
wise than  as  cargo,  unless  committing  a  breach  of  the  foreign  enlistment  act,  and  had 
we  been  ordered  to  do  so,  we  should  have  handed  the  consignment  over  to  some  one 
else.  No  act  was  done  by  authority  of  Henry  Adderley  and  Company  with  the  intent 
that  that  vessel  should  he  employed  as  a  cruiser.  I  told  Captain  DuguiTl,  very  shortly 
after  he  arrived  here,  that  they  were  talking  a  good  deal  about  the  build  of  his  vessel, 
and  I  said,  'Mind,  do  nothing  that  wiU  have  the  appearance  of  equipping.'" 

On  the  cross-examination,  he  says :  "  The  vessel  was  consigned  to  us  by  Messrs. 
Fraser,  Trenholm  and  Company,  of  Liverpool.  She  was  consigned  as  a  merchant  ves- 
sel, and  we  considered  her  as  such.  No  instruction  in  the  first  instance  was  given  to' 
us,  except  the  general  instructions  of  shipping  cargoes  by  all  their  vessels  to  Messrs.  W. 
and  E.  Wright,  St.  John's,  New  Bmnswick,  on  account  and  risk  of  J.  E.  Armstrong,  of 
Liverpool.  Mr.  John  Lowe,  I  think,  brought  a  letter  of  introduction  from  Mr.  Trenholm 
to  the  firm.  I  do  not  know  whether  Mr.  Lowe  was  in  any  way  interested  in  the  Oreto. 
I  do  not  recollect  Mr.  Lowe  being  mentioned  in  any  correspondence  which  we  received 
from  Fraser,  Trenholm,  and  Company.  We  never  had  any  transactions  with  Mr.  Lowe 
in  regard  to  the  Oreto.  She  remained  here  several  weeks  before  any  attempt  was 
made  to  ship  cargo  in  her.  We  thought  we  should  receive  some  instructions  from  our 
friends  about  her,  but  we  did  not.  The  shipping  of  the  cargo  on  board  the  Oreto  was 
performed  by  us  under  our  general  instructions.  I  am  not  prepared  to  say  whether 
the  vessel  was  actually  going  to  St.  John's,  New  Brunswick.  There  ought  to  have 
been  a  searcher  of  the  customs  on  board  at  the  time  of  the  loading  and  unloading.  I 
am  not  aware  that  there  was.  In  this  case  I  particularly  requested  that  one  might  be 
put  on  board." 

It  will  be  seen  that  Mr.  Harris  distinctly  negatives  the  idea  that  Mr.  Lowe  had  any 
control  over  the  Oreto  while  in  Nassau,  or  that  the  consignees  had  any  transactions 
with  him  in  regard  to  her. 

Frederick  T.  Parke  says:  "I  am  a  master  mariner;  I  have  commanded  steamships, 
and  now  command  the  Minho.  I  have  seen  the  Oreto.  I  have  not  been  on  board  of 
her.  I  know  her  size.  I  think  four  or  five  dozen  spare  watch  and  luff-tackle  blocks 
sufficient  for  a  vessel  of  the  Oreto's  size.  A  new  vessel  in  fitting  out  generally  takes 
more  extra  blocks  than  a  vessel  that  has  been  a  voyage." 

On  cross-examination,  he  says :  "Luff-tackle  are  used  for  cargo,  for  taking  in  boats, 
and  for  other  heavy  purposes.  Watch-tackle  blocks  are  used  in  a  variety  of  ways ; 
blocks  are  called  luff-tackle,  watch-tackle,  or  gun-tackle  blocks,  according  to  the  pur- 
poses to  which  they  are  to  be  applied.    They  can  be  applied  in  various  ways." 

William  Raisbeck  says :  "I  am  a  master  mariner ;  I  have  never  before  commanded  a 
steamship.  I  command  the  Leopard.  I  have  seen  the  Oreto.  A  vessel  of  her  class 
ought  to  have  thirty  or  forty  blocks,  including  the  luff  and  watch-tackle  blocks,  not 
less.    I  consider  that  would  be  a  reasonable  supply  for  a  vessel  of  that  kind." 

Thomas  Joseph  Waters  says :  "  I  have  been  a  master  mariner  for  five  years.  I  have 
always  commanded  steamships.  I  have  seen  the  ship  Oreto.  She  is  a  first-class  ship, 
and  they  would  never  send  a  vessel  of  that  class  from  London  with  less  than  four  or 
five  dozen  blocks." 

Richard  Eustioe  says :  "  I  am  a  master  mariner.  I  commanded  the  steamship  Scotia. 
I  have  commanded  steamships  for  six  years.  I  know  the  Oreto  by  seeing  her.  ■  I  am 
thoroughly  acquainted  with  what  is  necessary  for  the  fitting  of  a  steamship.  I  think 
at  least  fifty  or  sixty  spare  blocks  would  be  a  fair  quantity  for  a  new  vessel  like  the 
Oreto.  I  mean  watch-tackle  andluff-tackle  blocks.  A  steamer  that  is  sailed  must  neces- 
sarily have  more  blocks  than  one  that  is  entirely  propelled  by  steam.  I  could  muster 
up  thirty  or  forty  luff-tackle  and  watch-tackle  blocks  on  board  of  the  Scotia.  The 
Scotia  is  not  more  than  half  the  size  of  the  Oreto.  The  Oreto  is  rigged  as  a  sailing 
ship." 

Captain  Parke  then  thinks  the  Oreto  should  have  four  or  five  dozen  spare  watch  and 
luff-tackle  blocks;  Captain  Raisbeck  thinks  she  should  have  thirty  or  forty  blocks 
including  luff  and  watch-tackle  blocks ;  Captain  Waters  tliinks  she  should  not  have 
less  than  four  or  five  dozen  blocks;  and  Captain  Euatice  thinks  she  should  have  at 
least  fifty  or  sixty  spare  blocks. 
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The  evidence  we  have  of  the  number  of  bloots  on  board  the  Oreto,  is  that  of  Walter 
Irving,  a  iireman,  who  says,  "As  far  as  I  can  say,  there  were  twenty  or  more,"  and 
that  of  Mr.  Stuart,  the  master  of  the  Greyhound,  who  says,  there  were  more  than 
twenty-four  tackle. 

James  Alexander  Duguid:  "I  am  master  of  the  Oreto.  On  the  day  of  our  sailing 
(that  is,  from  Liverpool)  there  were  a  few  friends  of  the  owners  dining  on  board  the 
vessel.  There  were  no  toasts  on  that  occasion  druuk,  the  only  oue  that  was  drunk, 
that  I  am  aware  of,  was  the  one  I  proposed  myself;  which  was,  '  Success  to  the  vessel 
and  her  owners!'  I  never  heard  any  one  propose  a  toast  on  board  the  Oreto,  '  Success 
to  the  Oreto,  may  she  be  triumphant  over  her  enemies!'  I  am  certain  such  a  toast 
was  never  proposed.  I  heard  a  man  named  Ward  give  his  evidence,  in  which  he  swore 
to  that  toast  having  been  given.  The  owner  of  the  Oreto,  I  believe,  is  named  Mr. 
Thomas.  I  took  my  instructions  from  Possel,  Preston  and  Company,  the  agents.  I 
was  lying  in  the  Mersey  from  the  4th  to  the  end  of  March.  During  that  time  the  crew 
were  employed  doing  the  ordinary  work  of  the  ship.  I  gave  orders  with  regard  to 
the  blocks  on  beard  the  vessel.  It  is  usual  in  the  merchant  service  for  the  chiefofficer, 
when  he  cannBt  find  employment  for  the  men  himself,  to  ask  the  master  what  he 
wishes  to  have  done.  I  told  him,  rather  than  let  the  men  be  idle,  to  let  them  iit  all  the 
spare  blocks,  which  he  did.  This  was  while  we  were  lying  in  the  Mersey.  I  never 
gave  any  orders  to  fit  blocks  as  gun-tackle  blocks.  I  never  ordered  blocks  to  be  fitted, 
intended  to  be  used  as  gun-tackle  blocks.  I  quitted  the  Mersey  about  the  end  of 
March,  the  destination  of  the  vessel  having  been  changed  twice  in  the  meantime  ;  and 
when  I  quitted  the  Mersey  I  was  bound  to  Nassau.  A  Mr.  Lowe  came  out  with  me  to 
Nassau ;  he  came  out  as  a  passenger.  He  never  to  my  knowledge  exercised  any  author- 
ity over  the  Oreto ;  I  only  recognized  him  on  board  the  vessel  as  a  passenger. 

"  There  was  not,  to  my  knowledge,  a  confederate  flag  on  board  the  Oreto ;  she  is  a 
new  vessel.  With  the  ordinary  stores  of  the  vessel  a  parcel  of  flags  came  on  board  of  her ; 
they  were  all  tied  up  in  thick,  brown  paper,  and  all  labeled  outside.  Previous  to  my 
quitting  Liverpool  I  overhauled  the  parcel  of  flags,  and,  in  so  doing,  I  saw  a  parcel 
marked  '  confederate,'  which  I  sent  on  shore  without  opening.  My  object  in  doing  so 
was,  as  the  vessel  was  bound  to  Nassau,  if  we  fell  in  with  an  American  cruiser,  they 
might  think  themselves  justified  in  seizing  or  detaining  the  vessel.  I  swear  that  there 
was  no  confederate  flag  on  board  the  Oreto  when  she  passed  Point  Lynas,  where  the 
pilot  landed.  I  have  heard  Ward,  and  another  of  the  men  examined,  swear  that  there 
was  a  confederate  flag  on  board  the  vessel,  which  was  false. 

"I  remember  speaking  a  vessel  on  the  voyage  out.  I  did  not,  on  that  occasion,  say, 
'If  we  had  our  bull-dogs  on  board  I  would  make  you  answer  quick  enough.'  I  never 
thought  of  such  a  thing.  I  heard  Ward  say  that  I  had  made  use  of  that  expression, 
which  he  has  sworn  falsely  to. 

"  I  arrived  here  at  the  latter  end  of  April ;  I  went  to  Cochrane's  anchorage,  and  I 
communicated  with  H.  Adderley  and  Company,  as  the  agents  of  the  vessel  representing 
my  owners  in  England.  I  had  no  instructions  when  leaving  England  who  the  agents 
of  the  vessel  were,  but,  on  my  arrival  here,  I  understood  they  were.  Mr.  Lowe  had  a 
letter,  and  told  me  that  Messrs.  H.  Adderley  and  Company  were  the  agents  of  the  vessel, 
and  they  would  enter  the  ship.  I  remained  at  Cochrane's  anchorage  seven  weeks ;  we 
were  waiting  orders  from  the  agents,  who  were  waiting  orders  from  the  owners  at  home. 

"  During  the  time  the  Oreto  lay  at  Cochrane's  anchorage,  I  do  not  believe  that  I  gave 
any  orders  to  my  men  to  strop  blocks.  I  saw  on  two  or  three  occasions  men  stroppiijg 
blocks,  and  I  never  had  a  thought  that  those  blocks  should  be  used  on  board  the  Oreto 
as  gun-tackle  blocks,  for  the  purpose  of  arming  her  to  cruise  against  any  foreign  state. 
I  never  heard  them  called  gun-tackle  blocks.  It  is  about  six  weeks  since  the  Oreto 
came  into  the  harbor  of  Nassau.  I  brought  her  in  by  tbe  direction  of  H.  Adderley  and 
Company.  Cargo  came  on  board  with  a  boat  note  requesting  me  take  on  board  shell  as 
cargo.  I  took  in  upward  of  four  hundred  boxes.  On  the  second  day  I  received  orders 
to  discharge  the  shell,  as  the  destination  of  the  vessel  had  been  changed,  and,  if  we 
could  get  them  landed  in  time  that  day,  the  vessel  would  be  cleared  for  the  Havana. 
We  discharged  them  with  all  possible  haste  to  get  them  lauded  in  custom-house  hours. 
During-  the  time  we  were  receiving  and  discharging  cargo,  I  saw  a  custom-house  officer 
on  board,  I  think  by  the  name  of  Webb  ;  I  saw  him  on  board  two  or  three  times,  but 
he  might  have  been  oftener  on  board,  as  I  was  on  shore  two  or  three  times. 

"  While  we  were  discharging  shell  we  were  boarded  by  Captain  Hiokley  and  the  offi- 
cers and  men  from  the  Greyhound.  Captain  Hickley  stopped  the  further  discharge  of 
the  cargo. 

"  While  Captain  Hickley  was  on  board  Mr.  Harris  came.  I  heard  Mr.  Harris  tell 
Captain  Hickley  that  the  vessel  was  cleared  for  Havana;  After  this  Captain  Hickley 
quitted,  and  told  me,  as  she  was  cleared  for  Havana,  I  could  sail  when  I  pleased. 

"The  shell  was  taken  on  board  by  the  direction  of  the  agents.  I  never  thought  it 
was  intended  for  the  vessel,  neither  did  I  know  that  it  was. 

"  I  was  boarded  again  by  the  same  officers  and  men  from  the  Greyhound,  four  or  five 
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days  after  the  first  occasion.    The  vessel  was  then  searched.    Previous  to  her  sailing 
the  ofScers  and  men  of  the  Greyhound  searched  her. 

"_We  had  some  men  engaged  on  Saturday  to  proceed  to  sea  on  Sunday  morning,  hut, 
owing  to  their  not  coming  on  hoard  in  time,  we  could  not  get  the  vessel  unmoored  in 
time  for  the  tide.    She  was  on  that  day  seized  by  the  officers  of  the  Greyhound. 

"Two  mornings  following,  previous  to  this  seizure,  I  mean  on  Friday  and  Saturday, 
I  ordered  my  crew  to  get  the  vessel  under  weigh ;  but  they  reifused,  stating  that  I  had 
deceived  them  once,  and  that  they  would  not  believe  what  I  told  them  again.  I  told 
them  she  was  cleared  for  Havana,  and  bound  there,  as  far  as  I  knew.  They  still  con- 
tinued to  refuse  to  work,  and  said  that  they  would  not  believe  anything  about  what  I 
told  them.  In  consequence  of  this  I  sent  warrants  on  board  for  them.  They  all 
appeared  before  the  magistrate.  They  said  that  they  would  not  proceed  in  the  vessel 
unless  they  were  guaranteed  that  they  would  be  safe  from  any  American  cruisers.  They 
then  said  that  they  would  take  their  discharge,  and  the  whole  of  them  took  their  dis- 
charge." (It  appears  they  afterward  went  on  board,  got  their  clothes,  and  left  the 
vessel.) 

Captain  Daguid  goes  on  to  say :  "I  know  a  man  named  Ward;  heis  my  steward ; 
he  was  sent  to  prison  for  a  fortnight  at  my  instance.  I  think  the  day  he  come  out  of 
prison  he  made  use  of  very  abusive  language  and  threats  to  me  down  on  the  wharf, 
stating  that  he  would  fix  me  before  he  had  done  with  me,  and  the  vessel  too.  I  know 
a  man  named  Jones ;  he  shipped  on  board  the  Oreto  as  boatswain.  He  was  disrated, 
when  about  half  of  our  passage  out,  for  incompetency.  He  quitted  the  ship  at  Coch- 
rane's  anchorage,  taking  the  boat  with  him.  I  do  not  know  if  he  is  in  the  country.  I 
have  not  seen  him.  I  have  heard  that  he  is  gone  away.  I  am  very  sorry  that  Jones 
has  gone  away,  I  would  rather  have  him  here.  On  the  oath  I  have  taken  I  have  not 
myself  been  privy  to  Mr.  Jones  leaving  this  place,  or  to  making  him  any  recompence  of 
any  sort  for  leaving  it,  nor  do  I  know  of  any  perspn  connected  with  the  Oreto  having 
done  so.  During  the  time  the  Oreto  lay  in  the  Mersey,  she  was  passed  and  repassed  by 
men-of-war.  At  one  time  men-of-war  were  lying  within  a  mile  of  her.  Officers  of  the 
navy  were  passing  her  every  hour  in  the  day.  The  fittings  of  the  Oreto,  from  the  time 
of  her  quitting  Liverpool  up  to  the  present  time,  are  the  same,  with  the  exception  of  the 
little  alteration  in  the  boats'  davits.  Four  of  them  were  lengthened  two  feet.  That  is 
the  only  alteration  since  she  left  Liverpool.  I  have  not,  since  the  Oreto  has  been  in 
harbor,  attempted  to  fit  her  out  in  any  shape  that  she  might  cruise  or  commit  any  hos- 
tilities against  any  foreign  state.  The  shipping  of  the  blocks  at  Cochrane's  anchorage 
was  done  under  the  order  that  I  gave  when  at  Liverpool.  As  I  do  not  remember  hav- 
ing given  any  order  than  that  to  ship  blocks,  I  had  no  intent,  nor  would  I  do  so,  to  use 
the  Oreto  to  commit  hostilities  against  any  power  or  state.  Mr.  Lowe  never  gave  me 
any  orders  to  strop  blocks,  or  any  other  orders  connected  with  the  vessel.  Mr.  Lowe 
took  sights  at  sea,  asking  me  to  allow  him  to  do  so,  as  he  wanted  practice,  but  he  never 
navigated  the  vessel,  changed  her  course,  or  gave  any  orders  to  the  crew  with  my 
knowledge.  I  was  present  when  Ward  was  examined,  when  he  said  some  conversation 
took  place  between  Mr.  Lowe  and  myself  relative  to  the  vessel  being  for  the  South. 
No  such  conversation  took  place  at  Cochrane's  anchorage  or  at  any  other  time.  Mr. 
Lowe  had  nothing  to  do  with  the  removal  of  the  galley.  I  had  it  done  for  the  conveni- 
ence of  the  men,  as  it  was  too  hot  for  them  where  it  was  below." 

On  cross-examination  he  says :  "  I  received  my  instructions  from  Messrs.  Fosset, 
Preston  and  Company  as  to  the  voyage.  They  were  written.  (The  instructions  were 
produced.)  In  the  conversation  referred  to  in  the  letter,  dated  22d  March,  1862,  I 
proposed  going  to  Nassau  instead  of  Havana.  No  instructions  were  given  to  me  as  to 
the  ultimate  destination  of  the  vessel  after  she  reached  Nassau,"  (Captain  Duguid 
then  gives  some  evidence  as  to  the  fittings  of  the  vessel,-  but  as  it  does  not  affect  the 
evidence  already  given  on  that  point,  there  is  no  necessity  to  repeat  it.) 

"I  saw  the  men  employed  at  Cochrane's  anchorage  stropping  blocks;,!  never  at 
Cochrane's  anchorage  heard  those  blocks  called  '  gun-tackle  blocks,'  The  first  time 
that  I  heard  the  term  'gun-tackle  blocks'  used  was  in  this  court.  I  have  not,  that  I 
ara  aware  of,  any  blocks  on  board  the  Oreto  called  gun-tackle  blocks.  I  saw  in  the 
log-book  of  the  ship  that  they  had  been  called  gun-tackle  blocks ;  I  saw  that  entry 
since  the  vessel  arrived  here.  I  am  not  aware  whether  the  entry  was  made  after  the 
vessel  arrived  here.  On  the  16th  of  May  there  is  an  entry  in  the  log-book,  '  Hands 
employed  in  scraping  the  mainmast  and  stropping  the  gun-tackle  blocks.'  There  is  a 
word  struck  out  in  the  entry  in  the  log-book  of  the  9th  of  June ;  I  am  not  aware  of 
my  having  struck  it  out.  I  had  no  knowledge  whatever,  when  the  vessel  cleared  for 
Havana,  that  she  was  ultimately  bound  to  the  Confederate  States  of  America,  I  have 
no  knowledge  whether  the  vessel  was  to  return  to  Europe  or  not.  I  have  no  knowl- 
edge one  way  or  the  other,  I  have  no  knowledge  whatever  that  she  had  been  sold,  or 
agreed  to  be  sold  to  any  persons  in  the  Confederate  States,  I  struck  out  some  parts  of 
the  log-book,  but  I  will  not  undertake  to  swear  that  I  struck  out  the  word  in  the  entry 
of  the  9th  of  June,  referred  to  as  follows :  '  Received  on  board  four  hundred  and  forty 
cases  of  shell  and  stowed  them  in  the roqm.'   After  '  the '  there  is  a  word  scratched 
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out,  between  the  word  'the'  and  'room.'  I  have  never  stated  that  the  vessel  was 
intended  for  a  vessel  of  war. 

"The  galley  was  moved ;  the  caboose  was  In  the  galley ;  it  was  in  its  proper  place. 
That  galley  was  in  the  mess  deck.  It  will  have  to  be  placed  there  again  before  the 
vessel  can  go  to  sea,  as  it  was  only  shifted  for  the  convenience  of  the  men.  When  I 
was  preparing  to  go  to  sea  on  the  15th  of  June,  I  had  not  attempted  to  remove  the 
galley.  There  was  not  time ;  we  could  have  done  it  after  the  anchor  was  up.  Where 
it  was  originally  placed,  it  was  not  near  the  magazine;  it  was  removed  as  fur  as  pos- 
sible from  it.  If  the  magazine  was  filled  with  powder,  I  think  it  would  bo  quite  safe 
if  the  galley  were  in  its  proper  place. 

"  The  ship  while  at  Cochrane's  anchorage  was  frequently  visited  by  Mr.  Lowe.  I 
don't  know  when  Mr.  Lowe  left  this.  I  think  he  left  in  a  vessel  called  the  Gordon  or 
Nassau.    I  have  not  seen  him  since." 

The  question  now  to  be  decided  is,  whether  upon  a  careful  consideration  of  the  evidence 
there  appears  proof  or  circumstantial  evidence  amounting  to  reasonable  proof,  that  a 
violation  of  the  provisions  of  the  foreign  enlistment  act  has  been  committed  by  the 
parties  having  charge  of  the  Oreto ;  1st,  by  attempting,  by  any  act  done  since  she 
came  into  this  colony,  to  fit  or  equip  the  Oreto  as  a  vessel  of  war ;  2d,  by  making  such 
attempt  for  the  purpose  of  fitting  and  equipping  her  as  a  veseel  of  war  for  the  service 
of  the  Confederate  States  of  America,  to  cruise  and  commit  hostilities  against  the 
citizens  of  the  United  States  of  America.  I  have  already  said  that  what  took  place 
before  the  vessel  came  here  can  only  be  received  as  elucidatory  or  explanatory  of  what 
occurred  sin-ee  that  time.  Two  facts  have  been  proved,  both  of  which,  it  has  been  con- 
tended, are  violations  of  the  act.  One  is,  that  while  the  vessel  lay  at  Cochrane's 
anchorage  some  blocks  were  stropped  in  such  a  manner  that  they  might  be  used  as 
gun-tackle  blocks,  and  that  they  were  so  called  in  an  entry  in  the  ship's  log-book, 
and  by  some  of  the  crew.  Tlie  other,  that  a  number  of  boxes  containing  shells  were 
put  in  the  ship  after  she  came  into  this  harbor,  and  were  taken  out  again. 

I  first  notice  the  evidence  relating  to  the  shells. 

A  permission  from  the  governor  in  council  to  ship  cargo  in  the  Oreto  has  been  given 
in  evidence ;  this  docs  not  prohibit  any  kind  of  cargo ;  shells  might,  ther^ore,  be 
shipped  under  it  as  well  as  any  other  kind  of  cargo.  It  appears,  by  the  evidence  of 
Mr.  Harris,  one  of  the  consignees  of  the  vessel,  that  everything  relating  to  the  shipment 
of  the  shells  was  done  openly  and  T)ona  fide.  It  was  observed  by  the  advocate  general 
that  penal  statutes  need  not  now  be  constructed  so  strictly  as  they  formerly  were. 
Supposing  that  to  be  the  case,  there  is  no  doubt  that  it  is  necessary  to  act  on  them 
with  great  caution.  Now,  what  is  the  proof  that  these  shells  were  intended  for  the 
arming  of  the  vessel  ?  Why  is  it  not  as  probable  that  they  were  intended  to  be  car- 
ried as  many  similar  cargoes  have  been,  and  landed  at  some  other  port?  Mr.  Harris, 
who  shipped  them,  swears  they  were  intended  as  cargo.  Captain  Duguid  does  the  same, 
and  so  does  Mr.  Duggan,  the  chief  mate.  What  proof  is  there,  either  direct  or  circum- 
stantial, that  these  gentlemen  have  sworn  to  what  is  false  ?  It  will  be  remembered  that 
these  shells  were  taken  out  of  the  Oreto,  and  landed  lefore  the  vessel  was  seized.  The 
original  intention,  therefore,  with  regard  to  the  shells,  whatever  it  may  have  been,  had 
been  abandoned  before  the  seizure  was  made.  Is,  then,  the  mere  probability  that  such 
original  intention  was  to  arm  and  equip  the  vessel  for  war  purposes  sufficient  for 
imputing  the  crime  of  pequry  to  Mr.  Harris,  to  Captain  Duguid,  and  to  Mr.  Duggan,  and 
for  the  condemnation  of  the  vessel  for  a  violation  of  the  foreign  enlistment  act?  I 
certainly  think  not. 

The  stropping  of  the  blocks  now  alone  remains  to  be  considered. 

While  the  vessel  lay  at  Cochrane's  anchorage  strops  were  put  on  some  blocks  which 
had  been  brought  in  her  from  England.  The  blocks  so  stropped  might  be  used  as  gun- 
tackle  blocks,  but  blocks  so  stropped  may  also  be  used  for  the  ordinary  purposes  of  a 
merchant  ship.  What  proof  is  there,  then,  that  they  were  to  be  used  as  gun-tackle  ? 
1st,  it  is  contended,  because  they  were  named  gun-tackle  blocks  in  an  entry  in  the 
ship's  log-book,  and  were  so  called  by  some  of  the  crew ;  2d,  because  there  were  more 
«f  them  than  could  be  required  for  the  ordinary  use  of  the  ship  as  luff- tackle,  or  watch- 
tackle,  and  then,  it  is  argued,  if  the  blocks  were  intended  as  gun-tackle  blocks,  the 
Oreto  having  been  constructed  as  a  war  vessel,  it  is  to  be  inferred  that  they  were 
intended  for  her  equipment. 

The  other  side  in  reply  contend,  1st,  that  as  the  tackle  might  be  used  for  either  of 
the  purposes  before  mentioned,  the  mere  circumstance  of  the  mate,  in  his  entry  in  the 
log-book,  or  some  of  the  crew,  not  knowing  for  what  they  were  really  intended,  choos- 
ing to  call  them  gun-tackle  blocks,  is  no  proof  whatever  that  the  owners  of  the  vessel 
Intended  to  use  them  as  such;  2d,  that  the  evidence  of  Captains  Parke,  Raisbeok, 
Waters  and  Eustice,  all  master  mariners  and  men  of  much  experienoe,  has  proved  that 
the  number  of  blocks  on  board  the  Oreto  is  not  at  all  greater  than  would  be  required 
for  the  ordinary  purposes  of  the  ship,  especially  as  she  is  a  new  vessel,  on  board  of 
which  a  greater  number  of  spare  blocks  is  usually  provided  than  is  to  be  found  in 
vessels  that  have  been  in  use,    That  Captain  Duguid  unequivocally  states  in  his  evi- 
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flence  that  the  Mocks  were  solely  for  the  ordinary  use  of  the  vessel/and  were  never 
intended  to  be  used  as  gun-tackle  blocks.  That  he  never  ordered  them  to  bo  stropped 
as  such,  or  hoard  them  called  so  until  he  heard  the  evidence  given  in  this  court. 

Comparing,  then,  the  evidence  on  the  one  side  with  that  on  the  other,  I  agree  in  the 
opinion  that  the  mere  fact  of  blocks ,  which  might  be  used  for  other  purposes  being 
called  gun-tackle  blocks  by  persons  who  did  not  know  for  what  purpose  thoy  were 
intended,  is  not  proof  that  they  were  intended  to  be  used  as  gun-tackle  blocks.  I 
think  that  as  the  fact  of  there  being  more  blocks  on  board  the  Oreto  than  were  required 
for  her  use,  is  a  matter  of  professional  opinion ;  and  as  the  opinion  of  several  master 
mariners  quite  competent  to  form  a  correct  one  has  been  given  in  the  evidence,  that 
there  were  vot  more  blocks  on  board  the  vessel  than  might  have  been  required  for  ordir 
nary  use,  I  ought  not,  in  the  absence  of  any  valid  and  produceable  reason  for  so  doing, 
to  adopt  the  opinion  of  one  party  in  preference  to  that  of  the  other.  The  consequence 
of  which  is,  that  the  fact  of  there  being  more  blocks  than  could  be  required  for  the 
ordinary  use  of  the  vessel  is  not  sufficiently  proved. 

Lastly,  I  see  no  evidence  to  invalidate  the  direct  and  positive  testimony  of  Captain 
Duguid,  that  the  blocks  were  not  intended  to  be  used  as  gun-tackle  blocks. 

If  there  is  not  enough  proof  that  the  blocks  in  question  were  intended  to  be  used  as 
gnn-tackle  blocks,  any  observation  as  to  the  probability  arising  from  the  construction 
of  the  ship  that  they  were  for  her  equipment  becomes  unnecessary. 

If  the  evidence  given  to  prove  that  any  act  has  been  done  here  subjecting  the  vessel 
to  the  penalties  of  the  foreign  enlistment  act  is  not  sufficient  for  that  purpose,  it  is, 
perhaps,  superfluous  to  say  anything  about  the  capacity  of  the  vessel  to  take  cargo,  or 
her  connection  with  the  Southern  States  of  America.  I  wiU,  however,  observe  that 
although  the  ship  may  not  be  calculated  to  carry  the  ordinary  bulky  cargo  of  merchant 
ships,  yet  there  are  certain  kinds  of  cargo  of  which  she  might  carry  a  considerable 
quantity.  For  example,  there  were  some  hundreds  of  boxes  of  shells  put  on  board  of 
her,  and  these  were  stowed  in  a  coinpartment  called  the  shell  room.  There  yet  remained 
what  is  called  the  magazine,  the  light  rooms,  and  other  places,  besides  the  cabin.  Into 
these  a  very  large  number  of  muskets,  sabres,  pistols,  and  other  warlike  instruments 
and  ammunition  might  be  stowed.  And  it  is  not  improbable  that  a  fast  vessel  of  this 
description  might  be  used  for  what  is  called  "  running  the  blockade,"  an  employment 
which,  however  improper  in  itself,  would  not  subject  the  vessel  to  forfeiture  here. 

I  think,  too,  that  the  evidence  connecting  the  Oreto  with  the  Confederate  States  of 
America,  as  a  vessel  to  be  used  in  their  service  to  cruise  against  the  United  States  of 
America,  is  but  slight.  It  rests  entirely  on  her  connection  with  a  gentlemen  named 
Lowe,  who  came  out  passenger  in  her,  and  some  evidence  has  been  given,  from  which 
it  may  be  infeired  that  this  Mr.  Lowe  is  connected  in  some  way  with  the  Southern 
States.  He  is  said  by  some  of  the  crew  to  have  exercised  some  control  over  the  Oreto, 
This  is  denied,  on  oath,  by  Mr.  Harris  and  Captain  Duguid.  But,  assuming  it  to  be 
true,  and  assuming  also  that  Mr.  Lowe  is  connected  with  the  Confederate  States,  no 
one  can  state  that  Mr.  Lowe  or  his  employers,  if  he  have  any,  may  not  have  engaged 
the  Oreto  for  the  purpose  of  carrying  munitions  of  war,  which  we  have  seen  she  is 
capable  of  doing,  and  this  woiild  not  have  been  an  infringement  of  the  act  under  which 
she  is  libelled.  But  the  evidence  connecting  the  Oreto  with  the  Confederate  States 
rests  almost  entirely  on  the  evidence  of  the  steward,  Ward,  whose  testimony  I  have 
already  explained  my  reasons  for  receiving  with  much  doubt. 

Under  all  the  circumstances  of  the  case,  I  do  not  feel  that  I  should  be  justified  in 
condemning  the  Oreto.    She  will  therefore  be  restored. 

With  respect  to  costs,  although  I  am  of  opinion  that  there  is  not  sufficient  evidence 
of  illegal  conduct  to  condemn  the  vessel,  yet,  I  think  all  the  oircumstanoes  of  the  ease 
taken  together  were  sufficient  to  justify  strong  suspicion  that  an  attempt  was  being 
made  to  infringe  that  neutrality  so  wisely  determined  upon  by  her  Majesty's  govern- 
ment. It  is  the  duty  of  the  officers  of  her  Majesty's  navy  to  prevent,  as  far  as  may  be 
in  their  power,  any  such  infringement  of  the  neutrality.  I  think  that  Captain  Hiokley 
had  prima  fade  grounds  for  seizing  the  Oreto,  and  I  therefore  decree  that  each  party 
pay  his  own  coats. 
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EELATIVE  TO  BEITISH  AND  AMEEIOAN  CLAIMS.* 

IFrom  Hansard's  Parliamentary  Deviates,  vol.  173,  pp.  618-635.] 

House  op  Lords,  February  16, 1864. 

UNITED  STATES — BRITISH  AND  AMERICAN  CLAIMS — MOTION  FOR  RETURNS. 

The  Earl  of  Carnarvon  rose  to  move  for  "returns  of  claims  made  by  British  subjects 
upon  the  United  States  government,  sustained  either  in  person  or  property  since  the 
secession  of  the  southern  States,  specifying  how  and  the  grounds  on  which  such  claims 
have  been  disposed  of,  and  to  ask  for  any  further  information  as  to  claims  made  by  the 
United  States  government  upon  her  Majesty's  government  for  damages  alleged  to  be 
done  to  American  ships  by  the  Alabama  and  other  confederate  cruisers."  The  noble  earl 
said :  My  lords,  the  notice  which  stands  upon  the  paper  in  my  name  divides  itself  into 
two  parts.  In  the  first  part  I  ask  for  a  return  of  all  the  claims  made  on  the  American 
government  by  British  subjects  for  injuries  sustained  either  in  person  or  property  since 
the  commencement  of  the  civil  war,  and  for  which  the  federal  government  is  deemed 
responsible.  I  presume  there  can  be  no  real  objection  to  this  part  of  the  return.  It  is 
not  open  to  the  objection  sometimes  made  that  it  may  prejudice  negotiations  m  prog- 
ress, because  it  is  simply  a  summarized  statement  of  the  particular  claims  which  have 
been  made,  and  the  grounds  on  which  they  have  been  accepted,  rejected,  or  disposed 
of  by  the  American  government.  I  can  easily  understand  that  it  may.  not  be  quite 
practicable  to  make  that  return  complete,  or  precise,  but  I  shall  be  satisfied  if  it  is  an 
approximate  return,  and  puts  the  House  and  the  country  in  general  possession  of  the 
facts.  I  can  easily  believe  that,  under  the  peculiar  circumstances  of  the  United  States 
government,  many  claims  have  arisen  to  which  many  counter  claims  and  objections 
may  have  been  made,  and  which  require  the  most  grave  and  serious  consideration,  and 
I  should  be  the  last  person  to  show  any  want  of  forbearance  to  the  government  of  a 
country  situate  as  the  government  of  the  United  States  is.  Wherever  we  can  safely 
assume  a  iona  fide  intention  on  the  part  of  the  federal  government  to  do  that  which  is 
right,  we  ought  not  to  be  very  minute  in  marking  that  which  has  been  done  amiss. 
With  regard,  too,  to  those  British  subjects — and  the  case  is  by  no  means  an  unfrequent 
one — who  have  gone  out  to  the  United  States  within  the  last  few  years  with  the  inten- 
tion of  acquiring  the  rights  of  American  citizens,  and  consequently  of  divesting  them- 
selves as  far  as  lies  in  their  power  of  their  nationality  and  allegiance  to  the  Crown,  and 
have  only  been  prevented  from  carrying  out  that  purpose  by  recent  events — though 
they  may  not  have  wholly  forfeited  the  protection  which  the  British  Crovm  extends  to 
all  its  subjects  everywhere,  still  they  do  not  come  into  court  with  a  very  satisfactory 
case,  and  do  not  possess  a  very  strong  claim  on  the  consideration  of  Parliament.  But 
in  the  case  of  persons  who  are  clearly  British  subjects,  and  who  on  mere  suspicion  have 
been  arrested,  put  into  prison,  subjected  to  indignities  and  hardships — sometimes  even 
imperiling  their  lives — her  Majesty's  government,  I  think,  are  bound  to  require  the 
amplest  compensation  and  redress  at  the  hands  of  the  federal  government.  Then,  again, 
there  is  another  class  of  British  subjects  who  are  in  a  position  to  make  claims  for 
redress.  There  are  British  subjects  who  have  engaged  in  a  legitimate  trade,  and  who, 
•while  acting  in  conformity  with  international  law,  have,  nevertheless,  seen  their  ships 
condemned  in  American  prize  courts  on  principles  which,  if  correctly  reported,  are  of  a 
very  questionable  nature.  I  have  indeed  always  thought  that  we,  who  in  former  wars 
have  jealously  maintained  certain  principles  of  international  jurisprudence,  ought  not 
to  depart  from  those  principles  now  that  our  position  is  reversed,  and  we  have  become 
neutrals  instead  of  belligerents.  But  at  the  same  time,  if  the  statements  we  have 
received  of  the  judgments  in  the  American  prize  courts  be  correct,  there  can  be  no 
doubt  that  neutral  rights  are  almost  brought  to  the  verge  of  extinction.  I  will  not 
now  go  into  that  question,  but  there  are  two  cases  on  which  I  must  say  one  word. 

*  Transmitted  with  dispatch  Ifo.  599  &om  Mr.  Adams  to  Mr.  Seward,  Pehraary  18, 1864,  see  vol.  ni, 
p.  245. 
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The  first  is  that  of  the  Saxon,  which  must  be  familiar  to  all  your  lordships,  inasmuch 
as  it  has  already  appeared  in  every  newspaper.  If  that  case  be  correctly  r^orted,  it 
appears  to  me  one  of  the  most  monstrous  that  has  ever  appeared  before  Parliament. 
That  ship  -was  an  English  ship,  and  was  taking  in  a  cargo  at  an  island  at  no  great  dis- 
tance from  one  of  our  settlements  on  the  coast  of  Western  Africa.  It  is  said  that  the 
island  (Angra  Pequena)  had  been  annexed  by  proclamation  to  the  Cape  Colony  in  1861, 
by  Sir  George  Grey,  but  that  that  proclamation  had  never  been  confirmed  by  the  colo- 
nial office.  I  believe  that,  looking  to  the  practice  of  the  colonial  office,  it  will  be 
found  that  proclamations  of  this  sort  have  not  been  ratified  sometimes  tiU  one,  two, 
and  three  years  afterward.  But  however  this  may  be,  the  ship  was  taking  in  her  cargo, 
and  on  the  point  of  sailing,  when  she  was  boarded  by  an  armed  boat's  crew,  irom  a 
federal  vessel,  the  Vanderbilt.  The  captain  was  sent  down  and  the  American  lieuten- 
ant ordered  the  crew  below.  The  mate  of  the  Saxon  was  going  down  the  ladder  when 
the  Ueutenant  pushed  him  on  the  shoulder,  and,  as  the  unfortunate  man  turned  round 
to  see  who  it  was  that  touched  him,  the  American  officer  drew  a  revolver  and  shot  him 
dead.  If  this  statement  be  true,  there  certainly  never  was  a  more  wanton,  atrocious, 
or  barbarous  murder  committed  on  the  high  seas.  The  captain  of  the  VanderbUt  is 
said  to  have  expressed  his  regret  at  the  occurrence,  but  I  hope  that  the  government 
will  require  something  more  than  a  mere  expression  of  regret.  The  only  compensation 
which  can  satisfy  the  honor  of  the  country  and  the  justice  of  the  case  is  to  bring  the 
offender  to  speedy  trial  and  to  execution,  if  the  case  be  proved  against  him.  This 
transaction  took  place  in  the  middle  of  September  five  months  ago.  It  is  hardly  a  case 
which  can  require  much  communication  or  negotiation ;  and  I  hope,  therefore,  that  the 
noble  earl  wifl.  be  able  to  lay  the  correspondence  on  the  table,  or  name  an  early  day 
for  its  production.  There  is  also  another  case  to  which  I  wish  to  call  the  attention  of 
the  House,  and  in  doing  so  I  will  take  the  opportunity  offasking  the  noble  earl  a  ques- 
tion with  respect  to  it.  I  see  it  stated  in  the  newspapers  that  a  confederate  vessel,  the 
Tuscaloosa,  has  been  seized  by  order  of  the  government,  in  Simon's  Bay,  near  the  Cape 
of  Good  Hope.  That  ship  is  referred  to  in  the  papers  recently  laid  before  Parliament, 
and  she  is  stated  to  have  been  a  federal  ship  originally,  captured  by  the  Alabama,  and 
converted  into  an  armed  tender  to  that  vessel.  She  appeared  at  the  Cape  last  year, 
when  the  United  States  consul  demanded  that  she  should  be  detained.  The  governor, 
however,  did  not  consider  himself  at  liberty  at  that  time  to  take  that  course.  The 
facts  were  brought  under  the  consideration  of  her  Majesty's  government,  and  this  is 
what  the  noble  earl  wrote  on  the  subject : 

"  As  regards  the  Tuscaloosa,  although  her  Majesty's  government  would  have  approved 
the  British  authorities  at  the  Cape  if  they  had  adopted  towards  that  vessel  a  course 
different  from  that  which  was  adopted,  yet  the  question  as  to  the  manner  in  which  a 
vessel  under  such  circumstances  should,  according  to  the  tenor  of  her  Majesty's  orders, 
be  dealt  with,  was  not  one  altogether  free  from  uncertainty.  Nevertheless,  instructions 
will  be  sent  to  the  British  authorities  at  the  Cape  for  their  guidance  in  the  event  of  a 
similar  case  occurring  hereafter,  and  her  Majesty's  government  hope  that  under  those 
instructions  nothing  will  for  the  future  happen  to  admit  of  a  question  being  raised  as 
to  her  Majesty's  orders  having  been  strictly  carried  out." — Correspondence  No.  1,  (1864,) 
i>.  43. 

It  is,  no  doubt,  under  the  instructions  here  mentioned  that  the  authorities  of  the 
Cape  acted  when  they  arrested  the  vessel,  and  I  trust  that  the  noble  earl  will  have  no 
objection  to  lay  them  on  the  table.  I  come  now  to  the  second  part  of  my  notice,  which 
refers  to  claims  put  forward  by  the  United  States  government  upon  the  British  govern- 
ment for  damages  alleged  to  have  been  done  to  American  ships  by  the  confederate 
cruiser  the  Alabama.  Your  lordships  have  doubtless  seen  the  correspondence  relating 
to  the  Alabama,  which  was«placed  upon  the  table  of  the  House  a  few  days  ago.  It 
is  not  long,  but  it  contains  matter  of  serious  importance.  It  comprises  five  different 
series  of  applications  from  Mr.  Adams  on  the  part  of  the  United  States  government. 
The  first  application  was  made  on  the  19th  of  February  last  year,  and  was  presented 
in  consequence  of  the  destruction  of  the  Brilliand  and  the  Manchester,  and  repayment 
was  demanded  for  the  value  of  the  cargo  and  the  ship,  with  interest  thereon.  On  the 
9th  of  March  the  noble  earl  replies  to  Mr.  Adams,  and  disclaims  all  connection  with  the 
Alabama,  and  all  responsibility  for  the  mischief  she  may  have  done.  On  the  29th  of 
April  another  claim  was  made  by  Mr.  Adams  on  account  of  the  destruction  of  the  Golden 
Kule,  which  was  simply  acknowledged  by  the  noble  earl.  Again  a  third  application 
was  made  on  the  7th  of  July,  and  on  the  13th  of  July  the  noble  earl  returned  an  answer 
referring  to  his  first  dispatch,  and  again  disclaiming  all  responsibility  for  the  acts  of 
confederate  cruisers.  On  the  24th  of  August  there  came  another  claim  for  the  destruc- 
tion of  the  ship  Nora  by  the  Alabama,  and  I  should  like  to  read  to  your  lordships  the 
description  there  given  of  the  Alabama.  The  owners  of  the  ship,  in  their  memorial  to 
Mr.  Seward,  say: 

"The  vessel  calling  herself  the  Confederate  States  man-of-war  Alabama  is  an  English 
vessel,  and  no  other.  »  «  «         ijijjg  ggXA.  steamer  was  allowed  to  leave 

port  under  the  pretense  of  making  a  trial  trip  and  has  never  been  in  any  port  of  the 
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so-called  Confederate  States,  so  as  to  cliange  her  flag,  or  to  be  otherwise  than  a  British 
vessel.  ■*  *  Your  memorialists  would  further  represent  that  said  steamer,  after 
thus  fraudulently  leaving  the  ports  of  Great  Britain  against  the  Queen's  proclamation  of 
neutrality,  repeatedly  visited  or  came  within  the  jurisdiction  of  certain  British  islands  in 
the  Atlan  tic  ocean,  when  aind  where  it  was  well  known  and  patent  to  the  world  that  she 
had  destroyed  American  vessels  on  the  high  seas ;  and  instead  of  being  seized  and  detained 
by  the  British  government,  as  they  were  in  duty  bound  to  do,  was  allowed  every  facility 
for  obtaining  supplies  and  advice,  and  to  resumeher  piratical  cruise.      *  *        In 

view  of  these  matters,  and  of  others  which  may  be  made  to  appear,  your  memo- 
rialists do  now  and  forever  enter  their  solemn  protests  against  the  British  government 
and  people  as  willing  parties,  negligently  culpable  in  the  destruction  of  their  property 
on  the  high  seas,  and  thus  in  first  violating  the  proclamation  of  the  Queen  by  building 
and  manning  said  steamer,  and  then  allowing  her  to  continue  her  depredations." — (p.  17.) 

These  are  the  terms  in  which  the  Alabama  is  described,  and  in  which  the  claims  of 
the  American  marine  are  urged  upon  the  British  government.  A  few  days  after  the 
noble  earl  repeats  his  disclaimer,  and  winds  up  with  the  hope — very  properly  expressed, 
I  think — that  no  such  claim  may  ever  be  brought  under  the  consideration  of  her  Maj- 
esty's government  again.  But  the  application  to  which  I  would  call  the  especial 
attention  of  the  House  is  that  referred  to  in  a  letter  from  Mr.  Adams,  dated  the  23d  of 
October.  In  this  letter  Mr.  Adams  renews  the  charges  he  had  previously  made  with 
regard  to  the  depredations  of  the  Alabama,  and  then  proceeds : 

"  Upon  these  principles  of  law,  and  these  assumptions  of  fact,  resting  upon  the  evi- 
dence in  the  case,  I  am  instructed  to  say  that  my  government  must  continue  to  insist 
that  Great  Britain  has  made  itself  responsible  for  the  damages  which  the  peaceful, 
law-abiding  citizens  of  the  United  States  sustain  by  the  depredations  of  the  vessel 
called  the  Alabama." — (p.  27.) 

I  would  ask  your  lordships  to  observe  the  similarity  of  that  language  with  the  lan- 
guage used  in  the  dispatch  of  the  11th  of  July,  which  has  been  so  much  spoken  of. 
There  is,  however,  this  difference — that  in  the  letter  from  which  I  have  just  quoted  Mr. 
Adams  proceeds  to  qualify  his  language  in  these  terms : 

"  In  repeating  this  conclusion,  however,  it  is  not  to  be  understood  that  the  United 
States  incline  to  act  dogmatically,  or  in  a  spirit  of  litigation.  They  desire  to  maintain 
amity  as  well  as  peace.  They  fully  comprehend  how  unavoidably  reciprocal 
grievances  must  spring  up  from  the  divergence  in  the  policy  of  the  two  countries  in 
regard  to  the  present  insurrection.  They  cannot  but  appreciate  the  difficulties  under 
which  her  Majesty's  government  is  laboring  from  the  pressure  of  interests  and  combi- 
nations of  British  sul^jects,  apparently  bent  upon  compromising  by  their  unlawful  acts 
the  neutrality  which  her  Majesty  has  proclaimed  and  desires  to  preserve,  even  to  the 
extent  of  involving  the  two  nations  in  the  horrors  of  a  maritime  war.  For  these  rea- 
sons I  am  instructed  to  say  that  they  frankly  confess  themselves  unwilling  to 
regard  the  present  hour  as  the  most  favorable  to  a  calm  and  candid  examination  by 
either  party  of  the  facts  or  the  principles  involved  in  cases  like  the  one  now  in  question. 
Though  indulging  a  firm  conviction  of  the  correctness  of  their  position  in  regard  to  this 
and  other  claims,  they  declare  themselves  disposed  at  all  times,  hereafter  as  well  as 
now,  to  consider  in  the  fullest  manner  all  the  evidence  and  the  arguments  which  her 
Majesty's  government  may  incline  to  proffer  in  refutation  of  it ;  and,  in  case  of  an 
impossibility  to  arrive  at  any  common  conclusion,  I  am  directed  to  say  there  is  no  fair 
and  equitable  form  of  conventional  arbitrament  or  reference  to  which  they  will  not  be 
willing  to  submit." — (jj.  27.) 

On  the  26th  of  October,  three  days  afterward,  the  noble  earl,  in  answering  that 
dispatch  of  Mr.  Adams,  uses  these  words : 

"  You  add,  further  on,  that  the  United  States  frankly  confess  themselves  uuwlUing 
to  regard  the  present  hour  as  the  most  favorable  to  a  calm  and  candid  examination  by 
either  party  of  the  facts  or  the  principles  involved  in  cases  like  the  one  now  in  ques- 
tion."—(p.  42.) 

Up  to  that  dispatch  I  entirely  assent  to  nearly  every  word  used  by  the  noble  earl  in  this 
correspondence.  I  had  felt  persuaded  that  it  contains  not  merely  the  drift,  but  the  plain 
view,  of  the  intentions  of  her  Majesty's  government.  It  appeared  to  me  that  from  the 
first  the  noble  earl  had  declined  all  responsibility  connected  with  the  building  of  the 
Alabama,  and  with  the  depredations  which  she  was  alleged  to  have  committed.  Noth- 
ing can  be  plainer  and  more  complete  in  every  way  than  the  noble  earl's  language ;  but 
after  all  this  the  noble  earl  ends  by  accepting  the  proposal  for  an  arbitrament, 

EA.KL  KUSSELL.   No. 

The  Eabl  op  CARNAKVOSf.  At  a  future  period? 

Eabl  Russeix.  No. 

The  Eabl  of  Caknakvost.  The  noble  earl  says  "  no ;"  but  on  reading  the  dispatch 
from  which  I  have  just  quoted,  can  any  one  come  to  any  other  couclnsion  than  that 
the  noble  earl  did  accede  to  the  proposal  for  arbitration  at  a  future  period  !  Mr.  Adams 
asks  for  arbitration,  and  the  noble  earl  says : 

"With  this  declaration,  her  Majesty's  government  may  be  well  content  to  await 
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the  time  ■when  a  calm  and  candid  examination  of  the  facts  and  principles  involved  in 
the  case  of  the  Alabama  may,  in  the  opinion  of  the  government  of  the  United  States, 
usefully  be  undertaken." 

I  very  much  regret,  whatever  may  be  the  intentions  of  the  government,  that  the 
noble  earl  over  used  such  language  as  that ;  arbitration  applies  to  a  question  in  which 
there  is  some  douBt ;  but  if  there  is  a  perfectly  clear  right — a  perfectly  unquestionable 
one — then  men  do  not  arbitrate,  If  her  Majesty's  government  feel  any  doubt  as  to  the 
propriety  of  the  position  which  they  had  taken  throughout  the  previous  correspondence, 
let  them  say  so.  It  is  never  too  late  to  go  back  if  one  has  committed  an  error ;  and  here 
I  must  observe  that  the  noble  earl  did  on  one  occasion  use  an  ominous  expression — 
namely,  that  the  case  of  the  Oreto  and  the  Alabama  was  a  scandal  and  a  reproach  to 
English  law.  If  the  noble  earl  is  decided  and  clear  in  his  opinion,  he  had  better  say  so. 
If  he  believes  that  those  clainja  are  founded  neither  on  reason  nor  on  justice,  then  he 
should  hold  out  no  shadow  of  hope  that  they  can  by  any  possibility  be  admitted.  But 
it  is  nnwise  to  endeavor  to  tide  over  a  present  difficulty  by  creating  a  much  greater 
one  for  a  future  time.  I  would  urge  upon  her  Majesty's  government,  as  far  as  my  feeble 
voice  can  do  so,  to  bring  this  matter  to  a  conclusion.  I  entirely  agree  in  the  opinion 
expressed  by  the  noble  earl  in  his  earlier  dispatches,  that  there  is  no  ground  for  those 
claims ;  but  it  would  be  even  better  to  admit  and  satisfy  them,  at  whatever  expense, 
than  to  allow  the  matter  to  run  on  unsettled  and  indefinite,  and  at  length  to  be  com- 
pelled to  undergo  the  humiliation  of  retrjicting  the  word  you  have  said.  My  lords,  X 
cannot  see  that  there  is  any  practical  advantage  in  leaving  a  question  of  this  sort  unset- 
tled. There  are  two  classes  of  politicians,  as  this  House  must  know,  in  America,  who  look 
at  this  matter  from  diii'erent  points.  One  class — composed  of,  I  believe,  honest  men,  but 
men  holding  very  mistaken  views — are  convinced  that  the  Alabama  sailed  from  these 
shores  through  the  fault  and  negligence  of  her  Majesty's  government,  and  hold  na 
accountable  for  the  damage  which  she  has  done  to  the  American  marine.  The  Ameri  can 
estimate  of  the  amount  of  that  damage  is  a  very  heavy  one.  I  do  not  at  all  make 
myself  responsible  for  its  accuracy,  but  according  to  that  estimate,  one  huudi'ed  and 
forty-eight  American  ships  were  destroyed  or  bonded  from  the  time  of  the  sailing  of 
the  Alabama  to  the  30th  of  June,  1863.  The  tonnage  of  those  ships  is  stated  to  be 
61,292  tons,  which,  at  a  valuation  of  £10  per  ton,  amounts  in  money  to  a  loss  of 
£612,920.  To  this  is  added  a  sum  of  £20  per  ton,  making  a  total  of  £1,100,000  as  the 
value  of  the  cargoes,  and  a  sum  of  £700,000  for  Chinese  cargoes,  which  bring  up  the 
entire  loss  to  £2,412,920.  I  do  not  know  whether  this  is  a  correct  estimate,  but  there 
can  be  no  doubt  that  great  injury  has  been  inflicted  on  American  commerce.  This  is 
shown  by  the  heavy  rates  for  insurance  now  prevailing,  and  by  the  considerable  sale  of 
American  ships  which  has  recently  taken  place  to  other  nations.  Well,  my  lords,  this 
class  of  politicians  to  whom  I  have  already  alluded  are  smarting  under  a  strong  sense  of 
personal  injury,  and  they  urge  their  claims  against  our  government  in  no  measured  lan- 
guage. And  I  must  say  that  the  government  of  America,  from  whatever  motive,  have 
so  lent  themselves  to  their  views  that  hereafter,  when  this  sum  is  rolled  up  into  a  very 
much  larger  one,  it  will  be  absolutely  impossible  for  that  government  to  restrain  the 
machinery  which  they  themselves  have  put  in  motion.  I  therefore  think  it  is  most 
important  thather  Majesty's  government  should  bring  this  matter  to  a  settlement  one 
*ay  or  the  otner.  But  there  is  a  second  class  of  American  politicians,  and  they  make 
no  secret  of  their  object — they  have  openly  and  avowedly  said  that  they  will  wait  until 
the  embarrassment  of  England  shall  be  America's  opportunity,  when  they  will  be  ready 
to  resort  to  hostilities  in  order  to  wipe  off  some  fancied  national  humiliation.  This 
should  impress  upon  the  noble  earl  the  importance  of  at  once  settling  this  question. 
And,  my  lords,  in  our  political  intercourse  with  America,  if  there  be  any  conclusion 
which  we  onghtto  have  drawn  from  past  history,  it  is  this — ^that  it  is  the  policy  of  Eng- 
lish statesmanship  to  limit  these  debatable  questions,  and  not  allow  them  either  from 
accident  or  design  to  be  kept  open.  You  might  number  up  a  score  of  those  questious, 
which  by  being  kept  open  have  affected  very  considerably  the  good  relations  between 
the  two  countries,  caused  great  initation  both  here  and  in  America,  and  at  times  threat- 
ened very  disastrous  consequences.  Such  were  the  questions  of  Maine  boundary  line,  of 
the  Oregon  line,  and  of  the  iish  controversy.  Not  many  years  ago,  a  dispute  arose  with 
regard  to  the  boundary  line  at  Vancouver's  Island.  The  Island  of  San  Juan  was  taken 
possession  of  by  a  hot-headed  American  officer,  and  it  was  only  owin^  to  the  exercise 
of  great  tact  and  forbearance  that  hostilities  were  averted.  Now,  it  should  be  the 
object  of  good  statesmanship  to  put  an  end  as  soon  as  possible  to  all  these  questions  of 
debate  and  litigation.  But  in  these  dispatches,  whether  intentionally  or  no  I  do  not 
know,  the  noble  earl  holds  out,  in  order  to  tide  over  the  present  difficulty,  some  vague 
and  shadowy  hopes  of  means  by  which  differences  may  be  reconciled.  But  1  warn  him  to 
beware  lest  he  thus  deliberately  create,  in  order  to  relieve  himself  from  present  embar- 
rassment, a  difficulty  which  may  be  ten  times  as  formidable  and  ton  times  as  dangerous 
as  a  fishery  or  a  frontier  dispute,  inasmuch  as  it  will  be  backed  by  stronger  material 
interests,  founded  on  pei»onal  considerations,  and  in  all  probability  supported  by  an 
unreasoning  mob.    The  noble  earl  then  moved  an  address  for  "Keturn  of  claims  made 
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by  British  subjects  upon  the  United  States  government,  sustained  either  in  person  or 
property  since  the  secession  of  the  southern  States,  specifjdng  how  and  the  grounds  on 
which  such  claims  have  been  disposed  of." 

Earl  Russell.  My  lords,  the  noble  earl  seems  to  suppose  that  I  shall  have 
no  difficulty  in  granting  the  first  part  of  his  motion,  relating  to  the  returns  of 
claims  mutually  made  by  the  United  States  government  and  the  British  govern- 
ment in  respect  of  injuries  sustained  since  the  secession  of  the  southern  States. 
Now,  so  far  as  her  Majesty's  government  are  concerned,  there  will  be  very  little 
difficulty  in  giving  any  information  that  is  asked  for  as  to  representations  which 
have  taken  place  on  the  part  of  the  government ;  but  when  I  consider  the  public  utility 
to  be  served  by  this  motion,  I  cannot  encourage  the  noble  earl  to  press  it.  The  faetf  is, 
that  these  dispatches  upon  cases  arising  from  time  to  time,  and  almost  from  day  to  day, 
become  formidable  in  point  of  extent.  I  saw  in  the  Foreign  Office  to-day  a  volume,  not 
indeed  a  very  thick  one,  but  one  of  several  folio  volumes,  many  of  them  exceedingly 
thick,  which  are  said  to  contain  about  half  of  the  returns  which  the  noble  earl  moves 
for.  Now,  I  ask,  what  would  be  the  advantage  of  producing,  what  would  be  the  advan- 
tage of  printing,  for  this  House,  such  a  voluminous  return  of  cases  that  have  arisen 
between  this  country  and  the  United  States  ?  I  am  quite  sure  that  ray  noble  friend 
would  hardly  think  of  pressing  a  motion  of  such  a  character.  And  if  there  is  no  advan- 
tage in  it,  there  may  be  some  disadvantage ;  because  if  hereafter  there  were  to  be  any 
commission  on  these  claims,  the  American  government  would  probably  take  the  evidence 
which  had  been  laid  before  Parliament  as  complete  with  respect  to  them.  They  would 
say:  "There  is  your  case.  It  has  been  laid  before  the  Foreign  Office;  it  has  been  pre- 
sented to  Parliament  and  printed,  and  it  is  impossible  to  go  beyond  it."  If,  therefore, 
these  cases  were  printed,  and  a  commission  on  claims  were  hereafter  appointed,  persons 
who  had  claims,  and  who  were  prepared  to  produce  further  evidence  in  support  of 
them,  might  be  precluded  from  the  full  benefit  of  that  evidence.  I  cannot,  therefore, 
think  that  tli«re  would  be  any  advantage  in  producing  this  voluminous  mass  of  papers. 
The  noble  earl  seemed  to  think  that  our  commerce  was  nearly  extinct.  [The  Earl  of 
Carnarvon  dissented.]  I  took  down  the  noble  earl's  words,  and  he  certainly  said  that 
our  commerce  on  the  southern  coast  of  America  had  been  brought  almost  to  the  verge 
of  extinction.  Now  to  what  do  these  words  apply  ?  It  is  known  that  this  trade  of 
blockade-running  has  been  a  most  profitable  trfide,  that  great  fortunes  have  been  made 
by  many  persons  in  carrying  it  on,  and  that  Nassau  and  some  other  places  have  swarmed 
with  vessels  which  had  never  previously  been  seen  in  those  ports.  That  a  great  num- 
ber of  vessels  have  been  stopped  by  the  American  cruisers  I  readily  admit.  The  noble 
earl  says  that  the  judges  of  the  prize  courts  in  the  United  States  have  given  decisions 
some  of  which  are  not  based  upon  principles  of  international  law.  Now  I  say  here, 
what  I  have  frequently  had  occasion  to  say  before,  that  we  are  bound  in  the  first  instance 
to  accept  these  decisions ;  and  I  think  the  complaints  which  have  been  made  very 
often  arise,  and  naturally  arise,  from  ignorance  of  the  principles  of  international  law, 
as  laid  down  by  Lord  Stowell  and  other  great  jurists  in  this  country.  It  has  been 
many  times  complained  of  that  a  vessel  bound  from  this  country  to  Nassau  should  be 
captured  on  her  voyage  while  upon  the  high  seas,  and  should  be  sent  for  adjudication 
before  an  American  prize  court.  Evidently  the  persons  who  make  that  complaint  think 
it  quite  sufficient  if  the  nominal  destination  was  Nassau,  and  do  not  take  into  consid- 
eration the  circumstance  that,  if  Nassau  was  not  the  ultimate  destination,  but  it  was 
merely  meant  that. the  vessel  should  touch  at  Nassau,  and  then,  without  transshipment, 
carry  her  cargo  into  the  blockaded  port,  that  vessel,  according  to  the  principles  laid 
down  by  Lord  Stowell,  would  be  liable  to  capture.  But  it  is  natural  that  this  should 
be  forgotten  when  for  so  many  years  these  belligerent  rights  have  been  in  abeyance, 
and  the  result  is  that  many  of  the  persons  who  have  employed  their  capital  in  this 
manner  are  severe  sufferers.  With  regard  to  the  Saxon,  we  were  advised  that  that 
vessel  was  taken,  not  in  British,  but  in  foreign  waters.  The  noble  earl  says  that  the 
law  officers  of  the  Crown  must  have  been  completely  wrong,  because  it  was  quite  suffi- 
cient if  the  governor  of  the  cape  had  declared  the  island  of  Angra  Pequena  to  be  a 
British  possession.  Now  I  do  not  think- that  we  should  be  guided  by  such  a  declaration  in 
an  analogous  case.  Suppose  that  on  the  coast  of  Africa  a  slaver  was  taken  by  one  of 
our  cruisers  near  an  island ;  it  would  not  be  sufficient  to  prevent  the  capture  by  the 
statement  that  the  governor  of  the  neighboring  French  or  Portuguese  settlement  had 
declared  that  island  to  belong  to  France  or  Portugal.  We  should  say  at  once,  "  Have 
the  French  and  Portuguese  governments  confirmed  the  declaration  ?"  and  if  they  had 
not,  we  should  hesitate  to  acknowledge  that  the  island  belonged  to  either  country. 
The  argument  which  we  should  use  ourselves  we  ought  to  accept  from  another  nation; 
and  acting,  therefore,  on  the  opinion  of  the  law  officers  of  the  Crown,  I  did  not  assert 
that  this  vessel  had  been  wrongfully  captured.  What  was  affirmed  by  tSie  American  cap- 
tors was,  that  the  Saxon  had  received  from  the  Alabama  and  the  Tuscaloosa  part.ot 
the  spoil  which  they  had  taken  from  American  vessels.  The  noble  earl  refers  to  what 
appears  to  us,  if  the  information  we  have  received  be  accurate,  to  be  the  wanton  and 
barbarous  murder  of  the  mate  of  the  Saxon.    AU  that  we  could  ask  in  such  a  case  was 
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that  the  person  accused  of  that  otime  should  he  tried,  and  shonld  he  hrought  as  soon 
as  possible  before  a  tribunal  in  which  the  charge  eonld  be  fairly  examined  into.    That, 
accordingly,  is  the  demand  which  we  made.    The  noble  earl  says  it  was  no  satisfaction 
that  the  captain  of  the  Vanderbilt  expressed  his  regret.    But  I  do  not  know  what 
more  he  could  do.    He  did  not  order  that  the  mate  of  the  Saxon  should  be  killed.    He 
had  no  concern  in  the  murder,  but  when  he  heard  of  the  occurrence  he  expressed  his 
regret.    He  could  not  immediately  order  a  trial  and  have  the  man  convicted  and 
executed. 
The  Eakl  of  Caknaevon.  Did  the  captain  order  the  man  under  arrest  ? 
Earl  Russeix.  That  is  a  point  upon  which  we  have  no  information.    But  certainly 
I  do  not  think  it  an  injury  that  the  captain  expressed  his  regret  at  the  occurrence.    I 
believe  it  is  sf  ated  in  the  newspapers  that  the  man  was  afterwards  put  under  arrest ; 
that  is  only  a  newspaper  report.    With  regard  to  the  Tuscaloosa,  that  vessel  was  cap- 
tured by  and  was  a  prize  to  the  Alabama.    The  law  officers  of  the  Crown  gave  it  as  their 
opinion  that  she  should  have  been  detained,  and  orders  were  sent  out  in  conformity  with 
that  opinion.    She  has  now  been  detained,  apd  it  will  be  for  the  noble  eaxl  to  show  that 
the  law  officers  were  wrong  In  that  opinion,  and  that  upon  grounds  of  public  law 
known  to  himself  her  Majesty's  government  should  have  taken  another  course.    I  now 
come  to  the  noble  earl's  statement  with  regard  to  the  Alabama,  and  I  cannot  say  how 
much  I  feel  indebted  to  him  for  enabling  me  to  clear  up  a  misconception  which,  as  it 
has  affected  his  mind,  may  also  have  affected  others  in  the  same  way.    My  lords,  her 
Majesty's  government  have  always  maintained  that  they  were  in  no  way  responsible 
for  the  hostilities  against  the  merchant  ships  of  the  United  States  committed  by  the 
Alabama.    We  have  maintained  that  position  from  the  beginning;  we  shall  maintain 
it  to  the  end.    The  noble  earl  seems  to  suppose  that  in  a  letter  oif  mine  of  the  26th  of 
October  I  admitted  that  these  questions  would  afterwards  be  referred  to  a  commission. 
My  lords,  I  admitted  nothing  of  the  kind.    I  stated  then,  as  I  have  always  stated,  that 
her  Majesty's  government  was  not  responsible  for  the  acts  of  the  Alabama.    Tlie 
United  States  minister  may  have  in  view  some  kind  of  commission  of  arbitration ;  biit 
her  Majesty's  government  have  never  consented,  and  never  would  consent,  to  a  com- 
mission or  arbitration.    According  to  all  the  principles  of  international  law,  her 
Majesty's  government  are  in  no  way  responsible  for  the  doings  of  the  vessel  referred 
to.    There  has  been  a  question  of  a  commission,  but  we  have  always  thought  that  a 
commission  would  be  of  no  use,  because  the  United  States  government  would  be  sure 
to  propose  that  the  case  of  the  Alabama  should  be  referred  to  the  commission,  and  it 
is  quite  impossible  that  we  could  consent  to  that.    Therefore  we  have  never  proposed 
what  under  ordinary  circumstances  would  be  a  proper  course ;  we  have  never  proposed 
a  commission  to  consider  the  respective  claims  of  the  subjects  of  each  country,  and 
which  the  United  States  government  intimated  they  were  ready  to  agree  to,  because 
we  knew  that  it  would  be  proposed  to  include  the  case  of  the  Alabama,  vrhich  we 
■were  determined  not  to  consent  to.    I  say,  therefore,  the  government  may  well  await 
the  time  when  a  calm  consideration  of  the  principles  involved  in  the  case  of  the 
Alabama  can  be  given.    Every  one  is  aware  that  for  a  long  time  there  has  been  great 
excitement  in  America  upon  the  subject  of  the  Alabama ;  that  she  has  been  called  a 
British  pirate,  and  the  American  nation  has  been  roused  to  anger  against  this  country 
for  the  doings  of  that  vessel.    I  say  that  when  the  United  States  government  say  they  do 
not  wish  to  press  that  question  fiirther  now,  it  is  fair  to  believe  that  a  time  may  come 
when  the  United  States  government,  cousidering  all  the  precedents  laid  down  by  their 
own  judges  as  well  as  by  British  judges,  will  be  satisfied  that  they  have  no  claim 
against  this  country  on  account  of  the  Alabama.    My  expression  was  not  intended  to 
convey  the  notion  that  the  British  government  would  change  their  minds,  but  that  the 
United  States  government  would  change  theirs  when  the  excitement  of  the  moment 
had  passed  away.    Therefore  I  go  on  to  say : 

"The  British  government  must  decline  to  be  responsible  for  the  acts  of  parties  who 
fit  out  a  seeming  merchant  ship,  send  her  to  a  port  or  to  waters  far  from  the  jurisdic- 
tion of  British  courts,  and  there  commission,  equip,  and  man  her  as  a  vessel  of  war." 
And  I  further  say,  that  if  "An  admitted  principle  was  thus  made  elastic  to  meet  a 
particular  case,  the  trade  of  ship-building  in  this  country  would  be  seriously  embar- 
rassed." ,,       x- 

The  noble  earl,  in  a  manner  unaccountable  to  me— for  it  never  from  the  time 
I  wrote  that  letter  until  now  occurred  to  me  that  such  a  meaning  could  be  applied  to 
it,  and  that  it  could  be  understood  a«  admitting  a  future  examination  of  this  case-- 
the  noble  earl  says  it  is  desirable  that  these  cases  should  not  be  kept- open,  but  that 
they  should  be  settled  at  once.  I  quite  agree  with  him  that  they  ought  to  be  settled 
at  once,  if  there  is  any  amicable  way  in  which  they  can  be  settled.  The  American 
government  says,  "  We  have  a  clear  and  undoubted  case  for  reparation  on  account  ot 
the  Alabama."  We  say,  "We  have  a  clear  and  undoubted  case  for  refusing  reparation 
in  the  case  of  the  Alabama."  Who  is  to  be  the  arbitrator,  unless  we  resort  to  that 
method  of  arbitration  which  the  noble  earl  thinks  I  agree  to  ?  In  no  way  can  this 
question  be  settled,  unless  the  United  States  shonld  push  us  to  the  verge  ot  war  tor 
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the  purpose  of  getting  this  question  settled.  The  United  States  government  say,  "We 
Lave  a  good  case,  hut  we  are  ready  to  keep  it  in  aheyance,  and  to  continue  on  terms 
of  amity  and  friendly  relations  with  Great  Britain,  if  Great  Britain  will  consent  to  do" 
so."  Am  I  to  say,  "  We  will  not  agree  to  anything  of  the  sort.  Why  do  you  not  make  war 
upon  us?  Why  not  push  your  Saims  to  the  utmost  extremity?"  That  is  the  case  of 
the  noble  earl.  He  says  it  is  desirable  to  have  these  questions  settled,  and  uot  to  have 
them  hanging  over  us.  It  is  desirable  indeed;  but  how  is  it  to  bo  done  while  the 
positions  of  the  two  countries  are  so  entirely  opposed  ?  I  have  had  the  good  fortune,  in 
some  cases,  to  bring  to  an  amicable  termination  matters  which  had  long  been  causes  of  dis- 
pute between  this  country  and  the  United  States.  For  many  years  there  was  a  dispute 
pending  upon  the  question  of  the  Mosquito  Shore  and  of  the  Bay  Island.  TheTresident 
of  the  United  States  said  at  the  time,  "If  this  be  the  only  question  of  difference,"  as  I 
believe  it  was  until  the  secession  occurred ;  "if  this  be  the  only  question  of  diiference  we 
have  with  the  government  of  Great  Britain,  let  us  endeavor  to  settle  it."  I  for  my 
liart  was  quite  ready  to  make  concessions  of  what  might  bo  considered  fair  claims  on 
the  part  of  the  British  government  in  order  to  settle  the  dispute,  and  happily  I  was 
enabled  to  make  a  treaty  which  put  an  erfd  to  that  dispute.  There  was  another  ques- 
tion which  arose  since  the  Ashburton  treaty,  and  which  went  on  for  some  years, 
respecting  the  Hudson's  Bay  Company,  and  that  dispute  it  was  agreed  to  refer  to 
arbitration,  and  a  convention  has  been  made  for  that  purpose.  So  1  am  by  no  means 
indisposed  to  settle  these  questions,  which,  as  the  noble  earl  truly  says,  ought  not  to 
be  kept  open  if  they  can  be  settled.  There  is  also  the  question  of  the  island  of  San  Juan, 
adjoining  Vancouver's  island,  and  in  that  question  also  I  proposed  an  arbitration, 
which  proposal  has  been  for  some  time  under  the  consideration  of  the  United  States 

foverument.  That  government  thought  the  Senate  could  not  agree  to  arbitration,  but 
trust  there  will  be  an  agreement  upon  that  question  also.  I  think  it  would  be  much 
better  that  the  question  relating  to  the  island  of  San  Juan  should  be  decided  by  an 
arbitrator  than  that  it  should  remain  a  cause  of  dispute  between  the  two  countries. 
Eeferring  again  to  the  Alabama,  the  noble  earl  seems  to  be  much  shocked  because  I 
said  that  that  case  was  a  scandal  and  in  some  sense  a  reproach  upon  British  law.  I 
say  that  here,  as  I  said  it  in  that  despatch.  I  do  consider  that,  having  passed  a  law 
to  prevent  the  enlistment  of  her  Majesty's  subjects  in  the  service  of  a  foreign  power, 
to  prevent  the  fitting  out  or  equipping,  within  her  Majesty's  dominions,  of  vessels  for 
warlike  purposes  without  her  Majesty's  sanction  ;  I  say  that,  having  passed  such  a  law 
in  the  year  1819,  it  is  a  scandal  and  a  reproach  that  one  of  the  belligerents  in  this 
American  contest  has  been  enabled,  at  the  order  of  the  confederate  government,  to  fit 
out  a  vessel  at  Liverpool  in  such  a  way  that  she  was  capable  of  being  made  a  vessel 
of  war;  that,  after  going  to  another  port  in  her  Majesty's  dominions  to  ship  a  portion 
of  her  crew,  she  proceeded  to  a  port  in  neutral  territory,  and  there  completed  her 
crew  and  equipment  as  a  vessel  of  war,  so  that  she  has  since  been  able  to  capture  and 
destroy  innocent  merchant  vessels  belonging  to  the  other  belligerent.  Having  been 
thus  equipped  by  an  evasion  of  the  law,  I  say  it  is  a  scandal  to  our  law  that  we  should 
not  be  able  to  prevent  such  belligerent  operations.  I  venture  to  say  so  much,  because 
at  the  Foreign  Offlce  I  feel  this  to  be  very  inconvenient.  If  you  choose  to  say,  as  you 
might  have  said  in  former  times,  "  Let  vessels  be  fitted  out  and  sold ;  let  a  vessel  go  to 
Charleston,  and  there  be  sold  to  any  agent  of  the  confederate  government,"  I  could 
understand  such  a  state  of  things.  But  if  we  have  a  law  to  prevent  the  fitting  out  of 
warlike  vessels,  without  the  license  of  her  Majesty,  I  do  say  this  case  of  the  Alabama 
is  a  scandal  and  a  reproach.  A  very  learned  judge  has  said  that  we  might  drive,  not 
a  coach  and  six,  but  a  whole  fleet  of  ships  through  that  act  of  Parliament.  If  that 
be  a  correct  description  of  our  law,  then  I  say  we  ought  to  have  the  law  made  more 
clear  and  intelligible.  This  law  was  said  to  be  passed  to  .secure  the  peace  and  welfare 
of  this  nation,  and  I  trust  it  may  be  found  in  the  end  sufficient  for  that  purpose.  I 
say,  however,  that  while  the  law  remains'  in  its  present  state  its  purpose  is  obviously 
defeated,  and  its  enactments  made  of  no  effect  by  British  subjects  who  defy  the 
Queen's  proclamation  of  neutrality.  To  these  observations  I  will  only  add,  that,  if  the 
noble  earl  wishes  for  any  other  paper  relating  to  the  Alabama — I  believe  there  is  only 
one — I  should  be  willing  to  give  it ;  but  as  to  the  folio  volume  of  papers  to  which  I 
have  before  referred,  I  hope  the  noble  earl  will  not  press  for  their  production. 

The  Eael  01'  Cahnauvon  said  he  had  already  explained  that  he  did  not  wish  for  the 
correspondence  in  exteiiao,  but  would  be  satisfied  with  short  summaries  of  each  case, 
containing  such  details  as  names,  dates,  and  amounts  of  claims.  There  would  surely  ' 
be  no  difficulty  in  producing  such  information.  With  rejjard  to  the  interpretation  he 
had  put  on  the  language  of  the  noble  earl,  he  thought  their  lordships  would  agree  that 
he  had  been  not  unnaturally  misled,  and  was  justified  in  asking  further  explanation. 
He  accepted,  however,  the  explanation  the  noble  earl  had  given  him,  and  he  rejoiced  to 
receive  it.  He  hoped  there  would  be  no  objection  on  the  part  of  the  noble  earl  to  pro- 
duce the  papers  in  the  case  of  the  Saxon.  That  transaction  had  occurred  between  five 
and  six  months  ago,  and  the  negotiations  in  that  case  must  be  nearly  complete.  It 
was  most  important  that  Parliament  should  know  precisely  the  position  in  which  it 
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stood  in  reference  to  such,  matters;  and  wlien  the  noble  earl  challenged  him  to  prove 
his  case,  although  he  was  quite  ready  to  take  up  his  challenge,  he  could  noli,  do  so 
unless  the  noble  earl  supplied  him  with  the  materials.  He  should  only  further  press 
for  a  copy  of  the  instructions  which  were  sent  out  to  the  colonial  authorities  at  the 
Cape  of  Good  Hope,  and  on  which  they  had  acted  in  the  case  of  the  Tuscaloosa.  He 
hoped  there  would  be  no  objection  to  giye  a  copy  of  these  instructions. 

Eael  Russell  said  that  he  should  have  no  objection  to  the  motion  of  the  noble  earl, 
on  the  understanding  that  names,  dates,  and  other  details  of  that  kind  only  were  to 
be  given.  With  regard  to  the  papers  connected  with  the  case  of  the  Saxon,  he  was 
quite  ready  to  produce  them,  if  the  noble  earl  would  move  for  them. 

The  Earl  op  Caknarvon  then  moved  for  the  correspondence  or  extracts  relative  to  the 
capture  of  the  Saxon,  and  for  copy  of  instructions  to  the  colonial  authorities  relative 
to  the  detention  of  the  Tuscaloosa. 

Earl  Russell  said  it  would  be  necessary  to  communicate  with  the  colonial  office  in 
regard  to  the  instructions  to  the  authorities  at  the  Cape. 

Address  for  "Return  of  claims  made  by  British  subjects  upon  the  United  States  gov- 
ernment, sustained  either  in  person  or  property  since  the  secession  of  the  southern 
States,  specifying  how  and  the  grounds  on  which  such  claims  have  been  disposed  of." 
Also,  "Correspondence,  or  extracts  from  correspondence,  relative  to  the  capture  of  the 
Saxon  by  the  United  States  ship  Vanderbilt."  And,  also,  "  Copy  of  instructions  to  the 
colonial  authorities  relative  to  the  detention  of  the  Tuscaloosa." 

Motion  agreed  to. 

House  adjourned  at  a  quarter  past  six  o'clock. 
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DEBATES   m  THE   HOUSE   OF  LOEDS   OF   APEIL  26,   1864, 

AND  THE   HOUSE  OF   COMMONS   OF  APEIL  28,  1864, 

IN  EBLATION  TO  THE  DETENTION  BY  THE 

BEITISH  AUTHOEITIES  AT    SIMON'S 

BAY,  CAPE  OF   GOOD   HOPE, 

OF  THE  TUSCALOOSA, 

AT  THAT  POET.* 

IFrom  Hansard's  Parliamentary  Debates,  vol.  174,  pages  1593-1617.] 

House  of  Loeds,  April  26,  1864. 

UNITED  STATES — THE  LAW  OF  PRIZE. 

LoED  Chelmsfobd,  in  rising  to  call  tlie  attention  of  the  Houae  to  the  statement  of 
the  views  of  her  Majesty's  government  as  to  the  mode  of  dealing  with  prizes  bfought  by 
the  belligerent  powers  of  America  within  the  dominions  of  her  Majesty,  contained  in 
the  correspondence  respecting  the  Tuscaloosa,  which  has  been  presented  to  the  Honse, 
said  that  the  subject  was  of  such  great  importance  that  he  would  not  apologize  for 
submitting  it  to  the  attention  of  their  lordships.  In  the  deplorable  war  which  had 
been  so  long  raging  on  the  other  side  of  the  Atlantic  both  belligerents  had  shown  them- 
selves so  extremely  sensitive  as  to  the  conduct  of  this  country,  that  it  was  necessary 
for  the  government  to  be  extremely  careful  not  to  exceed  the  strict  limit  of  neutral 
rights  and  obligations,  and  to  do  nothing  not  strictly  in  conformity  with  the  principles 
of  international  law.  In  the  papers  laid  on  the  table  of  the  House  under  the  title  of 
"Correspondence  respecting  the  Tuscaloosa,"  he  found  some  instructions  issued  by 
the  government  with  respect  to  the  mode  of  dealing  with  prizes  brought  by  the 
belligerents  into  ports  belonging  to  this  country,  which  appeared  to  him  so  much 
at  variance  with  principle  and  policy,  and  which,  if  acted  upon,  seemed  so  likely 
to  lead  to  unpleasant  consequences,  that  he  felt  bound  to  present  to  their  lordships  his 
views  on  the  matter  for  their  lordships'  careful  consideration  or  necessary  correction. 
At  the  commencement  of  the  present  unhappy  war  in  America  her  Majesty  was  advised 
to  issue  a  proclamation  interdicting  the  armed  ships  of  both  contending  parties  from 
coming  with  their  prizes  into  the  ports,  harbors,  and  roadsteads  of  the  United  Kingdom, 
or  of  any  of  the  British  colonies  and  possessions.  This  he  thought  a  wise  precaution;  and 
perfectly  consistent  with  our  neutral  character.  '  The  writers  on  international  law  laid 
it  down  that  although  it  was  not  a  violation  of  neutrality  for  a  belligerent  to  bring  her 
prizes  into  a  neutral  port,  and  even  to  dispose  of  them  there,  yet  fliey  all  added  that 
the  neutral  might  refuse  that  privilege,  provided  the  refusal  extended  to  both  parties. 
No  fault,  therefore,  was  to  be  found  with  the  proclamation,  and  the  only  consideration 
was  as  to  the  proper  course  of  proceeding  in  case  the  prohibition  should  be  disregarded. 
The  Tuscaloosa  was  originally  a  federal  yessel  named  the  Conrad ;  on  the  21st  of  June 
last  she  was  off  the  coast  of  Brazil  with  a  cargo  of  wool,  and  was  there  captured  by  the 
well-known  confederate  cruiser  the  Alabama.  The  captors  put  some  guns  on  board, 
placed  in  her  a  lieutenant  of  the  confederate  navy  and  ten  men,  and  changing  her  name 
to  the  Tuscaloosa,  employed  her  as  a  tender  of  the  Alabama.  The  two  vessels  were  in 
company  at  the  Cape  of  Good  Hope  in  the  beginning  of  August,  and  Captain  Semmes 
ordered  the  Tuscaloosa  to  Simon's  Bay,  for  the  purpose  of  obtaining  provisions  and 
undergoing  some  slight  repairs.  She  arrived  off  Simon's  Bay  on  the  7th  of  August. 
The  admiral  upon  the  station.  Sir  Baldwin  Walker,  who  had  heard  something  of  the 
previous  history  of  the  Tuscaloosa;  doubted  whether  she  could  properly  be  considered 
as  the  tender  of  the  Alabama,  whether  she. did  not  retain  her  previous  character  of  an 
nnoondemned  prize,  and  therefore  whether  she  could  be  admitted  under  the  terms  of  her 
Majesty's  proclamation.    He  wrote  to  Governor  Wodehouse,  and  requested  that  he 

*  Transmitted  -witli  dispatoli  No.  675,  from  Mr.  Adams  to  Mr.  Seward,  April  29, 1864,  see  vol.  HE,  p.  255. 
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would  take  the  opinion  of  the  law-of&oers  of  the  Colony  on  the  subject.  The  governor 
accordingly  consulted  the  attorney  general  at  the  Cape,  who,  founding  his  opinion  upon 
passages  of  international  law  which  were  to  be  found  in  Wheaton,  and  which  were 
printed  in  the  papers,  and  also  upon  a  dispatch  from  Earl  Russell  of  the  31st  of  Janu- 
ary, 1862,  gave  it  as  his  opinion  that,  by  reason  of  the  vessel  having  been  armed  by  the 
captors,  and  having  had  a  lieutenant  and  crew  put  on  board,  the  Tuscaloosa  had  been 
"  set  forth"  as  a  vessel  of  war,  and  might  be  permitted  to  enter  the  bay.  A  communi- 
cation to  that  effect  was  made  to  Sir  Baldwin  Walker,  who  was  not  quite  satisfied 
with  the  opinion  of  the  attorney  general;  but,  of  course,  he  yielded,  and  the  Tusca- 
loosa anchored  in  Simon's  Bay  on  the  8th  of  August  and  remained  there  till  the  15th. 
While  she  was  lying  at  anchor  there  the  American  consul  claimed  that  she  should 
be  retained  on  behalf  of  the  original  owners,  and  that  claim  had  such  an  important 
bearing  on  the  instructions  which  he  should  bring  under  the  consideration  of  their 
lordships  that  he  begged  their  special  attention  to  it.  Haying  mentioned  that  the 
Tuscaloosa's  true  name  was  the  Conrad,  and  that  she  had  never  been  condemned  as 
prize  by  any  lawfully  constituted  admiralty  court,  he  proceeded  to  say : 

"  I  am  well  aware  that  your  government  has  conceded  to  the  so-called  Confederate 
States  the  rights  of  beUigereuts,  aud  is  thereby  bound  to  respect  Captain  Semmes's 
commission ;  but  having  refused  to  recognize  the  '  confederacy'  as  a  nation,  and  having 
excluded  his  captures  from  all  the  ports  of  the  British  empire,  the  captures  necessarily 
revert  to  their  real  owners,  aud  are  forfeited  by  Captain  Semmes,  as  soon  as  they  enter 
a  British  port." — Correspondence,  No.  6,  (1864,)  p.  11. 

Now  the  governor  with  his  attorney  general  seemed  to  have  taken  a  more  correct 
view  of  international  law  than  her  Majesty's  government,  for,  in  reply  to  the  American 
consul,  he  says : 

"  The  governor  is  not  aware,  nor  do  you  refer  him  to  the  provisions  of  international 
law  by  which  captured  vessels,  as  soon  as  they  enter  our  neutral  ports,  revert  to  their 
real  owners,  aud  are  forfeited  by  their  captors.  But  his  excellency  believes  that  the 
claims  of  contending  parties  to  vessels  captured  can  only  be  determined  in  the  first 
instance  by  the  courts  of  the  captor's  country." — Correspondence,  No.  6,  (1864,)  p.  12. 

The  American  consul  was  not  satisfied  with  that  reply,  and  wrote  another  letter 
repeating  his  claim,  and  repeating  it  in  the  most  extraordinary  manner.    He  said: 

"  The  Tuscaloosa,  being  a  prize,  was  forbidden  to  enter  Simon's  Bay  by  the  Queen's 
proclamation,  and  should  have  been  ordered  off  at  once,  but  she  was  not  so  ordered. 
Granting  that  her  Majesty's  proclamation  affirmed  the  right  of  Captain  Semmes  as  a 
'  belligerent'  to  take  and  to  hold  prizes  on  the  high  seas,  it  just  as  emphatically  denied 
his  right  to  hold  them  in  British  ports.  Now,  if  he  could  not  hold  them  in  Simon's 
Bay,  who  else  could  hold  them  except  those  whose  right  to  hold  them  was  antecedent 
to  his,  that  is,  the  owners?  (p.  12.) 

He  (Lord  Chelmsford)  would  have  said  that  that  claim  was  as  extravagant  as  the 
reasoning  was  illogical,  if  he  had  not  been  checked  by  finding  that  it  had  been  sanc- 
tioned by  her  Majesty's  government,  apparently  on  the  advice  of  the  law-officers  of  the 
Crown.  The  governor  sent  a  dispatch  upon  the  subject  to  the  secretary  for  the  colonies, 
and  he  could  not  refer  to  the  noble  duke  who  lately  held  the  seals  of  the  colonial  office 
without  expressing  his  deep  and  sincere  regret  that  the  country  should  be  deprived, 
he  feared,  not  for  a  time  only  of  his  long,  tried,  and  eminent  services. 

In  that  dispatch  Governor  Wodehonse  says  : 

"An  important  question  has  arisen  in  connection  with  the  Alabama,  on  which  it  is 
very  desirable  that  I  should,  as  soon  as  practicable,  be  made  acquainted  with  the  views 
of  her  Majesty's  government.  Captain  Semmes  had  mentioned,  after  his  arrival  in 
port,  that  he  had  left  outside  one  of  his  prizes  previously  taken,  the  Tuscaloosa,  which 
he  had  equipped  and  fitted  as  a  tender,  and  had  ordered  to  meet  him  in  Simon's  Bay, 
as  she  also  stood  in  need  of  supplies.  When  this  became  known  to  the  naval  comman- 
der-in-chief, he  requested  me  to  funish  him  with  a  legal  opinion ;  and  whether  this 
vessel  could  be  held  to  be  a  ship  of  war  before  she  had  been  formally  condemned  in  a 
prize  court,  or  whether  she  must  not  be  held  to  be  still  a  prize,  and,  as  such,  prohibited 
from  entering  our  ports.  The  acting  attorney  general,  founding  his  opinion  on  Earl 
Russell's  dispatch  to  your  grace  of  the  Slst  of  January,  1863,  and  on  Wheaton's  Inter- 
national Law,  stated  in  substance  that  it  was  open  to  Captain  Semmes  to  convert  this 
vessel  into  a  ship  of  war,  and  that  she  ought  to  be  admitted  into  our  ports  on  that 
footing." — Correspondence,  No.  6,  (1864,)  p.  5. 

It  was  in  reply  to  that  dispatch  that  the  answer  was  sent  by  her  Majesty's  govern- 
ment, to  which  he  was  about  to  direct  their  lordships'  attention,  and  he  could  not  help 
thinking  that  the  instructions  conveyed  in  it  were  the  result  of  federal  pressure.  He 
ought  not  to  make  that  assertion  without  proof,  but  he  thought  he  was  in  a  position 
to  prove  it,  and  it  would  be  for  their  lordships  to  say  how  far  he  was  successful. 
During  the  time  in  which  the  proceedings  to  which  he  had  referred  were  going  on,  a 
very  active  correspondence  was  being  prosecuted  between  the  noble  earl,  the  foreign 
secretary,  and  the  American  minister,  upon  the  subject  of  what  Mr.  Adams  called  the 
"depredations"  of  the  Alabama,  and  the  claims  of  American  citizens  to  be  indemnified 
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for  the  losses  -svhicli  they  had  sustained  hy  the  capture  of  their  vessels  by  the  Alabama. 
Those  claims  the  noble  earl  of  course  repudiated,  but  Mr.  Adams  mentioned  many  causes 
of  complaint,  and  amongst  them  he  sent  to  the  noble  earl  the  extraordinary  claim  of 
the  American  consul  at  the  Cape,  to  which  he  (Lord  Chelmsford)  had  direct  their  lord- 
ships' attention.  In  the  papers  No.  1,  North  America,  the  correspondence  respecting 
the  Alabama,  their  lordships  would  find  a  dispatch  of  the  noble  earl  of  the  29th  of 
October,  just  six  days  before  the  dispatch  of  the  4th  of  November,  in  which  the  instruc- 
tions to  the  governor  were  contained.  The  noble  earl  mentioned  various  matters  of 
complaint  under  three  different  heads,  and  among  others  the  case  of  the  Tuscaloosa, 
and  how  it  had  been  dealt  with  by  the  authorities  at  the  Cape.    He  said : 

"  As  regards  the  Tuscaloosa,  although  her  Majesty's  government  would  have  approved 
the  British  authorities  at  the  Cape  if  they  had  adopted  towards  that  vessel  a  course 
different  from  tliat  which  was  adopted,  yet  the  question  as  to  the  manner  in  which  a 
vessel  under  such  circumstances  should,  according  to  the  tenor  of  her  Majesty's  orders, 
be  dealt  with,  was  one  not  altogether  free  from  uncertainty.  Nevertheless,  instructions 
will  be  sent  to  the  British  authorities  at  the  Cape  for  their  guidance  in  the  event  of  a 
similar  case  occurring  hereafter,  and  her  Majesty's  government  hope  that  under  those 
instructions  nothing  will  for  the  future  happen  to  admit  of  a  question  being  raised  as 
to  her  Majesty's  orders  having  been  strictly  carried  out." — Correspondence,  No.  1,  (1864,) 
p,  43. 

Thus,  then,  on  the  29th  of  October,  after  a  rather  menacing  correspondence  on  the 
part  of  the  American  minister,  her  Majesty's  government  promised  that  instructions 
should  be  issued,  and  they  were  issued  six  days  afterwards,  sanctioning  and  adopting 
the  extraordinary  claims  made  by  the  American  minister.  The  noble  duke  gave  the 
following  instruction : 

"  With  regard  to  the  vessel  called  the  Tuscaloosa,  I  am  advised  that  this  vessel  did 
not  lose  the  character  of  a  prize  captured  by  the  Alabama,  merely  because  she  was,  at 
the  time  of  her  being  brought  within  British  waters,  armed  with  two  small  rifled  guns, 
in  charge  of  an  officer,  and  manned  with  a  crew  of  ten  men  from  the  Alabama,  and 
used  as  a  tender  to  that  vessel  under  the  authority  of  Captain  Semmes.  It  would 
appear  that  the  Tuscaloosa  is  a  bart  of  500  tons,  captured  by  the  Alabama  off  the  coast 
of  Brazil  on  the  21st  of  June  last,  and  brought  into  Simon's  Bay  on  or  before  the  7th  of 
August,  with  her  original  cargo  of  wool  (itself,  as  well  as  the  vessel,  prize)  still  on  board, 
and  with  nothing  to  give  her  a  warlike  oharacteft?  (so  far  as  is  stated  in  the  papers 
before  me)  except  the  circumstances  already  noticed.  Whether,  in  the  case  of  a  vessel 
duly  commissioned  as  a  ship  of  war,  after  being  made  prize  by  a  belligeient  govern- 
ment, without  being  first  brought  infra  prcesidia,  or  condemned  by  a  court  of  prize,  the 
character  of  prize,  within  the  meaning  of  her  Majesty's  orders,  would  or  would  not  be 
merged  in  that  of  a  national  ship  of  war,  I  am  not  called  upon  to  explain.  It  is  enough 
to  say  that  the  citation  from  Mr.  Wheaton's  book  by  your  attorney  general  does  not 
appear  to  me  to  have  any  direct  bearing  upon  the  question." — Correspondence,  No.  6, 
(1864,)  p.  18. 

And  then  the  noble  duke  concluded  as  follows:  . 

"  The  question  remains,  what  course  ought  to  have  been  taken  by  the  authorities  of 
the  Cape — 1st,  in  order  to  ascertain  whether  this  vessel  was,  as  alleged  by  the  United 
States  consul,  an  uncoudemned  prize,  brought  within  British  waters  in  violation  of  her 
Majesty's  neutrality;  and  2d,  what  ought  to  have  been  done  if  such  had  appeared  to  be 
really  the  fact.  I  think  that  the  allegations  of  the  United  States  consul  ought  to  have 
been  brought  to  the  knowledge  of  Captain  Semmes  while  the  Tuscaloosa  was  still 
within  British  waters,  and  that  he  should  have  been  requested  to  state  whether  he  did 
or  did  not  admit  the  facts  to  be  as  alleged.  He  should  also  have  been  called  upon 
(unless  the  facts  were  admitted)  to  produce  the  Tuscaloosa's  papers.  If  the  result  of 
these  inquiries  had  been  to  prove  that  the  vessel  was  really- an  uncondenmed  prize, 
brought  into  British  waters  in  violation  of  her  Majesty's  orders,  made  for  the  purpose 
of  maintaining  her  neutrality,  I  consider  that  the  mode  of  proceeding  in  such  circum- 
stances most  consistent  with  her  Majesty's  dignity,  and  most  proper  for  the  vindication 
of  her  territorial  rights,  would  have  been  to  prohibit  the  exercise  of  any  further  control 
over  the  Tuscaloosa  by  her  captors,  and  to  retain  that  vessel  under  her  Majesty's  con- 
trol and  jurisdiction  untU  properly  reclaimed  by  her  original  owners."  (p.  19.) 

These  were  the  views  of  her  Majesty's  government,  and  the  dispatch  having  been 
sent  to  the  governor,  he  found  himself  in  a  situation  of  great  embarrassment.    He  ■ 
required  further  explanation,  with  respect  to  the  mode  ui  which  he  was  to  act,  and  he 
wrote  on  the  19th  of  December  as  follows: 

"  I  think  it  right  to  take  advantage  of  the  first  opportunity  for  representing  to  your 
grace  the  state  of  uncertainty  in  which  I  am  placed  by  the  receipt  of  this  communica- 
tion, and  for  soliciting  such  further  explanations  as  niay  prevent  my  again  falling  into 
error  on  these  matters." 

He  added: 

"Your  grace  intimates  that  the  citation  from  Wheaton  by  the  acting  attorney  gene- 
ral does  not  appear  to  have  any  direct  bearing  upon  the  question.     You  will  assuredly 
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believe  that  it  is  not  from  any  want  of  respect  for  your  opinion,  but  solely  from  a 
desire  to  avoid  future  error,  tbat  I  confess  my  inability  to  understand  tbis  intimation, 
or,  in  tbe  absence  of  instrnctions  on  that  head,  to  see  in  what  direction  I  am  to  look 
for  the  law  bearing  on  the  subject.  The  paragraph  cited  made  no  distinction  between 
a  vessel  with  cargo  and  a  vessel  withwit  cargo ;  and  your  grace  leaves  me  in  ignorance 
whether  her  character  would  have  been  changed  if  Captain  Semmes  had  got  fid  of  the 
cargo  before  claiming  for  her  admission  as  a  ship  of  war.  Certainly,  acts  have  been 
done  by  him  which,  according  to  Wheatou,  constituted'  a  '  setting  forth  as  a  vessel  of 
war."— CojTespondence,  No.  6,  (1864,)  p.  19. 

To  add  to  his  embarrassments,  the  Tuscaloosa,  after  an  absence  of  four  months, 
returned  on  the  26th  of  December  to  Simon's  Bay.'  Admiral  Sir  Baldwin  Walker 
wrote  to  the  governor  stating  the  course  which  in  his  opinion  ought  to  be  pursued : 

"  As  it  appears  that  this  vessel,  the  Tuscaloosa,  late  federal  ship  Conrad,  is  an  nncon-  " 
demned  prize,  brought  into  British  waters  in  violation  of  her  Majesty's  orders,  made 
for  the  purpose  of  maintaining  her  neutrality,  I  therefore  consider  that  she  ought  to 
be  detained  with  the  view  of  her  being  reclaimed  by  her  original  owners,  in  accordance 
with  the  opinion  of  the  law  officers  of  the  Crown  forwarded  fOr  my  guidance,  the  copy 
of  which  I  have  already  transmitted  to  you."   (p.  21.) 

He  could  not  pass  over  the  extraordinary  departure  from  the  usual  course  which  this 
letter  disclosed.  They  had  been  told  in  that  House  over  and  over  again  that  the  opin- 
ions of  the  law  officers  of  the  Crown  were  confidential,  and  the  government  had  repeat- 
edly refused  to  lay  them  upon  the  table.  The  noble  earl,  (Earl  Eussel,)  when  asked  in 
the  House  when  it  was  that  the  attorney  general  had  changed  his  opinion  on  the  sub- ' 
ject  of  the  steam  rams,  said, 

"I  consider  the  opinion  of  the  attorney  general  to  be  a  privileged  communication, 
and  I  decline  to  answer  the  question." 

Yet  it  now  appeared  that  these  confidential  communications  were  sent  out  as  instructions 
to  Admiral  Sir  Baldwin 'Walker,  and  by  him  communicated  to  thecaptains  of  the  fleet.  If 
they  obtained  such  publicity  as  that,  he  (Lord  Chelmsford)  could  see  no  reason  for  with- 
holding them  from  the  House  of  Lords  or  the  House  of  Commons.  Tlie  governor  of 
the  colony  agreed  with  Sir  Baldwin  "Walker  that,  in  conformity  with  instructions  fur- 
nished by  the  government  on  the  4th  of  November,  the  vessel  ought  to  be  detained 
for  the  purpose  of  being  delivered  up  to  her  original  owners ;  and,  accordingly,  she  was 
seized  by  the  colonial  authorities.  The  governor  offered  her  to  the  United  States  con- 
sul, who  most  fortunately  appeared  to  have  some  scruples  about  receiving  her.  The 
consul  said : 

"  I  can  institute  a  proceeding  ire  rem  where  the  rights  of  property  of  fellow-citizens 
are  concerned  without  a  special  procuration  from  those  for  whose  benefit  I  act,  but 
cannot  receive  actual  restitution  of  the  res  in  controversey  without  a  special  author- 
ity." 

If  the  consul  had  not  had  these  scruples,  there  would  have  beenalittlebiUtopay  atthe 
present  moment  to  the  captors.  The  stores  and  ammunition  were  taken  out  and  depos- 
ited in  the  dock-yard,  but  not  without  an  indignant  protest  on  the  part  of  the  lieuten- 
ant of  the  confederate  navy  who  was  in  command  of  the  Tuscaloosa.    He  said : 

"  In  August  last  the  Tuscaloosa  arrived  in  Simon's  Bay.  She  was  not  only  recognized 
in  the  character  which  she  lawfully  claimed  and  still  claims  to  be,  namely,  a  commis- 
sioned ship  of  war  belonging  to  a  belligerent  power,  but  was  allowed  to  remain  in  the 
harbor  for  the  period  of  seven  days,  taking  in  supplies  and  effecting  repairs  with  the 
full  knowledge  and  sanction  of  the  authorities.  No  intimation  was  given  that  she 
was  regarded  merely  in  the  light  of  an  ordinary  prize,  or  that  she  was  considered  to  be 
violating  the  laws  of  neutrality.  Nor,  when  she  notoriously  left  for  a  cruise  on  active 
service,  was  any  intimation  whatever  conveyed  that  on  her  return  to  the  port  of  a 
friendly  power,  where  she  had  been  received  as  a  man-of-war,  she  would  be  regarded 
as  a  prize,  as  a  violator  of  the  Queen's  proclamation  of  neutrality,  and  consequently 
liable  to  seizure.  Misled  by  the  conduct  of  her  Majesty's  government,  I  returned  to 
Simon's  Bay  on  the  26th  instant,  in  very  urgent  want  of  repairs  and  supplies ;  to  my 
surprise  the  Tuscaloosa  is  now  no  longer  considered  as  a  man-of-war,  and  she  has,  by  your 
orders,  as  I  learn,  been  seized  for  the  purpose  of  being  handed  over  to  the  person  who 
claims  her  on  behalf  of  her  late  owners.  The  character  of  the  vessel,  namely,  that  of 
a  lawful  commissioned  man-of-war  of  the  Confederate  States  of  America,  has  not  been 
altered  since  her  first  arrival  in  Simon's  Bay,  and  she,  having  been  once  fully  recog- 
nized by  the  British  authorities  in  command  in  this  colony,  and  no  notice  or  warning 
of  change  of  opinion  or  of  friendly  feeling  having  been  communicated  by  public  noti- 
fication or  otherwise,  I  was  entitled  to  expect  to  be  again  permitted  to  enter  Simon's 
Bay  without  mole-station.  In  perfect  good  faith  I  returned  to  Simon's  Bay  for  mere 
necessaries,  and  in  all  honor  and  good  faith  in  return  I  should,  on  change  of  opinion  or 
of  policy  on  the  part  of  the  British  authorities,  have  been  desired  to  leave  the  port  again. 
But,  by  the  course  of  proceedings  taken,  I  have  been  (supposing  the  view  nOw  taken 
by  your  excellency's  government  to  be  correct)  first  misled  and  next  entrapped.  My 
position,  and  the  character  of  my  ship,  will  most  certainly  be  vindicated  by  my  govern- 
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ment.  I  am  powerless  to  resist  tlie  affront  offered  to  tli6  Confederate  States  of  Amer- 
ica by  your  excellency's  conduct  and  proceedings." — Correspondence,  No.  6,  (1864,)  p.  23. 

In  due  course  the  governor  communicated  to  the  secretary  of  state  for  colonial 
affairs,  the  seizure  of  the  Tuscaloosa.  In  a  dispatch  dated  the  11th  of  January,  he 
said : 

"  I  very  much  regret  having  to  acquaint  your  grace  that  the  confederate  prize  ves- 
sel the  Tuscaloosa  has  again  entered  Simon's  Bay,  and  that  the  naval  commander-in- 
chief  and  myself  have  come  to  the  conclusion  that,  in  obedience  to  the  orders  trans- 
mitted to  his  excellency  by  the  admiralty,  and  to  me  by  your  grace's  dispatch  of  the 
4th  November  last,  it  was  our  duty  to  take  possession  of  the  vessel,  and  to  hold  her 
untU  properly  claimed  by  her  original  owners.  The  admiral  therefore  sent  an  officer 
with  a  party  of  men  from  the  flag-ship  to  take  charge  of  her,  and  to  deliver  to  her  com- 
mander a  letter  in  explanation  of  the  act.  Copies  of  his  protest,  addressed  to  me,  and 
of  my  reply,  are  enclosed.  He  not  unnaturally  complains  of  having  been  now  seized 
after  he  had,  on  the  previous  occasion,  been  recognized  as  a  ship  of  war.  But  this  is 
manifestly  nothing  more  than  the  inevitable  result  of  the  bverruUng  by  her  Majesty's 
government  of  the  conclusion  arrived  at  on  the  previous  occasion  by  its  surbordinate 
officer." — Correspondence,  No.  6,  (1864,)  p.  25. 

By  a  dispatch  dated  the  4th  of  March,  the  governor  was  directed  by  the  noble  duke, 
the  secretary  of  state,  to  deliver  back  the  Tuscaloosa  to  the  lieutenant  who  commanded 
her,  the  reasons  for  so  doing  being  promised  to  be  communicated  to  him  in  a  subse- 
quent dispatch.  Now,  the  instructions  sent  out  on  the  4th  of  November  were  either 
right  or  wrong.  If  they  were  wrong,  her  Majesty's  government  ought  not  to  have 
been  satisfied  by  merely  ordering  that  the  vessel  should  be  restored — they  need  have 
felt  no  humiliation  in  admitting  their  error  and  making  an  apology,  and  it  would  fur- 
ther have  been  a  generous  act  to  which  the  confederates  are  entirely  unaccustomed. 
If  the  instructions  were  right,  let  their  lordships  see  the  positiou  in  which  the  gov- 
ernment placed  itself  by  the  order  to  deliver  back  the  vessel.  By  the  seizure  of  the 
vessel  under  the  instructions  the  original  owners  had  been  remitted  to  their  rights, 
and  the  government  ought  not  to  have  ordered  her  to  be  given  back  to  the  confederates 
without  the  consent  of  the  owners.  The  fact  was,  her  Majesty's  government  did  not 
like  to  admit  they  were  wrong,  and  could  not  assert  that  they  were  right ;  and,  there- 
fore, in  the  dispatch  communicating  the  reasons  why  the  Tuscaloosa  was  to  be  restored 
they  took  a  course  which  was  always  an  indicatiou  of  weakness — thgy  made  the  Tus- 
caloosa a  special  case.  .  The  announcement  was  conveyed  in  these  terms : 

"I  have  now  to  explain  that  this  decision  was  not  founded  on  any  general  principle 
respecting  the  treatment  of  prizes  captured  by  the  cruisers  of  either  belligerent,  but  on 
the  peculiar  circumstances  of  the  case.  The  Tuscaloosa  was  allowed  to  en,ter  the  port 
of  Cape  Town  and  to  depart,  the  instructions  of  the  4th  of  November  not  having 
arrived  at  the  Cape  before  her  departure.  The  captain  of  the  Alabama  was  thus 
entitled  to  assume  that  he  might  equally  bring  her  a  second  time  into  the  same  harbor, 
and  it  becomes  unnecessary  to  discuss  whether,  on  her  return  to  the  Cape,  the  Tusca- 
loosa still  retained  the  character  of  a  prize,  or  whether  she  had  lost  that  character  and 
had  assumed  that  of  an  armed  tender  to  the  Alabama,  and  whether  that  new  character, 
if  properly  established  and  admitted,  would  have  entitled  her  to  the  same  privilege  of 
admission  which  might  be  accorded  to  her  captor,  the  Alabama." — CojYeapondenee,  No.  6, 
(1864,)  p.  31. 

So  ended  the  history  of  the  Tuscaloosa.  That  the  government  were  wrong  In  seizing 
that  vessel,  and  that  they  were  right  in  restoring  her,  he  was  witling  to  concede ;  and  if 
that  were  an  individual  case  in  which  no  general  principle  was  involved  he  should  dis- 
miss it  without  any  further  observations.  But  the  instructions  issued  on  the  4th  of  No- 
vember had  never  to  his  knowledge  been  recalled,  their  impropriety  had  never  been  ac- 
knowledged ;  and,  therefore,  he  desired  to  point  out  what  in  his  view  formed  the  error  and 
illegality  of  those  instructions.  He  said,  and  he  challenged  contradiction  of  the  state- 
ment, that  no  writer  on  international  law  had  laid  down  the  doctrine  that  a  neutral 
which  had  prevented  a  belligerent  from  bringing  prizes  into  her  ports  had  any  right 
whatever,  if  that  prohibition  was  disregarded,  to  seize  the  prize  and  to  restore  her  to  her 
original  owners.  All  that  the  neutral  had  a  right  to  do  in  such  a  case  w  as  to  order  the  ves- 
sel away ;  and  if  she  refused  to  go,  the  neutral  might  use  force  for  the  purpose  of  urging 
her  departure.  By  the  rules  of  international  law  the  moment  a  capture  takes  place  the 
property,  as  between  belligerents,  is  vested  in  the  captors,  and  therefore  a  neutral 
dealing  with  the  property  in  the  way  proposed  by  her  Majesty's  government  would  be 
taking  the  property  of  one  of  the  belligerents  and  giving  it  to  the  other.  A  neutral 
has  no  right  whatever  to  enter  into  the  consideration  of  the  validity  of  prizes  brought 
into  its  waters.  The  capture  may  have  been  invalid  and  illegal,  but  the  neutral  has 
no  right  to  raise  the  question.  There  were  only  certain  cases  in  which  the  neutral 
might  and  ought  to  inquire,  and  those  were  exceptions  very  strongly  establishing  the 
rule.  Where  a  vessel  is  seized  by  a  belligerent  within  neutral  waters,  a  violation  of 
neutrality  takes  place,  and  it  is  not  only  the  right,  but  the  duty,  of  the  neutral  to 
restore  the  vessel  to  its  original  owners,  because  the  captures  are  illegal  and  void,  and 
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there  never  was  a  moment  at.whicli  the  vessel  was  legally  a  prize.  Bnt  that  rule  cer- 
tainly could  not  be  made  to  apply  to  the  case  of  the  Tuscaloosa,  which,  after  a  lapse  of 
six  months  from  the  time  of  her  capture,  came  into  neutral  waters.  So  it  is  held  that 
a  neutral  may  exercise  the  authority  of  seizing  prizes  brought  into  its  waters,  and  of 
returning  them  where  the  property  of  its  subjects  has  been  illegally  captured  and  after- 
wards brought  into  its  ports ;  the  extraordinary  reason  upon  which  his  right  is 
founded  being  that  it  is  compensation  for  the  asylum  afforded.  But  he  repeated  that 
no  authority  was  to  be  found  for  the  proposition  that  neutrals  were  entitled  to  deal 
with  prizes  brought  into  their  waters  in  the  manner  in  which  her  Majesty's  government 
had  dealt  with  the  Tuscaloosa.  It  would,  no  doubt,  be  urged  by  the  government 
that  the  bringing  of  a  prize  into  neutral  waters,  contrary  to  the  prohibition  contained 
in  the  proclamation,  was  a  violation  of  neutrality.  But  with  this  Tiew,  taking  the 
plain  meaning  of  the  words  "  violation  of  neutrality,"  he  could  not  agree.  He  con- 
tended that  the  instructions  issued  by  her  Majesty's  government  were  wholly  improper 
and  illegal;  he  presumed  they  had  not  been  confined  to  the  governor  of  the  Cape  of 
Good  Hope,  but  had  been  sent  around  to  all  our  colonial  possessions.  At  the  very 
moment  when  he  was  addressing  their  lordships  it  might  be  that  prizes  had  been  seized 
in  some  of  our  colonies  and  delivered  up  by  tlie  different  local  governors  either  to  the 
confederates  or  the  federals.  If  the  prize  improperly  seized  UMder  the  instructions  of  the 
government  belonged  to  the  federals,  he  could  anticipate  fully  well  what  would  hap- 
pen— strong  remonstrances  and  high-toned  menaces  on  one  side,  submission,  apology,  res- 
toration, and,  perhaps,  compensation,  on  the  other.  Should  the  prize  taken  be  from 
the  confederates,  the  remonstrances  might  be  equally  .loud,  but  they  would  not  be  so 
much  regarded.  Eestoration,  as  ghown  by  the  present  case,  might  be  necessary,  but  it 
would  be  restoration  unaccompanied  by  any  apology ;  it  would  be  mere  restoration, 
and  nothing  more.  Whichever  alternative  happened,  the  position  of  the  British  nation 
would  not  be  very  dignified.  He  trusted  that  in  the  reply  about  to  be  made'*  by  her 
Majesty's  government  he  should  hear  either  that  the  propositions  which  he  had  ventured 
to  lay  down  were  capable  of  refutation,  or  that  the  instructions  issued  by  the  government 
had  been  recalled  or  were  about  to  be  recalled.  In  either  event,  he  should  feel  that  he 
had  not  provoked  the  discussion  in  vain. 

Earl  Eussell.  My  lords,  the  noble  and  learned  lord  has,  no  doubt,  brought  a  very 
serious  question  under  your  lordship's  consideration.  At  the  same  time,  it  must  be 
recollected  that  all  these  applications  of  the  principles  of  international  law  to  the  con- 
test between  the  federals  and  so-styled  Confederate  States  have  to  be  made  under 
very  exceptional  circumstances.  It  has  been  usual  for  a  power  carrying  on  war  upon 
the  seas  to  possess  ports  of  its  own  in  which  vessels  are  built,  equipped,  and  fitted,  and 
from  which  they  issue,  to  which  they  bring  theLr_  prizes,  and  in  which  those  prizes, 
when  brought  before  a  court,  are  either  condemned  or  restored.  But  it  so  happens 
that  in  this  conflict  the  Confederate  States  have  no'ports  except  those  of  the  Mersey  and 
the  Clyde,  from  which  they  fit  out  ships  to  cruise  against  the  federals ;  and  having  no 
ports  to  which  to  bring  their  prizes,  they  are  obliged  to  burn  them  upon  the  high  seas. 
It  is  natural,  under  these  circumstances,  that  the  confederate  officers  and  confederate 
authorities  should  somewhat  resent  the  orders  of  her  Majesty,  of  which  the  noble  and 
learned  lord  was  pleased  to  approve,  and  should  endeavor  to  evade  their  operation. 
These  orders,  as  your  lordships  are  aware,  were  that  no  prizes  made  by  either  belliger- 
ent should  be  brought  into  the  ports  of  the  United  Kingdom,  or  of  her  Majesty's  pos- 
sessions abroad.  •  It  thus  became  very  difficult  for  the  confederates  to  determine  what 
they  should  do  with  their  prizes.  The  Tuscaloosa,  so  called,  was  brought  into  the  port 
of  the  Cape  of  Good  Hope.  The  noble  and  learned  lord  passed  over  with  little  more 
than  a  depreciatory  notice  the  reports  of  the  naval  officers  upon  that  station.  For  my  part, 
I  have  found  that  the  officers  of  her  Majesty's  naval  service,  being  bound  to  apply  the  law 
of  nations  according  to  the  rules  with  which  they  are  furnished,  and  the  books  which 
they  have  in  their  possession,  have,  generally  speaking,  applied  them  with  remarkable 
sense  and  discretion,  and  in  a  spirit  of  equal  firmness  and  moderation,  showing  them- 
selves disposed  always  to  maintain  the  rights  of  the  British  crown  and  the  honor  of  the 
•British  flag,  but  at  the  same  time  to  do  nothing  for  the  purpose  of  irritation  or  mere  vexa- 
tious interference.  Such  has  been  the  conduct  of  Sir  Alexander  Milne,  who  has  for 
four  years  directed  the  operations  of  her  Majesty's  forces  on  the  coast  of  America  in 
such  a  manner  as,  while  securing  the  approbation  of  his  own  gOTcrnment,  to  conciliate 
the  regard  of  all  with  whom  he  has  had  to  deal,  and  particularly  of  the  government  of 
the  United  States.  And  such,  I  will  venture  to  say,  was  the  conduct  of  Sir  Baldwin 
Walker.  Now  what  had  he  to  consider  in  this  case?  It  struck  Sir  Baldwin  Walker, 
as  I  think  it  would  have  struck  any  one  else,  that  if  confederate  ships  of  war  were  to 
be  allowed  to  send  in  prizes  with  their  cargo  on  board,  and  by  putting  one  or  two  guns 
and  a  confederate  officer  on  board  to  call  them  ships  of  war,  the  policy  of  her  Majesty's 
government  would  be  defeated,  and  her  Majesty's  proclamation  would  become  null  and 
void.  They  would  send  in  their  prizes  with  a  couple  of  guns  and  an  officer,  who, 
having  sold  first  the  cargo  and  then  the  vessel,  would  return  to  his  ship ;  and  this  pro- 
cess might  be  repeated  with  any  number  of  prizes.    Thus  her  Majesty's  neutrality  would 
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become  a  mere  name.  Sir  Baldwin  Walker  has  expressed  tMs  in  some  passages  to 
which  the  noble  and  learned  lord  did  not  refer,  but  which  1  will  read  to  yoi^r  lord- 
ships.   In  his  letter  of  the  19th  of  August  he  says : 

"  On  the  8th  of  August  the  tender  Tuscaloosa,  a  sailing  bark,  arrived  in  Simon's  Bay, 
and  the  boarding  officer  having  reported  to  me  that  her  original  cargo  of  wool  was  still 
on  board,  I  felt  that  there  were  grounds  for  doubting  her  real  character,  and  again 
oaUed  the  governor's  attention  to  this  circumstance.  My  letter  and  his  reply  are 
annexed.  And  I  would  here  beg  to  submit  to  their  lordships'  notice  that  this  power  of 
a  captain  of  a  ship  of  war  to  constitute  every  prize  he  may  take  a  '  tender '  appears  to 
me  to  be  likely  to  lead  to  abuse  and  evasion  of  the  laws  of  strict  neutrality,  by  being 
used  as  a  means  for  bringing  prizes  into  neutral  ports  for  disposal  of  their  cargoes  and 
secret  arrangements — ^which  arrangements,  it  must  be  seen,  could  afterward  be  easily 
carried  out  at  isolated  places." — Correspondence,  No.  6,  (1864,)  p.  1. 

And  in  another  letter : 

"  The  admission  of  this  vessel  into  port  will,  I  fear,  open  the  door  for  numbers  of  ves- 
sels captured  under  similar  circumstances,  being  denominated  tenders,  with  a  view  to 
avoid  the  prohibition  contained  in  the  Queen's  instructions ;  and  I  would  observe  that 
the  vessel  Sea  Bride,  captured  by  the  Alabama  off  Table  Bay  a  few  days  since,  or  all 
other  prizes,  might  be  in  like  manner  styled  tenders,  making  the  prohibition  entirely 
null  and  void."    (p.  3.) 

With  reference  to  that,  the  noble  and  learned  lord  expressed  no  opinion.  He  did  not 
tell  us  whether,  under  the  law  of  nations,  it  is  permissible  for  the  captain  of  a  man-of- 
war  to  make  any  number  of  his  prizes  into  tenders  or  vessels  of  war,  and  send  them 
into  neutral  ports,  and  thus  evade  a  proclamation  of  neutrality.  Sir  Baldwin  Walker 
further  says: 

"  Now,  this  vessel  has  her  original  cargo  of  wool  still  on  board,  which  cannot  be  re- 
quired for  warlike  purposes,  and  her  armament  and  the  number  of  her  crew  are  quite 
insufficient  for  any  services  other  than  those  of  slight  defense.  Viewing  all  the  circum- 
stances of  the  case,  they  afford  room  for  the  supposition  that  the  vessel  is  styled  a 
'  tender '  with  the  object  of  avoiding  the  prohibition  against  her  entrance  as  a  prize  into 
our  ports,  where,  if  the  captors  wished,  arrangements  could  be  made  for  the  disposal  of 
her  valuable  cargo,  the  transhipment  of  which,  your  excellency  will  not  fail  to  see, 
might  be  readily  effected  on  any  part  of  the  coast  beyond  the  limits  of  this  colony." 
(p.  3.) 

The  question  was  whether  it  was  to  be  permitted  that  prizes  should  be  sent  into  our 
courts  under  the  disguise  of  being  vessels  of  war,  and  thus  her  Majesty's  proclamation 
should  be  entirely  defeated.  The  attorney  general  of  the  colony  thought  this  was  per- 
fectly permissible,  and  that  it  could  not  be  avoided  or  counteracted  in  any  way,  and, 
in  support  of  that  opinion,  he  quoted  a  paragraph  of  Wheaton.  The  law  officers  in  this 
country  are  of  opinion  that  that  paragraph  does  not  apply,  because  it  was  written  with 
reference  to  a  different  subject,  namely,  the  prize  acts.  In  that  paragraph  it  is  said, 
and  very  truly  and  justly  said,  that  although  in  certain  cases  merchant  ships  which 
have  been  recaptured  must  be  restored  to  their  owners,  yet  when  a  vessel  has  taken 
the  character  of  a  man-of-war,  if  the  captain  of  a  British  man-of-war  has  to  fight  such 
a  vessel,  and  has  to  use  his  warlike  forces  to  capture  her,  she  then  loses  the  character 
of  a  merchant  ship,  and  the  naval  officers  are  fairly  entitled  to  consider  her  as  a  prize. 
That  principle  does  not  seem  to  apply  to  the  present  case.  This,  then,  was  the  case 
with  which  the  government  had  to  deal,  having  the  opinion  of  the  attorney  general  of 
the' colony  on  the  one  side,  and  that  of  Sir  Baldwin  Walker  on  the  other.  The  opinion 
of  Sir  Baldwin  Walker  is,  clearly,  the  opinion  of  common  sense,  and  the  law  officers 
say  that  it  is  well  founded  in  law,  and  that  it  is  not  permissible  to  put  a  few  guns  into 
a  prize,  retaining  her  cargo  on  board,  and  send  her  into  a  neutral  port  to  sell  it.  My 
noble  friend,  (the  Duke  of  Newcastle,)  who,  with  the  noble  and  learned  lord,  I  regret,' 
has  been  compelled  by  ill  health  to  resign  his  office,  or  we  should  have  heard  him  vin- 
dicate his  own  dispatch — my  :Boble  friend,  the  late  secretary  for  the  colonies,  followed 
the  opinion  of  the  law  officers.  Their  opinion  was,  that  this  vessel,  not  being  in  fact 
a  vessel  of  war,  but  being  a  prize,  ought  not  to  have  been  admitted  to  the  Cape  as  a  , 
vessel  of  war.  But  it  then  became  a  question — and  a  very  serious  question  I  admit  it 
to  be — whether  she  ought  to  have  been  warned  off  in  the  first  instance,  or  whether  she 
should  be  taken  possession  of  and  restored  to  her  owners.  The  noble  and  learned  lord 
seemed  at  first  to  say  that  there  was  no  such  thing  as  taking  possession  of  the  prize  of 
a  belligerent ;  that  when  it  once  became  a  prize  it  was  out  of  the  power  and  jurisdiction 
of  the  authorities  of  another  country;  but  he  afterward  very  properly  and  justly  said 
that  there  were  certain  cases  in  which  the  courts  have  held,  and  authorities  have  con- 
curred with  them,  that  vessels  can  be  restored  to  their  owners  if  they  are  not  properly 
prizes,  and  he  avoided  the  contradiction  into  which  he  had  fallen  by  saying  that,  in  that 
case,  they  never  had  been  prizes.  That,  however,  does  not  get  over  the  contradiction 
of  the  general  dictum  which  he  had  laid  down,  because  it  is  certainly  true  that  there 
are  cases  decided  by  the  courts  of  the  United  States  in  which  vessels  have  come  in  as 
vessels  of  war,  and  nevertheless,  the  courts  have,  after  argument,  ordered  them  to  be 
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restored  to  their  owners,  aBd.ttey  have  heen  so  restored.  Undoubtedly  the  ground  of 
their  being  restored  has  been  that  the  vessel  which  took  them  had  been  originally  fitted 
out  and"  manned  by  the  United  States  themselves,  and,  therefore,  they  were  bound  to 
restore  those  vessels  and  their  cargoes  to  th^  owners ;  but  whatever  the  ground  may  be, 
it  is  quite  clear  that  there  are  cases  in  ire-hich,  according  to  principles  which  the  United 
States  admit,  the  vessels  ought  to  be  restored,  and  here  is  a  passage  from  Wheaton  on 
the  subject.    He  says : 

"In  such  cases  the  judicial  tribunals  of  the  neutral  state  have  authority  to  determine 
the  validity  of  the  capture  thus  made,  and  to  vindicate  its  neutrality  by  restoring  the 
property  of  its  own  subjects,  or  of  other  states  at  amity  with  the  original  owners." 

Therefore  there  are  cases  in  which  a  vessel  may  be  considered  as  a  prize  unlawfully 
taken,  and  it  may  be  restored  to  the  owners.  The  Duke  of  Newcastle,  at  the  end  of  his 
dispatch,  said  that  the  real  character  of  the  Tuscaloosa  ought-  to  have  been  inquired 
into ;  that  Captain  Semmes  should  have  been  called  upon  to  produce  her  papers ;  and 
he  concluded : 

"If  the  result  of  these  inquiries  had  been  to  prove  that  the  vessel  was  really  an  un- 
condenmed  prize,  brought  into  British  waters  in  violation  of  her  Majesty's  orders  made 
for  the  purpose  of  maintaining  her  neutrality,  I  consider  that  the  mode  of  proceeding 
in  such  circumstances  most  consistent  with  her  Majesty's  dignity,  and  most  proper  for 
the  vindication  of  her  territorial  rights,  would  have  been  to  prohibit  the  exercise  of  any 
further  control  over  the  Tuscaloosa  by  the  captors,  and  to  retain  that  vessel  under  her 
Majesty's  control  and  jurisdiction  until  properly  reclaimed  by  her  original  owners." 
(See  p.  19.) 

Now,  I  must  say,  as  the  general  tenor  of  the  dispatch  is  founded  on  the  opinion  of  the 
law  officers  of  the  Crown,  that  the  Duke  of  Newcastle,  in  this  instance,  asl  would  have 
done  in  his  place,  went  somewhat  beyond  that  opinion.  The  law  officers  said  :  "  It  is 
worthy  of  serious  consideration,"  meaning  that  it  was  a  point  evidently  deserving  of 
being  maturely  weighed.  The  Duke  of  Newcastle,  however,  clearly  saw  that  it  was  a 
point  which  he  must  decide  for  the  time,  and  that  his  instructions  to  the  governor  must 
be  explicit.  I  am,  at  the  same  time,  ready  to  admit  that  this  is  a  question  which  turns 
on  a  nice  point  of  international  law,  arising  under  circumstances  which  are  quite  new, 
owing  to  the  fact  that  the  Confederate  States  have  no  port  to  which  they  can  send  their 
prizes.  The  point,  therefore,  is  open  to  further  consideration,  whether  the  proper  treat- 
ment of  such  vessels  should  not  be  to  warn  them  off  rather  than  to  allow  them  to  re- 
main in  port.  But  to  say  that  the  question  can  be  decided  only  in  the  courts  of  the  captors 
is,  I  think,  altogether  an  error.  It  is  impossible  to  say,  "  Here  is  a  vessel  with  a  cargo 
evidently  a  prize ;  but  no  action  shall  be  taken  with  regard  to  that  vessel  until  some 
prize  court,  at  Richmond  or  Charleston,  shall  have  pronounced  an  opinion."  The  law 
officers  of  the  Crown  held,  and  most  rightly,  that  these  are  questions  to  be  decided  in 
her  Majesty's  courts,  and  not  in  the  courts  of  the  captors.  The  noble  and  learned  lord 
ended  by  saying,  that  if  this  had  happened  in  the  case  of  a  vessel  captured  by  the  fed- 
erals, there  would  have  been  strong  and  angry  remonstrances  on  their  part,  and  we 
should  have  made  an  ample  apology.  Now,  in  my  opinion,  we  have  heard  enough  of 
this  kind  of  allegation.  If  the  noble  and  learned  lord  alluded  to  the  course  her  Majesty's 
government  took  vrith  respect  to  the  Trent,  in  which  our  honor  was  at  stake,  and  we 
acted  so  mean  a  part  and  played  so  truckling  a  part  that  the  Americans  had  it  all  their 
own  way,  and  kept  their  prisoners;  and  if,  the  other  day,  when  an  American  vessel 
committed  a  breach  of  neutrality  in  British  waters,  and  her  Majesty's  government  were 
satisfied  to  allow  that  violation  to  take  place  and  did  not  ask  for  an  apology,  then  the 
remarks  might  be  true.  But  I  must  tell  the  noble  and  learned  lord  that  there  have 
been  many  ca«es  pending  in  which  verj'  loud  complaints  were  made  in  this  House 
when  the  question  was  not  decided ;  but  immediately  there  has  been  any  concession 
to  justice  on  the  part  of  the  United  States,  the  noble  lords  opposite  are  so  mortified  that 
the  British  government  should  have  justice  done  them  by  the  American  government, 
and  so  mortified  with  the  United  States  for  doing  them«that  justice,  that  there  is  a 
total  silence  on  their  part.  We  were  told,  early  in  the  session,  that  the  case  of  the 
Saxon  was  a  violation  of  neutrality,  and  that  a  murder  had  been  committed,  and  that 
the  officer  ought  to  be  tried.  The  case  was  brought  before  the  United  States  court ;  the 
Saxon  was  given  up,  and  the  further  question  with  regard  to  damages  was  pending ; 
but,  in  the  main,  justice  had  been  done  to  the  owner.  Then  a  complaint  was  made 
that  the  accused  ought  not  to  be  tried  by  a  court-martial;  it  was  pointed  out  that,  in 
in  the  way  in  which  the  accusation  was  drawn,  a  fair  trial  could  not  take  place.  The 
United  States  government  agreed  to  amend  the  indictment,  and  the  question  is  still 
under  consideration.  I  really  think,  when  this  is  done,  it  would  be  but  decent  on  the 
part  of  noble  lords  opposite  to  admit  that  the  United  States  government  were  ready  to 
do  justice  when  a  fair  case  was  pointed  out  to  them.  Bnt  I  own  that,  in  all  these  oases, 
her  Majesty's  government  ought  not  to  take  one  side  or  the  other,  and  that  we  ought  not  to 
be,  as  the  noble  lords  opposite  are,  animated  by  any  partiality  to  the  federal  or  Confed- 
erate States,  but  ought  to  do  justice  between  both. 

LoKD  KiNGSDOWN  said,  that  two  entirely  distinct  questions  had  been  raised  in  the 
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dispatches  of  Sir  Baldwin  Walker ;  one  whether  in  point  of  law  the  prize  ship  had  been 
converted  from  a  prize  into  a  ship  of  war,  the  other  supposing  her  to  remain  a  prize ; 
what  ought  to  he  done  with  her  ?  With  the  first  question  their  lordships  at  present 
were  not  concerned ;  the  other,  if  it  were  a  question  at  all,  was  one  of  the  most  impor- 
tant that  had  arisen  out  of  the  application  of  thie  principles  of  international  law.  The 
proposition  of  Sir  Baldwin  Walker  was,  that  a  prize  remained  the  property  of  the 
original  owners  until  it  had  been  condemned  in  a  court  of  legal  competency,  namely, 
a  prize  court ;  and  that  any  one  into  whose  hands  it  might  afterward  come  must  hold 
it  for  the  original  owners.  That,  so  far  as  he  (Lord  Kingsdown)  understood,  was  also 
the  view  taken  by  the  government.  Now,  it  was  a  great  relief  to  him  to  hear  that  the 
Duke  of  Newcastle,  in  his  dispatch  on  the  subject,  had  gone  beyond  the  opinion  of  the 
law  ofScers  of  the  Crown.  It  was  not  the  first  time  that  he  (Lord  Kingsdown)  had 
expressed  his  high  opinion  of  those  distinguished  persons,  and  it  was  in  a  great  meas- 
ure owing  to  this  opinion  that  he,  and  noble  lords  who  sat  on  the  same  side  of  the  House, 
had  abstained  from  interfering  in  those  nice  questions  and  angry  discussions  which  had 
arisen  between  her  Majesty's  government  and  the  government  of  the  United  States. 
The  attacks  which  had  been  made  on  the  government  policy  had  proceeded  not  from 
that  side  of  the  House  but  from  the  other.  He  (Lord  Kingsdown)  must  say  that  a 
grave  mistake  had  been  fallen  into  on  this  occasion.  It  was  very  unfortunate  that  the 
copy  of  Wheaton  which  had  been  referred  to  was  an  old  edition  in  which  the  passage 
was  found  that  the  dispatch  quoted ;  but  in  a  later  edition  of  Wheaton  the  doctrine  was 
more  fully  stated  and  explained.  The  rule  requiring  the  condemnation  in  a  prize  court  in 
order  to  change  the  property,  had  nothing  to  do  with  the  rights  as  between  belligerents. 
When  one  belligerent  had  captured  and  taken  possession  of  the  vessel  of  another,  it 
became  his  property  as  if  he  were  the  original  owner,  as  completely  as  if  it  had  been 
condemned  by  all  the  prize  courts  in  Europe.  The  law  upon  this  subject  was  very 
clearly  and  accurately  stated  by  Dr.  Twiss  in  his  recent  Treatise  on  the  Law  of  Nations, 
vol.  2,  p.  330.  He  states  distinctly  that  the  personal  obligations  of  a  captor  to  bring 
his  captures  into  port  for  inquiry  and  adjudication  is  founded  on  the  instructions  that 
he  has  received  from  his  own  government ;  that  this  rule  is  for  the  benefit  of  neutrals 
and  not  of  belligerents,  who  have  no  locus  standi  in  a  prize  court,  and  cannot  claim  a 
right  that  their  property  upon  capture  by  a  belligerent  should  be  taken  into  port  for 
adjudication ;  that  capture  alone  divests  an  enemy  of  his  property  jare  ielli.  Let  their 
lordships  observe  what  had  been  done  in  the  present  case.  Her  Majesty  had  forbidden 
armed  vessels  with  their  prizes  to  come  into  her  ports.  According  to  law,  if  a  ship  of 
war  with  her  prize  entered  a  British  port  she  could  be  ordered  away,  but  in  what  way 
did  the  British  government  obtain  the  right  to  take  possession  of  this  ship  ?  They 
might  have  sent  her  away  upon  the  ground  that  she  had  come  in  contrary  to  the  orders 
in  council ;  but  how  did  she  become  liable  to  seizure  and  confiscation  by  the  British 
government  ?  Even  supposing  it  could  be  said  that  the  violation  of  the  municipal 
laws  of  Great  Britain  entitled  the  British  government  to  seize  her  and  confiscate  her 
to  the  Crown,  their  lordships  would  observe  that  the  conduct  pursued  by  our  authorities 
was  based  upon  an  entirely  difl:erent  ground.  Their  argument  was  that  the  Tuscaloosa 
having  come  under  their  control  they  were  bound  by  law  to  restore  her  to  her  original 
owner.  But  beyond  all  doubt  the  original  owner  had  lost  his  property,  for  the  ship 
had  never  been  recaptured.  If  the  governor  had  seized  the  ship  for  violation  of  our 
municipal  laws,  we  were  entitled  to  confiscate  it,  which  he  entirely  denied.  The  orig- 
inal owner  would  have  had  no  possible  claim,  unless  the  Queen  had  thought  fit  to  make 
a  present  to  him.  The  cases  in  which,  and  the  purposes  for  which,  adjudication 
was  required  were  very  distinctly  stated  by  Dr.  Twiss  in  a  passage  of  his  work  at 
page  340 : 

"Every  capture  of  a  vessel  is  complete,  as  between  the  belligerents,  when  the  surren- 
der has  taken  place,  and  the  spes  recuperandi  is  gone;  but  as  between  the  original 
owner  of  a  vessel  and  a  thirdparty  in  respect  of  the  J«sj)osfKminii,  if  the  vessel  should 
be  recaptured,  or  as  between  "the  captor  of  a  vessel  and  a  third  party  in  respect  of  the 
right  of  the  former  to  dispose  of  the  vessel  in  favor  of  the  latter  by  way  of  sale,  posi- 
tive rules  have  been  introduced,  partly  from  equity  to  extend  thejas  postliminii  in  favor 
of  the  original  owner,  partly  from  policy  to  prevent  any  irregular  con  versioh  of  property 
before'it  has  been  ascertained  to  have  been  lawfully  acquired jwre  ielli." 

The  Confederate  States  could  not  obtain  adjudication  in  their  own  courts,  for,  hf 
reason  of  what  was  recognized  by  Europe  as  the  blockade,  they  had  no  means  of  carrying 
their  vessels  in  safety  into  their  own  ports.  Under  such  circumstances,  Lord  Stowell  had, 
in  the  case  of  the  Felicity,  laid  it  down  that  it  was  not  only  the  right  but  the  duty  of 
a  belligerent  to  destroy  the  enemy's  property.    He  said  that  in  such  a  case — 

"Nothing  is  left  to  the  belligerent  vessel  but  to  destroy  the  vessel  which  she  has 
taken,  for  she  cannot  consistently  with  her  general  duty  to  her  own  country,  or,  indeed, 
under  its  express  injunctions,  permit  enemy's  property  to  sail  away  unmolested.  If  it 
should  be  impossible  to  bring  her  in,  her  next  duty  is  to  destroy  enemy's  property." 

He  did  not  blame  the  officers  of  the  Cape.  It  was  not  to  be  expected  that  they  could 
be  familiar  with  the  law  upon  such  subjects.    But  it  was  necessary  to  point  out  the 
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mistalie  ^vliich  had  been  made,  as  we  might  otherwise  he  involved  in  serious  difficulties. 
Fortunately  in  this  case  the  Ainerioan  consul  had  disclaimed  any  interference  with  the 
ship.  If  the  government  had  held  it  and  a  claimant  had  come  forward,  how  was  the 
rig;ht  to  he  determined  ?  What  courts  had  any  jurisdiction?  He  was  satisfied  that  the 
opinions  of  the  law  officers  had  been  misunderstood;  and  for  his  part,  he  should  not  be 
unwilling  to  leave  it  to  them  to  say  whether  the  law,  as  it  had  been  laid  down  in  the 
dispatch  by  the  government,  could  be  maintained. 

The  Lord  Chancbixok.  My  lords,  I  am  always  unwilling,  in  a  matter  of  this  kind, 
to  take  part  in  the 'debate,  because  no  noble  and.  learned  lord  who  is  in  the  habit  of 
sitting  here  on  appeals  can  feel  certain  that  some  question  on  which  he  gives  his 
opinion  in  the  House  in  his  deliberative  character  may  not  come  before  him  in  his  judicial 
capacity,  when  he  may  be  considerably  embarrassed  by  his  speech.  It  is  in  that  spirit 
of  caution  that  I  rise  now,  because  my  noble  and  learned  friend  who  has  just  spoken 
(Lord  Kingsdown)  has  expressed  opinions  which,  if  they  went  forth  to  the  world  on  his 
authprity  and  in  no  respect  questioned  or  modified,  might  be  received  as  doctrines 
which  had  commanded  the  assent  of  your  lordships.  I  should  have  been  glad  if  my 
noble  and  learned  friend  had  examined  the  cases  which  have  been  cited,  instead  of 
being  content  with  the  language  of  the  text  Written.  Let  me  beg  him  to  observe  the 
case  of  the  Actaeon.  [Lord  Kingsdown.  It  was  the  Endymion  I  referred  to.]  Then 
that  is  a  still  stronger  case.     Sir  WiUiam  Scott  says : 

"  There  was  no  doubt  that  the  Endymion  had  a  fuU  right  to  inflict  that  (that  is,  the 
burning  of  the  vessel)  if  any  grave  call  of  public  service  required  it.  Regularly,  a 
captor  is  bound  by  the  law  of  his  own  country,  conforming  to  the  general  law  of  nations, 
to  bring  in  for  adjudication,  in  order  that  it  may  be  ascertained  whether  it  be  enemy's 
property ;  and  that  mistakes  may  not  be  committed  by  captors  in  the  eager  pursuit  of 
gain,  by  which  injustice  ntay  be  done  to  neutral  subjects,  and  national  quarrels  pro- 
duced with  the  foreign  states  to  which  they  belong." 

Thus,  the  very  case  on  which  my  noble  and  learned  friend  rested  his  argument  would, 
if  he  had  examined  It,  have  led  him  to  the  coBclusion  that  the  old  rule  by  which  the 
object  seized  became  at  once  the  property  of  the  captor  has  been  qualified  by  the  more 
merciful  usage  of  civilized  nations,  and  that  there  is  an  obligation  to  obtain  condem- 
nation ;  and  Sir  "WiUiam  Scott  distinctly  explains  that  this  law  has  been  established  in 
order  to  place  some  control  upon  captors,  that,  in  pursuit  of  gain,  they  might  not  be 
led  to  commit  injustice.  The  case  of  the  Endymion  was  this :  She  was  on  a  cruise  in 
search  of  the  American  frigate  President,  and  in  the  course  of  her  cruise  she  captured 
an  American  merchantman.  She  was,  however,  so  confined  by  her  instructions  to 
continue  cruising  that  she  could  not  bring  her  prize  into  court,  but  burnt  it  at  sea. 
Afterwards  a  claim  was  brought  by  the  owner  of  the  prize  for  damages  in  consequence 
of  its  destruction,  and  Sir  William  Scott  held  that  the  captor  w^s  excused  from  the 
obligation  of  bringing  in  the  prize  for  adjudication  by  reason  of  the  express  and  strin- 
gent nature  of  his  instructions,  which  did  not  allow  him  to  quit  the  sea.  But  there  is 
not  only  that  opinion.  My  noble  and  learned  friSnd  will  find  that  Lord  Mansfield,  the 
greatest  authority  in  English  law,  held  the  same  view.  I  would  also  direct  his  atten- 
tion to  the  remarks  which  Lord  Stowell  made  in  the  case  of  the  Flad  Oyen.  (1  Rob., 
page  135.)  It  was  the  case  of  a  ship  taken  by  a  French  privateer,  and  carried  into  a 
port  in  Norway,  where  she  underwent  a  sort  of  process  which  terminated  in  a  sentence 
of  condemnation  pronounced  by  the  French  consul.  It  was  therefore  a  case  of  capture 
by  a  belligerent.    Lord  Stowell,  in  that  case,  said : 

"  But  another  question  has  arisen  in  this  case  upon  which  a  great  deal  of  argument 
has  been  employed — namely,  whether  the  sentence  of  condemnation  which  was  pro- 
nounced by  the  French  consul  is  of  such  legal  authority  as  to  transfer  the  vessel, 
supposing  the  purchase  to  have  been  JonajS^e  made?  »  *  *  It  has  frequently  been 
said  that  it  is  the  peculiar  doctrine  of  the  law  of  England  to  require  a  sentence  of  con- 
demnation, as  necessary  to  transfer  the  property  of  prize,  and  that,  according  to  the 
practice  of  some  nations,  twenty-four  hours,  and,  according  to  the  practice  of  others, 
bringing  infra  prcesidia,  is  authority  enough  to  convert  the  prize.  I  take  that  to  be  not 
quite  correct,  for  I  apprehend  that,  by  the  general  practice  of  the  law  of  nations,  a  sen- 
tence of  condemnation  is  at  present  deemed  generally  necessary,  and  that  a  neutral 
purchaser  in  Europe,  during  war,  does  look  to  the  legal  sentence  of  condemnation  as 
one  of  the  title-deeds  of  the  ship,  if  he  buys  a  prize  vessel.  I  believe  there  is  no  instance 
in  which  a  man,  having  purchased  a  prize  vessel  of  a  belligerent,  has  thought  himself 
quite  secure  in  making  that  purchase,  merely  because  the  ship  has  been  in  the  enemy  s 
possession  twenty-four  hours,  or  carried  in/raj)raisi(Jia." 

Without  saying  that  there  may  not  be  contradictory  passages  found  in  a  great  variety 
of  writers,  I  think  the  passages  I  have  quoted  are  sufficient  to  show  that  property  is 
not,  as  a  rule,  transferred  by  the  mere  fact  of  capture,  and  the  reason  why  the  old  rule 
has  thus  been  qualified  by  the  general  practice  of  nations  is,  as  stated  by  Sir  WiUiam 
Scott,  the  necessity  of  putting  some  limitation  on  the  act  of  the  captor.  Nothing  m 
the  world  can  illustrate  that  so  strongly  as  the  case  of  the  Endymion,  which  has  been 
referred  to,  where  the  captor  was  not  held  to  be  justified  in  destroying  his  prize,  except 
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by  reason  of  the  urgency  of  the  service  on  which  he  was  engaged,  because  otherwise  ho 
would  have  been  held  to  be  under  an  obligation  to  bring  the  ship  to  a  court  for  adjudi- 
cation. Hence  this  question  is,  in  the  language  of  the  law  officers,  "worthy  of  veiy 
serious  consideration."  There  may  be  no  instance  precisely  parallel,  but  at  the  same 
time  the  law  officers  were  perfectly  justified  in  the  opinion  they  gave  that  the  matter 
required  serious  consideration.  Serious  consideration  has  been  given  to  it,  and  the 
result  will  be  embodied  iu  clear  and  definite  instructions  which  will  be  generally  cir- 
culated throughout  all  our  colonial  possessions.  The  only  point  in  which  the  dispatch 
in  question  is  open  to  challenge  is  that  it  speaks  of  the  course  taken  as  being  deemed 
the  best,  instead  of  saying  that  the  question  deserved  very  serious  consideration ;  but 
it  should  be  borne  in  mind  that  the  dispatch  was  written  iu  regard  to  a  past  transac- 
tion, and  that  it  did  not  lay  down  a  rule,  but  merely  described  the  application  which 
had  already  been  made  of  one. 

The  Eael  of  Haedwickb  said  he  had  looked  carefully  through  the  history  of  the 
American  war,  and  he  had  found  a  case  which  occurred  to  him  to  bear  precisely  upon 
the  one  under  discussion,  with  this  exception,  that  the  captor  was  not  a  neutral  but  a 
belligerent.  The  case  was  this  :  A  United  States  frigate,  on  the  14th  of  March,  1813, 
having  previously  captured  the  Nottingham,  and  taken  £11,000  in  specie  out  of  her, 
proceeded  to  cruise  on  the  coast  of  Chili,  and  during  that  cruise  she  captured  twelve 
whalers;  but  did  she  send  them  to  the  United  States  for  adjudication?  She  did  not, 
for  they  were  all  recaptured  by  the  English.  But  there  was  one  of  them  that  fitted 
this  case,  and  that  was  the  case  of  the  Georgiana.  Captain  Porter,  thinking  her  a  useful 
vessel,  armed  her  with  sixteen  guns  and  put  a  crew  on  board  of  her,  and  in  that  con- 
dition she  was  captured.  She  had  never  been  condemned  in  any  of  the  United  States 
prize  courts,  but  on  her  being  recaptured  by  one  of  our  ships  she  was  brought  into  our 
prize  courts ;  and  after  an  daborate  argument,  which  he  -had  no  doubt  the  present 
noble  and  learned  lord  on  the  woolsack  would  respect.  Sir  William  Scott  gave  judg- 
ment in  favor  of  her  original  captors,  and  she  was  accordingly  handed  over. 

Lord  Chelmsford,  in  reply,  said  he-had  understood  the  noble  and  learned  lord  on 
the  woolsack  to  say  there  had  been  a  modification  of  the  instructions,  and,  if  so,  he 
thought  their  lordships  had  a  right  to  know  in  what  respect  they  had  been  modified. 

The  Lord  Chai^cellor  explained  he  was  sorry  he  had  been  misunderstood.  Whathe 
said  was  that  new  iustructious  were  u.nder  consideration  with  a  view  of  being  sent 
out. 


[From  Hansard's  Parliamentary  Debates,  vol.  174,  pages  1777-1859.) 

House  of  Commons,  April  28,  1864. 

UNITED  STATES — THE  SEIZURE  OF  THE  TUSCALOOSA — RESOLUTION. 

Mr.  Peacocke  rose  to  call  attention  to  the  subject  of  which  he  had  given  notice,  and 
thought  when  the  house  was  made  acquainted  with  the  facts,  that  they  would  agree  with 
him  that  it  was  one  of  the  most  bungling  transactions  that  any  government  was  ever 
engaged  in.  It  would  appear  that  the  confederate  vessel  of  war  the  Alabama,  under 
the  command  of  Captain  Semmes,  captured  off  the  coast  of  Brazil  a  federal  bark,  the 
Conrad,  which  he  armed  and  converted  into  a  tender  to  the  Alabama  under  the  con- 
federate flag.  Some  weeks  afterward,  Captain  Semmes  had  occasion  to  proceed  to  the 
vicinity  of  the  Cape,  accompanied  by  the  tender,  then  called  the  Tuscaloosa,  and  he 
informed  the  authorities  at  the  Cape  that  his  vessel  needed  some  repairs,  and  that  the 
Tuscaloosa  was  a  tender  to  his  ship,  cruising  off  the  coast.  "When  that  information 
reached  the  authorities  at  the  Cape,  there  began  a  correspondence,  to  which  he  should 
have  to  call  attention.  In  the  first  place,  he  must  observe  that  a  valuable  and  esteemed 
friend — no  less  a  person  than  Sir  Baldwin  Walker — was  the  admiral  on  the  station,  and 
it  would  be  a  consolation  to  that  gallant  officer's  admirers  to  know  that  although  so 
distant  from  this  country  he  still  displayed  the  same  amount  of  party  zeal  which  dis- 
tinguished him  at  home.  Sir  Baldwin  Walker  immediately  wrote  to  the  governor  of 
the  Cape  to  know  how  the  Tuscaloosa  was  to  be  treated,  and  he  was  informed  that  in 
the  opinion  of  the  attorney  general  of  the  colony  that  vessel  must  be  regarded  as 
a  tender  and  not  as  a  prize.  But  Sir  Baldwin  Walker  was  not  satisfied  with  this  opin- 
ion of  the  attorney  general,  he  returned  to  the  charge,  and  again  asked  the  governor 
how  the  vessel  should  be  treated,  and  then  he  was  referred  to  Wheaton  to  show  that 
if  certain  conditions  were  complied  with,  that  if  the  vessel  had  a  commission  of  war, 
or  was  in  the  command  of  an  officer  of  the  confederate  navy,  she  must  be  treated  as 
a  tender  and  not  as  a  prize.  That  reply  reduced  Sir  Baldwin  Walker  to  submission, 
but  not  to  silence.  He  was  determined  that  if  the  attorney  general  had  the  best  of  it 
at  the  Cape,  he  would  have  the  best  of  it  at  home;  so  he  wrote  home  at  ouce  to  the 
admiralty  a  dispatch  in  which  he  said : 

"  I  would  here  beg  to  submit  to  their  lordships'  notice,  that  the  power  of  a  captain 


PARLIAMENTAEY   AND   JUDICIAL   APPENDIX,    NO.   XX.        641 

of  a  ship  of  war  to  constitute  every  prize  he  may. take  a  'tender'  appears  likely  to 
me  to  lead  to  abuse  and  evasion  of  the  laws  of  strict  neutrality,  hy  being  used  as  a 
means  of  bringing  prizes  into  neutral  ports,  for  disposal  of  their  cargoes  and  secret 
arrangements." — Correspondence,  North  America,  No.  6,  (1864,)  p.  1. 

Now,  what  was  this  opinion  of  Sir  Baldwin  Walker  but  an  imputation  upon  that  of  the 
attorney  general?  nor  was  it  consoling  to  think,  when  so  many  delicate  and  difficult 
questions  were  Hkely  to  arise  there,  that  we  had  a  second  Commodore  Wilkes  com- 
manding at  that  station.  These  facts  were  duly  reported  by  Sir  Philip  Wodehouse  to 
the  Duke  of  Newcastle,  who  also  forwarded  the  claim  which  had  been  made  by  the 
United  States  consul  at  the  Cape  that  the  Tuscaloosa  should  be  given  up.  He  would 
read  to  the  House  the  grounds  upon  which  the  claim  was  made  by  Mr.  Graham : 

"  I  am  well  aware  that  your  government  has  conceded  to  the  so-caUed  Confederate 
States  the  rights  of  belligerents,  and  is  thereby  bound  to  respect  Captain  Semmes's 
commission ;  but  having  refused  to  recognize  the  '  confederacy '  as  a  nation,  and  having 
excluded  his  captures  from  all  the  ports  of  the  British  empire,  the  captures  necessarily 
revert  to  their  real  owners,  and  are  forfeited  by  Captain  Semmes  as  soon  as  they  enter 
a  British  port." — Correspondence,  No.  6,  (1864,)  p.  11. 

Now,  as  her  Majesty's  government  had  thought  fit  to  indorse  that  claim,  he  would 
ask  whether  her  Majesty^s  government  acquiesced  in  the  reasons, which  were  ujged  in 
its  favor.  Meanwhile,  Mr.  Adams  had  not  been  idle.  He  brought  a  good  deal  of 
pressure  to  bear  upon  Lord  John  Kussell,  who  wrote  a  dispatch  infcompliance  with 
his  demands. 

Now,  the  House  will  observe  that  there  was  at  least  one  pleasing  feature  in  the 
dispatch,  because  it  showed  that  there  was,  at  all  events,  one  country  to  which  her 
Majesty's  secretary  for  foreign  affairs  could  be  courteous  or  even  submissive.  He  could 
picture  himself  the  surprise  with  which  the  ambassadors  of  Eussia,  Austria,  Prussia, 
and  even  France  would  have  received  a  dispatch  couched  in  such  language ;  and  he 
would  venture  to  assert  that  if  such  a  dispatch  were  addressed  to  any  of  the  smaller 
powers  of  Europe,  such  as  Portugal  or  Greece,  the  document  would  be  looked  upon 
as  a  hoax,  and  the  signature  as  a  forgery.  These  were  not  mere  idle  words  upon  the 
part  of  Lord  Eussell.  The  promise  was  fulfilled  to  the  letter,  and  in  consequence  of 
this  promise  a  dispatch  was  sent  out  from  the  colonial  office  to  Sir  Philip  Wodehouse, 
the  governor  of  the  Cape,  which  was  one  of  the  most  extraordinary  documents  he  had 
ever  read.  He  believed  he  was  stating  an  undoubted  fact  when  he  assorted  that 
although  the  dispatch  was  signed  by  the  Duke  of  Newcastle,  it  was  no  more  that 
nobleman's  than  it  was  his  own,  the  colonial  office  acting  merely  as  an  official  channel 
for  the  transmission  of  the  dispatch  from  the  foreign  office.  He  would  begin  by  calling 
attention  to  the  7th  paragraph : 

''  Whether,  in  the  case  of  a  vessel  duly  commissioned  as  a  ship  of  war,  after  being 

made  a  prize  by  a  belligerent  government,  without  being  first  brought  infra  prwmdia, 

,  or  condemned  by  a  court  of  prize,  the  character  of  prize,  within  the  meaning  of  her 

Majesty's  orders,  would  or  would  not  be  merged  in  that  of  a  national  ship  of  war,  I 

am  not  called  upon  to  explain." 

He  called  upon  to  explain !  Why,  this  is  precisely  one  of  those  questions  upon  which 
it  was  his  duty  to  give  the  most  clear  and  positive  instructions.  The  dispatch  went 
(XL  to  say : 

"I  think  it  right  to  observe  that  the  third  reason  alleged  by  the  attorney  general  for 
his  opinion  assumes  (though  the  fact  had  not  been  made  the  subject  of  any  inquiry) 
that '  Hjo  means  existed  for  determining  whether  the  ship  had  or  had  not  been  judicially 
condemned  in  a  court  of  competent  jurisdiction,'  and  the  proposition  that,  'admitting 
her  to  have  been  captured  by  a  ship  of  war  of  the  Confederate  States,  she  was  entitled 
to  refer  her  Majesty's  government,  in  case  of  any  dispute,  to  the  court  of  her  States,  in 
order  to  satisiy  it  as  to  her  real  character.'  This  assumption,  however,  is  not  consistent 
with  her  Majesty's  undoubted  right  to  determine  within  her  own  territory  whether  her 
own  orders,  made  in  vindication  of  her  own  neutrality,  had  been  violated  or  not." 

The  attorney  general's  opinion  was  not  given  at  length ;  but  he  (Mr.  Peacocke)  would 
show,  in  a  case  he  should  quote,  that  the  part  of  it  which  was  found  fault  with  was 
exactly  in  accordance  with  the  law  as  laid  down  in  the  courts.  As  regards  the  con- 
cluding part  of  the  dispatch,  it  might  be  nothing  more  than  a  harmless  platitude ;  but 
it  might  mean  a  good  deal  more ;  it  might  mean  that  we  were  to  look  behind  the  flag 
and  the  commission  of  a  vessel  of  war,  and  he  would  presently  show  that  such  was  the 
spirit  in  which  those  instructions  were  understood  and  earned  out.  The  cream  and 
gist  of  the  dispatch  lay  in  the  concluding  paragraph. 

"  I  think  that  the  allegations  of  the  United  States  consul  ought  to  have  been  brought 
to  the  knowledge  of  Captain  Semmes  while  the  Tuscaloosa  was  stiU  within  British 
waters,  and  that  he  should  have  been  requested  to  state  whether  he  did  or  did  not 
admit  the  facts  to  be  as  alleged.  He  should  also  have  been  called  upon  (unless  the 
facts  were  admitted)  to  produce  the  Tuscaloosa's  papers.  If  the  result  of  these  inquiries 
had  been  to  prove  that  the  vessel  was  really  an  uncondemned  prize,  brought  into 
British  waters,  in  violation  of  her  Majesty's  orders  made  for  the  purpose  of  maintaining 
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her  neutrality,  I  consider  tliat  the  mode  of  proceeding  in  such  circumstances,  most 
consistent  with  her  Majesty's  dignity,  and  most  proper  for  the  vindication  of  her  terri- 
torial rights,  -would  have  been  to  prohibit  the  exercise  of  any  further  control  over  the 
Tuscaloosa  by  her  captors,  and  to  retain  that  vessel  under  her  Majesty's  control  and  juris- 
diction until  properly  reclaimed  by  her  original  owners." — Cotre8pondence,^o.  6,  (1864,) 
pp.  18,  19. 

Now,  he  did  not  believe  that  there  was  any  learned  gentleman  in  that  House  who 
would  rise  in  his  place  and  defend  the  legality  of  those  instructions.  Let  there  be  no 
mistake  upon  the  point.  He  asked  the  honorable  and  learned  member  for  Richmond 
(the  attorney  general)  if  he  was  prepared  to  stake  his  professional  reputation  in 
defense  of  those  instructions,  for  it  was  a  well-known  principle  of  international  law 
that  as  between  two  belligerents,  the  property  of  one  belligerent  when  seized  by  another 
became  the  property  of  the  captor,  and  that  the  claim  of  the  original  owner  was  entirely 
and  absolutely  extinguished,  and  therefore  it  would  have  been  just  as  much  within  the 
principles  of  international  law  if  our  government  had  ordered  our  governor  at  tlie  Cape 
to  seize  the  vessel  and  to  hand  it  over  to  the  Emperor  of  Russia,  as  to  hand  the  vessel  over 
to  the  original  owner.  But  he  had  the  satisfaction  of  finding  that  whereas,  in  a  previous 
paragraph,  the  colonial  secretary  stated  that  he  was  advised  in  the  last  paragraph  the 
writer  only  "  thought,"  and  putting  this  in  connection  with  what  he  had  heard  in 
another  place,  he  believed  that  these  instructions  were  not  issued  in  accordance  with 
the  advice  of  the  law  officers  of  the  Crown,  but  simply  and  solely  upon  the  responsibility 
of  her  Majesty's  government.  He  regarded  them  simply  as  a  weak  and  illegal  conces- 
sion by  Lord  Russell  to  the  demands  of  Mr.  Adams.    Sir  P.  Wodehouse  replied : 

"  Your  grace  intimates  that  the  citation  from  this  authority  by  the  acting  attorney 
general  does  not  appear  to  have  any  direct  bearing  upon  the  question.  You  will  as- 
suredly believe  that  it  is  not  from  any  want  of  respect  for  your  opinion,  but  solely  from 
a  desire  to  avoid  future  error,  that  I  confess  my  inability  to  understand  this  intimation, 
or,  in  the  absence  of  instructions  on  that  head,  to  see  in  what  direction  I  am  to  look 
for  the  law  bearing  on  this  subject.  The  paragraph  cited  made  no  distinction  between 
a  vessel  with  cargo  and  a  vessel  without  cargo ;  and  your  grace  leaves  me  in  ignorance 
whether  her  character  would  have  been  changed  if  Captain  Semmes  had  got  rid  of  the 
cargo  before  claiming  for  her  admission  as  a  ship  of  war.  Certainly,  acts  have  been 
done  by  him  which,  according  to  Wheatton,  constituted  a  '  setting  forth  as  a  vessel  of 
war.'  Your  grace  likewise  states :  '  Whether  in  the  case  of  a  vessel  duly  commissioned 
as  a  ship  of  war,  after  being  made  prize  by  a  belligerent  government,  without  being 
first  brought  infra  prcesidia,  or  condemned  by  a  court  of  prize,  the  character  of  prize, 
within  the  meaning  of  her  Majesty's  orders,  would  or  would  not  be  merged  in  a  national 
ship  of  war,  I  am  not  called  upon  to  explain.'  I  feel  myself  forced  to  ask  for  furtljer 
advice  on  this  point,  on  which  it  is  quite  possible  I  may  be  called  upon  to  take  an  active 
part.  I  have  already,  in  error,  apparently,  admitted  a  confederate  prize  as  a  ship  of 
war.  The  chief  authority  on  international  law  to  which  it  is  in  my  power  to  refer  is 
Wheaton,  who  apparently  draws  no  distinction  between  ships  of  war  and  other  ships 
when  found  in  the  position  of  prizes,  and  I  wish  your  grace  to  be  aware  that  within 
the  last  few  days  the  commander  of  a  United  States  ship  of  war  observed  to  me  that  if 
it  were  his  good  fortune  to  capture  the  Alabama  he  should  convert  her  into  a  federal 
cruiser.  I  trust  your  grace  will  see  how  desirable  it  is  that  I  should  be  fully  informed 
of  the  views  of  her  Majesty's  government  on  these  points,  and  that  I  shall  be  favored 
with  a  reply  to  this  dispatch  at  your  earliest  convenience." — Correapondenoe,  No.  6, 
(1864,)  p.  20. 

He  had  only  to  add  that  his  grace  had  not  considered  it  "desirable"  to  furnish  Sir 
Philip  Wodehouse  with  the  information  he  required,  nor  to  reply  to  him  at  his  earliest 
convenience,  for  (the  House  would  hardly  believe  it)  no  answer  had  been  sent  up  to  the 
present  time,  or  at  all  events  there  was  no  reply  included  in  the  papers  before  the 
House.  The  Tuscaloosa  sailed  from  the  Cape  and  returned  after  a  cruise  of  some 
weeks'  duration.  She  had  before  been  treated  as  a  vessel  of  war,  and  expected  to  be  so 
treated  again ;  but  on  her  return  she  was  captured  by  Sir  Baldwin  Walker,  who  thus 
reported  the  circumstance.  On  the  return  of  the  Tuscaloosa  to  the  Cape  they  found 
their  old  friend  Admiral  Sir  Baldwin  Walker  writing : 

"  As  it  appears  that  this  vessel,  the  Tuscaloosa,  late  federal  ship  Conrad,  is  an  uncon- 
demned  prize,  bi'ought  into  British  waters  in  violation  of  her  Majesty's  orders,  made 
for  the  purpose  of  maintaining  her  neutrality,  I  therefore  consider  that  she  ought  to  be 
detained  with  th^  view  of  her  being  reclaimed  by  her  original  owners,  in  accordance 
with  the  opinion  of  the  law  officers  of  the  Crown,  forwarded  for  my  guidance,  the  copy 
of  which  I  have  already  transmitted  to  you."    (p.  21) 

He  believed  that  when  the  honorable  and  learned  member  for  Richmond  rose  to 
address  the  House,  he  would  not  defend  the  course  of  transmitting  the  opinion  of  the 
law  officers  for  the  guidance  of  the  colonial  authorities,  but  observe  a  discreet  silence 
upon  the  point.  When  he  (Mr.  Peaoocke)  asked  the  noble  lord  at  the  head  of  the  gov- 
ernment to  produce  the  opinion  of  the  law  officers,  the  noble  lord  replied  that  it  was 
not  the  custom  to  lay  on  the  table  the  opinions  of  the  law  officers,  and  that  those 
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opinions  were  confidential  and  -vrere  intended  only  for  the  guidance  of  the  government, 
upon  which  they  could  act  or  not  as  they  pleased.  He  concurred  with  this  statement ; 
hut  why,  then,  was  not  the  opinion  of  the  law  officers  embodied  in  a  dispatch,  and  why 
was  not  that  dispatch  sent  to  the  authorities  at  the  Cape  for  their  information  and  guid- 
ance ?  A  very  bad  habit  had  grown  up  of  late  upon  the  part  of  many  ministors,  and 
more  especially  on  the  part  of  Lord  Russell,  of  stating,  whenever  a  point  of  international 
law  arose,  that  he  had  taken  the  opinion  of  the  law  officers,  and,  as  this  opinion  could 
not  be  produced,  the  jurisdiction  of  the  House  was  thereby  fettered,  and  they  were 
unable  to  discuss  satisfactorily  a  question  of  policy.  Responsibility  was  thus  shuffled 
off,  if  even  the  paper  was  ultimately  laid  on  the  table.  Matters  were  not  very  much 
improved,  for,  even  in  that  case,  ministerial  responsibility  would  be  very  much  shuifled 
off  and  evaded.  Take  the  present  case,  for  instance.  Who  were  responsible?  The 
authorities  at  the  Cape  were  not  responsible,  for  they  had  only  acted  ou  a  fair  interpreta- 
tion of  the  opinion  forwarded  to  them  for  their  guidance.  The  miulstry  were  hardly  re- 
sponsible, for  they  had  been  little  more  than  the  official  channel  for  sending  the  opinion 
of  the  law.  officers  to  the  Cape.  And  lastly,  the  law  officers  could  not  be  regarded  as 
responsible,  becavise,  in  the  language  of  Lord  Palmerston,  they  had  only  given  a  confi- 
dential opinion  to  the  ministry.  He  hoped  that  the  noble  lord,  who  seemed  to  be  alive 
to  the  unconstitutional  nature  of  the  practice,  would  put  a  stop  to  it  as  regarded  his 
colleagues  and  subordinates.  Though  they  had  not  got  the  opinion  of  the  law  officers, 
the  House  might  arrive  at  some  approximate  idea  of  what  that  opinion  was  from  the 
answers  given  to  questions  which  Sir  Baldwin  Walker,  in  accordance  with  Instructions, 
put  to  the  commander  of  the  Tuscaloosa.  From  this  it  appeared  that  the  vessel  was 
sailing  under  the  confederate  flag ;  that  her  commander  was  Lieutenant  Low ;  that  she 
had  on  board  four  officers  and  twenty  men;  that  she  had  three  small  brass  guns,  two 
rifled  IS-pounders,  and  a  smooth-bore ;  that  she  was  cruising,  and  had  put  in  to  the 
Cape  for  repairs  and  supplies ;  that  her  commander  had  a  commission  from  Captain 
Semmes ;  that  the  other  officers  also  had  comjnissions  signed  by  him,  and  4hat  she  had 
no  cargo  on  board.  This  showed  that  the  opinion  of  the  law  officers  of  the  Crown  did 
not  turn  upOn  the  nature  of  the  cargo.  Now,  what  was  the  law  upon  this  question  ? 
Wheaton  said  that  the  jurisdiction  of  the  national  courts  of  the  captor  to  determine 
the  validity  of  cajitures  made  in  ^far  under  the  authority  of  the  government  was  con- 
clusive of  the  judicial  authority  of  every  other  country,  with  two  exceptions  only :  1,  when 
the  capture  was  made  within  the  territorial  limits  of  a  neutral  state ;  and  2,  when  it 
■Was  made  by  armed  vessels  fitted  out  within  the  neutral  territory.  Neither  of  these 
exceptions  applied  here.  In  the  case  of  the  Exchange,  an  American  vessel  seized  by 
the  French,  and  armed  by  them,  and  which  afterward  entered  under  the  French  flag 
the  port  of  Philadelphia,  where  she  was  attached,  Chief  Justice  Marshall  said : 

"  It  seems,  then,  to  the  court  to  be  a  principle  of  public  law  that  ships  of  war  enter- 
ing the  port  of  a  friendly  power  open  for  their  reception  are  to  be  considered  as  exempted 
by  the  consent  of  that  power  from  its  jurisdiction.  *  *  *  * 

The  arguments  in  favor  of  this  opinion  have  been  drawn  from  the  general  inability  of 
the  judicial  power  to  enforce  its  decisions  in  cases  of  this  description,  from  the  consider- 
ation that  the  sovereign  power  of  the  nation  is  alone  competent  to  avenge  wrongs 
committed  by  a  sovereign ;  that  the  questions  to  which  such  wrongs  give  birth  are 
rather  questions  of  policy  than  of  law ;  that  they  are  for  diplomatic  rather  then  legal 
discussion."  ' 

In  other  words,  if  the  English  government  had  wished  to  raise  any  question  in  this 
case,  they  should  have  raised  it  at  Richmond,  and  not  at  the  Cape.  In  the  case  of  the 
Santisslma  Trinidad,  Chief  Justice  Story  said  : 

"  Nor  will  the  courts  of  a  foreign  country  inquire  into  the  means  by  which  the  title 
to  property  has  been  acquired.  It  would  be  to  exert  the  right  of  examining  into  the 
validity  of  the  acts  of  the  foreign  sovereign,  and  to  sit  in  judgment  upon  them  in  cases 
where  he  has  not  conceded  the  jurisdiction,  and  where  it  would  be  Inconsistent  with 
his  own  supremacy.  The  commission,  therefore,  of  a  public  ship  when  duly  authenti- 
cated, so  far  at  least  as  foreign  courts  are  concerned,  imparts  absolute  verity,  and  the 
title  is  not  examiuable.  The  property  must  be  taken  to  be  duly  acquired,  and  cannot 
be  controverted." 

These  opinions  established  the  fact  that  if  there  was  a  commission  you  could  not 
look  behind  it,  and  the  only  question  remaining,  therefore,  was  whether  Cai)taiu  Semmes 
had  any  right  to  grant  this  commission.  In  the  case  of  the  Ceylon,  which  was  an 
English  E£t  Indiaman,  captured  by  some  French  irigates,  supplied  with  carronades, 
and  a  crew  of  seventy  men,  and  which  then  cruised  under  the  command  of  a  lieutenant, 
with  a  commission  from  a  commodore,  Sir  William  Scott,  afterwards  Lord  Stowell,  said: 

"  I  hold  it  to  be  unnecessary  that  she  should  have  been  regularly  commissioned ;  it  is 
enough  that  she  was  employed  in  the  public  military  service  of  the  enemy  by  those 
who  had  competent  authority  so  to  employ  her." 

Sir  WUliam  Scott  then  quoted  the  case  of  the  Castor,  which  ship  was  not  carried 
Into  port,  and  added : 

"  There  was  no  regular  oommisBion,  for  it  is  not  in  the  power  of  the  admiral  to  grant 
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a  regular  commission ;  he  has  only  an  inchoate  authority  for  such  a  purpose,  and  his 
acts  necessarily  require  confirmation.  Yet  in  that  case  it  was  held  that  the  ship,  though 
commissioned  by  the  admiral  alone,  -sras  sufficiently  clothed  with  the  character  of  a 
vessel  of  war.        »  »  «       -yye  know  extremely  well  that  in  remote  parts  of 

the  world,  where  the  domestic,  authority  cannot  be  immediately  resorted  to,  the  com- 
manders are  of  necessity  vested  with  larger  powers  than  are  usually  intrusted  to  them 
when  employed  on  European  stations.  I  think  this  vessel  was  sufficiently  commissioned 
by  the  French  commander  on  the  station.  This  lieutenant  Ae  vaisseau  and  seventy  men 
were  put  on  board  by  his  order  in  the  first  instance,  subject  undoubtedly  to  the  appro- 
bation of  the  French  minister  of  marine ;  but  can  I  doubt  that  this  appointment  would 
have  been  confirmed  by  the  constituted  authorities  at  home  in  the  present  situation  of 
the  French  navy?" 

Could  the  government  doubt  that  the  commission  granted  by  Captain  Semmes  would 
have  been  duly  confirmed  by  the  authorities  at'Eichmond?  Another  case,  that  of  the 
Georgiana,  was  stronger  still,  and  seemed  to  be  exactly  on  all-fours  with  the  present. 
The  Georgiana  was  a  British  whaler,  captured  by  the  American  frigate  Essex.  The 
American  captain,  without  taking  his  prize  into  port,  or  taking  out  the  cargo,  supplied 
her  with  ten  additional  guns  and  sixty  men,  and  employed  her,  under  one  of  his  lieu- 
tenants, to  cruise  against  British  vessels.  The  force  with  which  she  had  been  supplied 
was  subsequently  reduced,  and  when  she  was  taken  she  had  only  four  guns  and  fifteen 
men  on  board.  In  that  case,  Sir  "William  Scott  held  that  she  was  sufliciently  set  forth 
for  war,  and  that  a  commander  of  a  single  vessel  had  the  same  authority  to  grant  a 
commission  as  a  commodore.  It  seemed  to  him  that,  unless  the  law  officers  could  over- 
ride this  decision  by  Lord  Stowell,  it  was  decisive  of  the  question.  It  had  been  com- 
monly our  practice  to  commission  vessels  captured  from  an  enemy;  it  is  repeatedly 
referred  to  in  James's  Naval  History ;  and  this  practice  was  so  commonly  received  that 
the  American  captain  at  the  Cape  told  the  authorities  there  that  if  he  captured  the 
Alabama  he  would  turn  her  into  a  federal  cruiser.  It  was  a  curious  fact  that  the  gov- 
ernment had  taken  no  notice  of  these  dispatches  until  March  4,  and  the  dates  coincided 
exactly  with  the  time  when  this  subject  was  taken  up  by  the  House.  When  pressed 
on  the  subject  and  asked  if  the  vessel  had  been  seized,  the  government  took  the  matter 
into  consideration  and  came  to  a  hasty  conclusion 'to  write  to  the  governor  and  say 
that  they  would  give  up  the  vessel ;  but  they  took  a  week  to  wrangle  among  themselves 
as  to  the  reasons  which  should  be  assigned  for  that  conclusion.  At  last,  in  a  dispatch 
of  March  10,  Cthe  Duke  of  Newcastle  to  Sir  Philip  Wodehouse,)  they,  assigned  these 
special  reasons : 

"  I  have  now  to  explain  that  this  decision  was  not  founded  on  any  general  principle 
respecting  the  treatment  of  prizes  captured  by  the  cruisers  of  either  belligerent,  but 
on  the  peculiar  circumstances  of  the  case.  The  Tuscaloosa  was  allowed  to  enter  the 
port  of  Cape  Town  and  to  depart,  the  instructions  of  the  4th  of  November  not  having 
arrived  at  the  Cape  before  her  departure.  The  captain  of  the  Alabama  was  thus  entitled 
to  assume  that  he  might  eqully  bring  her  a  second  time  into  the  same  harbor,  and  it 
becomes  unnecessary  to  discuss  whether,  on  her  return  to  the  Cape,  the  Tuscaloosa  stni 
retained  the  character  of  a  prize,  or  whether  she  had  lost  that  character,  and  had 
assumed  that  of  an  armed  tender  to  the  Alabama,  and  whether  that  new  character,  if 
properly  established  and  admitted,  would  have  entitled  her  to  the  same  privilege  of 
admission  which  might  be  accorded  to  her  captor,  the  Alabama.  Her  Majesty's  govern- 
ment have,  therefore,  come  to  the  opinion,  founded  on  the  special  circumstances  of  this 
particular  case,  that  the  Tuscaloosa  ought  to  be  released,  with  a  warning,  however,  to 
the  captain  of  the  Alabama,  that  the  ships  of  war  of  the  belligerents  are  not  to  be 
allowed  to  bring  prizes  into  British  ports,  and  that  it  rests  with  her  Majesty's  govern- 
ment to  decide  to  what  vessels  that  character  belongs." — Correspondence,  No.  6,  (1864,) 
•  p.  31. 

Now,  in  all  this,  there  was  not  a  single  word,  in  answer  to  the  request  of  Sir  Philip 
Wodehouse,  to  have  some  requisite  instructions  given  him  how  he  was  to  act,  and  not 
one  word  as  to  the  damages  which  had  been  incurred.  What  were  the  leading  char- 
acteristics of  the  dispatch?  They  were  uncertainty,  uncertainty,  uncertainty.  Her 
Majesty's  government  declined  to  discass  the  point  whether  the  Tuscaloosa  still  retained 
her  original  character  of  a  prize.  They  preferred  shifting  the  responsibility  from  their 
own  shoulders  to  those  of  the  governor  of  the  Cape,  ready  to  condemn  him  if  he  was 
wrong,  equally  ready  to  condemn  him  if  he  was  right.  They  gave  him  to  understand 
that  the  Tuscaloosa  was  a  prize,  was  seized  as  a  prize,  and  that  she  was  released  because 
she  had  not  before  been  treated  as  a  vessel  of  war.  But  they  did  not  lay  down  one  of 
these  propositions  distinctly,  and  the  governor  could  only  arrive  at  this  conclusion  by 
implication.  It  was  true  that  in  this  dispatch  the  Duke  of  Newcastle  stated  that  the 
Tuscaloosa  had  been  released  for  special  reasons,  but  the  governor  could  only  judge 
what  those  reasons  were  by  implication.  Now,  he  would  ask,  was  this  a  fair  and 
straightforward  manner  of  dealing  with  a  servant  of  the  Crown?  Was  it  not,  on  the 
other  hand,  acting  in  a  most  cowardly  and  impolitic  manner  ?  If  the  servants  of  the 
Crown  were  to  observe  the  law,  they  ought  to  havfe  clear  and  definite  instructions ; 
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but  if  the  governiMent  -wished  to  embroil  the  country  with  foreign  powers,  the  best 
way  was  to  take  the  opposite  course,  to  act  as  they  had  done,  to  harass  them  with  con- 
trary instructions,  to  involve  them  in  legal  subtleties  which  they  themselves  refused  to 
solve  and  to  embarass  them  with  diplomatic  difficulties  which  they  refused  to  ex- 
plain. If  everytMug  else  was  misty  and  uncertain,  onei  thing,  at  all  events,  was  sure, 
and  that  was,  that  the  instructions  of  November  remained  unrepealed,  aud  were  vir- 
tually reaffirmed ;  aud  he  now  called  upon  the  House  to  demand  their  immediate  repeal. 
As  long  as  they  continued  in  force  what  was  our  position  ?  If  we  enforced  them  against 
the  South  we  must  also  enforce  them  against  the  North.  A  federal  captain  had  given 
notice,,  that  if  he  captured  one  of  the  confederate  vessels  he  would  turn  her  into  a 
cruiser.  If  we  were  to  seize  that  vessel,  aud  give  her  up  to  the  confederates,  would 
the  federal  goverumeut  tolerate  such  treatment!  If  we  applied  these  instructions 
against  a  strong  power  we  should  plunge  the  country  into  war.  If  we  applied  them 
against  a  weak  power  we  should  cover  the  country  with  unutterable  shame.  In  the 
interest  of  peace,  he  called  upon  the  House  to  pass  a  resolution  for  the  revocation  of 
those  instructions,  which,  so  long  as  they  remained  in  force  aud  unrepealed,  were  to 
this  country  a  standing  source  at  once  of  danger  and  disgrace. 

Amendment  proposed:  To  leave  out  from  the  word  "that"  t6  the  end  of  the  ques- 
tion, iu  order  to  add  the  words  "the  instructions  contained  in  the  dispatch  of  the 
Duke  of  Newcastle  to  Sir  Philip  Wodehouse,  dated  the  4th  day  of  November,  1863,  and 
which  remain  still  unrevoked,  are  at  variance  with  the  principles  of  international 
law,"  (Mr.  Peacocke,)  instead  thereof. 

Question  proposed:  "That- the  words  proposed'to  be  left  out  stand  part  of  the  ques- 
tion." 

The  Solicitor  General  said  the  honorable  member  who  had  moved  the  resolution 
(Mr.  Peacocke)  did  not  ask  the  opinion  of  the  House  on  a  question,  of  policy,  but  asked 
their  judgment  on  a  pure  question  of  international  law.  He  did  not  specify  any  objec- 
tion he  had  to  the  dispatch  of  the  Duke  of  Newcastle,  but  left  his  objection  to  be  gath- 
ered from  the  tenor  of  his  speech.  In  replying  to  the  honorable  member  he  was  far 
from  denying  the  perfect  right  aud  the  competence  of  the  House  to  entertain  questions 
of  international  law ;  but  all  would  agree  that  if  the  House  were  to  entertain  such 
questions,  they  should  approach  them  in  a  judicial  spirit,  apart  from  any  sympathies 
or  antipathies  that  might  be  entertained.  Questions  of  international  law  were  not 
questions  of  a  party  character.  And  it  appeared  to  him  that  the  House  ought  to  well 
consider  before,  by  a  solemn  resolution,  they  affirmed  or  denied  any  principle  of  inter- 
national law.  It  was  not  a  usual  course  for  the  House  to  adopt.  We  should  remem- 
ber that  we  were  now  neutrals,  and  looked  upon  questions  of  international  law  from  a 
neutral  point  of  view.  But  the  time  might  come,  and  might  not  be  far  di8tant,.when 
we  might  again  be  belligerents  and  have  to  exercise  belligerent  rights;  and  when  we 
exercised  them  it  might  happen  that  other  neutral  nations  might  turn  any  decision  at 
which  this  House  might  arrive  against  us.  It  was  right,  therefore,  to  consider  well 
before  we  furnished  them  with  a  weapon  forged  by  ourselves,  and  which  might  bo 
turned  against  us.  Nothing  could  bo  quoted  with  such  crushing  eifeot  as  a  resolution 
which  the  House  had  gone  out  of  the  way  to  adopt.  The  first  question  to  be  deter- 
mined in  this  case  was  this:  Was  the  Tuscaloosa  when  she  came  into  Simon's  Bay  still 
a  prize,  or  had  she  lost  the  character  of  a  prize  and  assumed  the  new  character  of  a 
vessel  of  war?  There  was  no  dispute  about  this,  that  she  was  a  prize ;  that  she  had 
not  been  taken  into  any  port  of  the  Confederate  States  to  be  adjudicated  upon  and 
condemned;  and  that  slie  was  brought  into  the  neutral  harbor  of  Simon's  Bay.  Now, 
had  she  been  honafide  converted  from  a  merchant  ship  into  a  vessel  of  war  in  the  con- 
federate service,  had  she  been  lonafide  converted?  that  was  the  real  question.  Inter- 
national law,  like  all  other  laws,  distinguished  between  real  transactions  aud  mere 
pretenses.  If,  in  one  of  our  courts,  it  appeared  that  a  trader  had  passed  his  property 
by  a  bill  of  sale  to  a  friend,  even  though  all  the  formalities  had  been  adopted,  the 
court  would  inquire  as  to  whether  the  transaction  was  real  or  was  merely  a  pretense — 
whether  the  trader  really  meant  to  convey  his  property,  or  merely  intended  to  deceive 
his  creditors.  There  was  no  rule  of  international  law  which  required  us  to  bandage 
our  eyes  so  as  not  to  see  the  reality  of  a  transaction.  The  question  here  was  whether 
the  conversion  of  this  trader  into  a  man-of-war  was  a  reality  or  a  mere  sham  for  the 
purpose  of  evading  the  Queen's  orders.  Pie  thought  the  evidence  would  show  beyond 
doubt  that  the  conversion  into  a  man-of-war  was  a  mere  pretense.  What  would  be 
the  consequences  of  adopting  the  opposite  doctrine  ?  Was  it  to  be  asserted  that  upon 
either  a  federal  or  a  confederate  captain  bringing  a  prize  into  one  of  our  ports,  choos- 
ing to  say,  "This  is  a  vessel  of  war,"  we  had  not  the  right  to  inquire  whether  that 
statement  was  true  or  false?  If  this  were  so,  what  would  be  the  use  of  the  Queen's 
orders?  They  might  be  set  at  naught;  vessels  might  be  brought  into  a  port  with  two 
or  three  guns,  or  a  flag  to  conceal  their  true  character,  in  defiance  of  the  Queen's  orders, 
and  the  effect  of  those  orders  would  be  rendered  null  and  void.  Now,  what  were  the 
facts  as  to  the  Tuscaloosa?  Upon  this  point  he  could  not  help  expressing  his  surprise 
and  astonishment  at  the  terms  in  which  the  honorable  gentleman  had  spoken  of  so 
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distinguished  an  officer  as  Sir  Baldwin  Walker.  His  case  could  not  be  very  strong  if 
it  required  to  be  supported  by  sucll  unfounded  and  ungenerous  attacks.  What  differ- 
ence on  eartb  could  it  make  personally  to  Sir  Baldwin  Walker  whether  this  was  a  ves- 
sel of  war  or  not  ?  But  certajialy  if  there  was  any  man  who  linew  the  difference 
between  a  merchantman  and  a  vessel  of  war  it  was  Sir  Baldw^in  Walker,  and  the  opin- 
ion of  Sir  Baldwin  Walker  was  conclusive.  It  appeared  that  Captain  Semnies  men- 
tioned, after  his  arrival  at  the  port,  that  he  had  left  outside  one  of  his  prizes  previously 
taken,  the  Tuscaloosa,  which  he  had  equipped  and  fitted  as  a  tender,  aud  had  ordered, 
her  to  meet  him  in  Simon's  Bay,  and  said  that  she  was  a  vessel  of  the  confederate 
navy.  That  was  the  communication  which  ho  made  to  the  governor.  There  was  not 
a  single  word  said  as  to  any  real  or  supposed  commission.  The  attorney  general 
of  the  colony  thought,  upon  that  statement,  that  it  was  not  necessary  to  prevent  her 
from  coming  into  the  port,  and  it  was  not  necessary  to  determine  whether  that  gentle- 
maji  was  right  or  wrong  in  that  view  of  the  case;  and,  indeed,  it  had  never  been  the 
intention  of  the  law  officers  of  the  Crown,  or  of  the  government,  to  impute  the  slightest 
blame  to  the  attorney  general  or  the  governor ;  so  far  from  it,  in  the  last  dispatch  of 
the  Duke  of  Newcastle  he  disclaimed  any  imputation  whatever  on  any  of  the  colonial 
authorities,  The  government  differed  from  his  second,  if  not  from  his  first  opinion; 
but  it  would  be  liighly  improper  if  they  had  attempted  to  blame  himifor  the  conclusion 
at  which  he  had  arrived  on  a  difficult  question,  which  miglit  well  be  ai'gued  for  sev- 
eral days,  as  in  a  late  well-known  case,  before  four  learned  judges,  who  in  the  end 
might  be  divided  in  opinion.  The  report  of  Sir  Baldwin  Walker  upon  the  state  of  the 
vessel  was  perfectly  conclusive  as  to  her  real  character.  Sir  Baldwin,  in  his  letter  of 
the  8th  of  August,  said : 

"The  vessel  in  question,  now  called  the  Tuscaloosa,  arrived  here  this  evening,  and 
tlie  boarding  officer  from  my  flag-ship  obtained  the  following  iiLformation :  That  she  is 
a  bark  of  500  tons,  with  two  small  rifled  12-pounflpr  guns  and  ten  men,  and  was  cap- 
tured by  the  Alabama,  on  the  2.1st  of  June  last,  ofl:  the  coast  of  Brazil;  cargo  of  wool 
still  on'bQwd."^-Correspondenoe,  No.  6,  (1864,)  p.  31. 

These  guns,  it  appeared,  were  guns  which  had  been  taken  from  another  prize ;  they 
were  no  portion  of  the  Alabama's  armament.    Sir  Baldwin  Walker  then  went  on  to  say : 

"The  admission  of  this  vessel  into  port  will,  I  fear,  open  the  door  for  numbers  of 
vessels  captured  under  similar  circumstances  being  denominated  tenders,  with  a  view 
to  avoid  the  prohibition  contained  in  the  Queen's  instructions ;  and  I  would  observe 
that  the  vessel  Sea  Bride,  captiired  by  the  Alabama  off  Table  Bay  a  few  days  since,  or 
all  other  prizes,  might  be  in  like  manner  slyled  tenders,  making  the  prohibition 
entirely  null  and  void,  I  apprehend  that,  to  bring  a  captured  vessel  under  the  denom- 
ination of  a  vessel  of  war,  she  must  be  fitted  for  warlike  purposes,  and  not  merely, 
have  a  few  men  and  two  small  guns  put  on  board  her  (in  fact  nothing  but  a  prize 
crew)  in  order  to  disgdise  her  real  character  as  a  prize.  Now  this  vessel  has  her 
original  cargo  of  wool  still  on  board,  which  cannot  be  required  for  warlike  purposes, 
and  her  armament  and  the  number  of  her  crew  are  quite  insufficient  for  any  services 
other  than  those  of  slight  defense.  Viewing  all  the  circumstances  of  the  case,  they 
afford  room  for  the  supposition  that  the  vessel  is  styled  a  'tender'  with  the  object  of 
avoiding  the  prohibition  against  her  entrance  as  a  prize  into  our  ports,  where,  if  the 
captors  wished,  arrangements  could  be  made  for  the  disposal  of  her  valuable  cargo, 
the  transhipment  of  which,  your  excellency  will  not  fail  to  see,  might  be  readily 
effected  on  auy  part  of  the  coast  beyond  the  limits  of  this  colony."    (P.  3.) 

He  would  now  call  the  attention  of  the  House  to  the  statement  of  Mr.  Graham,  the 
United  States  consul,  which  showed  that  the  fears  of  Sir  Baldwin  Walker  were 
unfounded ;  this  gentleman  said : 

"The  Tuscaloosa  remained  in  Simon's  Bay  seven  days,  with  her  original  cargo  of 
skins  and.woQl  on  board.  This  cargo,  I  ani  informed  by  those  who  claim  to  know, 
has  been  purchased  by  merchants  in  Cape  Town;  and  if  it  should  be  landed  here 
directly  from  the  pri?e,  or  be  transferred  to  other  vessels  at  some  secluded  harbor  on 
tbe  coast  beyond  this  colony,  and  brought  from  thence  here,  the  infringement  of 
neutrality  will  be  so  palpable  and  flagrant  that  her.  Majesty's  government  will  probably 
satisfy  the  cl&ims  of  the  owners  gracefully  and  at  ouce,  aud  thus  remove  all  cause  of 
complaint.  In  so  doing  it  will  have  to  disavow  and  repudiate  the  acts  of  its  executive 
agents  here — a  result  I  have  done  all  in  my  power  to  prevent." — Correspondence,  No.  6, 
(1864,)  p.  12. 

Now,  he  thought  the  House  would  be  of  opinion  that  the  American  consul's  informa- 
tion was  very  correct,  for  something  more  was  known  of  this  transaction.  Tlie  case 
of  the  Saxon  had  been  brouglit  before  the  House  a.  short  time  since,  and  it  was  known 
what  had  become  of  the  cargo  of  the  Tuscaloosa.  The  cargo  of  the  Tuscaloosa  actually 
was  deposited  at  a  place  just  outside  the  limits  of  the  cplony,  called  Angra  Peqnena, 
and  the  Saxon  was  sentfrom  Cape  Town  to  fetch  it.  No  man  could  doubt  for  a  moment 
that  the  arrangement  was  made  while  the  Tuscaloosa  was  at  Simon's  Bay,  and  the 
object  of  this  disguise,  this  sham,  this  imposture,  was  to  make  that  arrangement.  That 
was  the  real  transaction.    The  government  were  of  opinion  that,  under  the  circum- 
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stances,  tlie  vessel  did  not  lose  lior  character  as  a  prize,  and  that  she  had  not  obtained 
the  character  of  a  vessel  of  war.  They  were  also  of  opinion  that  the  passage  from 
Wheaton,  wMoh  the  colonial  attorney  general  had  fired  at  the  admiral,  to  which  that 
gallant  officer  reluctantly  succumbed,  did  not  apply.  The  admiral  stood  out,  but  the 
attorney  general  and  JVheaton  compelled  him  to  surrender.  The  passage  cited  by  the 
attorney  general  referred  entirely  to  the  construction  of  the  words  of  a  municipal 
statute,  which  this  country  and  the  United  States,  in  pretty  nearly  the  same  words, 
were  in  the  habit  of  passing  at  the  breaking  out  of  a  war,  foi?  the  simple  object  ot 
regulating  the  distribution  of  prize  money.  It  was  to  the  effect  that  if  a  merchant 
vessel  were  captured  by  the  enemy,  and  if  subsequently  she  were  recaptured  by  one 
of  our  own  vessels,  then,  if  she  had  been  "  set  fortli  as  a  vessel  of  war,"  her  proceeds 
wonld  go  to  her  captors;  but  if  she  retained  her  original  character  of  a  merchant 
vessel,  then  she  would  revert  to  her  original  owners,  paying  salvage.  That  was  the 
sole  object  of  the  statute,  and  it  had  no  reference  whatever  to  international  law.  The 
House  would  see,  therefore,  that  the  question  which  arose  in  this  case  could  not  pos- 
sibly arise  under  that  statute,  because  the  enemy  could  have  no  object  in  colorably  and 
ostensibly  "  setting  forth"  a  vessel  as  a  vessel  of  war;  for  it  was  no  matter  to  him,  if 
she  were  recaptured,  to  whom  her  proceeds  would  go.  No  doubt  it  was  easy  for  any 
one  reading  only  the  passage  by  itself,  without  referring  to  the  authorities,  to  be' 
misled  by  it.    This  was  what  Wheaton  said: 

"  Thus  it  has  been  settled,  that  where  a  ship  was  originally  armed  for  the  slave  trade, 
and  after  capture  an  additional  number  of  men  were  put  on  board,  but  there  was  no 
commissi(m  of  war  and  no  additional  arming,  it  Was  not  a  setting  fbrth  as  a  vessel  of 
war  under  the  act.  But  a  commission  of  war  is  decisive  if  there  be  guns  ou  board,  and' 
where  the  vessel,  after  the  capture,  has  been  fitted  out  as  a  privateer  it  is  conclusive 
against  her,  although,  when  recaptured,  she  is  navigating  as  a  mere  merchant  Ship." 

The  honorable  gentleman  said  it  did  not  signify  how  many  guns  there  were.  He  (the 
solicitor  general)  had  taken  the  trouble  to  ascertain  on  what  authority  that  rested,  and 
he  found  it  to  be  the  case  of  the  Ceylon,  in  the  first  volume  of  Dodson'a  Bepm'tS.  Here 
were  the  words  of  Lord  Stowell's  judgment : 

"  She  had  on  board  twenty-six  guns,  one  hundred  and  ten  men,  with  arms  and  ammu- 
nition of  every  description  in  sufficient  quantities  for  offensive  and  defensive  operations. 

*  *  *  She  sustained  an  engagement  with  British  ships,  and  assisted  in  the  destruc- 
tion of  the  Sirius  and  Magicienne,  and  in  the  capture  of  two  English  frigates.  Here, 
then,  was  an  operation,  not  merely  defensive,  hut  an  actual  offensive  attack,  terminat- 
ing in  the  destruction  of  the  British  blockading  squadron.  I  cannot  doubt  that  under 
these  circumstances  the  ship  was  sufficiently  'set  out  for  war.'" 

He  ventured  to  think  that  if  Lord  Stowell  had  had  the  case  of  the  Tuscaloosa  before 
him,  and  had  to  determine  the  question  whether  she  was  set  forth  as  a  ship  of  war,  he 
would,  unquestionably,  have  said  that  she  was  not  sufficiently  set  out  for  war.  She 
was  armed  with  two  guns  only ;  she  had  only  ten  men,  hardly  enough  for  navigating 
her,  to  say  nothing  of  lighting ;  and  she  had  her  cargo  on  board;  which  made  her  almost 
unavailable  for  fighting  purposes.  She  had  not  been  employed  for  any  hostile  opera- 
tions; and,  further,  Admiral  Walker  said  after  inspecting  her,  that  in  his  judgment  she 
was  not  capable  of  attack  or  defense.  His  words  were,  "  except  of  very  slight  defeijse." 
Now,  even  if  all  the  cases  cited  did  apply^-if  the  statute  did  apply,  which  he  had  shown 
tJiat  it  did  not — still,  he  ventured  to  say  there  was  no  case  of  setting  forth  for  war  that' 
would  not  exclude  the  Tuscaloosa.  It  therefore  appeared  to  him  perfectly  clear  that 
Admiral  Walker  was  right  in  his  view  of  that  vessel  not  having  lost  her  character  of 
jirize,  and  that  unquestionably  she  ought  not  to  be  admitted  as  a  man-of-war.  This  led' 
him  to  the  dispatch  sent  to  the  authorities  at  the  Cape  that  had  been  objected  to  by 
the  honorable  gentleman.  The  motion  of  the  honorable  gentleman  would  appear  to 
intimate  that  every  proposition  of  interhational  law  contained  in  that  dispatch  was 
wrong,  although  he  understood  him  to  limit  that  by  his  speech.  Now  he  (the  solicitor 
general)  undertook  to  show  that  it  was  strictly  in  accordance  with  the  principles  of 
international  law.    After  referring  to  the  Sea  Bride  the  dispatch  said : 

"With  respect  to  the  Alabama  herself,  it  is  clear  that  neither  you  nor  any  other 
authority  at  the  Cape  could  exercise  an j' jurisdiction  over  her,  and  that,  whatever  may 
have  been  her  previous  history,  you  were  bound  to  treat  her  as  a  ship  of  war  belonging' 
to  a  belligerent  powor."    (P.  18.) 

He  apprehended  that  honorable  gentleman  opposite  would  admit  that  that  was  right. 
Then  came  this  passage : 

"With  regard  to  the  vessel  called  the  Tuscaloosa,  I  am  advised  that  this  vessel  did 
not  lose  the  character  of  a  prize  captured  by  the  Alabama,  merely  because  she  was,  at 
the  time  of  her  being  brought  within  British  waters,  armed  with  two  small  rifled  guns, 
in  charge  of  an  officer  and  manned  with  a  crew  of  ten  men  from  the  Alabama,  and  used 
as  a  tender  to  that  vessel  under  the  authority  of  Captain  Bammas." ^Correspondence,  No. 
6,  (1864,)  p.  18. 

The  honorable  gentleman  had  imported  into  the  case  the  state  in  which  the  vessel 
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was  wlien  she  returued  at  another  time,  but  the  real  question  was  as  to  her  state  at 
the  time  when  she  first  entered  Simon's  Bay.    His  grace's  dispatch  went  on  to  say :      " 

"  It  would  appear  that  the  Tuscaloosa  is  a  bark  of  five  hundred  tons,  captured  by  the 
Alabama  off  the  coast  of  Brazil,  on  the  21st  of  June  last,  and  brought  into  Simon's  Bay 
on  or  before  the  7th  of  August,  with  her  original  cargo  of  wool  (itself,  as  well  as  the 
Yessel,  prize)  still  on  board,  and  with  nothing  to  give  her  a  warlike  character  (so  far 
as  is  stated  in  the  papers  before  me)  except  the  circumstances  already  noticed. 
"Whether,  in  the  case  of  a  vessel  duly  commissioned  as  a  ship  of  war,  after  being  made 
prize  by  a  belligerent  government,  without  being  first  brought  ivfra  prcesidia  or  con- 
demned by  a  court  of  prize,  the  character  of  prize,  within  the  meaning  of  her  Majesty's 
orders,  would  or  would  not  be  merged  in  that  of  a  nationfil  ship  of  war,  I  am  not  called 
upon  to  explain.  It  is  enough  to  say  that  the  citation  from  Mr.  Wheaton's  book  by 
your  attorney  general  does  not  appear  to  me  to  have  any  direct  bearing  upon  the  ques- 
tion."— Correspondence,  No.  6,  (1864,)  p.  18. 

That  was  perfectly  correct,  for  the  question  there  was  a  question  of  fact,  whether  she 
was  actually  turned  into  a  public  vessel  of  war.  It  was  clear  that  she  was  not,  and 
therefore  the  question  did  not  arise  of  what  would  have  been  done  if  she  had  been. 
The  Duke  of  Newcastle  very  properly  eliminated  points  of  difficulty  which  it  was  thus 
unnecessary  to  consider.    The  dispatch  continued : 

"  Connected  with  this  subject  is  the  question  as  to  the  cargoes  of  captured  vessels 
which  is  alluded  to  at  the  end  of  your  dispatch.  On  this  point  I  have  to  instruct  you 
that  her  Majesty's  orders  apply  as  much  to  prize  cargoes  of  every  kind  which  may  be 
brought  by  any  armed  ships  or  privateers  of  either  belligerent  into  British  waters  as 
to  the  captured  vessels  themselves.  They  do  not,  however,  apply  to  any  articles  which 
may  have  formed  part  of  any  such  cargoes,  if  brought  within  British  jurisdiction,  not 
by  armed  ships  or  privateers  of  either  belligerent,  but  by  other  persous  who  may  have 
acquired  or  may  claim  property  in  them  by  reason  of  any  dealings  with  the  captors.  I 
think  it  right  to  observe  that  the  third  reason  alleged  by  the  attorney  general  for  his 
opinion  assumes  (though  the  fact  had  not  been  made  the  subject  of  any  inquiry)  that 
'  no  means  existed  for  determining  whether  the  ship  had  or  had  not  been  judicially  con- 
demned in  a  court  of  competent  jurisdiction,'  and  the  proposition  that,  '  admitting  her 
to  have  been  captured  by  a  shij)  of  war  of  the  Confederate  States,  she  was  entitled  to 
refer. her  Majesty's  government,  in  case  of  any  dispute,  to  the  court  of  her  States,  in 
order  to  satisfy  it  as  to  her  real  character.'  This  assumption,  however,  is  not  consist- 
ent with  her  Majesty's  undoubted  right  to  determine,  within  her  own  territory,  whether 
her  own  orders,  made  in  vindication  of  her  own  neutrality,  have  been  violated  or 
not."    (P.  18.) 

He  apprehended  that  the  assertion  of  that  proposition  was  necessary  to  the  mainten- 
ance of  any  independent  sovereignty.  Was  it  to  be  contended  that  when  her  Majesty 
issued  an  order  directing  that  prizes  should  not  be  brought  into  her  ports,  if  a  federal 
or  a  confederate  brought  in  a  prize  and  said,  "  Oh !  this  is  a  vessel  of  war,"  her  Majesty 
was  not  to  determine  the  question?  It  was  an  admitted  fact  that  the  vessel  had  not 
been  condemned  or  taken  before  any  court  of  competent  jurisdiction  by  the  caj)tor. 
The  honorable  member  had  referred  to  the  case  of  the  Santissima  Trinidad;  but  if  he 
had  examined  it  he  would  have  found  that  it  affirmed,  beyond  all  question,  the  doc- 
trine for  which  he  (the  solicitor  general)  was  now  contending ;  because  in  that  case 
the  United  States  took  upon  themselves  to  determine  whether  a  prize  brought  into 
their  ports  should  or  should  not  be  restored  to  the  original  owners.  And  they  determine 
that  question  in  their  own  courts.  Ordinarily,  the  determination  of  the  question  of 
prize  or  no  prize  was  for  the  court  of  the  captor ;  but  the  United  States,  where  the 
prize  was  brought  into  their  ports  in  violation  of  their  neutrality,  claimed  to  determine 
and  did  determine  that  question.  Therefore  the  case  cited  by  the  honorable  gentle- 
man was  entirely  fatal  to  Iris  argument.  He  now  came  to  the  latter  part  of  the  dispatch, 
which  was  in  these  terms : 

"  The  question  remains  what  course  ought  to  have  been  taken  by  the  authorities  of 
the  Cape — 1.  In  order  to  ascertain  whether  this  vessel  was,  as  alleged  by  the  United 
States  consul,  an  uncondemued  prize  brought  within  British  waters  in  violation  of  her 
Majesty's  neutrality;  and  2d.  What  ought  to  have  been  done  if  such  ha'd  appeared  to 
be  really  the  fact.  I  think  th'at  the  allegation  of  the  United  States  consul  ought  to 
have  been  brought  to  the  knowledge  of  Captain  Semmes  while  the  Tuscaloosa  was  still 
within  British  waters,  and  that  he  should  have  been  requested  to  state  whether  he  did 
or  did  not  admit  the  facts  to  be  as  alleged.  He  should  also  have  been  cabled  upon 
(unless  the  facts  were  admitted)  to  produce  the  Tuscaloosa's  papers.  If  the  result  of 
these  inquiries  had  been  to  prove  that  the  vessel  was  really  an  uncondemned  prize, 
brought  into  British  waters  in  violation  of  her  Majesty's  orders  made  for  the  purpose 
of  maintaining  her  neutrality,  I  consider  that  the  mode  of  proceeding  in  such  circum- 
stances, most  consistent  wit^her  Majesty's  dignity  and  most  proper  for  the  vindication 
of  her  territorial  rights,  would  have  been  to  prohibit  the  exercise  of  any  further  con- 
trol over  the  Tuscaloosa  by  the  captors,  and  to  retain  that  vessel  under  "her  Majesty's 
control  and  jurisdiction  until  properly  reclaimed  by  her  original  owners."     (P.  18.) 
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On  that  subject  he  would  deal  quite  frankly  with  the  House.  He  would  admit,  on 
the  part  of  her  Majesty's  government,  that,  upon  reconsideration,.they  thought  these 
instructions  were  not  as  full  and  explicit  as  they  ought  to  have  been — that  was  to  say, 
as  they  should  and  would  have  been  if  meant  to  be  used  as  a  guide  for  colonial  gov- 
ernors throughout  the  empire.  But  he  would  be  allowed  to  observe  that  that  dispatch 
was  not  in  the  nature  of  a  circular  or  order  issued  to  the  governors  of  colonies  through- 
out the  empire.  It  was  merely  a  comment  of  tlie  Duke  of  Newcastle  on  that  particular 
.  transaction  after  it  had  passed,  and  when  he  had  no  reason  to  suppose  that  the  Tusca- 
loosa would  return.  If  it  had  occurred  to  bis  grace  as  probable  that  she  would  return, 
(and  he  would  hardly  be  blamed  for  not  foreseeing  what,  after  all,  was  a  remote  pos- 
sibilty,)  the  dispatch  would  have  contained  some  further  instructions,  snch  instructions 
as  were  subsequently  given,  to  the  effect  that  inasmuch  as  the  Tuscaloosa  was,  rightly 
or  wrongly,  treated  as  a  vessel  of  war  after  she  came  into  their  ports,  and  after  her 
real  character  was  ascertained,  she  should  have  been  warned  off.  If  it  had  occurred 
to  the  Duke  of  Newcastle,  provision  might  have  been  madfe  in  the  dispatch  for  possible 
circumstances,  a.nd,  undoubtedly,  some  fuller  instructions  would  have  been  advisable 
to  the  effect  that  a  vessel  of  war  bringing  with  her  a  prize  should  be  prohibited  from 
entering  our  ports,  or  if  she  entered,  be  immediately  warned  to  depart.  He  might 
inform  the  House  that  this  sucject  had  received  the  serious  consideration  of  the  govern- 
ment, and  instructions  were  about  to  be  sent  by  way  of  circular  to  the  colonial 
governors  of  this  country.  These  instructions  were,  in  fact,  drawn  up,  though  they 
had  not  yet  been  sent  off.  Ample  and  detailed  instructions  would  be  given,  which 
would  hereafter  leave  no  difficulty  to  colonial  governors  and  law  officers.  He  was  at 
liberty  to  say  that  those  instructions  would  in  a  very  short  time  be  laid  on  the  table. 
The  House  would,  therefore,  see  that  this  was  an  isolated  case,  and  not  likely  to  be 
drawn  into  a  precedent.  But,  having  said  thus  much,  he  now  proceeded  to  the  ques- 
tion raised  by  the  honorable  gentleman,  whether  this  dispatch  asserted  doctrines  at 
variance  with  the  principles  of  international  law.  He  contended  that  it  did  not.  He 
had  frankly  admitted  that  more  fnll  instructions  were  desirable,  and  would  be  sent, 
but  that  the  dispatch  enunciated  any  false  principle  of  international  law  he  entirely 
denied.  What  was  the  principle  of  international  law  on  this  subject  ?  He  apprehended 
that  the  governing  principle  of  international  law  applicable  to  such  cases  as  this  was 
that  the  territory  of  a  neutral  was  inviolate ;  that  a  neutral  had  the  right  to  possess  its 
territory  entirely  free  from  all  hostile  operations,  direct  or  indirect,  and,  if  it  pleased, 
from  the  presence  of  either  belligerent. .  A  neutral  had  a  right  to  say  to  both  belliger- 
ents, procnl  esteprofani.  Her  Majesty  had  not  gone  the  length  she  might  have  gone,  of 
preventing  the  entrance  into  her  ports  of  armed  vessels  of  either  belligerent ;  but  she 
had  strictly  prohibited  armed  vessels  bringing  their  prizes  within  her  ports.  He  was 
now  dealing  with  the  questions  of  international  law,  and  the  hypothesis  was  this — a 
prize  was  brought  in  in  violation  of  the  Queen's  orders  and  of  her  neutrality  ;  and  he 
said  if  a  prize  was  brought  in  in  defiance  of  the  Queen's  orders  the  captain  was  guilty 
at  once  of  a  violation  of  international  law  and  of  the  Queen's  neutrality.  Under  these 
circumstances,  it  was  for  the  Queen  to  determine  in  what  manner  she  should  think  fit 
to  vindicate  her  neutrality ;  and  if  she  chose  to  vindicate  her  neutrality  by  detaining 
the  prize,  in  order  that  the  claimant  might  have  the  opportunity  which  the  United 
States  consul  desired,  of  instituting  proceedings,  or  that  other  inquiry  she  thought  fit 
might  be  made,  she  had  a  right  to  do  so  ;  and  fnrther,  if  she  did  exercise  that  power, 
he  maintained  that  the  captain  of  the  offending  vessel  who  brought  the  prize  in  in  con- 
travention of  the  Queen's  order,  being  himself  an  offender  against  international  law 
and  a  wrong-doer,  had  no  loous  standi  on  the  gTound  of  international  law,  to  complain 
of  any  measures  her  Majesty  might  think  proper  to  take  for  the  vindication  of  that 
neutrality  which  ho  had  violated.  Tliat  was  the  principle  of  international  law  appli- 
cable to  this  case.  The  Queen  had  perfect  right  to  restore  the  vessel  to  her  original  owner. 
There  was  abundant  authority  for  that  doctrine.  He  repeated  it :  The  principle  was 
that  neutrality  had  been  violated,  and  it  was  for  the  neutral  whose  neutrality  was 
violated  to  determine  the  manner  in  which  that  neutrality  should  be  vindicated.  Sup-, 
pose  a  vessel  captured  within  neutral  waters,  in  our  waters,  and  subsequently  brought 
back  as  a  prize ;  had  the  Queen,  aye  or  no,  the  power  of  restoring  her  to  her  original 
owner?  The  right  honorable  gentleman  who  was  about  to  follow  him  must  deal  with 
that  question.  All  authority  was  in  favor  of  the  right.  Wheaton,  who  has  been  so 
much  referred  to,  had  this  passage : 

' '  Where  the  capture  of  enemy's  property  is  made  within  neutral  territory,  or  by  arm- 
aments unlawfully  fitted  out  within  the  same,  it  is  the  right  as  well  as  the  duty  of  the 
neutral  state,  when  the  property  thus  taken  comes  into  its  possession,  to  restore  it  to 
the  original  owners." 

What  was  the  principle  on  which  a  vessel  taken  in  neutral  waters  was  restored?  Be 
it  remembered  that  as  between  belligerents  the  capture  of  a  vessel  in  neutral  waters 
was  perfectly  good.  The  principle  was  that  when  a  neutrality  had  been  violated,  it 
was  for  the  neutral  to  determine  in  what  manner  he  should  vindicate  his  neutrality. 
The  United  States  had  acted  on  that  principle  for  upwards  of  seventy  years.    The  same 
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principle  applied  to  cases  of  the  restoration  of  prizes  made  by  armaments  unlawfully 
fitted  out  within  the  territories  of  neutrals.  That  had  been  done  again  and  again. 
Why  ?  Because  their  neutrality  had  been  violated.  It  was  true  that  there  had  been 
no  case  decided  in  -the  United  States  in  precisely  the  same  circumstances ;  and  why  ? 
Because  the  circumstances  had  never  existed.  The  United  States  had  not  issued,  like 
her  Majesty,  orders  prohibiting  prizes  coming  into  their  ports,  and  therefore  a  breach 
of  neutrality  of  that  species  had  not  occurred  ;  but  there  could  be  no  doubt,  if  it  had 
occurred,  the  United  States  would  have  acted  accordingly.  This  principle  and  prao^ 
tice  were  entirely  applicable  to  this  case,  which  was,  no  doubt,  novel  in  its  circum- 
stances ;  the  principle,  however,  was  identical.  He  therefore  called, on  the  Plouse  most 
emplhatically  not  to  approve  the  resolution  of  the  honorable  gentleman,  which  went 
the  full  length  of  declaring  that  Wheaton  was  wrong,  ^and  the  whole  course  of  the 
United  States  for  seventy  years,  of  which  we  had  enjoyed  the  benefit,  had  also  been 
wrong.  If  these  authorities  were  to  be  upset,  it  should  be  not  by  one  night's  discussion 
in  that  House,  but  by  the  jrfdioial  decision  of  a  competent  court  of  law.  He  ventured 
to  point  out  to  the  House  the  groat  danger  of  adopting  such  a  resolution  as  that  of  the 
honorable  gentleman.  Such  a  course  might  be  very  inconvenient  to  this  country,  as 
he  would  show.  We  believed  that  our  maritime  strength  was  such  that  with  what- 
ever power  we  might  happen  to  be  at  war,  we  should  always  be  able  to  blockade  his 
ports  to  prevent  the  issue  of  vessels  of  war  and  the  entrance  of  prizes  taken  from  us. 
But  suppose  that  the  enemy  resorted  to  American  ports,  and  fi.tted  out  Alabamas  from 
then),  and  took  their  prizes  into  the  Amerioaii  ports;  what  should  we  do?  We  should 
claim  that  those  prizes  be  restored  to  us.  But  how  could  we  do  that  if  this  resolution 
were  passed  ?  We  should  be  met  with  the  reply,  "  You  have  passed  a  resolution  which, 
in  fact,  avers  that,  however  much  and  in  whatever  manner  the  neutrality  of  a  state 
has  been  violated,  the  state  has  no  jurisdiction  to  restore  the  piizes."  In  that  way  we 
might  find  this  resolution  to  the  last  degree  inconvenient  _to  ourselves.  Upon  those 
grounds,  and  thanking  the  House  for  the  patience  with  which  they  had  listened  to  him 
upon  what  was  chiefly  a  technical  subject,  he  trusted  that  the  House  would  not  affirm 
a  resolution  whiah  was  not  necessary,  which  could  not  be  useful,  which  could  have  no 
praclical  effect,  and  which  might  hereafter  be  attended  with  serious  inconvenience  to 
ourselves. 

Mr.  Whiteside.  Sir :  the  honorable  and  learned  gentleman  said,  at  the  outset  of  his 
aole  speech,  that  there  was  no  question  of  policy  involved  in  this  discussion.  I  beg 
leave  to  deny  that  propositioi).  There  is  the  policy  which  led  to  instructions  so  leg^ 
and  so  perfect  that  we  are  told  by  the  honorable  and  learned  gentleman  that  they  are 
about  to  be  immediately  modified  or  repealed.  I  say  there  are  involved  in  this  debate 
questions  of  policy  and  law  of  a  very  interesting  character.  I  agree  with  the  honor- 
able and  learned  gentleman  that  these  questions  should  be  discussed  in  a  manner  com- 
mensurate with  their  importance.  When  I  first  read,  these  papers  I  asked  myself  how 
it  happened  that  such  extraordinary  dispatches  should  have  emanated  from  any 
department  of  the  government.  I  answered  myself  by  saying,  "The  authorities  rul- 
ing at  the  Foreign  Office  at  that  moment  thought  the  war  was  going  against  the  South, 
and  that  it  was  extremely  likely  the  North  would  be  successful."  I  called  to  mind  the 
speech  at  Blairgowrie ;  and,  although  I  remembered  the  most  statesmanlike  speech  of 
the  chancellor  of  the  exchequer  at  Newcastle — that  Jefferson  Davis,  as  he  called  him, 
had  not  only  nia<le  an  army  and  a  navy,  but  had  made  a  nation — ^yet  I  saw  that  one 
was  later  iu  date  than  the  other.  I  accept  the  declaration  of  the  solicitor  general  that 
we  ought  to  preserve  strict  neutrality.  But  we  complain  that  the  law  of  neutrality 
has  been  improperly  violated  in  this  matter,  that  the  transaction  is  indefensible,  and 
I  am  satisfied  that  the  honorable  and  learned  gentleman,  and  his  learned  colleague  the 
attorney  general,  have  advised  the  Crown  that  it  is  indefensible,  and  that  th^y  have  cor- 
rected the  very  instructions  of  this  dispatch  which  the  solicitor  general  employed  a 
good  ijortion  of  his  speech  to  prove  were  so  perfect  as  not  to  need  coiTection.  The 
iPacts  of  the  case  are  very  simple.  I  heard  with  surijrise  the  honorable  and  learned  gen- 
tleman several  times  in  the  course  of  his  speech  talk  of  "  shams "  as  well  as  realities. 
There  are  no  "shams"  iu  the  case  of  the  Tuscaloosa — it  was  a  painful  reality,  as  my 
honorable  and  learned  friend  would  admit.  That  vessel  was  originally  called  the  Con- 
rad, under  which  name  she  had  been  a  merchant  vessel.  It  is  important  to  bear  in 
Blind  the  real  facts  when  we  find  astute  lawyers  raising  questions  which  do  not  arise— 
supposing  facts  which  do  not  exist,  upon  which  they  construct  a  visionary  argument 
and  call  upon  the  House  to  decide,  not  upon  the  facts  before  us,  but  upon  other  matters 
imagined  by  the  learned  gentleman  who  addresses  us.  It  seems  to  me  that  now  it  is 
the  admirals  who  decide  the  law  and  the  lawyers  who  decide  upon  naval  tactics; 
because,  as  the  case  stands,  Admiral  Walker  has  overruled  the  attorney  general,  and  I 
understand  the  law  officers  at  home  have  sent  out  instructions  to  the  naval  captains 
telling  them  hovy  they  are  to  behave.  It  was  not  by  acting  upon  such  instructions 
that  Nelson  won  the  Nile  and  Trafalgar.  I  will  not  say  anything  about  the  Duke 
of  Newcastle  in  relation  to  this  dispatch,  because  I  agree  with  my  hjonorable  friend 
that  there  are  traces  of  another  hand  being  engaged  upon  it — a  hand  with  which  we 
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a*e  painfully  acquainted.  Now,  it  is  aigreed  that  the  Titsoaloosa,  while  called  the 
Conrad,  formerly  belonged  to  the  federal  States.  The  vessel  was  ca^ptured  by  the 
confederates  off  the  coast  of  Brazil  on  the  21st  of  June,  with  a  cargo  of  wool  on 
board.  I  ask  my  honorable  and  learned  friend  and  the  House  What  was  on  that  day 
the  law  arising  oat  of  those  facts.  When  the  ship  of  one  belligerent  strikes  its 
-flag  to  a  ship  oi  the  other  belligerent,  what  is  the-  resnlt  that  arises,  does  not  the  ship 
which  yields  belong  to  the  captor;  or  can  it  by  any  ingenious  argument  be  made 
to  belong  to  somebody  else?  The  captor  may  bul-n  or  destroy  the  vessel,  or  »ot, 
according  as  the  interests  of  his  country  might  snggest.  That  has  been  done,  and 
Lord  Stowell  says  the  captor  has  a  ri;ght  to  do  so  when  ha  is  so  instructed.  It  is  really 
ridiculous  to  argue,  then,  as  thongh  there  were  any  nation  which  had  more  frequently 
asserted  that  right  than  oiirselves.  Surely  yon  are  not  going  to  apply  a  different  law 
to  the  Confederate  States  from  what  our  own  admirals  act  upon,  and  then  pinnae  your- 
Belves  upon  your  strict  neutrality  and  ytfur  strong  sense  of  justice!  I  say  that  the 
■ownership  of  the  property  was  changed  by  the  faict  of  the  oaptvire.  I  deny  that  any 
judgment  or  adjudication  was  n-eoessary.  If  a  man  on  board  a  captured  ship  disputed 
the  right  of  the  cairtor,  his  answer  Would  be,  "Do  not  make  a  noise,  or  I  will  shoot 
you."  The  object,  the  horrible  object  of  war  is  to  cripple  the  commerce  and  to  damage 
the  power  of  the  country  with  which  you  are  at  war,  and  not  to  indulge  in  the  inter- 
change of  polite  compliments.  We  have  acknowledged  to  be  a  belligerent,  that  power 
which  the  chancellor  of  the  exchequer  has  described  as  a  nation — a  power  which  is 
commencing  her  fourth  campaign  in  vindication  of  her  independence ;  She  is  entitled 
to  all  the  rights  of  a  belligerent,  and  having  by  the  exercise  of  Biich  rights  captured 
the  Conrad  on  the  21st  of  June,  the  property  in  that  vessel  passed  at  once  to  Captain 
Serames  without  any  necessity  for  adjudication  or  condemnation.  Tlie  captain  of  the 
Alabama  then  put  on  bsard  two  guns  and  ten  men,  under  a  lieutenant,  and  changed 
her  name  to  the  Tuscaloosa.  The  next  question  is  whether  the  officer  in  command  of 
the  Alabama  was  lawfully  commissioned  by  the  Confederate  States.  That  has  been 
clearly  admitted  by  the  Duke  of  Newcastle,  who  Says  tliat  his  authority  as  commander 
of  a  vessel  belonging  to  a  belligerent  power  was  hot  open  to  dispute.  The  nesct  ques- 
tion is,  had  Captain  Semmes  power  to  grant  a  commissioti  to  the  person  he  placed  in 
command  of  the  Tuscaloosa?  Is  that  denied  by  the  law  officers  of  the  Crown  ?  The 
words  of  Lord  Stowell  in  a  similar  case  were  that  it  was  oaly  necessary  to  see  that  the 
officer  put  in  command  had  even  the  semblance  of  autliorityi  and  we  ouglit  not  to 
inquire  at  length  into  the  nature  of  the  commission. '  We  .will  see  how  that  matter 
stands  when  we  come  to  the  statement  of  Sir  Baldwin  Walker,  as  we  find  that  all  he  says 
is  to  be  adopted,  and  everything  said  by  everybody  else  at  the  Cftpe  is  to  be  rejected. 
Our  practice  is  that  a  commission  granted  by  the  admiral  or  captain  abroad  is  subject 
to  the  approval  of  the  admiralty  at  home ;  but  Lord  Stowell  decided  that  the  com- 
mander of  a  single  ship  might  grant  a  commission,  and  thus  •  the  commander  of  the 
Alabama  would  have  full  authority  to  do  So.  I  say  that  you  cannot  go  behind  the 
commission  according  to  the  declBions  of  our  own  courts  nor  by  the  reason  of  the 
thing;  nor  can  you  inquire  whether  the  ship  is  something  different  from  what  she 
appears  to  be.  I  say  the  effect  of  the  commission  in  this  case  was  to  change  the  char- 
acter of  the  captured  ship  and  to  make  her  a  vessel  of  war,  employed  by  a  lawfully 
appointed  commaader  in  the  confederate  navy.  She  was  a  ship  in  the  lawful  employ- 
ment of  a  belligerent  power,  having  the  right  to  burn,  sink,  destroy,  ot  capture  the 
ships  and  property  of  an  enemy  with  whom  that  power  was  at  war.  We  fiud  that  the 
Alabama  and  Tuscaloosa  remained  some  time  in  company.  The  talk  about  the  wool 
is  a  mere  device  of  no  value — of  no  more  value  than  it  Would  have  been  if  the 
whaler  captured  by  the  Americans  during  the  last  war  had  had  a  cargo  of  whales  on 
board.  It  was  decided  by  Sir  William  Soott  that  the  fact  of  the  American  officer  hav- 
ing put  some  guns  on  board  the  whaler  had  changed  it  into  a  ship  of  war,  and  it 
Isecame  the  prize  of  the  officer  who  took  it.  The  Alabama  and  the  Tuscaloosa  continued 
in  company  until  the  6th  of  August ;  it  is,  as  the  solicitor  general  said,  quite  true  that 
the  Cape  of  Good  Hope  is  a  neutral  port ;  but,  then,  this  vessel  must  be  regarded  either 
as  a  prize  or  as  a  ship  of  war ;  and  if  it  was  a  prize  the  conduct  of  the  framers  Of  these 
instructions  is  indefensible,  while  if  it  was  a  ship  of  war  the  course  which  they  toolc  is 
quite  inexcusable.  Now,  I  admit  that  there  was  a  proclamation  of  the  Queen  that  forbids 
the  captor  to  bring  a  prize  into  the  Cape,  but  there  remains  the  questioii,  what  was  to 
be  done  in  the  present  instance  ?  The  course  which  was  taken,  notwithstanding  what 
baa  fallen  from  the  solicitor  general,  will,  I  would  venture  to  say,  never  again  be 
repeated  by  this  or  any  other  gov^jmment.  Be  that,  however,  as  it  may,  the  procla- 
mation was  very  important,  ^t  was  perfectly  well  known  to  the  commander  of  the 
Alabama,  who  is  described  by  Sir  Baldwin  Walker  (bianished  at  a  particular  crisis  • 
from  this  country  to  appear  in  a  superior  position  at  the  Cape)  as  a  courteous  and  gen- 
tlemanly person.  Captain  Semmes,  it  seems,  applied  for  leave  to  procure  some  fresh, 
■water  and  provisions  and  repairs,  and  announced  that  he  had  outside  the  harbor  his 
tender  called  the  Tuscaloosa.  [A  laughi]  His  honorable  and  learned  friend  the 
attorney  general  appeared  quite  amused ;  but  it  appeared  to  liim  (Mr.  Whiteside)  a 
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very  proper  course  to  pursue ;  and  here  I  may  observe  that  it  is  somewhat  remarkable 
that  if  an  official  or  a  clerk  at  a  distant  station  acts  illegally,  rashly,  or  unscrupulously, 
he  is  sure  to  be  defended  by  the  noble  viscount  at  the  head  of  the  government,  while 
if  he  acts  with  ability  and  discretion  he  is  certain  to  be  thrown  overboard.  We  all 
remember  the  declaration  of  the  noble  viscount  about  the  judgment  and  discretion  dis- 
played in  the  well-known  case  of  the  lorcha  Arrow  ;  but,  passing  by  that  point,  it  would 
seem  that  Admiral  Walker  undertook  to  decide  the  law  in  this  matter.  Now,  although 
I  have  the  greatest  respect  for  seafaring  men,  yet  I  deny  that  their  authority  is  in  such 
cases  so  satisfactory  as  that  of  the  attorney  general.  Now,  there  is  an  attorney  general 
at  the  Cape — Mr.  Porter — than  whom,  if  he  be  the  man  I  knew  in  former  times,  you 
could  have  no  better  educated  person.  [An  honorable  member — "Mr.  Stevenson  is  the 
acting  attorney."]  Well,  that  did  not  matter ;  the  attorney  general  gave  his  opinion, 
but  the  government  set  it  aside.  The  solicitor  general  has  used  the  term  sham,  and 
repeated  the  expression.  He  compared  the  case  to  mere  cases  of  roguishness  that 
occurred  in  Westminster  Hall.  The  captain  of  the  Alabama  was  asked  how  long  he 
■wished  to  remain,  how  many  days,  and  what  was  the  list  of  articles  he  required.  All 
these  particulars  were  furnished.  During  that  time,  was  there  a  particle  of  evidence 
to  show  that  he  sought  to  sell  the  wool;  and  what  was  the  use  of  the  solicitor  general 
saying  that  he  meant  to  do  that  which  he  did  not,  and  that  the  fact  asserted  was  to  be 
taken  for  granted?  He  remained  there  as  he  ought  to  remain ;  got  his  provisions ;  the 
Tuscaloosa  got  the  repairs  she  wanted ;  Admiral  Walker  was  overruled,  and  the  two 
vessels  left,  I  believe,  in  about  seven  days.  I  beg  now  to  call  the  attention  of  the 
house  to  what  was  said  by  another  able  lawyer,  the  consul  of  the  United  States  at  the 
Cape.  Before  the  ships  left,  he  applied  to  the  governor  to  seize  the  vessel.  "  I  can- 
not," said  the  governor.  "I  tell  you  what  we  will  do  then,"  answered  the  consul ;  "  the 
moment  we  take  the  Alabama  we  will  do  everything  this  captain  has  done  with  the 
Tuscaloosa;  we  will  turn  it  into  a  ship  to  be  used  against  the  confederates."  "Quite 
fair,"  added  the  governor,  "I  cannot  prevent  you  from  doing  so  any  more  than  I  can 
prevent  this  gentleman  from  turning  the  Tuscaloosa  into  a  tender  to  the  Alabama,  and 
putting  a  lieutenant  on  board."  "But,"  replied  the  consul,  "if  you  do  not  seize  the 
vessel,  you  ought  at  once  to  order  her  to  depart  from  this  port."  Here  the  consul 
suggested  the  right  course  to  adopt  if  there  had  been  a  violation  of  the  law  and 
the  i)roclamatiou  of  neutrality.  Now,  I  do  not  find  a  single  thing  to  complain  of  in 
this  correspondence,  1  do  not  at  all  complain  of  Sir  Baldwin  Walker  for  having 
laid  his  doubts  before  the  governor ;  and  it  will,  I  think,  be  time  enough  for  the 
solicitor  general  when  every  ship  taken  is  converted  into  a  tender  to  lay  down  his 
maxims  with  as  much  solemnity  as  he  has  done  to-night.  No  candid  man  can,  in  my 
opinion,  underrate  the  fact  that  the  lieutenant  on  board  the  ship  had  a  legal  commis- 
sion at  the  outset ;  and  what  happened  next  ?  The  proceedings  at  the  Cape  were,  together 
with  the  opinion  of  Sir  Baldwin  Walker,  sent  to  the  government  in  this  country.  The 
affair  so  far  as  the  Cape  of  Good  Hope  was  concerned  was  at  an  end,  and  the  vessels 
departed  unmolested.  The  subordinate  officials  at  the  Cape  performed  their  duty 
faithfully,  conducted  the  inquiry  honorably,  and  acted  with  the  strictest  propriety,  and 
without  the  least  deviation  from  the  law  of  neutrality.  And  here  I  may  observe,  that 
we  had  in  the  North  American  correspondence  a  dispatch  which  gives  us  a  key  to  the 
course  pursued  by  Earl  EusseU.  Mr.  Adams,  having  had  the  case  laid  before  him  by 
the  American  consul  at  the  Cape,  pressed  the  noble  earl  to  do  something  in  reference 
to  this  ship.  The  dispatch  of  the  29th  of  October  shows  pretty  clearly  what  led  to  the 
issuing  of  the  instructions  of  the  4th  of  November.  As  to  those  instructions,  they  were 
told  that  nothing  occurred  prior  to  the  4th  of  November  of  any  consequence.  But,  with 
all  deference  to  my  honorable  and  learned  friend,  a  very  important  matter  occurred  in 
the  interval.  The  Alabama  visited  the  Cape  again.  On  the  17th  of  September  there 
is  a  dispatch  from  Sir  Baldwin  Walker,  who  had  misgivings  about  the  ship.  This  doc- 
nment  was  in  your  possession  early  in  October,  and  it  proves  that  the  commander  had 
made  explanations  to  the  gallant  admiral  in  reference  to  what  had  been  done.  On  the 
17th  of  September  Sir  Baldwin  Walker  writes : 

"Captain  Semmes  frankly  explained  that  the  prize  Sea  Bride,  in  the  first  place,  had 
put  into  Saldanha  Bay  through  stress  of  weather,  and  on  being  joined  there  by  the 
Tuscaloosa,  both  vessels  proceeded  to  Angra  Pequena,  on  the  west  coast  of  Africa,  where 
he  subsequently  joined  them  in  the  Alabama,  and  there  sold  the  Sea  Bride  and  her 
cargo  to  an  English  subject  who  resides  at  Cape  Town.  The  Tuscaloosa  had  landed 
some  wool  at  Angra  Pequena  and  received  ballast,  but  he  states,  is  stiU  in  commission 
as  a  tender.  I  have  no  reason  to  doubt  Captain  Semmes's  explanation ;  he  seems  to 
be  fully  alive  to  the  instruction  of  her  Majesty's  government,  and  appears  to  be  most 
anxious  not  to  commit  any  breach  of  neutrality." — Correspondence,  No.  6,  (1864,)  p.  17. 

Thus  the  matter  stands ;  the  wool  was  not  sold  at  the  Cape,  but  was  disposed  of 
long  afterwards  in  Africa.  Captain  Semmes  returned  to  the  Cape  in  September,  and 
gave  an  explanation  of  everything  connected  with  the  Tuscaloosa  to  Sir  Baldwin 
Walker,  who  wrote  home  that  he  was  entirely  satisfied  with  that  explanation,  part 
of  which  was  that  the  Tuscaloosa  was  still  in  commission  as  a  tender  to  a  confederate  ship 
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of  war.  It  was  with  these  facts  before  him,  i^nd  advised  hy  the  lawyers  whom  I  see 
opposite,  or  rather,  I  suspect,  not  advised  by  them,  that  somebody  at  home  sat  down 
and  contrived  the  dispatch  to  which  1  must  now  call  attention.  The  solicitor  general 
asks  what  complaints  we  have  to  make.  I  complain  of  almost  everything  in  the  con- 
duct of  the  case,  whether  as  matter  of  fact  or  of  law.  After  Sir  Baldwin  Walker  had 
written  home,  stating  that  he  was  satisfied  with  the  explanation  of  Captain  Semmes 
respecting  the  Tuscaloosa,  the  following  dispatch  was  sent  on  from  Downing  street : 

"  With  regard  to  the  vessel  caUed  the  Tuscaloosa,  I  am  advised  that  this  vessel  did 
not  lose  the  character  of  a  prize  captured  by  the  A.labama  merely  because  she  was,  at 
the  time  of  her  being  brought  within  British  waters,  armed  with  two  small  rifled  guns, 
in  charge  of  an  officer  and  manned  with  a  crew  of  ten  men  from  the  Alabama,  and 
used  as  a  tender  to  that  vessel  under  the  authority  of  Capt.iin  Semmes."     (P.  18.) 

Let  me  here  remark  that  the  question  whether  she  was  or  was  not  that  thing  had 
been  investigated  at  the  Cape.  Tiie  dispatch  of  the  governor  is  explicit  on  the  matter ; 
the  decision  of  the  law  officers  is  clear;  the  opinion  of  Sir  Baldwin  Walker  is  .conclu- 
sive; yet  with  all  those  things  before  him  the  colonial  secretary  disputes  a  fact  that 
had  been  inquired  into  in  the  only  place  where  it  could  be  investigated.  He  then 
proceeds  to  lay  down  this  most  extraordinary  doctrine: 

"  Whether,  in  the  case  of  a  vessel  duly  commissioned  as  a  ship  of  war,  after  being 
made  prize  by  a  belligerent  government,  without  being  first  brought  infra  prossidia  or 
condemned  by  a  court  of  prize,  the  character  of  a  prize,  within  the  meaning  of  her 
Majesty's  orders,  would  or  would  not  be  merged  in  that  of  a  national  ship  of  war,  I  am 
not  called  upon  to  explain."    (P.  18.) 

Not  called  upon  to  explain  ?  The  Colonial  Office  might  as  well  be  shut  up  at  once. 
It  was  its  business  to  explain.  The  distracted  governor  at  the  Cape  says,  "Tell  me 
what  to  do."  "No,"  replies  the  colonial  secretary,  "I  scorn  to  enlighten  you;  I  will 
leave  you  in  your  difficulties,  but,  at  the  same  time,  I  will  reverse  your  decision;"  and 
the  ground  alleged  is  that  most  exquisite  one  by  the  solicitor  general,  "  We  do  not  believe 
any  such  case  will  occur  again ;  we  do  not  believe  it  could."  They  never  wish  to  hear 
the  name  of  the  Tuscaloosa  .again,  and  while  they  invent  a  doctrine  theoretically  it  is 
not  to  be  put  in  force  practically.  Surely,  says  the  solicitor  general,  the  Duke  of  New- 
castle could  not  suppose  that  the  Tuscaloosa  would  return.  Alas  for  the  duke,  she  did 
come  back,  for  at  the  end  of  five  months  the  same  ship  upon  which  an  inquiry  had 
been  held,  and  the  explanation  respecting  which,  given  by  Captain  Semmes,  had  been 
considered  satisfactory,  sailed  one  fine  morning  into  the  Capo.  "Oh!"  cried  Sir  Bald- 
win Walker,  "  here  she  is  again.  Don't  breathe  a  word  to  the  attorney  general,  but 
seize  the  ship."  The  governor  says  there  is  no  ground  for  seizing  her ;  she  has  no 
wool  on  board.  "We  are  to  seize  her,"  replies  Sir  Baldwin  Walker,  "in  accordance 
with  the  general  principles  of  international  law,  which  do  not  apply  to  the  case ;  we 
are  to  suppose  she  was  in  neutral  waters  when  she  was  not  so;  we  are  to  suppose  she 
had  English  property  on  board  when  she  had  no  English  property  on  board ;  we  are  to 
suppose  that  she  was  recaptured  when  she  was  not  recaptured ;  we  are  to  suppose 
everything  we  cannot  suppose,  and,  after  exhausting  our  imaginations  by  inventing 
impossible  cases,  we  are  to  obey  the  duke."  During  her  absence  the  Tuscaloosa  had 
been  cruising  in  the  service  of  a  belligerent  power,  under  the  confederate  flag,  with  a 
commission  from  a  lawfully  constituted  officer,  and  she  was  seized  because  five  months 
before  she  had  wool  on  board,  which  she  did  not  sell.  "It  is  not  possible,"  cried  her 
astonished  commander,  "that  you  have  seized  my  ship.  Why  have  you  done  so?" 
They  were  very  delicate  about  giving  him  the  information  he  sought  for,  but  eventu- 
ally they  told  him  they  had  been  directed  to  act  as  they  had  done  against  their  own 
judgments  and  that  they  had  no  discretion  but  to  obey  orders,  and  I  must  do  our 
authorities  at  the  Cape  the  justice  to  say  that  it  was  impossible  to  understand  their 
instructions.  The  officer  in  command  of  the  Tuscaloosa,  when  his  vessel  was  seized, 
sat  down  and  wrote  words  which,  I  think,  no  Englishman  can  read  without  a  blush. 
I  felt  ashamed  when  I  read  them.  Lieutenant  Low,  writing  from  Simon's  Bay  to  Sir 
Philip  Wodehouse,  on  the  28th  December,  1863,  said : 

"  In  August  last  the  Tuscaloosa  arrived  in  Simon's  Bay.  She  was  not  only  recog- 
nized in  the  character  which  she  lawfully  claimed  and  stills  claims  to  be,  namely,  a 
commissioned  ship  of  war  belonging  to  a  belligerent  power,  but  was  allowed  to  remain 
in  the  harbor  for  the  period  of  seven  days,  taking  in  supplies  and  effecting  repairs  with 
the  full  knowledge  and  sanction  of  the  authorities.  No  intimation  was  given  that  she 
was  regarded  merely  in  the  light  of  an  ordinary  prize,  or  that  she  was  considered  to  be 
violating  the  laws  of  neutrality.  Nor,  when  she  notoriously  left  for  a  cruise  on  active 
service,  was  any  intimation  whateyer  conveyed  that  on  her  return  to  the  port  of  a 
friendly  power,  where  she  had  been  received  as  a  man-of-war,  she  would  be  regarded 
as  a  prize,  as  a  violator  of  the  Queen's  proclamation  of  neutrality,  and  consequently 
liable  to  seizure.  Misled  by  the  conduct  of  her  Majesty's  government,  I  returned  to 
Simon's  Bay  op  the  26th  instant,  in  very  urgent  want  of  repairs  and  supplies ;  to  my 
surprise  I  find  the  Tuscaloosa  is  now  no  longer  considered  as  a  man-otwar,  and  she 
has  by  your  orders,  as  I  learn,  been  seized  for  the  purpose  of  being  handed  over  to  the  • 
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person  who  claims  her  on  "behiilf  of  l3,er  Isute  o'wners.  The  characteT  of  the  vessel, 
namely,  that  of  a  lawful  commissioned  man-of-war  of  the  Confederate  States  of  Araer* 
ica,  has  not  heen  altered  since  her  first  arrival  in  Simon's  Bay,  and  she  having  been 
once  fully  recognized  by  the  British  anthorities  in  command  of  this  colony,  and  no 
notice  or  warning  of  change  of  opinion  or  of  friendly  feeling  having  heen  commutii' 
cated  by  public  notification  or  otherwise,  I  was  entitled  to  expect  to  be  agaia  jjermitted 
to  enter  Simon's  Bay  without  inolestation.  In  perfect  good  faith  I  returned  to  Simon's 
Bay  for  mere  necessaries,  and  in  all  honor  and  good  faith  in  return  I  should,  on  change 
of  opinion  or  of  policy  on  the  part  of  the  British  authorities,  have  been  desired  to  leave 
the  port  again.  But  by  the  course  of  proceedings  talcen  I  have  been  (supposing  the 
view  now  taken  by  your  excellency's  government  to  be  correct)  first  misled  and  nest 
entrapped." — Cmrespmvdmce,  No.  6,"(18B4,j)  p.  23. 

That  is  the  statement  of  Lieutenant  Low.  Is  it  not  strictly  true  ?  Was  he  not  first 
misled  and  then  entrapped  ?  All  the  answer  the  governor  at  the  Cape  could  make  was, 
that  he,  conld  not  help  it.  I  have  referred  to  the  dispatch  of  the  4th  November  from 
Downing  street,  and  to  the  ingenious  argument  which  the  solicitor  general  founded 
■upon  it.  He  asks  what  would  he  the  case  of  a  vessel  taken  in  neutral  waters.  Why, 
the  law  applicable  to  a  clear  violation  of  neutrality  would  be  enforced ;  but  the  present 
case  is  one  wholly  different.  The  Tuscaloosa  could  not  lawfully  be  seized  either  as  a 
ship  of  war,  or  as  a  prize.  It  is  admitted  on  all  sides  that,  if  a  ship  of  war,  she  could 
not  he  touched,  while  if  a  prize,  she  could  be  sent  away  for  violating  the  royal  procla- 
mation. Our  authorities  could  have  warned  her  off,  hut  they  had  no  authority  to 
pursue  any  other  course,  and  all  the  ingenuity  of  the  solicitor  general  has  been 
employed  simply  to  oonjure  up  some  fanciful  case,  which  has  nothing  to  do  with  the 
subject  of  our  present  discussion.  How  were  they  to  find  the  owner,  and  how  wtis  a 
question  of  the  kind  to  be  properly  investigated  ?  The  invariable  course  adopted  was, 
therefore,  to  warn  such  a  vessel  not  to  enter  a  port,  or,  if  it  had  already  entered,  to 
order  it  to  quit.  The  latter  part  of  the  dispatch  of  the  4th  of  November,  which  my 
hoHorable  and  learned  friend  read  in  a  gentle  tone,  and  said  required  amplifying  and 
explaining — which  is  perfectly  tme^and  adding  to — which  was  not  only  correct,  but 
would  be  done — said,  "  You  are  to  keep  the  Tuscaloosa,  if  she  comes  in  again,  until 
properly  reclaimed  by  her  owners."  Such  an  instruction  was  indefensible,  and  th« 
plea  that  it  applied  only  to  a  particular  ship  and  to  a  particular  harbor  could  not  pos- 
sibly be  upheld  in  fair  argument.  To  make  the  thing  more  completely  ridiculous,  the 
advice  of  the  law  officers  of  the  Crown  was  taken,  and  another  dispatch  was  wiitten 
instructing  the  governnor  to  give  back  the  vessel,  which,  according  to  the  opinion  of 
the  solicitor  general,  had  been  rightly  seized.  Whether  you  admit  my  honorable  and 
learned  friend's  argument  or  not,  they  cannot  but  confess  that  the  conduct  pursued 
was  highly  inconsistent.  The  whole  thing  proved  that  the  course  adopted  was  a 
wrong  one,  and  that  the  statement  of  the  captain,  when  he  said  he  had  been  deceived 
and  entrapped,  was  perfectly  cOrrrect.  The  case  is  not  at  all  improved  from  the  manner 
in  which  this  restoration  was  effected.  It  was  not  pretended  that  the  restoration  wa« 
made  because  any  unwise  or  unsound  principle  had  been  laid  down,  but  simply  because 
of  certain  facts  which  had  occurred  in  oonnection  with  this  particnlar  vessel.  I  deny 
that  the  ship  could  be  termed  a  prize  under  any  circumstances,  acting  as  she  had  done, 
in  the  belief  of  Sir  Baldwin  Walker  and  every  one  at  the  Cape,  for  six  or  seven  months 
as  a  tender  to  a  man-of-war  under  a  lawful  commission.  This  is  a  case,  I  submit,  in. 
which  the  House  ought  to  affirm  the  resolution  of  the  honorable  member  for  Maldon, 
by  way  of  taking  care  that  in  future  the  principles  of  International  law  shall  not  be 
violated,  and  in  order  to  declare  that  the  doctrine  of  neutrality  shall  be  observed 
toward  all  nations — toward  the  South  and  the  North — toward  Germany  and  toward 
Denmark — with  impartiality,  consistency,  and  justice, 

Mr.  J.  J.  Powell  (Gloucester)  said  it  seemed  to  him  that  the  right  honorable  gentle- 
man who  had  just  sat  down  had  concealed  behind  the  exuberent  foliage  of  his  speech 
the  barrenness  of  his  answer  to  the  facts  and  arguments  brought  forward  hy  his  hon- 
orable and  learned  friend  the  solicitor  general.  He  presumed  that  those  who  had 
listened  attentively  to  the  speech  of  the  right  honorable  gentleman  would  regard  as 
the  most  powerful  portion  of  it,  that  which  impugned  what  the  government  had  nevet 
concealed  to  be  a  mistake,  namely,  the  seizure  of  the  Tuscaloosa  on  her  return  to 
Simon's  Bay.  The  honorable  and  learhed  gentleman  contended  first  of  all  that  when 
the  vessel  arrived  at  that  port  she  was  duly  commissioned,  and  that  'we  had  no  right 
to  seize  or  deal  with  her.  He  would  ask  the  right  honorable  gentleman  what  author- 
ity there  was  beyond  his  own  statement  for  the  assertioij  that  the  Tuscaloosa,  when 
she  first  entered  Simon's  Bay,  had' on  board  any  commission  whatever?  Captain  Semmes, 
who  must  have  known  whether  such  was  the  case,  had  not  said  a  single  word  about 
it.  The  government  conceded  that  if  she  had  been  a  commissioned  vessel,  and  honafide 
tender  to  the  Alabama,  she  would  have  had  as  much  right  to  be  there  as  the  Alahama 
herself;  hut  as  far  as  the  facts  were  known  to  the  House  and  to  the  country,  they  all 
went  to  show  that  she  was  only  oolorably  a  tender,  and  that  she  was  then  without  any 
commission.    When  she  first  came  into  Simon's  Bay  she  had  her  cargo  on  board  and 
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only  two  small  swivel  guns  and  ten  men.  He  did  not  profess  to  Imo-w  much  about 
naval  matters,  but  he  believed  tliat  there  were  few  vessels  wMcli  mow  traversed  the 
ocean  without  having  a  few  such  arms  on  board.  Every  fact,  therefoaie,  which  h,id 
come  to  their  knowledge  proved  that  the  Tuscaloosa  remainod  then  what  she  originally 
had  been,  a  merchantman  aud  a  prize.  He  had  read  these  papers  with  the  greatest  atten- 
tion, and  with  the  greatest  respect  for  the  gentleman  who  had  penned  them,  and  he 
rejoiced  to  find  that  the  national  interests  were  so  well  looked  after  by  our  officers  at 
the  Cape.  He  ventured  to  think  that  if  any  mistake  had  been  made  in  the  iirst 
instance  it  was  to  be  attributed  to  the  acting  attorney  general  at  the  Cape,  and  not  to  the 
governor,  or  any  one  else.     Sir  Baldwin  Walker  said : 

"Ou  the  8th  of  August,  the  tender  Tuscaloosa,  a  sailing  bark,  arrived  in  Simon's 
Bay,  and  the  boarding  officer  having  reported  to  me  that  her  original  cargo  of  wool 
was  stUi  on  board,  I  felt  that  there  were  grounds  for  doubting  her  real  character,  and 
again  called  the  governor's  attention  to  this  circumstance.  My  letter  and  his  reply  are 
annexed.  And  I  would  here  beg  to  submit  to  their  lordships'  notice  that  this  power  of 
a  captain  of  a  ship  of  war  to  constitute  every  prize  he  may  take  a  '  tender,'  appears  to 
me  to  be  likely  to  lead  to  abuse  and  evasion  of  the  laws  of  strict  neutrality  by  being 
nsed  as  a  means  for  bringing  .prizes  into  neutral  ports  for  disposal  of  their  cargoes, 
and  secret  arrangements — which  arrangements,  it  must  be  seen,  could  afterward  be 
easily  carried  out  at  isolated  Tp\a,ces.'"^Corre8pondence,  STo.  6,  (1864,)  p.  1. 

He  maintained  that  the  view  taken  by  Sir  Baldwin  Walker  was  a  very  sensible  one. 
The  attorney  general,  however,  naturally  enough,  h^/d  recourse  to  Tl  heatgn,  but 
interpreted  his  rules  according  to  the  letter  instead  of  the  spirit,  and  gave  his  opinion 
on  a  technical  rather  than  ou  any  broad  gi'ound.  The  vessel  was  accordingly  allowed 
to  leave.  Then  came  the  dispatch  of  the  Duke  of  Newcastle,  about  which  so  much 
had  been  said.  Having  received  the  decision  of  the  secretary  of  state,  Sir  Baldwin 
Walker  and  the  governor  of  course  had  no  other  course  left  them  but  to  seize  the 
vessel.  The  honorable  and  learned  gentleman  opposite  had  challenged  both  the  facts 
and  the  law  in  the  Duke  of  Newcastle's  dispatch,  but  he  (Mr.  Powell)  maintained  that 
the  facts  were  correct  and  th«  law  sound.  Tliis  was  a  case,  it  should  be  remembered, 
where,  if  there  was  no  authority  for  the  law  laid  down,  it  was  ectna.lly  impossible  to 
cite  any  authority  against  it ;  and,  in  his  opinion,  it  would  be  better  for  the  House, 
instead  of  attempting  to  decide  a  question  with  which  it  was  really  incompetent  to 
grapple,  to  wait  until  it  had  been  disposed  of  by  a  proper  tribunal.  He  begged  the 
House  to  observe  that  the  dispatch  did  not  assert  any  general  priaciples  of  law,  but 
was  limited  to  the  specific  case  under  consideration. 

"With  regard,"  wrote  the  duke,  "to  the  Tuscaloosa,  I  am  advised  that  this  vessel  did 
mot  lose  the  character  of  a  prize  captured  by  the  Alabama  merely  because  she  was,  at 
the  time  of  her  being  brought  within  the  British  waters,  armed  with  two  small  rifled 
guns,  in  charge  of  an  officer,  and  mafDned  with  a  crew  of  ten  men  from  the  Alabama, 
aud  used  as  a  tender  to  that  vessel  under  the  authority  of  Captain  Semmes." — Corre- 
spondence, No.  6,  (1864,)  p.  18. 

The  Duke  of  Newcastle  assumed  the  facts  to  be  as  he  stated  them,  and  was  justified 
in  doing  so  ftom  the  information  he  had  received.  No  one  could  donbt  for  a  moment 
that  if  the  vessel  was  armed,  not  bona  fide,  but  merely  for  the  purpose  of  evasion,  she  did 
not  thereby  lose  the  character  of  a  prize.    Then  the  D  uke  of  Newcastle  went  on  to  say  -. 

"  I  think  that  the  allegations  of  the  United  States  consul  ought  to  have  been  brought 
to  the  knowledge  of  Captain  Semmes  while  the  Tuscaloosa  was  still  within  British 
waters,  aud  that  he  should  have  been  requested  to  state  w^hether  he  did  or  did  not 
admit  the  facts  to  be  as  alleged.  He  should  also  have  been  called  upon  (unless  the 
facts  were  admitted)  to  produce  the  Tuscaloosa's  papers.  If  the  result  of  these  inquiries 
had  been  to  prove  that  the  vessel  was  really  an  uncondemned  prize,  brought  into  British 
waters  in  violation  of  her  Majesty's  orders  made  for  the  purpose  of  maintaiaing  her 
neutrality,  I  consider  that  the  mode  of  proceeding  in  such  circumstances  most  consist- 
ent with  her  Majesty's  dignity,  and  most  proper  for  the  vindication  of  her  territorial 
rights,  would  have  been  to  prohibit  the  exercise  of  any  further  control  over  the  Tusca- 
loosa by  the  eaptors,  and  to  retain  that  vessel  under  her  Majesty's  control  and  juris- 
diction, until  properly  reclaimed  by  her  original  owners." — Correspondence,  No.  6,  (1864,) 
p.  19. 

He  would  not  enter  into  the  question  whether  a  correct  interpretation  of  international 
law  was  given  in  the  concluding  portion  of  the  dispatch,  which  said  that  the  vessel 
ought  to  be  retained  until  properly  reclaimed  by  her  original  owners.  That  was  a 
point  quite  beside  the  main  aud  substantial  question  at  issue,  which  was,  not  what 
was  to  be  done  with  the  vessel  after  she  had  been  detained  and  forfeited,  but  whether 
the  authorities  at  the  Cape  had  a  right  to  detain  and  forfeit  her  at  all.  He  would  not 
say  that  a  vessel  under  such  circumstances  ought  not  to  be  given  up  to  her  original 
owner ;  but  he  was  disposed  to  think  that  the  forfeiture  would  inure  to  the  benefit  of 
the  Crown,  and  that  the  original  owner  would  have  little  or  no  right  to  reclaim  the 
ship.  Putting  that  question,  however,  aside  as  immaterial  to  the  main  issue,  he  sub- 
mitted that  all  the  principles  of  law  were  in  favor  of  the  assertion  that,  under  such 
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circumstances,  the  Crown  had  a  right  to  detain  the  vessel.  At  the  commencement  of 
the  war,  her  Majesty  had  issued  a  proclamatoin,  forbidding  both  belligerents  alilce  to 
bring  prizes  into  our  ports.  That  Captain  Semmes  was  acquainted  with  that  procla- 
mation was  proved  by  some  of  the  facts  in  this  very  case.  It  was  significant  that 
Captain  Semmes  did  not  bring  in  the  tender  with  him  in  the  first  instance.  He  left 
her  outside,  but  mentioned  in  port  where  she  was.  Thus  he  ascertained  whether  there 
would  be  any  objection  to  the  tender  being  brought  in.  The  authorities  at  the  Cape 
naturally  assumed  that  Captain  Semmes  was  speaking  the  truth,  and  that  the  tender 
to  which  he  referred  really  was  a  vessel  answering  to  that  description,  and  not  one 
merely  fitted  up  for  the  purposes  of  evasion.  Consequently,  they  offered  no  opposi- 
tion to  her  coming  in.  As  soon,  however,  as  they  discovered  the  truth  of  the  matter, 
that  the  Tuscaloosa  was  not  properly  a  tender,  but  was  only  disguised  as  one,  they 
ought  to  have  done  as  the  Duke  of  Newcastle  pointed  out — ^prohibited  the  exercise  of 
any  further  control  over  her  by  the  captors,  and  retained  her  under  her  Majesty's  juris- 
diction. All  vessels  entered  foreign  ports  only  by  the  courtesy  and  permission  of 
the  sovereign  of  the  country,  who  had  an  undoubted  right,  especially  in  the  time  of 
war,  to  prescribe  the  conditions  under  which  ships  should  be  admitted.  Any  vessel 
which  disregarded  or  violated  the  limitations  thus  imposed  offered  an  insult  to  the 
sovereign,  and  rendered  herself  liable  to  punishment  accordingly.  Could  any  one  doubt 
that  if  Captain  Semmes  had  brought  the  Tuscaloosa  as  a  prize  into  Simon's  Bay, 
and  had  persisted  in  entering  after  having  been  warned  to  desist.  Admiral  Sir  Baldwin 
Walker  would  have  been  justified  in  opening  fire,  and  even  sinking  both  the  Alabama 
and  the  Tuscaloosa?  Well,  then,  if  he  would  have  been  entitled  to  sink  her  when 
force  was  used,  surely  he  had  a  right  to  seize  and  detain  her  when  fraud,  the  substitute 
for  force,  was  resorted  to.  The  honorable  and  learned  gentleman  had  blended  together 
two  things  which  were  totally  distinct — the  arrival  of  the  Tuscaloosa  on  the  first  and 
on  the  second  occasion.  "How  inconsistent,"  it  was  said,  "is  the  Duke  of  Newcastle! 
The  first  time  the  vessel  comes  in  he  says  you  ought  to  keep  her;  and  when  she  returns 
again  and  is  seized,  he  orders  her  to  be  let  go  directly."  The  right  honorable  gentleman 
well  knew,  however,  that  in  the  interval  between  the  two  visits  a  great  change  had 
occurred  in  the  circumstances  of  the  case,  such  a  change  as  made  wliat  was  wrong  in 
the  first  instance  right  in  the  second.  The  second  time  the  vessel  appeared,  whether 
or  not  she  had  a  formal  commission  from  Captain  Semmes  or  the  confederate  admiralty, 
she  was  a  duly  commissioned  vessel  within  the  case  of  the  Ceylon,  which  had  been 
cited.  She  had  got  rid  of  her  cargo;  she  had  mounted  several  guns,  instead  of  two; 
she  was  manned  not  by  ten  but  by  twenty  men.  In  fact,  she  had  become  a  vessel  of 
war.  Where  a  vessel  had  become  beyond  all  question  the  property  of  the  captor,  the 
conduct  of  the  captor  might,  nevertheless,  be  such  aa  warranted  the  forfeiture  of  the 
vessel.  As  to  this  there  was  no  doubt,  and  if  you  wanted  an  instance  of  misconduct 
which  justified  forfeiture,  it  was  certainly  supplied  by  the  entrance  of  a  belligerent 
vessel  into  a  neutral  port  in  defiance  of  the  proclamation  of  the .  neutral  government. 
He  wanted  to  know  what,  after  they  had  spent  the  night  in  discussing  this  question, 
the  issue  was  to  be  ?  Of  course,  the  House  had  a  right  to  discuss  abstract  questions  of 
law  if  they  thought  fit,  but  in  doing  so  they  were,  in  his  opinion,  travelling  beyond 
their  proper  functions.  What  good  would  result  from  any  discussion  of  the  House  on 
the  question?  Their  decision  was  just  as  likely  to  be  wrong  as  right;  but,  whatever 
it  was,  would  the  government  venture  to  advise  her  Majesty  upon  the  strength  of  it? 
Would  the  judges  even  take  judicial  notice  of  it  should  any  case  arising  out  of  it  come 
to  be  tried  before  them?  Certainly  not.  Instead  of  applying  itself  to  its  proper  busi- 
ness, which  was  legislation,  the  regulation  of  finance,  the  amending  of  grievances,  and 
the  materia]  and  political  welfare  of  the  nation,  this  house  became  something  like  a 
discussion  hall  when  it  debated  abstract  questions  of  law,  a  decision  upon  which  could 
answer  no  good  purpose  whatever.  He  submitted  that  it  was  most  inconvenient  for 
the  House  to  debate  such  questions ;  still  more  to  attempt  to  decide  them,  He  therefore 
hoped  they  would  not  come  to  any  decision  on  this  question ;  but  if  they  did  decide,  he 
hoped  the  decision  would  be  based  on  those  sound  principles  of  international  law  which 
had  been  laid  down  by  the  solicitor  general,  and  which  he  also  had  humbly  attempted 
to  enforce. 

Sir  James  Elphinstone  said  that  in  his  opinion  it  was  clear  that  the  Tuscaloosa, 
on  her  second  visit  to  Simon's  Bay,  had  all  the  appearance  of  a  vessel  of  war.  She  had 
■  increased  her  crew  to  twenty-five  officers  and  men,  and  was  fitted  with  all  the  neces- 
sary instruments  for  the  navigation  of  a  large  ship.  Her  armament  was  such  as  would 
have  enabled  her  to  capture  easily  any  unarmed  merchant  vessel;  in  fact,  she  was  a 
man-of-war  of  a  most  formidable  character.  Acting  on  the  advice  to  detain  the  ves- 
sel tiU  claimed  by  her  proper  owners.  Sir  Philip  Wodehouse  offered  the  ship  to  the 
American  consul,  who,  however,  declined  to  have  anything  to  do  with  her.  Some 
stress  had  been  laid  upon  the  fact  that  on  the  first  occasion  when  she  entered  Simon's 
Bay  she  laad  a  cargo  on  board,  and  it  was  argued  that  this  fact  invalidated  her  preten- 
sions to  be  considered  a  vessel  of  war.  Upon  this  head,  however,  he  begged  to  call 
attention  to  what  took  place  in  the  Pacific  in  1813.    In  that  year  the  American  com- 
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modore,  Porter,  of  tlie  Essex,  baring  captured  twelve  Britisla  wlialliig  ships,  fitted  out 
two  of  them  as  cruisers ;  after  re-christening  them  the  Essex  Junior  and  tlie  Georgiana, 
sent  them  to  cruise  on  the  coast  of  Chili.  Both  these  vessels  were  recaptured  by  the' 
British — the  Essex  and  the  Essex  Junior — off  the  harbor  of  Valparaiso,  by  the  Phosbe, 
and  the  Georgiana,  on  her  way  to  the  United  States,  by  the  Barossa.  She  had  then 
on  board  an  armament  of  fifteen  gnus  and  forty  men,  and  a  valuable  cargo  of  oil  and 
spermaceti.  The  owner  of  the  Georgiana  claimed  to  have  her  restored.  Now,  here 
was  a  case  of  an  armed  vessel  loaded  with  property  which  had  confessedly  belonged  to 
the  former  owners  of  the  ship ;  but  the  prize  court  held  that  she  was  a  national  ship, 
and  that,  being  the  prize  of  the  captors,  the  property  found  on  board  no  longer 
belonged  to  the  former  owners.  The  case  of  the  Georgiana  seemed  to  bo  upon  all-fours 
with  that  of  the  Tuscaloosa ;  she  was  an  armed  ship,  confessedly  loaded  with  a  cargo 
which  belonged  to  her  original  owners ;  yet  a  prize  court  held  that  she  belonged  to  her 
captors.  It  had  been  asked  what  was  the  license  under  which  the  Tuscaloosa  sailed ; 
and  the  reply  was  that  her  license  was  the  commission  of  the  officer  who  had  charge 
of  her,  a  couNnission  which  rendered  him  perfectly  qualified  to  command  her  as  a  ship 
of  war.  It  was  quite  clear  that  the  government  did  not  intend  to  uphold  the  order  by 
which  the  ship  was  seized.  But  there  remained  the  question,  who  was  to  assess  the 
damage  which  had  been  done  to  the  Confederate  States  by  the  Tnscaloosa  having  been 
detained  at  the  Cape,  her  cruise  having  been  spoiled  by  the  intervention  of  her  Majes- 
ty's government?  It  appeared  to  him  that  throughout  the  whole  dealing  of  her  Maj- 
esty's government  with  the  Confederate  States  they  had  been  actuated  more  by  a 
spirit  of  hostility  than  of  neutrality.  We  had  acknowledged  the  Confederate  States 
as  belligerents,  but  we  would  not  acknowledge  that  they  could  have  a  government  to 
direct  their  movements,  and  the  consequence  was  that  we  had  not  been  able  to  com- 
municate with  them  upon  any  of  the  questions  of  international  law  which  had  arisen 
between  us.  He  nmst  repeat  that  it  would  be  a  flagrant  breach  of  justice  if  her  Maj- 
esty's government  did  not  compensate  the  Confederate  States  for  the  detention  of  the 
Tuscaloosa,  which  had  rendered  her  cruise  abortive. 

Mr.  Shaw  Lb  Fevre  said  the  question  before  the  House  was  one  sf  great  difSculty, 
and  much  better  fitted  for  discussion  in  a  court  of  law  than  in  the  House  of  Commons  ; 
but,  at  all  events,  it  ought  to  be  treated  by  honorable  members  in  a  spirit  of  neutral- 
ity. There  appeared  to  him  to  be  two  questions  involved :  first,  what  course  should 
have  been  adopted  in  reference  to  the  Tuscaloosa  when  she  went  into  Simon's  Bay  for 
the  first  time;  and,  second,  what  course  should  be  adopted  in  reference  to  prizes  which 
might  in  future  come  into  our  ports.  After  a  careful  reading  of  the  dispatches,  partic- 
ularly those  of  Sir  Baldwin  Walker,  he  could  come  to  no  other  conclusion  than  that 
arrived  at  by  the  Duke  of  Newcastle,  that  the  Tuscaloosa  should,  on  her  first  visit, 
have  been  detained  and  handed  over  to  the  original  owners.  He  thought  that  it  had 
been  conclusively  shown  that  the  Tuscaloosa  had  not  at  that  time  lost  her  character 
as  a  prize,  but  that  her  captors  had,  to  some  extent,  given  her  the  character  of  a  ves- 
sel of  war,  for  the  fraudulent  purpose  of  enabling  her  to  evade  the  Queen's  proclama- 
tion, so  as  to  come  into  our  ports  ostensibly  as  a  vessel  of  war,  but  really  for  the 
purpose  of  disposing  of  her  cargo,  and  equipping  her  as  a  vessel  of  war.  Subsequent 
events  showed  what  the  intention  of  her  captors  had  been,  as  they  had  disposed  of  her 
cargo,  and  had  added  to  her  equipment,  doubtless  at  Simon's  Bay;  thus  effecting  the 
very  purpose  which  it  was  the  object  of  the  proclamation  to  prevent.  A  precisely 
similar  case  had  not  before  arisen,  and,  therefore,  they  could  only  treat  it  by  analogy ; 
and,  perhaps,  the  closest  analogy  was  that  of  prizes  brought  into  the  ports  of  a  neutral 
by  ships  which  had  been  illegally  equipped  as  vessels  of  war  in  violation  of  the  laws 
of  the  neutral.  The  earliest  cases  of  this  kind  arose  in  1793,  in  America,  where  prizes 
had  been  brought  in  captured  by  French  privateers  illegally  equipped  in  American 
ports.  Washington  was  in  doubt  as  to  what  course  should  be  adopted  with  respect  to 
these  prizes,  which  England  demanded  to  have  restored  to  her ;  and  the  question  was 
referred  to  the  judges,  who  refused  to  enter  upon  the  question  on  the  ground  thatithey 
had  no  jurisdiction,  and  that  the  question  was  one  for  the  determination  of  the  Execu- 
tive. Washington  was  therefore  obliged  to  take  the  case  into  his  own  hands;  he 
directed  the  prizes  to  be  restored  to  their  original  owners,  and  afterward  introduced 
the  foreign  enlistment  act,  which  not  only  settled  the  law  as  to  the  equipment  of  ves- 
sels of  war  in  their  ports,  but  also  gave  power  to  the  courts  of  law  to  determine  ques- 
tions arising  upon  prizes  coming  into  their  ports.  Our  own  foreign  enlistment  act, 
though,  mainly  taken  from  the  American  act,  contained  no  clause  similar  to  this  last. 
It  was,  he  thought,  most  desirable  that  our  courts  of  law  also  should  have  cognizance 
of  such  cases.  Reasoning  from  what  had  occun'ed  in  those  cases,  we  ought  at  first  to 
.  have  handed  over  the  Tuscaloosa  to  her  original  owners,  on  the  ground  that  there  had 
been  a  violation  of  our  neutrality  by  the  Tuscaloosa  in  coming  into  Simon's  Bay.  There 
was  also  another  ground  upon  which  this  should  have  been  done,  a  ground  not  raised 
by  the  government  nor  alluded  to  in  the  Duke  of  Newcastle's  dispatch,  but  one  which 
could  not  have  escaped  the  notice  of  our  law  officers ;  and  that  was  that  the  Tusca- 
loosa was  prize  to  a  vessel  which  had  been  equipped  in  our  ports  in  violation  of  our 
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neutrality.  There  vraa  no  international  law  wMoh  was  more  clearly  laid  down  than 
this,  that  a  prize  taken  by  a  vessel  equipped  in  violation  of  the  neutrality  of  another 
country,  if  brought  into  a  port  of  that  country,  should  be  restored  to  its  original 
owners.  Without  entering  into  questions  as  to  the  meaning  of  the  foreign  enlistment 
act,  he  apprehended  there  could  be  no  doubt  that  the  Alabama  had  been  equipped  and 
manned  in  violation  of  our  neutrality.  The  question  also  arose  whether  vessels  like 
tlie  Alabama  were  justified  in  burning  their  prizes  upon  the  sea  without  attempting  to 
send  them  into  port  for  condemnation.  In  the  days  of  G-rotius,  no  doubt,  a  vessel 
within  twenty-four  hours  of  her  capture  became  the  absolute  property  of  her  captors ; 
but  considerable  alteration  in  the  law,  and  especially  in  the  law  of  England,  had  taken 
place  since  that  time.  Sir  William  Soott,  in  his  well-known  letter  for  the  information 
of  prize  courts  in  America,  said  that  before  a  ship  could  be  disposed  of  by  her  captors 
there  must  be  a  judicial  proceeding  and  a  condemnation  of  the  prize ;  and  in  the 
instructions  to  our  commanders  of  vessels  of  war,  and  in  the  letters  of  marque  to  pri- 
vateers, it  was  laid  down  that  when  vessels  were  captured  they  were  to  be  taken  into 
a  court  for  condemnation ;  and  there  were  no  instructions  which  warranted  their  being 
burnt  as  soon  as  seized..  This  showed  that  a  great  oliango  had  taken  place,  and  it 
could  not  now  be  considered  a  usage  sanctioned  by  international  law  to  burn  and 
destroy  private  property  at  sea ;  and  consequently,  in  the  consideration  of  this  ques- 
tion, the  Alabama's  constant  practice  of  burning  her  prizes  ought  to  be  borne  in  mind. 
No  doubt  it  might  be  said  that,  as  between  belligerents,  there  was  no  law  upon  the 
matter;  but  still,  whenever  a  neutral  had  the  power  to  interfere  to  put  a  stop  to  such 
a  practice,  was  it  not  her  duty  to  do  so?  Had  a  country  which  had  no  ports  into  which' 
it  could  send  its  ships  a  right  to  have  cruisers  upon  the  sea  capturing  and  destroying 
vessels  ?  He  thought  not ;  and  he  was  glad  to  observe  that  so  great  an  authority  as 
the  lord  chancellor  had  expressed  the  opinion  that  such  practice  could  not  be  consid- 
ered as  altogether  according  to  the  usage  of  modern  warfare. 

[Notice  taken  that  forty  members  were  not  present.  House  counted,  and  forty  mem- 
bers being  found  present:] 

Mr.  Shaw  Lb  Eeveb.  With  respect  to  the  course  to  be  adopted  in  future  toward 
prizes  brought  into  our  ports,  it  was  hardly  safe  to  say  that  all  prizes  which  came  into 
ports  belonging  to  her  Majesty  should  be  handed  over  to  their  original  owners ;  for 
ships  with  prizes,  intended  to  be  submitted  to  the  adjudication  of  a  prize  court,  might 
be  obliged,  by  stress  of  weather,  or  for  want  of  provisions,  to  enter  those  ports.  In  such 
cases  the  prizes  should  not  be  handed  over  to  the  owners  unless  the  vessels  v/hich  cap- 
tured them  had  been  equipped  in  British  ports;  in  violation  of  the  Queen's  proclamation 
of  neutrality.  But,  in  all  cases,  where  there  was  reason  to  believe  that  they  came  in  for 
other  purposes  than  that  of  going  to  the  ports  of  their  captors  for  condemnation,  he 
thought  they  should  be  detained  or  restored  to  their  original  owners.  In  common  with 
many  other  honorable  members,  he  sympathized  with  the  gallantry  of  the  confederates, 
though  he  had  no  sympathy  with  their  cause;  but  he  must  say  that  he  had,  also,  no 
sympathy  for  them  in  respect  of  vessels  like  the  Alabama,  which  were  equipped,  not  for 
fighting,  but  for  lighting  bonfires  upon  the  sea  by  bvirning  private  property;  and  he 
thought  that  if  her  Majesty's  government  could  put  a  stop  to  such  a  practice  it  became 
them  to  do  so.  They  might  do  much  towards  eftecting  this  by  prohibiting  all  access  to 
our  ports  to  vessels  which  were  given  to  this  practice,  and  by  detaining  their  prizes  on 
whatever  pretense  they  come  into  our  ports.  By  all  means  in  your  power,  he  would  say,, 
JProMbe  infandos  a  navibas  ignes. 

Sir  JoHx  Hay  said  he  should  not  have  risen  to  take  part  in  the  discussion  but  for  one 
observation  made  by  the  honorable  and  learned  member  for  Reading,  (Mr.  Shaw  Lo 
Eevre;)  but,  before  he  did  so,  he  must  say  that  her  Majesty's  government  did  not 
deserve  any  great  credit  for  attempting  again  a  couut  out  after  the  very  disgraceful 
manoeuver  the  other  night  on  the  China  debate.  It  is  a  very  easy,  and  no  doubt  con- 
venient, mode  of  getting  rid  of  a  disagreeable  question,  when  they  found  that  the  feel- 
ing of  the  House  was  setting  strongly  against  them,  to  get  one  of  their  supporters  to 
move  the  count  out  of  the  Btouse ;  but  he  thought  that  some  quieter  mode  of  getting  rid 
of  the  discussion  would  have  been  more  consonant  with  their  dignity  than  resorting  to 
this  flagrant  abuse  of  one  of  the  privileges  of  that  House.  Having  made  those  remarks, 
he  must  say  that  the  honorable  and  learned  member  lor  Reading  had  advanced  some 
doctrines  which  he,  as  a  naval  officer,  must  pronounce  altogether  heretical.  He  must 
remind  the  honorable  and  learned  member  that  there  was  a  wise  distinction  between  a 
privateer  and  a  tender.  A  tender  carried  with  her  all  the  powers  and  character  of  the 
ship  from  which  she  receives  her  commission,  and  therefore  the  Tuscaloosa  derived 
her  power  to  navigate  the  ocean  and  carry  on  war  entirely  from  the  commission  which 
was  borne  by  the  captain  of  the  Alabama.  It  might  be  that  Captain  Semmes  was  not, 
in  the  opinion  of  the  House,  the  captain  of  a  man-of-war,  and,  in  that  case,  the  honor- 
able and  learned  gentleman's  argument  might  hold  good ;  but  her  Majesty's  government 
had  acknowledged,  through;  their  officers,  the  commission  of  the  Alabama.  He  was 
recognized,  for  the  purposes  of  war,  as  the  captain  of  a  man-of-war  navigating  the 
ocean,  and  he  communicated  to  the  captain  of  his  tender  the  same  full  power  and  au- 
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tliority  he  exercised  as  a  captain  o£  the  confederate  navy,  and  therefore  the  argument, 
whicli  the  honorable  and  learned  member  based  upon,  the  sapposition  that  the  Tusca- 
loosa was  merely  a  privateer,  entirely  fell  to  the  ground.  It  was  quite  a  now  doctrine 
to  him  that  her  Majesty's  ships,  or  the  ships  of  any  other  power,  when  at  war,  were  not 
to  sink,  burn,  or  destroy  the  vessels  of  the  other  belligerent  power.  As  to  its  policy, 
he  would  not  then  inquire ;  but  there  coiildbe  no  doubt  that,  if  war  was  to  be  carried  to 
ainy  thing  like  a  successful  issue,  no  naval  officer  would  consent  to  be  bound  to  hamper  him- 
self with  a  number  of  prizes,  which  mast  necessarily  reduce  the  number  of  his  crew, 
which  he  required  for  the  purposes  of  fighting  his  ship.  In  such  a  case  it  was  the  duty 
of  every  naval  officer  not  to  respect  the  feelings  or  interests  of  those  who  belonged  to  the 
captured  ships,  or  the  advantages  which  miglit  accrue  to  himself  and  crew  by  retaining 
those  prizes  and  bringing  them  into  port  to  be  condemned  hy  a  prize  court,  but  to  sink, 
burn,  and  destroy  them  on  all  occasions  when  the  public  service  demanded  it.  Speak- 
ing for  those  officers  on  foreign  stations  who  had.  been  the  victims  of  the  extraordinary 
and  ambiguous  dispatches  of  the  government,  he  trusted  they  would  be  more  explicit 
for  the  future,  and  not  seek  thereby,  as  had  been  the  case  in  this  instance,  to  shirk  the 
responsibility,  and  cast  it  upon  their  officers.  He  could  assure  the  House  that  naval 
officers  endeavored  to  discharge  their  duty  in  spite  of  the  mistaken  opinions  of  the  hon- 
orable and  learned  member  for  Reading,  and  others  in  that  House,  who  thought  It  their 
duty  to  state  such  heresies  at  home. 

Mr.  Neatb  said  thai  although  the  proposal  to  count  out  the  House  had  proceeded  from 
that  side  of  the  House,  there  was  no  reason  to  impute  it  to  the  government.  Of  those 
who  rushed  in  to  make  the  House,  a  large  majority  belonged  to  the  government  side,  and 
all  tlirough  the  debate  there  had  been  two  members,  on  the  government  side  to  one  on 
the  other.  He  thought  there  would  not  be  much  difference  of  opinion  that  the  Tusca- 
loosa ought  to  have  been  detained  at  the  outset  if  the  Duke  of  Newcastle's  dispatch 
had  arrived  earlier.  When  the  Tuscaloosa  was  first  brought  into  Simon's  Bay  she  was 
brought  in  in  fraudulent  violation  of  our  neutrality.  She  was  a  ship  of  five  hundred  tons, 
and  she  was  brought  into  the  bay  commissioned  as  a  vessel  of  war,  with  ten  men  on 
board.  He  would  ask  the  honorable  and  gallant  gentleman,  (Sir  John  Hay,)  if  he  had 
the  honor  and  responsibility  of  commanding  her  Majesty's  fleet,  whether  he  would  send 
such  a  ship  to  sea  with  less  than  one  hundred  men?  But  it  had  been  said  that  upon  her 
return  she  was,  to  all  intents  and  purposes,  a  vessel  of  war.  But  what  was  her  state  then  ? 
Why,  she  had  twenty  men  and  three  guns  on  board,  one  hundred  cartridges,  six  twelve- 
pounder  shot,  and  twelve  revolver  pistols.  Sir  Baldwin  Walker  said  he  had  learnt  since 
the  departure  of  the  Alabama  and  her  so-called  tender  that  overtures  were  made  to 
some  parties  in  Cape  Town  to  purchase  the  Tuscaloosa's  cargo  of  wool.  Would  the 
honorable  and  gallant  gentleman  opposite  think  a  transaction  of  that  kind  the  business 
of  a  vessel  of  war?  He  was  not  entirely  satisfied  with  the  vague  and  general  language 
at  the  end  of  the  Duke  of  Newcastle's  dispatch.  It  would  have  been  desirable  that  there 
should  have  been  a  little  more  precision.  But  they  had  been  told  that  that  defect  had 
been  remedied,  and  therefore  he  submitted  that  no  injustice  had  been  done. 

Mr.  Montague  Smith  said  he  agreed  with  his  honorable  and  learned  friend  the  solicitor 
general,  that  in  dealing  with  questions  of.this  kind  the  House  should  approach  them  in 
something  like  a  judicial  spirit.  He  also. agreed  with  him  that  there  was  some  incon- 
venience in  the  House  of  Commons  taking  up  questions  of  international  law,  but  it  had 
always  been  the  practice,  both  of  that  and  the  other  House  of  Parliament,  to  express  an 
opinion  upon  such  questions.  And  when  the  solicitor  general  expressed  a  hope  that  the 
votes  of  honorable  members  would  be  given  that  evening  without  any  party  spirit,  he 
entirely  sympathized  with  him,  but  he  ventured  to  say  that  in  that  case  his  honorable  and 
learned  friend  himself  must  vote  in  favor  of  the  resolution.  His  honorable  and  learned 
friend  had  made  a  most  gallant  defense  of  the  instructions  sent  out,  probably  by  his  own 
advice,  to  the  colony.  He  (Mr.  M.  Smith)  was  quite  willing  to  admit  the  difficulty,  which 
none  but  a  lawyer  could  properly  appreciate,  in  which  the  law  officers  of  the  Crown  would 
feel  themselves  placed  in  such  a  case.  They  would  have  to  apply  principles  not  to  be  found 
in  the  ordinary  current  of  authorities,  but  in  books  of  international  jurisprudence  which 
required  some  research,  and  to  apply  them  to  cases  presenting  circumstances  of  novelty 
and  difficulty.  But  when  he  was  asked  to  express  an  opinion  upon  the  dispatch  of  the 
Duke  of  Newcastle,  and  when  his  honorable  and  learned  friend  the  solicitor  general  in 
such  bold  and  defiant  language  laid  it  down  that  nothing  in  that  dispatch  could  be  said 
to  be  wrong  in  point  of  law,  in  that  case  a  duty  was  cast  on  honorable  and  learned  mem- 
bers on  his  (Mr.  M.  Smith's)  side  of  the  House  to  state  what  opinion  they  had  formed  on  the 
subject.  Now  there  were  three  points,  in  the  question  before  the  House,  in  which  he  felt 
bound  to  state  his  opinion  that  the  government:  had  gone  wrong.  The  first  point  was 
"whether  the  Tuscaloosa,  when  she  first  came  into  Simon's  Bay,  ought  to  have  been 
treated  as  a  pri7»e,  or  as  a  ship  of  war  commissioned  by  confederate  authority.  The 
government  decided  that  she  was  to  be  treated  as  a  prize  and  not  as  a  ship  of  war,  and  he 
thought  in  that  decision  the  government  were  wrong.  The  second  point  was  whether, 
supposing  she  were  a  prize,  the  admiral  on  the  station  was  entitled  to  detain  her  for 
the  purpose  of  having  her  handed  over  to  her  original  owners.    The  home  government 
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thoTiglit  that  she  should  have  heen  detained  until  claimed  by  the  original  owners.  That 
decision  appeared  to  him  (Mr.  M.  Smith)  to  be  utterly  erroneous  in  point  of  law,  and 
to  be  a  clear  misconception  of  all  the  authorities  upon  international  law.  The  third 
point  was  whether,  when  the  Tuscaloosa  came  in  the  second  time  and  was  seized,  and 
when  the  home  government  felt  it  necessary  that  she  should  be  restored  to  those  from 
whom  tliey  had  taken  her,  they  acted  rightly  or  not.  He  thought  that  even  in  this 
last  case  the  government  had  mistaken  their  course,  for  they  had  not  the  courage  and 
right  feeling  to  order  her  to  be  restored  upon  the  proper  grounds,  but  they  put  the  res- 
toration upon  the  narrow,  mistaken  ground  that  because  she  had  been  once  in  the  bay, 
and  had  been  allowed  to  sail,  she  ought  to  be  restored.  The  two  former  errors  were 
mistakes  in  point  of  law ;  the  latter  was  a  mistake  in  point  of  policy,  and  was  per- 
haps the  most  serious  of  all,  because  the  government,  more  than  their  law  officers,  were 
responsible  for  it.  With  reference  to  the  iirst  question,  whether  the  Tuscaloosa  ought 
in  the  first  instance  to  have  been  treated  simply  as  a  prize,  brought  in  in  contravention  of 
the  .proclamation,  or  as  a  ship  of  war,  he  agreed  with  his  honorable  and  learned  friend 
to  a  certain  extent  that  it  was  a  question  of  fact,  and  that  to  some  extent  the  iona  fides 
of  the  conversion  might  have  been  inquired  into.  It  was  clear  if  a  ship  were  brought 
in  without  any  of  the  insignia  of  a  vessel  of  war,  those  who  had  to  exercise  the  Queen's 
authority  might  take  it  upon  themselves  to  say,  "  This  is  in  clear  contravention  of  the 
Queen's  proclamation— it  is  a  mere  deception  intended  to  be  practiced  upon  us."  But  on 
this  question  the  colonial  authorities  appeared  to  have  formed  a  correct  opinion,  both  on 
the  facts  and  the  law.  The  question  was  whether  the  Tuscaloosa  was  a  ship  of  war 
or  a  tender,  and,  as  such,  entitled  to  the  privileges  of  a  ship  of  war;  or  whether  she 
went  in  to  deliver  her  cargo  and  make  a  profit  to  the  captors.  He  thought  that  any 
one  who  read  the  papers  that  had  been  laid  before  the  House  on  this  subject,  without 
party  spirit,  must  come  to  the  conclusion  that  the  Tuscaloosa  had  been  made  a  ionafide 
tender  to  the  Alabama,  and,  therefore,  was  as  much*  a  ship  of  war  as  the  Alabama  herself. 
One  great  test  of  a  ship  of  war  was,  had  she  a  commission  ?  The  Duke  of  Newcastle,  in 
his  dispatch,  omitted  altogether  the  circumstance  that  she  had  been  commissioned  by 
the  commander  of  the  Alabama.  There  could,  however,  be  no  doubt  that  the  fact  was 
known  to  Sir  Baldwin  Walker,  for  he  wrote  to  the  governor  on  the  7th  of  August 
saying : 

"  Captain  Forsyth  has  informed  me  that  the  Alabama  has  a  tender  outside,  captured 
by  Captain  Semmes  on  the  coast  of  America,  and  commissioned  by  one  of  the  Alaliama's 
lieutenants." 

From  beginning  to  end  the  fallacy  that  ran  through  the  correspondence  and  influ- 
enced the  decision  of  the  government  was  that,  because  the  Tuscaloosa  was  not  con- 
demned as  a  prize,  she  wai^  not  to  be  treated  as  a  ship  of  war.  This  was  in  the  minds 
of  the  American  consul,  of  the  legal  advisers  of  the  Crown,  and  of  the  Duke  of  New- 
castle. Was  she  then  a  tender  ?  Why,  Sir  Baldwin  Walker  himself  said  she  was ;  it 
is  true  she  had  a  small  crew,  but  a  tender  to  a  man-of-war  did  not  carry  as  many  men 
as  the  man-of-war  herself— she  was  simply  what  her  name  indicated  her  to  be,  an  attend- 
ant upon  a  man-of-war.  Could  there  then  be  any  doubt  that  the  Alabama  was  a  ship  of 
w  ar  and  was  the  solicitor  general  entitled  to  say  that  it  was  a  mere  sham  to  take;  the  Tus- 
caloosa into  Simon's  Bay  as  her  tender  ?  On  what  ground  did  the  American  consul 
desire  that  she  should  be  detained?  Why,  on  the  very  ground  that  she  was  a  warlike 
vessel.    On  the  tenth  of  August  he  wrote : 

"An  armed  vessel,  named  the  Tuscaloosa,  claiming  to  act  under  the  authority  of  the 
so-called  Confederate  States,  entered  Simon's  Bay  on  Saturday,  the  8th  instant.  That 
vessel  was  formerly  owned  by  citizens  of  the  United  States,  and  while  engaged  in  law- 
ful commerce  was  captured  as  a  prize  by  the  Alabama.  She  was  subsequently  fitted 
out  with  arms  by  the  Alabama  to  prey  upon  the  commerce  of  the  United  States,  and 
now,  without  having  been  condemned  as  a  prize  by  any  admiralty  court  of  any  rec- 
ognized government,  she  is  permitted  to  enter  a  neutral  port,  in  violation  of  the  Queen's 
proclamation,  with  her  original  cargo  on  board.  Against  this  proceeding  I  hereby 
most  emphatically  protest,  and  I  claim  that  the  vessel  ought  to  be  given  up  to  her  law- 
ful owners." 

What  stronger  evidence  could  there  be  that  she  w:as  a  vessel  of  war  than  this  state- 
ment of  the  American  consul?  And  as  to  the  argument  that  the  vessel  had  not  been 
condemned  by  any  prize  court,  and  therefore  remained  the  property  of  her  original 
owners,  that  could  not  be  admitted  for  a  moment.  No  doubt,  as  between  neutrals, 
according  to  some  modern  authorities,  the  property  was  not  changed  by  the  capture 
for  all  purposes,  but,  as  regarded  belligerents  themselves,  when  the  capture  was  com- 
plete, the  dominion  and  property  passed  to  the  captors.  The  fact  that  the  Tuscaloosa 
had  a  commission,  was,  to  a  great  extent,  decisive  of  her  character  as  a  public  ship  of 
war.  The  case  of  the  Georgian  a,  decided  by  Lord  Stowell,  was  almost  exactly  similar 
to  that  of  the  Tuscaloosa ;  and  both  the  American  and  English  lawyers  bowed  to  the 
authority  of  that  learned  judge.    Lord  Stowell  said : 

"  It  has  been  usual  for  the  court  to  look,  in  the  first  place,  for  the  commission  of 
war,  because  where  that  is  found  nothing  more  is  wanted." 
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In  answer  to  the  argument  that  it  was  the  case  of  a  commission  from  an  officer  of 
a  single  ship,  Lord  Sto  well  said: 

"  Take  it  to  be  as  stated,  that  it  is  the  act  of  an  officer  commanding  one  ship  only, 
the  distinction  does  not  appear  to  me  to  be  very  material.  When  it  has  been  held 
that  the  commander  of  two  or  three  ships  may  sufficiently  'set  forth  to  war,'  it  is  not 
going  much  further  to  say  that  the  commander  of  a  single  ship  may  possess  the  same 
authority." 

He  had  not  heard  it  asserted  that  the  commission  given  to  the  Tuscaloosa  was  not- 
a  real  commission,  nor  was  it  disputed  that  the  captain  of  the  Alabama  was  competent 
to  give  such  a  commission.  Having,  as  he  (Mr.  M.  Smith)  hoped,  established  the  fact 
that  she  was  a  ship  of  war,  theu  came  the  question,  how  she  ought  to  have  been  dealt 
with.  It  was  no  answer  to  say  that  the  Confederate  States  had  not  been  recognized, 
because  the  government  of  this  country  had  conceded  to  the  Confederate  States  bellig- 
erent rights.  There  could  be  no  degree  in  belligerent  rights,  for  once  given  to  a  state, 
they  were  possessed  by  it  fuUy  and  entirely.  They  were  bound  to  have  treated  the 
Tuscaloosa  not  as  a  prize,  but  as  a  ship  of  war  of  the  Confederate  States.  As  he  had 
already  said,  considerable  allowance  must  be  made  for  the  difficulties  under  which  the 
law  officers  labored ;  but  this  was  a  question  of  fact,  and  there  was  ample  evidence  on 
which  they  could  have  grounded  their  opinion ;  and  upon  a  question  of  international 
law  the  governors  of  their  colonies  were  entitled  to  be  heard,  and  their  opinions  were 
entitled  to  some  respect.  In  this  case,  too,  the  colonial  governor  acted  on  the  advice 
of  his  law  officers;  and  he  ventured  to  say  that  in  this  case  the  colonial  law  officers 
were  right;  and,  therefore,  he  thought  his  honorable  and  learned  friend  the  solicitor 
general  assumed  an  amount  of  dignity  to  which  he  was  not  entitled  when,  with  great 
condescension,  he  said  the  law  officers  here  did  not  throw  blame  on  the  law  officers  of 
the  colony.  In  fact,  the  l^w  officers  of  the  colony  had  been  right  throughout,  and  the 
Duke  of  Newcastle's  dispatch  was  wrong  throughout.  Then,  supposing  the  ship  was 
a  prize,  how  was  she  to  be  dealt  with?  He  (Mr.  M.  Smith)  held  that  the  government 
had  no  right  to  detain  her,  and  to  hand  her  over  to  the  federal  government,  or  to  her 
original  owner.  His  honorable  and  learned  friend  was  determined  to  support  the  dis- 
patch throughout,  but  he  confessed  he  was  rather  surprised  at  his  honorable  and  learned 
friend  saying  there  was  nothing  wrong  in  the  dispatch,  except  that  it  was  not  suffi- 
ciently explicit.  That  might  be  a  convenient  mode  of  getting  rid  of  a  dispatch,  that  was 
wrong  in  point  of  law,  but  he  should  have  thought  that  that  was  the  last  thing  for 
which  this  dispatch  could  be  found  fault  with.  It  seemed  to  him  so  explicit  that  no 
one  could  mistake  it.  It  was  so  explicit  that  the  governor  felt  bound  to  act  upon  it, 
and  did  act  upon  it,  against  his  own  convictions.  Like  a  former  memorable  dispatch 
of  the  noble  duke,  it  was  too  peremptory;  it  left  no  discretion  to  the  governor  as  to 
what  he  was  to  do  with  the  vessel,  supposing  she  were  a  prize;  indeed,  nothing  could 
be  more  explicit  or  more  to  the  point,  and  the  admiral  acted  on  it  most  effectually  by 
turning  her  own  crew  out  of  the  Tuscaloosa,  and  placing  a  crew  of  British  mau-of-wai  s 
men  on  board.  His  honorable  and  learned  friend  contended  that  a  right  view  of  inter- 
national law  had  been  taken,  but  he  must  say  he  thought  differently ;  it  seemed  to 
him  entirely  novel  and  fraught  with  the  most  dangerous  consequences ;  because,  if  gov- 
ernors of  our  colonies  were  to  act  on  the  law  laid  down  by  the  Colonial  Office  in  this  case, 
we  should  be  in  danger  of  war  every  day  of  our  lives.  His  honorable  and  learned  friend 
had  adverted  to  what  had  occurred  in  another  place.  In  the  debate  so  referred  to,  a 
noble  lord  high  in  office,  and  particularly  interested  in  this  transaction,  observed  that 
the  dispatches  written  by  the  Duke  of  Newcastle  went  beyond  what  the  law  officers 
advised,  and  that  the  law  officers  entertained  serious  doubts 

The  Attoeney  Geneeai.  Earl  Eussell  said  the  law  officers  declared  that  it  was  a 
matter  for  serious  consideration. 

Mr.  Montague  Smith  said  he  quite  accepted  the  interpretation  that  it  was  "  a  matter 
for  serious  consideration,"  but  the  solicitor  general  went  much  further  than  this,  and 
treated  the  question  as  beyond  doubt,  and  that  all  that  had  been  done  was  perfectly 
right.  Surrounded  as  they  were  by  eminent  politicians,  he  could  not  help  thinking 
that  the  law  of  his  honorable  and  learned  friends  was  somewhat  warped  by  the  politics 
and  exigencies  of  the  moment.  Away  from  their  present  associations,  it  was  impos- 
sible to  have  two  better  opinions ;  but,  unconsciously  to  themselves,  no  doubt,  their 
views  had  been  distorted  by  their  position.  His  honorable  and  learned  friend  had 
referred  to  instances  in  whicid  a  neutral  power  was  entitled  to  seize  a  ship  in  the  hands 
of  a  belligerent  when  brought  into  its  own  ports ;  but  in  the  authorities  from  which 
those  instances  were  drawn,  including  the  excellent  treatise  of  the  Queen's  advocate 
on  "international  law,"  he  must  have  seen  that  they  were  all  exceptions  founded  on 
the  fact  that  the  original  capture  was  bad  in  law.  There  was  no  authority  justifying 
the  neutral  power  in  manning  the  prize  from  one  of  its  own  ships  of  war,  in  such  a  case ; 
and  had  the  confederates  been  a  strong  power,  no  doubt  they  would  have  resented  that 
proceeding  as  an  act  of  war.  If  the  same  step  had  been  taken  with  a  nation  able  to 
enforce  its  own  views  on  iiiternational  usage,  he  believed  the  "  serious  doubts  "  of  the 
law  officers  would  still  have  remained.    What  was  such  an  act,  in  effect,  but  making 
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the  Queen  a  recaptor  for  the  federal  goTernment  ?  In  explanation  of  the  instructions 
sent  out  to  the  Cape,  altering  the  decision  of  the  colonial  authorities,  both  as  to  the 
law  and  the  facts,  and  giving  explicit  and  arbitrary  instructions  for  the  future,  his 
honorable  and  learned  ftiend  urged  that  it  was  not  then  foreseen  that  the  Tuscaloosa 
would  return.  If  not,  then  these  instructions  were  a  mere  waste  of  harmless  powder. 
But,  unfortunately,  the  Tuscaloosa  did  come  again  and  was  seized.  His  honorable  and 
learned  friend  could  not  have  been  as  confident  then  as  he  was  now,  because  no  one 
could  read  the  dispatches  which  were  subsequently  written,  without  seeing  that, 
when  it  became  known  that  their  instructions  had  been  acted  on,  and  the  Tuscaloosa, 
in  fact,  detained,  the  government  were  in  a  great  fright  and  endeavored  to  recall  what 
they  had  done.  The  colonial  authorities  were  then  told  to  restbre  the  ship,  and  when 
they  inquired  the  grounds  for  so  doing,  were  supplied  with  very  scanty  information  and 
left  utterly  without  guide  for  their  future  action.  The  vessel,  in  truth,  was  to  be  let  go 
because  it  was  not  expedient  to  keep  her.  But  she  was  detained  for  her  original  owner; 
how,  then,  to  be  consistent,  ooul  d  the  government  let  her  go  without  his  consent  ?  It  would 
have  been  more  generous  to  the  colonial  authorities  to  have  said  that  they  were  right 
in  their  original  opinion,  and  therefore  the  ship  must  be  released ;  and  it  would  have 
been  more  generous  to  the  Confederate  States  iJF  her  liberation  had  been  accompanied 
by  some  expression  of  regret  for  what  had  occurred.  Such  an  act  from  a  strong  power 
to  a  weak  one  could  not  have  been  mistaken,  and  might  have  been  gracefully  rendered. 
He  thought  it  unfortunate  that  Lieutenant  Low  should  have  cause  to  make  use  of  such 
strong  expressions  as  that  he  had  been  "misled"  and  "  entrapped."  He  admitted  that 
there  were  difficulties  in  maintaining  a  strict  and  impartial  neutrality ;  but  the  House 
and  the  country  had  a  right  to  expect  that  our  neutrality,  more  especially  in  a  contest 
between  a  weak  country  and  a  strong  one,  should,  if  rigid,  be  at  the  same  time  impartial. 
Mr.  Denman  said  that  if  the  discussion  of  questions  of  this  sort  in  that  House  was 
attended  with  inconveniences,  still  gVeater  were  those  which  would  arise  from  rash 
votes  upon  questions  of  great  international  importance.  He  hoped  that  in  the  present 
instance  no  vote  would  be  come  to  upon  the  resolution  before  the  House,  because  either 
its  adoption  or  rejection  could  not  fail  to  be  productive  of  mischief.  If  it  was  carried, 
there  would  be  danger,  not  only  that  it  might  be  quoted  against  us  at  some  future  time, 
but  that  a  wrangle  would  take  place  between  our  own  and  some  foreign  government 
as  to  what  it  was  that  the  House  had  affirmed.  If  it  was  rejected,  it  was  certain  that 
on  some  future  occasion  either  our  own  or  a  foreign  government  would  appeal  to  it 
as  affirming  positively  as  good  and  legal  every  word  which  was  contained  in  the  dis- 
patch of  the  Duke  of  Newcastle.  He,  therefore,  trusted  that  the  resolution  would  be 
withdrawn.  Passing  to  the  subject  of  this  correspondence,  he  apprehended  that  noth- 
ing could  be  clearer  than  that  the  question  as  to  whether  the  Tuscaloosa  was  a  prize 
or  a  ship  of  war  was  not  a  pure,  unadulterated  question  of  law,  but  a  question  of  law 
so  entirely  depending  upon  facts  that  you  could  not  have  any  better  judge  in  such  a 
manner  than  a  naval  officer  like  Sir  Baldwin  Walker,  who  had  seen  the  vessel  on  the 
spot,  and  who  understood  her  character,  her  equipment,  and  all  about  her.  The  evi- 
dence of  experts  was  constantly  admitted  in  our  courts  of  law,  and  in  this  instance 
there  was  no  better  authority  than — there  was,  in  fact,  no  competent  authority  except, 
Sir  Baldwin  Walker.  And  was  there  any  authority  to  the  contrary  ?  Not  a  bit.  Even  the 
honorable  and  learntd  gentleman  the  member  for  Truro,  (Mr.  Montague  Smith,)  had  ab- 
abstained  from  saying  that  he  did  not  accept  the  authority  of  Sir  Baldwin  Walker.  [Mr. 
Montague  Smith  :  I  said  distinctly  that  I  thought  she  was  a  ship  of  war.]  He  was  aware 
that  it  was  his  honorable  and  learned  friend's  opinion  that  she  was  a  ship  of  war ;  but 
that  opinion  was  held  entirely  against  Sir  Baldwin  Walker's  better  judgment.  AU 
those  who  had  in  this  debate  opposed  the  view  taken  by  Sir  Baldwin  Walker  had  relied 
upon  passages  culled  from  text-books  and  upon  decisions  by  Lord  Stowell  and  others; 
but  those  decisions,  as  presented  by  the  honorable  gentlemen  themselves,  did  not  make 
out  the  proposition  that  the  mere  existence  of  the  commission  was  enough  to  make  the 
vessel  a  ship  of  war,  and  that  you  were  not  to  look  behind  that  commission  and  go  into 
other  facts,  and  examine  whether  the  vesssl  really  was  a  ship  of  war  or  an  uncondemned 
prize.  On  the  contrary,  in  the  case  of  the  Georgiana,  his  honorable  and  learned  friend 
quoted  words  which  showed  clearly  that  the  judgment  of  the  court  was  not  founded 
upon  the  mere  fact  that  there  had  been  a  commission,  but  upon  other  facts  which  were 
of  great  importance.  ["  No,  no."]  The  honorable  and  learned  member  for  Truro  cited 
the  strongest  case,  that  of  the  Ceylon,  which  had  been  quoted  in  the  course  of  the  debate 
as  to  the  power  of  a  captain  to  commission  another  ship  as  a  tender ;  but  even  there  the 
words  were  that  the  officer  who  received  the  commission  might  set  the  vessel  forth  as  a  ship 
of  war ;  and  there  was  nothing  in  the  decisions  which  established  that  where  there  waa 
nothing  but  a  commission  and  an  officer  put  on  board  the  vessel,  you  were,  in  the  pres- 
ence of  all  facts  and  in  spite  of  all  arguments  to  the  contrary,  to  consider  the  vessel 
a  ship  of  war.  In  the  case  of  the  Georgiana  there  had,  as  stated  by  the  honorable  mem- 
ber for  Maldom  (Mr.  Peaoocke,)  been  put  on  board  ten  additional  guns  and  a  fighting 
crew  of  sixty  men,  and  Lord  Stowel  decided  that  the  officer  had  sufficiently  "  set  her 
forth  for  war." 
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Now,  in  the  case  of  the  Tuscaloosa,  Admiral  Walker,  in  effect,  said,  "  I,  -who  am  a 
uaval  officer,  and  who  know  what  a  ship  of  war  and  also  what  a  tender  is,  am  perfectly 
certain  that  this  vessel  was  not  a  ship  of  war,  but  a  merchant  vessel,  with  her  cargo  on 
board."  That,  he  contended,  was  a  statement  worth  a  hundred  opinions  of  legal  gen- 
tlemen in  that  House  who  took  a  contrary  view,  who  could  not  have  the  same  knowledge 
of  the  character  of  a  ship,  and  who,  moreover,  had  never  set  eyes  upon  this  ship.  But 
the  truth  was,  that  questions  of  international  law  were  perpetually  arising  upon  which 
no  decision  had  been  previously  given,  and  this  case  of  the  Tuscaloosa  was  an  excep- 
tional case.  Was  there  to  be  found  among  the  records  of  past  cases  any  case  standing 
on  all  fours  with  this?  In  such  a. case  what  were  they  to  do?  They  could  only  look 
to  analogy  and  reason,  and  submit  to  be  governed  by  those  two  principles;  nor  was  it 
possible,  he  thought,  to  deny  that  the  analogy  drawn  by  his  honorable  and  learned' 
friend,  the  solicitor  general,  was  a  good  one.  The  real  principle  Involved  in  the  question 
was,  that  the  neutrality  of  this  country  had  been  violated,  and  that  the  parties  by 
whom  it  had  been  violated  had  no  right  to  turn  round  and  demand  restitution  for  the 
results  of  their  own  wrong.  That  was  a  true  principle,  which  would  be  admitted  by 
all.  With  regard  to  Captain  Semmes,  it  was  stated  that  he  had  pledged  his  own  truth 
to  the  fact  that  this  ship  was  a  tender,  and  that  the  British  authorities  ought  to  have 
accepted  his  statement  as  a  verity.  Sir  Baldwin  Walker  had  no  doubt  said  that  he 
saw  no  reason  to  dispute  the  accuracy  of  Captain  Sommes's  statement.  Now,  a  consid- 
erable fallacy  lay  concealed  under  this  argument.  Captain  Semmes  was  a  commissioned 
officer  of  the  Confederate  States.  It  was  his  duty,  if  he  found  the  British  government 
willing  to  let  him  treat  this  vessel  as  a  tender,  to  run  the  gauntlet  through  all  our 
arrangements.  But  Captain  Semmes  had  really  no  authority  for  calling  this  vessel  a 
tender.  He  (Mr.  Denman)  did  not  mean  to  impute  anything  dishonorable  to  Captain 
Semmes  iu  the  conduct  he  had  pursued.  There  was  little  doubt  but  that  Captain 
Semmes  thought  that  by  putting  a  commissioned  officer  on  board  and  by  calling  the 
vessel  a  tender,  he  actually  made  her  what  he  called  her ;  but  then  he  had  done  an  act 
which  was  no  less  an  evasion  of  our  neutrality.  The  attorney  general  at  the  Cape,  he 
might  add.  in  giving  his  opinion  on  the  matter,  had  cited  a  passage  from  Wheaton, 
which  was  not  applicable  to  the  case;  but  the  governor  had,  nevertheless,  done  quite 
right  in  acting  on  that  opinion ;  while  with  respect  to  that  portion  of  the  dispatch  of 
the  Duke  of  Newcastle  which  had  been  complained  of,  it  was  quite  clear  that  it  was 
not  the  result  of  the  deliberation  of  the  law  officers  of  the  Crown,  but  had  been  added 
in  the  urgency  of  the  moment  by  the  duke  himself.  If  that  were  so,  the  House  would, 
he  thought,  hardly  deem  it  desirable  that  when  the  subject  was  said  to  be  under  the 
consideration  of  the  law  officers  of  the  Crown,  they  should  bind  themselves  and  the 
country  in  all  future  wars  to  the  statement  that  the  particular  part  of  the  dispatch  tO' 
which  he  referred  was  at  variance  with  theprinciples  of  international  law.  With  respect 
to  the  third  point  raised  by  the  honorable  and  learned  member  for  Truro,  he  maintainedi 
that,  as  gentlemen  and  as  Englishmen,  the  heads  of  the  Colonial  Office  could  not  have- 
acted  otherwise  than  they  did  after  receiving  intimation  that  the  Tuscaloosa  had  been 
detained.  The  letter  of  Mr.  Low,  the  officer  ui  command  of  the  vessel  when  Captain 
Semmes  was  absent,  had  been  quoted  to  the  House.  The  writer  spoke  of  having  been 
entrapped.  When  the  ship  went  away  the  first  time,  she  had  the  wool  and  the  skins 
on  board,  and  the  two  small  guns  which  Admiral  Walker  said  it  was  ridiculous  to  call 
an  armament.  She  went  away  as  a  regular  uncondemned  prize.  When  she  returned 
again  she  certainly  had  more  the  appeS,rance  of  the  tender  of  a  man-of-war,  and,  there- 
fore, if  they  were  not  entitled  to  stop  her  on  the  first  occasion,  she  had  a  right  to  con- 
sider that  she  would  not  be  stopped  on  the  second.  Whatever,  therefore,  their  opiijion 
might  have  been  as  to  the  ijght  of  detaining  her  on  the  first  occasion,  it  would  have 
been  a  wrong  thing,  and  ,he  would  add,  a  shabby  thing,  for  the  Colonial  Office  to  detain 
her  on  the  second  occasion.  However,  she  was  then  seized,  owing  to  a  misconception 
of  his  instructions  on  the  part  of  Sir  Philip  Wodehouse.  The  dispatch  of  the  4th  of 
November  never  told  him  that  he  was  to  shut  his  eyes  to  altered  circumstances  and 
act  in  a  blindfold  manner.  There  was  to  him  something  like  the  exhibition  of  a  little- 
pique  in  the  letter  of  Sir  Philip  Wodehouse,  stating  that  the  commander  of  the  Tusca- 
loosa not  unnaturally  complained  of  her  having  been  seized  after  being  recognized  on 
the  previous  ociasion  as  a  ship  of  war,  but  that  that  was  manifestly  nothing  more  than 
.  the  inevitable  result  of  the  overruling  by  the  home  government  of  the  decision  of  a 
subordinate  officer.  He  thought  it  was  rather  the  natural  Tesult  of  Sir  Philip  Wode- 
house's  not  ha-ving — as  he  did  on  the  first  occasion — consulted  his  attorney  general, 
who  would  most  probably  have  told  him  that  he  was  estopped  from  detaining  the  vessel. 
The  home  government  then  sent  out  another  dispatch  cancelling  the  detention.  The 
honorable  member  for  Maldon  (Mr.  Peacocke)  had  complained  that  this  dispatch 
assigned  no  special  reasons  for  that  course  being  taken.  To  him  (Mr.  Denman)  it 
seemed  that  the  reasons  assigned  wore  very  special.  It  was  stated  that  the  decision 
taken  was  not  founded  on  any  general  principle,  but  on  the  peculiar  circumstances 
of  the  case,  among  which  one  was,  that  she  had  been  called  the  tender  of  a  ship  of  war, 
when  really  she  was  merely  an  uncondemned  prize ;  nevertheless,  she  had  been  allowed 
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to  enter  and  to  depart  from  the  Cape,  by  wWch  her  commander  might  naturally  have 
thought  that  he  could  go  there  again.  The  government,  therefore,  came  to  the  con- 
clusion that  she  ought  to  be  released  with  a  fair  warniug  to  her  comma'nder  and  to  the 
captain  of  the  Alabama  that  ships  of  war  could  not  be  permitted  to  bring  their  prizes 
into  British  porta,  and  that  it  rested  with  her  Majesty's  government  to  decide  to  what 
vessels  that  character  belonged.  The  dispatch  concluded  by  expressl}^  disclaiming,  in 
kind  and  courteous  terms,  the  intention  to  censure,  in  any  degree,  the  course  pursued 
by  Sir  Philip  Wodehouse  on  a  question  of  difficulty  and  doubt.  Now  that  the  Duke  of 
Newcastle  had  retired  from  office,  he  thought  it  was  as  uijgraoious  as  it  was  unnecessary 
and  improper,  and  even  mischievous,  for  the  House  to  put  on  record  a  resolution  which 
would  be  quoted  against  them  as  meaning  something  which  it  did  not  mean  ;  and  for 
the  sake  of  the  country,  for  the  sake  of  that  which  they  would  all  allow  her  Majesty's 
government  desired  in  spirit  to  preserve — namely,  an  honorable  neutrality  in  our  rela- 
tions with  America — he  trusted  that  his  honorable  friend  would  not  force  the  House  to 
a  vote  on  that  occasion. 

Mr.  BoviLL  said  he  concurred  in  thinking  that  a  vote  on  this  subject  might  lead  to  a 
mischievous  result  if  i*  should  aflSrm  a  principle  of  international  law  which  was  not 
correct.  The  country  had  been  placed  in  a  state  of  humiliation  by  the  seizure  of  a 
vessel  belonging  to  a  weak  state,  and  our  being  afterward  obliged  to  surrender  the 
vessel  so  seized ;  and  whilst  the  instructions  which  had  been  given  remained  unrepealed, 
what  had  occurred  might  occur  again,  and  subject  us  to.fiirther  humiliation.  While  the 
instructions  of  the  4th  of  November,  issued  to  the  government  of  the  colonies,  remained 
uncanceled  and  unaltered,  other  cases  might  occur  whiah  would  be  equally  mischievous ; 
and  although  he  agreed  that  that  House  was  not  a  proper  tribunal  for  the  discussion  of 
questions  of  international  law,  yet  the  attention  of  Parliament  must  be  called  to  the 
subject,  and  an  attempt  made  to  put  the  matter  upon  a  proper  footing.  In  cases  of 
this  kind  there  was  always  a  difficulty  in  ascertaining  the  precise  facts  to  which  the 
law  was  to  be  applied ;  and  a  dispute  had  arisen  as  to  the  true  character  of  the  Tusca- 
loosa. She  was  originally  a  federalmerchant  vessel,  and  was  captured  by  the  confederate 
vessel  of  war,  the  Alabama.  On  her  capture  an  officer  in  the  confederate  navy  was 
placed  on  board  with  a  complement  of  men  of  the  Alabama,  and  from  that  time  she 
had  been  continuously  employed  in  the  service  of  the  Confederate  States.  The  only 
ground  on  which  the  American  consul  claimed  the  restitution  of  the  vessel  was,  that 
having  been  fitted  out  as  a  vessel  of  war  and  a  tender  of  the  Alabama,  she  was  allowed 
to  enter  a  neutral  port,  not  having  been  condemned  as  a  prize  in  any  admiralty  court. 
The  character  of  the  vessel,  however,  was  placed  beyond  all  dispute  by  the  demand 
made  by  Mr,  Graham  on  Sir  Philip  Wodehouse,  wherein  he  stated  that  she  was  sub- 
sequently fitted  out  with  arms  by  the  Alabama  "  to  prey  on  the  commerce  of  the 
United  States."  Every  person  capable  of  forming  an  opinion  arrived  at  that  conclusion. 
Sir  Baldwin  Walker  saw  the  vessel  and  communicated  with  her  commander,  and  he 
came  to  the  conclusion  that  she  ought  to  be  treated  as  a  vessel  of  war.  If  honorable 
members  would  refer  to  the  correspondence  they  would  see  that  an  officer  and  ten  men 
of  the  crew  of  the  Alabama  were  put  on  board,  and  it  was  admitted  that  she  had  been 
fitted  out  "  to  prey  on  the  commerce  of  the  United  States."  The  conclusion  come  to 
by  Sir  Philip  Wodehouse,  by  the  acting  attorney  general  at  the  Cape,  and  by  the 
consul  of  the  United  States,  was  that  the  vessel  was  fitted  out  for  that  purpose.  If  all 
parties  came  to  the  same  conclusion,  how  was  it  that  the  Duke  of  Newcastle  was  entitled 
to  consider  the  vessel  to  possess  a  character  which  all  admitted  she  had  not — the  char- 
acter of  a  merchant  vessel?  But  all  were  overruled,  and  notwithstanding  that  every 
one  said  that  this  was  to  be  considered  a  vessel  of  war,  his  honorable  and  learned  friend 
the  solicitor  general  said  that  to  consider  this  as  a  ves^l  of  war  was  a  mere  sham. 
The  only  allegation  of  weight  on  the  other  side  was  that  she  had  a  cargo  of  wool  on 
board ;  but  it  never  could  be  made  a  question,  in  the  face  of  the  papers,  whether  she 
was  a  vessel  of  war  or  not.  He  would  challenge  his  honorable  and  learned  friend,  the 
attorney  general,  to  say  that  she  had  not  this  character  simply  because  she  had  not 
been  condemned  as  a  prize.  It  would  be  a  most  serious  thing  if  the  House  should  be 
called  on,  upon  the  authority  of  the  law  officers  of  the  Crown,  to  affirm  the  correctness 
of  the  instructions  sent  out  by  the  Duke  of  Newcastle,  and  within  a  few  days  afterward 
to  find  on  the  table  amended  instructions  on  which  aU  colonial  officers  were  in. 
future  to  act.  But  the  misfortune  was  that  those  instructions  being  sent  out  on  the 
4th  of  November,  a  dispatch  of  the  10th  of  March  of  the  present  year  placed  the  release 
of  the  vessel  on  entirely  different  grounds ;  to  this  hour  no  alteration  had  been  made 
in  the  instructions,  and  if  another  merchant  vessel  which  had  been  taken  as  a  prize, 
fitted  out  by  the  Confederate  States,  and  placed  in  charge  of  an  officer  of  their  navy, 
found  its  way  to  Simon's  Bay,  what  course  would  Sir  Baldwin  Walker  take  with  regard 
to  it  ?  The  instructions  of  the  4t,h  of  November  remained  uncanceled,  and  he  would 
only  have  one  course  to  pursue.  He  had  no  alternative  but  to  act  on  those  instructions. 
He  acted  on  them  and  seized  a  vessel  of  war.  Could  anything  be  more  humiliating  ? 
Instructions  went  out ;  contrary  to  the  opinion  of  the  officers  of  the  colony  they  were 
acted  on ;  and  when  the  government  could  not  retain  their  position  they  were  glad  to 
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put  forward  some  excuse  for  giving  up  the  vessel  .by  admitting  that  the  captain  had 
been  misled  aud  entrapped.  Hence  the  necessity  for  the  House  taking  notice  of  the 
subject.  If  the  vessel  was  not  of  the  character  which  had  been  supposed,  then  she 
was  a  vessel  of  war.  It  was  not  necessary  to  be  a  vessel  of  war  that  she  should  be 
equipped  as  a  large  vessel  wonld  be.  Even  a  launch  under  the  command  of  a  midship- 
man, detailed  for  a  cuttlng-out  expedition,  was  a  vessel  of  war.  But  even  supposing 
that  she  could  be  treated  in  any  other  character,  then  she  must  be  a  prize.  Then  she 
"wa^  a  prize  taken  lawfully,  and  the  property  in  her  had  passed  to  the  captors,  and  no 
adjudication  was  necessary.  The  solicitor  general  said  that  the  vessel,  passing  through 
neutral  waters,  became  liable  to  seizure,  and  to  be  handed  over  to  the  original  owners. 
He  (Mr.  BovjU)  maintained  there  could  be  no  more  false  proposition,  and  be  should  be 
surprised,  indeed,  if  it  were  put  forth  by  the  attorney  general.  The  country  had  a  right 
to  expect  a  clear  statement  of  the  law,  because  they  were  told  that  the  subject  had 
been  under  the  serious  consideration  of  the  government.  The  solicitor  general  had 
referred  to  captures  in  neutral  waters.  Everybody  knew  that  such  captures  were 
illegal  if  the  neutral  state  interposed ;  but  in  the'  case  of  a  captured  vessel  passing 
■within  neutral  territory,  there  was  no  power  to  restore  the  property  to  persons  who 
had  ceased  to  be  the  owners  by  the  law  of  nations.  He  would  not  enter  further  into 
tlie  argument,  but  he  thought  it  wonld  have  been  better  if  more  candor  had  been 
shown.  It  had  been  admitted  that  the  instructions  issued  had  gone  beyond  what  had 
been  sanctioned  by  the  law  ofScers  of  the  Crown,  and  he  trusted  that  in  future  instruc- 
tions of  a  different  character  would  be  issued. 

The  Attorney  General.  Sir,  there  are  two  principal  questions  as  to  which,  if  I 
rightly  understand  the  motion  of  the  honorable  gentleman  opposite,  it  is  intended  by 
this  vote  to  ask  the  House  to  pronounce  that  this  dispatch  contains  doctrines  at  vari- 
ance with  the  principles  of  international  law.  At  all  events,  in  the  course  of  the  debate 
two  questions  have  been  raised  and  discussed  on  one  side  or  the  other.  The  first 
proposiition  laid  down  in  the  dispatch  is,  that  the  vessel  called  the  Tuscaloosa  did  not 
lose  the  character  of  a  prize  captured  by  the  Alabama  merely  because  she  was  at  the 
time  of  being  brought  into  British  waters  armed  with  two  small  rifled  guns,  in  charge 
of  an  officer,  and  manned  with  a  crew  of  ten  men  from  the  Alabama,  aud  used  as  a 
tender  to  that  vessel,  under  the  authority  of  Captain  Semmes,  having  nothing  to  give 
her  a  warlike  character  except  those  circumstances.  The  first  question  is,  whether 
that  proposition  is  contrary  to  the  principles  of  international  law.  The  second  question 
is,  whether  the  final  proposition  in  the  dispatch  is  of  that  character.  I  must  express 
my  unfeigned  surprise  at  the  manner  in  which  the  honorable  and  learned  member  for 
Guilford  (Mr.  Bovill)  has  dealt  with  the  facts  bearing  upon  the  first  of  these  two  prop- 
ositions. I  had  hoped  that  all  who  took  part  in  this  'debate  would  confine  themselves 
to  the  real  facts,  and  there  was  no  member  from  whom  I  should  less  have  expected  a 
miscarriage  in  that  respect  than  from  my  honorable  and  learned  friend.  But  when  my 
honorable  and  learned  friend  gravely  rises  and  gravely  tells  the  House  that  every 
authority  at  the  Cape,  Sir  Baldwin  Walker  as  well  as  others,  had  agreed  in  pronouncing 
this  vessel  to  be  a  ship  of  war,  and  entitled  to  be  recognized  in  that  character,  I  am 
placed  in  the  dilemma  of  supposing  eitlier  that  he  has  not  read  the  papers,  or  that — 
which,  of  course,  I  do  not  suppose — having  read  them,  ho  meant  to  misrepresent  them. 
L"  Oh !"]  The  house  shall  judge  whether  I  have  reason  for  saying  so,  and  I  must  also 
correct  an  error  into  which,  I  am  sure  by  accident  and  inviWuntaruy,  my  honorable  and 
learned  friend  the  member  for  Truro  (Mr.  Montague  Smith)  has  fallen.  He  said,  in  the 
course  of  his  able  speech,  to  which  I  listened  with  much  attention,  that  Sir  Baldwin 
Walker  had  expressed  an  opinion  that  this  ship  was  duly  commissioned  as  a  ship  of 
war.  I  wiU  show  the  Hous6  that  a  more  complete  mistake  could  not  be  made.  What 
are  the  facts  ?  In  the  first  place,  the  letter  to  which  the  honorable  member  for  Truro 
referred  does,  indeed,  use  the  word  "commission,"  which  is  the  source  of  his  mistake  ; 
but  how  do  the  subsequent  papers  correct  the  erroneous  ideas  suggested  by  its  use  ? 
Under  the  date  of  the  7th  of  August,  Sir  Baldwin  Walker,  writing  to  the  governor  of 
the  Cape,  says : 

"  Captain  Forsyth  having  informed  me  that  the  Alabama  has  a  tender  outside  cap- 
tured by  Captain  Semmes  on  the  coast  of  America,  and  commissioned  by  one  of  the 
Alabama's  lieutenants."    ["Hear,  hear!"] 

The  honorable  and  gallant  gentleman  opposite,  (Sir  John  Hay,)  may  have  a  better  idea 
of  these  words  than  myself,  but  it  seems  to  be,  that  of  one  of  the  lieutenants  of  the 
Alabama  granting  a  commission.  ["  Oh!"]  I  can  only  say  that  it  appeared  ultimately 
that  there  was  no  commission  in  the  proper  sense  of  the  word.  I  read  tlie  words  as 
set  down  by  Sir  Baldwin  Walker,  "  commissioned  by  one  of  the  Alabama's  lieuten- 
ants," and  I  defy  anybody  to  define  from  them  what  sort  of  a  commisson  this  repre- 
sents.    ["  Oh !"] 

Sir  John  Hay  said  that,  having  been  personally  alluded  to  by  the  honorable  and 
learned  gentleman,  he  wished  to  remark  that  when  it  was  said  that  a  captain  at  Ports- 
mouth had  commissioned  one  of  her  Majesty's  ships,  it  did  not  mean  that  he  had  con- 
ferred that  commission  upon  himself. 
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The  Attorney  General.  The  honorahle  and  gallant  gentleman  interprets  those 
words  as  equivalent  to  "  under  the  command  of  one  of  the  Alabama's  lieutenants."  I 
believe  that  is  so,  and  the  sequel  shows  that  when  tlie  matter  came  to  be  more  carefully- 
considered,  the  element  of  a  commission  was  eliminated,  and  there  is  nothing  to  be 
founded  on  that  consideration.  In  the  first  place.  Sir  Baldwin  Walker  having  requested 
the  opinion  of  the  colonial  law  officers,  obtained  that  opinion,  and  the  House  will 
observe  the  important  consequences  which  followed  from  it,  as  expressed  in  Sir  Philip 
Wodehouse's  letter  of  the  8th  of  August  to  Sir  Baldwin  Walker,  inclosing  the  opinion 
of  the  acting  attorney  general: 

"  I  shall  take  care  to  submit  this  question  to  her  Majesty's  government  by  the  next 
mail,  but  in  the  mean  time  I  conclude  that  your  excellency  will  be  prepared  to  act 
upon  the  opinion  of  the  attorney  general  in  respect  to  any  vessels  which  may  enter 
these  ports  in  the  character  of  prizes  converted  into  ships  of  war  by  the  of&cers  of  the 
navy  of  the  Confederate  States." — Correspondence,  No.  6,  (1864,)  p.  3. 

I  confess  that  was  a  somewhat  alarming  proposition,  as  it  would  suggest  to  the 
officers  of  the  Confederate  States  navy  a  very  simple  and  easy  mode  of  escaping  the 
provisions  of  her  Majesty  respecting  the  bringing  prizes  into  her  ports  by  putting  them 
into  the  position  of  the  Tuscaloosa,  and  calling  them  ships  of  war,  and  introducing 
them  into  our  ports  as  acknowledged  in  that  character.  Sir  Philip  Wodehouse  treated 
that  as  a  conclusion  which  naturally  followed  from  the  opinion  of  the  colonial  attorney 
general ;  and  he  said  that  he  should  take  care  to  submit  the  question  to  her  Majesty's 
government.  But  what  was  the  effect  of  that  opinion  on  the  mind  of  Sir  Baldwin 
Walker,  who  has  been  treated  by  my  honorable  and  learned  friend  as  amon^  those  who 
have  pronounced  this  vessel  to  be  a  ship  of  war?  Sir  Baldwin  Walker  having  for  the 
first  time,  through  his  own  olidcer,  obtained  true  information  of  the' real  facts,  wrote  on 
the  16th  of  August  to  this  effect : 

"  The  vessel  in  question,  now  called  the  Tuscaloosa,  arrived  here  this  evening,  and 
the  boarding  officer  from  my  flag-ship  obtained  the  following  information:  That  she  is 
a  bark  of  five  hundred  tons,  with  two  small  rifled  twelve-pounder  guns  and  ten  men, 
and  was  captured  by  the  Alabama  on  the  21st  of  June  last,  off  the  coast  of  Brazil ;  cargo 
of  wool  stiU  on  board.  The  admission  of  this  vessel  into  port  will,  I  fear,  open  the 
door  for  a  number  of  vessels  captured  under  similar  circumstances,  being  denominated 
tenders,  with  a  view  to  avoid  the  prohibition  contained  in  the  Queen's  instructions ; 
and  I  would  observe  that  the  vessel  Sea  Bride,  captured  by  the  Alabama  off  Table  Bay 
a  few  days  since,  or  all  other  prizes,  might  be  in  like  manner  styled  tenders,  making 
the  prohibition  entirely  null  and  void.  I  apprehend  that  to  bring  a  captured  vessel 
under  the  denomination  of  a  vessel  of  war  she  must  be  fitted  for  warlike  purposes,  and 
not  merely  have  a  few  men  and  two  small  guns  put  on  board  her  (in  fact,  nothing  but 
a  prize  crew)  in  order  to  disguise  her  real  character  as  apprize." — Correspondence,  No.  6, 
(1864,)  p.  3. 

My  honorable  and  learned  friend  must  have  overlooked  that  dispatch.  Then  what 
does  Sir  Baldwin  add? 

"Now  this  vessel  has  her  original  cargo  of  wool  still  on  board,  which  cannot  be 
required  for  warlike  purposes,  and  her  armament  and  the  number  of  her  crew  are  quite 
insufficient  for  any  services  other  than  those  of  slight  defense.  Viewing  all  the  circum- 
stances of  the  case,  they  afford  room  for  the  supposition  that  the  vessel  is  styled  a  '  ten- 
der' with  the  object  of  avoiding  the  prohibition  against  her  entrance  as  a  prize  into 
our  ports,  where,  if  the  captors  wished,  arrangements  could  be  made  for  the  disposal 
of  her  valuable  cargo,  the  transhipment  of  which,  your  excellency  will  not  fail  to  see, 
might  be  readily  effected  on  any  part  of  the  coast  beyond  the  limits  of  this  colony. 
My  sole  object  in  calling  your  excellency's  attention  to  the  case  is  to  avoid  any  breach 
of  strict  neutrality ."-^Correapondence,  No.  6,  (1864,)  p.  3. 

It  is  not  upon  the  papers,  but  we  know,  as  a  matter  of  fact,  that  what  Sir  Baldwin 
Walker  apprehended  about  the  cargo  actually  happened.  We  know  that  when  the 
Tuscaloosa  left  the  Cape  she  went  to  Angra  Pequena,  and  deposited  her  cargo  of  wool 
and  skins  on  the  rocks  of  an  island,  having  previously,  while  in  the  waters  of  the  Cape, 
made  such  an  arrangement  that  she  was  followed  by  the  colonial  ship  Saxon,  which 
took  in  the  cargo  for  the  purpose  of  disposing  of  it  for  Captain  Semmes  in  the  Cape 
colony,  an  enterprise  which  unhappily  resulted  in  loss  of  life,  and  in  the  capture  of  the 
Saxon  by  the  Vanderhilt.  The  real  question  is,  whether  that  is  not  a  mischief  of  the 
most  serious  character  which,  if  permitted,  would  place  it  within  the  power  of  any 
captain  of  the  federal  or  confederate  navy,  by  an  easy  ruse,  to  set  at  nought  and  violate 
and  trample  under  foot  with  contempt  the  order  made  by  the  British  Crown  for  the 
preservation  of  British  neutrality.  If  any  opinion  can  be  more  strongly  expressed  than 
another,  it  is  that  of  Sir  Baldwin  Walker,  and  I  agree  with  my  honorable  and  learned 
friend  the  member  for  Tiverton,  (Mr.  Denman,)  that  this  matter  of  fact  is  one  of  which 
Sir  Baldwin  Walker  was  a  far  better  judge  than  all  the  lawyers  in  the  world.  It  was 
his  conclusion,  from  the  ascertained  facts  concerning  the  Tuscaloosa,  that  the  character 
assumed  of  a  ship  of  war  was  not  real,  but  feigned,  and  that  to  recognize  it  would  have 
the  effect  of  enabling  anybody  to  laugh  at  her  Majesty  and  set  her  prohibitions  within 
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lier  own  territory  at  defiance.  What  was  the  result?  So  much  impressed  was  Sir 
Philip  Wodehouse  with  the  force  of  these  observations,  and  with  the  authority  from 
which  they  proceeded,  that  he  thought  it  necessary  to  refer  the  question  once  again  to 
the  acting  attorney  general  of  the  colony.  I  wish  to  speak  with  the  utmost  respect  of 
the  colonial  attorney  general.  I  have  had  more  opportunity  than  the  House  would 
have,  from  the  simple  perusal  of  these  papers,  of  knowing  that  he  is  a  most  able,  upright, 
and  excellent  public  servant.  He  exercised  his  judgment  to  the  best  of  his  ability 
upon  the  question  put  before  him.  If  he  was  in  error — and  it  is  not  for  me  to  do  more 
than  submit  my  view  upon  that  point  to  the  House — he  is  not  to  be  blamed  for  it,  for 
it  was  one  into  which  he  fell  because  he  was  called  upon  to  determine  a  most  diflScnlt 
question  under  circumstances  which  precluded  him  from  having  full  and  accurate  infor- 
mation. The  House  will  understand,  therefore,  that  not  a  word  I  say  is  intended 
otherwise  than  most  respectfully  toward  that  learned  person.  I  believe'  his  first  opin- 
ion was  based  upon  an  assumption  of  facts  which,  if  correct,  would  probably  have 
justified  it ;  but  I  must  take  the  liberty  respectfully  of  saying  that  the  propositions 
contained  in  his  second  opinion,  which  was  given  on  the  10th  of  August,  1863,  are  propo- 
sitions which  I  think  are  most  dangerous  and  erroneous.  He  was  evidently  misled  by 
the  error  of  supposing  that  the  passage  he  had  referred  to  in  Wheaton  was  applicable 
to  this  case.  Of  course  you  may  reason  by  analogy  from  one  thing  to  another,  but  I 
shall  show  that  the  passage  in  Wheaton,  cited  by  the  colonial  attorney  general,  and  the 
authorities  referred  to  in  this  debate  are  quite  beside  the  mark,  relating  to  a  subject  of 
an  entirely  different  character.  What  were  the  conclusions  drawn  by  the  colonial 
attorney  general  from  those  authorities  ?  They  are  stated  in  a  dispatch  of  the  governor, 
dated  August  10th. 

"The  information  given  respecting  the  actual  condition  of  the  Tuscaloosa  is  some- 
what defective ;  but,  referring  to  the  extract  from  Wheaton  transmitted  in  my  last 
letter,  the  attorney  general  is  of  opinion  that  if  the  vessel  received  the  two  guns  from 
the  Alabama  or  other  confederate  vessel  of  war,  or  if  the  person  in  command  of  her  has 
a  commission  of  war,  or  if  she  be  commanded  by  an  officer  of  the  confederate  navy,  in 
any  of  these  cases  there  will  be  a  sufficient  setting  forth  as  a  vessel  of  war  to  justify 
her  being  held  to  be  a  ship  of  war." — Correspondence,  No.  6,  (1864,). p.  4. 

So  that  the  colonial  attorney  general  was  of  opinion  that  though  the  Tuscaloosa 
should  have  no  commission,  though  she  should  not  even  have  an  officer  of  the  confede- 
rate navy  on  board,  yet  if  her  two  gims  had  been  received  from  the  Alabama,  that  was 
a  good  reason  for  calling  her  a  ship  of  war.  He  was  also  of  opinion  that  though  she 
should  have  no  commission  or  no  guns,  yet  if  she  were  commanded  by  a  confederate 
officer  that  was  enough.  I  am  bound  to  say  that  I  think  his  opinion  was  founded  upon 
a  complete  misconception  of  the  law.  The  authorities  to  which  he  referred — although 
I  admit  he  discharged  his  duty  to  the  best  of  his  ability  and  judgment — misled  him, 
because  he  read  them  in  a  text-book,  was  not  able  to  make  himself  acquainted  with 
the  cases  on  which  the  passages  he  cited  were  founded,  and  did  not  observe  hovfr  special 
and  limited  was  their  bearing  upon  the  question  before  him.  Let  the  House  mark  what 
was  the  result.  The  governor,  who  of  course  thought  it  his  duty  to  act  upon  the  opin- 
ion of  the  attorney  general,  communicated  that  opinion  to  Sir  Baldwin  Walker ;  Sir 
Baldwin  did  not  change  his  own  original  opinion,  but  of  course  he  had  to  apply  the 
law  of  the  attorney  general  to  the  facts  of  the  case.  Accordingly,  on  the  11th  of  August 
he  writes : 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's  letter,  dated  yester- 
day, respecting  the  confederate  bark  Tuscaloosa,  now  in  this  bay.  As  there  are  two 
guns  on  board,  and  an  officer  of  the  Alabama  in  charge  of  her,  the  vessel  appears  to 
come  within  the  meaning  of  the  cases  cited  in  your  above  mentioned  communication." — 
(P.  4.) 

There  were  three  cases  put :  first,  guns  put  on  board  by  a  confederate  vessel;  second, 
a  commission ;  third,  an  officer  of  the  confederate  navy  in  command ;  and  Sir  Baldwiu 
Walker  finds  that  the  first  condition  is  fulfilled,  and  the  third,  but  not  the  second.  To 
make  jt  more  clear,  it  is  distinctly  so  stated  in  the  dispatch  of  Sir  Philip  Wodehouse, 
dated  August  19th.  I  ask  the  atteution  of  those  who  wish  to  see  how  serious  a  ques- 
tion the  government  had  to  consider  and  determine  to  the  whole  of  that  dispatch, 
because  it  shows  that  with  all  the  courtesy,  address,  and  gallantry  which  would  no 
doubt  distinguish  officers  in  command  of  ships  of  the  confederate,  or,  I  should  hope, 
any  other  navy,  yet  if  you  give  them  an  inch  they  will  take  an  ell,  and  that  the  effect 
of  any  relaxation  of  your  laws  and  rules  of  neutrality  may  be  such,  that  you  will  soon  be 
entangled  in  questions  of  a  character  which,  if  you  permit  them  to  arise,  will  embarrass 
you  in  a  manner  which  it  is  the  interest,  as  well  as  the  duty,  of  this  country  to  avoid. 
No  one  can  accuse  Sir  Philip  Wodehouse  of  any  prejudice  against  Captain  Semmes,  or 
any  partiality  against  the  Alabama.  I  believe  him  to  be  impartial,  fair,  and  just ;  but 
what  are  the  doings  of  the  Alabama  in  the  Cape  waters  recited  by  Sir  Philip  Wodehouse 
himself  f    He  says : 

"  The  Alabama,  leaving  her  prize  outside,  anchored  in  the  bay  at  3.30  p.  m.,  when 
Captain  Semmes  wrote  to  me  that  he  wanted  supplies  and  repairs,  as  well  as  permission 
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to  land  thirty-three  prisoners.  After  communicating  with  the  United  States  consul,  I 
authorized  the  latter,  and  called  upon  him  to  state  the  nature  and  extent  of  his  wants, 
that  I  might  be  enahled  to  judge  of  the  time  he  ought  to  remain  in  the  port.  The  same 
afternoon  he  promised  to  send  the  next  momi  ng  a  list  of  the  stores  needed,  and  announced 
his  intention  of  proceeding  with  all  dispatch  to  Simon's  Bay  to  effect  his  repairs  there. 
The  next  morning  (August  6)  the  paymaster  called  on  me  with  the  merchant  who  was  to 
furnish  the  supplies,  and  I  granted  him  leave  to  stay  till  noon  of  the  7th.  On  the 
morning  of  the  8th  Captain  Forsyth,  of  the  Valorous,  and  the  port  captain,  by  my 
desire,  pressed  on  Captain  Semmes  the  necessity  for  his  leaving  the  port  without  any 
unnecessary  delay,  when  he  pleaded  the  continued  heavy  sea,,  and  the  absence  of  his 
cooking  apparatus,  which  had  been  sent  on  shore  for  repairs,  and  had  not  been  returned 
by  the  tradesman  at  the  time  appointed,  and  intimated  his  own  anxiety  to  get  away. 
Between  6  and  7  a.  m.  on  Sunday,  the  9th,  he  sailed,  and  on  his  way  to  Simon's  Bay 
captured  another  vessel,  but  on  finding  that  she  was  in  neutral  waters  immediately 
released  her." — Correspondence,  No.  6,  (1864,)  p.  5. 

It  was  quite  right  to  release  her,  and  it  was  also  necessary.  But  see  the  state  of 
things  you  have  got  here.  Captain  Semmes  gets  an  enlargement  of  time,  and  when 
he  leaves  he  captures  a  vessel  in  neutral  waters.  These  are  circumstances  which  ought 
to  warn  every  one  of  the  importance  and  necessity  of  observing  strictly  the  rules  made 
for  the  preservation  of  neutrality.  Further  on  in  the  same  dispatch  Sir  Philip  Wode- 
house  says : 

"  An  important  question  has  arisen  in  connection  with  the  Alabama,  on  which  it  is 
very  desirable  that  I  should,  as  soon  as  practicable,  be  made  acquainted  with  the  views 
of  her  Majesty's  government.  Captain  Semmes  had  mentioned,  after  his  arrival  in  port, 
that  he  had  left  outside  one  of  his  prizes  previously  taken,  the  Tuscaloosa,  which  he  had 
equipped  and  fitted  as  a  tender,  and  had  ordered  to  meet  him  in  Simon's  Bay,  as  she  also 
stood  in  need  of  supplies.  When  this  became  known  to  the  naval  commander-in-chief, 
he  requested  me  to  furnish  him  with  a  legal  opinion  ;  and  whether  this  vessel  could  be 
held  to  be  a  ship  of  war  before  she  had  been  formally  condenmed  in  a  prize  court ;  or 
whether  she  must  not  be  held  to  be  still  a  prize,  and  as  such  prohibited  from  entering 
our  ports.  The  acting  attorney  general,  founding  his  opinion  on  Earl  Russell's  dispatch 
to  your  grace  of  the  31st  of  January,  1862,  and,  on  Wheaton^s  International  Law,  stated 
in  substance  that  it  was  open  to  Captain  Semmes  to  convert  this  vessel  into  a  ship  of 
war,  and  that  she  ought  to  be  admitted  into  our  ports  on  that  footing.  On  the  8th  of 
August  the  vessel  entered  Simon's  Bay,  and  the  admiral  wrote  that  she  had  two  small 
rifled  guns,  with  a  crew  of  ten  men,  and  that  her  cargo  of  wool  was  still  on  board.  He 
was  still  doubtful  of  the  propriety  of  admitting  her.  On  the  10th  of  August,  after  fur- 
ther consultation  with  the  acting  attorney  general,  I  informed  Sir  Baldwin  Walker  that 
if  the  guns  had  been  put  on  board  by  the  Alabama,  or  if  she  had  a  commission  of  war, 
or  if  she  vrere  commanded  by  an  officer  of  the  confederate  navy,  there  must  be  held  to 
be  a  sufficient  setting  forth  as  a  vessel  of  war  to  justify  her  admission  into  port  in  that 
character.  The  admiral  replied  in  the  affirmative  on  the  first  and  last  points,  and  she 
was  admitted." — (lUd.) 

Sir  Baldwin  Walker  replied  in  the  affirmative  as  to  the  guns  and  as  to  the  officer, 
but  not— and  let  the  House  and  the  honorable  and  learned  member  for  Guilford  take 
notice— not  as  to  the  commission.  My  honorable  and  learned  friend,  the  member  for  Truro, 
(Mr.  Montague  Smith,)  will  see  that  his  inference  from  the  use  of  the  word  "  commis- 
sion" in  the  first  letter  of  Sir  Baldwin  Walker,  written  before  the  facts  were  ascer- 
tained, falls  to  the  ground  when  we  know  that  the  facts,  when  they  were  ascertained, 
were  found  to  meet  the  first  and  last  points  laid  down  by  the  attorney  general,  but  not 
the  second.  One  thing  is  quite  clear,  that  no  commission  belonging  to  the  Tuscaloosa 
was  at  that  time  exhibited.  And  now  I  wish  the  House  to  do  me  a  favor  to  turn  for  a 
moment  to  the  error  into  which  the  acting  attorney  general,  not  at  all  unnaturally, 
fell— -an  error  in  which  he  has  been  followed  by  several  speakers  in  the  debate  this 
evening,  when  he  took  the  "setting  forth"  the  vessel  for  war  as  being  a  criterion  for 
deciding  the  question  which  arose  under  the  Queen's  neutrality  orders.  The  ajithori- 
ties  on  that  subject,  to  which  he  referred,  are  authorities  on  the  construction  of  par- 
ticular words  in  the  English  prize  acts,  and  in  some  similar  American  statutes.  These 
statutes  provided,  that  if  in  war  in  which  we  were  belligerents  one  of  our  ships  were 
taken  by  the  enemy,  on  being  retaken  at  a  later  time,  should  be  restored  to  the  original 
owner,  except  in  cases  where  the  vessel,  after  her  capture,  had  been  "set  forth"  or 
employed  for  purposes  of  war.  We  had  all  the  dangers  and  perils  of  war  to  encounter 
in  capturing  a  ship  once  employed  in  fighting  against  us,  and  it  was  therefore  but  fair 
that  the  reward  of  that  danger  and  peril  should  also  fall  to  the  lot  of  the  recaptors,  and 
that  the  title  of  the  original  owner  should  not  in  that  case  be  recognized.  The  title  of 
the  original  owner  is,  however,  recognized  by  these  statutes  in  many  cases  where  it 
would  have  been  entirely  forfeited  by  international  law ;  it  is  recognized  by  them,  even 
after  a  regular  sentence  of  condemnation  has  been  pronounced.  The  rule  thus  laid 
down  to  govern  cases  of  recapture  by  a  belligerent  power  has  nothing  to  do  with  the 
question  whether  a  neutral  power  not  at  war  shall,  in  one  way  or  another,  vindicate  its 
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neutrality  when  that  neutrality  has  been  violated.  The  prize  acts  have  no  force  in  ref- 
erence to  the  subject  with  which  you  are  dealing.  This  view  was  taken  by  Mr.  Justice 
Story,  no  mean  authority,  iu  a  similar  case  which  has  been  decided  by  him.  I  refer  to  the 
case  of  the  Nereyda,  a  Spanish  ship  of  war,  taken  by  a  privateer  which  had  been  fitted  out 
in  the  United  States,  for  the  service  of  the  Venezuelan  government,  contrary  to  the  for- 
eign enlistment  act  of  the  United  States.  The  Nereyda,  after  her  capture,  was  herself 
regularly  commissioned  and  set  forth  as  a  privateer,  in  the  service  of  the  Venezuelan 
government.  If  retaken  by  a  Spanish  vessel  (and  supposing  the  Spanish  law  as  to 
restitution  in  oases  of  recapture  to  be  similar  to  our  own)  she  would  have  been  condemned 
as  prize  to  the  recaptors,  and  would  not  have  been  liable  to  be  restored  to  her  original 
owners.  But,  nevertheless.  Judge  Story  adjudged  her  original  character  of  a  prize 
takeu  from  Spain  not  to  be  obliterated  by  her  subsequent  employment  for  warlike 
purposes,  when  the  question  was,  what  was  to  be  do:pe  with  her  on  her  being  brought 
within  the  waters  of  the  United  States ;  and  he  ordered  her  to  be  restored  to  her  orig- 
inal Spanish  owners,  on  the  ground  that  the  ship  which  took  her  was  fitted  out  in 
violation  of  the  laws  of  the  United  States.  That  case  went  much  beyond  the  present. 
We  were  bound,  in  the  present  case,  to  guard  ourselves  against  admitting  what  I 
believe  to  be  a  very  dangerous  doctrine,  namely,  that  we  should  allow  any  concealment 
of  the  character  of  the  prize  to  be  the  means  of  enabling  the  captor  to  take  the  vessel 
beyond  the  reach  of  her  Majesty's  neutrality  orders.  Such  a  principle  would  find  no 
authority  in  international  law.  No  sovereign  would  be  mindful  of  his  dignity  if  he 
allowed  his  authority  to  be  set  at  naught  by  the  captor  of  a  ship  merely  going  through 
certain  forms.  It  is  as  competent  for  a  sovereign  to  prohibit  or  limit  the  entry  even  of 
public  ships  of  war  within  his  territory  as  to  prohibit  the  entry  of  prizes.  The  principles 
of  internatioual  law  would  fully  vindicate  a  sovereign  in  the  exertion  of  such  authority. 
The  methods  for  effecting  this  object  are  within  his  discretion ;  though,  at  the  same  time 
he  ought  not  to  use  harsher  means  than  the  exigencies  of  the  case  demand.  It  appears 
to  me,  therefore,  that  this  portion  of  the  dispatch  is  not  only  well  justified,  but  that 
this  couutry  would  have  been  unmindful  of  its  dignity,  and  its  neutrality  orders  might 
have  been  absolutely  set  at  defiance,  if  it  had  arrived  at  a  different  conclusion,  taking  the 
facts  as  they  were  reported.  When  the  Tuscaloosa  came  back  the  second  time  there  was 
something  resembling  an  equipment,  and  something  resembling  a  commission,  and 
therefore  questions  of  a"  totally  different  character  then  arose  as  compared  with  those 
which  her  first  visit  gave  rise  to.  The  question,  however,  before  the  House  is  not  the 
determination  of  her  character  upon  the  occasion  of  her  second  visit.  We  must  take 
the  facts  as  they  stood  upon  the  4th  of  November,  and  as  they  were  reported  to  the 
government.  And  now  1  come  to  the  second  branch  of  the  case,  and  that  is  the  sug- 
gestion of  what  should  be  done  if  the  result  of  the  inquiries  proved  that  the  vessel  was 
really  an  uncondemned  prize  brought  into  British  waters  in  violation  of  her  Majesty's 
orders  made  for  the  purpose  of  maintaining  her  neutrality.  The  words  employed  by 
the  Duke  of  Newcastle  are : 

"  I  consider  that  the  mode  of  proceeding  in  such  circumstances,  most  consistent  with 
her  Majesty's  dignity,  and  most  proper  for  the  vindication  of  her  territorial  rights, 
would  have  been  to  prohibit  the  exercise  of  any  further  control  over  the  Tuscaloosa  by 
the  caijtors,  and  to  retain  that  vessel  under  her  Majesty's  control  and  jurisdiction  untU 
properly  reclaimed  by  her  original  owners." — (P.  19.) 

Now,  I  have  not  the  least  wish  to  avoid  any  portion  of  the  responsibility  for  that 
passage.  It  is  true,  as  was  stated  in  another  place,  that  the  law  officers  of  the  Crown 
had  suggested  that  which  is  expressed  in  the  words  I  have  read  as  matter  for  serious 
consideration.  Undoubtedly  if  the  dispatch  had  been  submitted  to  them,  it  is  probable 
that  they  might  have  proposed  some  qualifications,  or  some  supplement  to  it,  and  it 
would  not  have  been  entirely  in  accordance  with  their  intentions  that  it  should  go  out 
in  a  form  so  short  and  little  developed  as  that  in  which  it  now  appears.  Of  course  the 
House  will  understand  that  I  would  not  have  said  so  much,  if  it  had  not  been  for  the 
statement  made  in  another  place,  that  the  dispatch  went  beyond  what  was  stated  by 
the  law  officers  of  the  Crown.  We  are  bound  to  accept  the  full  responsibility  for  the 
passage  as  it  stands,  because,  with  the  exception  that  the  matter  was  mentioned  by 
us  as  worthy  of  serious  consideration,  and  not  with  a  view  to  its  immediate  settlement 
iu  those  precise  terms,  the  very  words  are  those  in  which  it  was  suggested  for  consid- 
eration by  the  lafW  officers.  The  Duke  of  Newcastle  might  naturally  suppose  that  the 
law  officers  intended  thereby  to  intimate  the  opinion  which  he  adopted,  and  they 
would  not  have  intimated  what  they  did,  had  they  not  thought  the  principle  involved 
sound.  If  blame  be  due  anywhere,  it  is  to  us,  and  I  am  ready  to  take  upon  myself  a 
principal  share  of  it.  At  the  same  time,  although  the  question  is  an  open  one,  and 
there  may  be  differences  of  opinion  as  to  whether  or  not,  under  such  circumstances  as 
those  of  the  Tuscaloosa,  it  would  he  an  extreme  exercise  of  her  Majesty's  powers  to 
retain  a  prize  for  the  purpose  of  restoring  her  to  the  original  owner,  I  am  prepared  to 
maintain  with  confidence  that  no  principle  inconsistent  with  international  la.w  is 
expressed  in  any  part  of  this  passage.  The  case  assumed  is  that  either  of  a  willful 
violation  or  fraudulent  evasion  of  the  orders  issued  by  the  British  Crown  for  the 
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maintenance  of  our  neutrality,  that  violation  or  evasion  taking  place  within  the  ter 
ritory  of  Great  Britain.  That  is.the  state  of  facts  which  raises  the  principle  involved 
The  rest  is  merely  a  question  of  discretion  and  moderation  in  carrying  out  the  prin 
ciple.  Can  it  he  said  that  a  neutral  sovereign  has  not  a  right  to  make  orders  for  the 
preservation  of  his  own  neutrality,  or  that  any  foreign  power  whatever  violating  these 
orders,  provided  it  he  done  willfully  or  fraudulently,  is  protected  to  any  extent  hy 
international  law  within  the  neutral  territory,  or  has  any  right  to  complain  on  the 
ground  of  international  law  of  any  means  which  the  neutral  sovereign  may  see  fit  to 
adopt  for  the  assertion  of  his  territorial  rights?  By  the  mere  fact  of  coming  into  neu- 
tral territory  in  spite  of  the  prohihition,  a  foreign  power  places  itself  in  the  position 
of  an  outlaw  against  the  rights  of  nations ;  and  it  is  a  mere  question  of  practical  dis- 
cretion, judgment,  and  moderation,  what  is  the  proper  way  of  vindicating  the  offended 
dignity  of  the  neutral  sovereign.  We  have  had  no  answer  to  what  was  stated  by  the 
solicitor  general  as  to  the  principle  upon  which  neutral  governments  have  hitherto 
acted  when  their  neutrality  had  been  violated  under  circumstances  at  all  of  a  parallel 
character  to  those  of  the  present  case.  Reference  has  been  made  to  the  case  of  prizes 
taken  within  neutral  jurisdiction,  as  if  that  case  depended  upon  some  different  prin- 
ciple; hut  there  is  some  confusion  on  this  point.  If  there  is  one  proposition  more 
clear  than  another  in  international  law,  it  is,  that  in  such  a  case,  the  wrong  is  against 
the  neutral  alone.  At  the  engagement  of  Lagos,  in  the  time  of  Lord  Chatham's  min- 
istry, our  navy  captured  a  jiumber  of  ships  in  Portuguese  waters.  Lord  Chatham  said 
to  our  minister :  "  Make  any  apology  you  please,  say  anything  you  like  to  satisfy  the 
dignity  of  the  King  of  Portugal,  but  give  back  not  one  of  the  ships."  Thus  we  see 
the  principle  laid  down  that  between  belligerent  and  belligerent  a  prize  is  a  good  prize, 
provided  the  neutral  does  not  interfere  to  vindicate  his  own  neutrality.  It  is  usual 
for  the  neutral  who  has  interfered  under  such  circumstances  to  restore  the  prize  to 
the  original  owner,  but  the  latter  has  no  right  to  claim  it  from  the  neutral  as  a  man 
can  claim  his  property  in  a  court  of  law.  The  object  of  the  proceeding  being  to  vin- 
dicate the  territorial  rights  and  guard  the  neutrality  of  the  sovereign,  he  does  not,  of 
•  course,  want  to  make  money  out  of  the  transaction,  and  therefore  restores  the  prize  to 
the  original  owner.  The  considerations  which  suggest  the  determination  to  vindicate 
the  neutrality  of  the  sovereign  suggest  the  propriety  of  the  neutral  restoring  the  prize 
taken  from  the  captors  to  the  original  owners.  No  one  disputes  that,  as  between  bel- 
ligerent and  belligerent,  there  are  no  rights  in  such  a  case;  the  capture  is  good,  pro- 
vided the  neutral  does  not  interfere  to  vindicate  his  sovereignty ;  but  where  the  neutral 
does  interfere  to  seize  the  prize,  the  invariable  practice  is  to  restore  the  property  to 
its  original  owners.  I  quite  admit  that  the  United  States  consul  was  all  at  sea  about 
the  matter.  He  seems  to  have  thought  that  until  there  was  a  condemnation  in  a  prize 
court,  or  something  else  done,  the  original  owner  in  a  neutral  territory  would,  as  a 
mere  matter  of  course,  be  entitled  to  the  restoration  of  his  property.  There  is  no 
foundation  for  that  idea.  If  her  Majesty's  government  had  not  been  pleased  to  issue 
orders  that  prizes  should  not  be  brought  into  British  ports,  it  would  have  been  com- 
petent to  bring  them  in,  and  no  demand  for  the  restoration  of  any  prize  by  the  original 
owner  could  have  been  listened  to.  I  must  now  remind  the  House  of  a  still  more 
recent  doctrine  as  to  the  restoration  of  prizes,  the  origin  of  which  may  be  said  to  be 
due  in  a  great  measure  to  ourselves,  and  which  has  been  laid  down  and  recognized  in 
the  United  States.  I  refer  to  the  case  where,  although  the  prize  itself  has  been  cap- 
tured at  sea  far  from  the  jurisdiction  of  the  neutral  sovereign,  yet  it  has  been  taken 
by  a  ship  which  has  violated,  by  equipment  or  fitting  out,  the  territorial  rights  of  the 
neutral  power  into  whose  ports  it  is  afterwards  brought,  and  is  consequently  supposed 
to  come  in  with  the  taint  of  a  violation  of  neutrality  attaching  to  it.  Under  these 
circumstances  it  had  been  held  that  the  neutral  sovereign  has  a  right  to  retain  the 
prize,  with  a  view  to  restore  it  to  the  original  owner.  In  1793,  when  certain  privateers 
were  fitted  out  by  the  French  in  the  ports  of  the  United  States,  if  not  with  the  con- 
nivance of,  at  least  without  being  prevented  by,  the  government  of  the  States, 
Mr.  Hammond,  the  English  minister,  urged  them  not  only  to  repress  those  privateers  for 
the  future,  but  to  restore  every  prize  which  they  had  brought  into  the  ports  of  the 
United  States.  What  was  the  course  taken  by  the  United  States  governnient  on  that 
occasion  ?  They  took  a  course  which  has  been  the  foundation  of  the  doctrine  acted 
upon  by  them  ever  since.  They  determined  at  once  to  accede  to  W;hat  part  of  the 
demand  which  was  directed  against  the  future  preparing  of  privateers  in  their  ports, 
and  communicated  that  decision  on  the  5th  of  June  to  M.  Genet,  the  French  minister. 
At  the  same  time  they  refused  peremptorily  to  restore  the  prizes  already  brought  in  by 
those  privateers,  because  they  had  been  fitted  out,  they  said,  with  the  knowledge  and 
permission  of  the  government.  The  French,  however,  continued  to  fit  out  more  priva- 
teers, a;nd  the  American  government,  after  again  considering  the  matter,  on  the  85th 
of  June,  1793,  determined  that  all  prizes  brought  in  by  privateers  fitted  out  after  a 
certain  date  should  be  detained  in  the  custody  of  the  consuls  of  the  ports  "  until  the 

fovernment  of  the  United  States  should  be  able  to  inquire  into  and  decide  on  the  facts." 
ubsequently  the  President,  on  the  13th  of  July,  announced  his  resolution  to  refer  the 
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questions  coucerning  prizes  "  to  persons  learned  in  the  laws,"  and  requested  that  cer- 
tain vessels  enumerated  in  the  letter  should  not  depart  "  until  his  ultimate  determin- 
ation should  be  made  known."  Again,  on  the  7th  of  August,  the  President,  through 
his  secretary,  informed  M.  Genet  that  he  had  determined  to  restore  all  such  prizes 
brought  into  American  ports  by  privateers  fitted  out  in  their  ports.  When  the  treaty 
was  made  in  1794-'5,  there  was  an  article  by  which  the  United  States  bound  themselves 
to  make  compensation  to  this  country  for  all  prizes  which  might  be  brought  into  their 
ports  by  privateers  fitted  out  in  their  territory  after  the  5th  of  June,  and  the  restitution 
of  which  had  not  been  effected.  That  is  the  origin  of  the  doctrine,  and  it  shows  that 
all  these  cases  proceed  upon  the  principle  that  where  there  has  been  a  violation  of 
neutrality,  the  neutral  government  has,  within  his  own  territory,  the  right  to  determine 
how  that  violation  shall  be  redressed  as  regards  all  prizes  brought  within  its  jurisdiction. 
The  principle  upon  which  the  American  government  acted  in  establishing  this  doc- 
trine, ths  principle  upon  which  all  governments  act  with  respect  to  the  restitution  of 
prizes  taken  within  their  territorial  limits,  is  applicable  here,  subject  only  to  the 
question  whether  in  the  particular  circumstances  it  is  necessary  to  resort  to  that  mode  of 
vindicating  the  honor  and  dignity  of  the  sovereign,  I  can  refer  to  an  older  precedent, 
even  more  directly  in  point  than  those  that  have  been  given.  In  1658  the  States 
General  of  Holland  had  occasion  to  issue  ordinances  for  the  purpose  of  preveuting  the 
entrance  into  their  ports  of  ships  of  war  bringing  piizes.  It  had  been  usual  to  allow 
the  free  access  of  such  ships  with  their  prizes ;  but  these  ordinances  were  issued,  and 
in  some  parts  they  go  far  beyond  anything  which  is  suggested  by  the  Duke  of  New- 
castle in  his  dispatch.  The  first  ordinance,  issued  on  tlie  9th  of  August,  1658,  pro- 
hibited the  captors  of  prizes  brought  into  the  ports  of  Holland,  even  under  stress  of 
weather,  from  disposing  of  anything  on  board,  and  they  were  put  under  strict  watch 
and  ward.  In  the  ordinance  of  November  7,  1658,  there  was  a  further  prohibition 
against  bringing  the  vessel  into  the  harbor;  it  could  only  be  brought  into  the  Zee- 
gaten,  where  it  was  safe  from  danger ;  and  if  any  one  acted  otherwise,  the  prize,  as  if 
it  had  not  been  captured,  was  to  be  restored  to  him  from  whom  it  had  been  taken,  the 
captor  was  to  be  detained,  and  after  due  inquiry,  his  ship  was  to  be  forfeited  and  sold. 
These  ordinances  were,  indeed,  disapproved  by  Bynkershoek  who  advocated  the  practice 
of  allowing  all  belligerents  to  bring  in  their  prizes;  and  they  certainly  went  a  great 
deal  further  then  her  Majesty's  government  could  ever  be  advised  to  go.  It  is  quite 
plain,  however,  that  the  States  General  had  no  doubt  about  their  right  to  enforce  these 
prohibitions,  by  the  threatened  restitution  of  prizes,  and  even  by  stronger  measures. 
Then,  I  say  that  the  principle  cannot  possibly  be  shown  to  be  against  international 
law.  Whether  or  no  persons  may  come  to  the  conclusion  that,  under  certain  circum- 
stances, a  less  strong  course  would  be  sufficient,  is  another  question.  But  the  question 
before  the  House  now  is,  whether  the  principle  laid  down  in  the  dispatch  is  against 
international  law,  and  I  say  that  it  is  justified  by  every  precedent  which  can  be  cited 
on  the  subject.  It  does  not  follow  from  this  proposition  either  that  all  uncondemued 
prizes  are  to  be  restored,  or  that  the  original  owner  has  a  right  to  claim  their  restitu- 
tion. The  neutral  sovereign  restores  them,  when  they  are  restored,  in  vindication  of 
his  own  dignity  and  authority,  and  the  violation  of  neutrality  is  the  indispensable 
condition  of  calling  this  principle  into  play  at  all.  It  is  on  this  principle  that  the 
dispatch  was  written,  and  there  is  nothing  in  it  contrary  to  the  principle  of  inter- 
national law.  Reference  is  made  to  the  absence  of  a  sentence  of  condemnation,  not 
uuder  the  notion  that  every  uncondemned  prize  should  be  restored  where  there  is  no 
violation  of  neutrality,  but  because  the  fact  of  a  condemnation  in  a  prize  court  may 
be  a  reason  for  not  treating  the  vessel  as  still  having  the  character  of  a  prize.  In  the 
case  before  Mr.  Justice  Story  it  was  attempted  to  be  proved  that  a  condemnation  had 
taken  place,  and  he  seems,  undoubtedly,  to  have  entertained  the  opinion  that  if  it  had 
been  shown  that  the  ship  had  been  regularly  condemned,  there  would  have  been  an 
end  of  the  question.  I  think  I  have  now  said  all  that  is  necessary  to  meet  the  motion 
of  the  honorable  gentleman  and  to  prove  that  no  principle  is  here  laid  down  at  vari- 
ance with  international  law,  and  that  within  her  own  territory  her  Majesty  is  absolutely 
sovereign  and  supreme — ^that  she  has  a  right  to  prohibit  the  entrance  of  any  foreign 
ships  which  she  pleases,  prizes  or  no  prizes,  and  that,  if  her  prohibition  be  disregarded, 
she  is  the  competent  and  the  only  judge  of  the  measures  which  ought  to  be  taken  for 
the  vindication  of  her  authority.  That  is  the  principle  of  the  dispatch,  and  it  cannot 
be  shown  that  such  an  offender  against  international  law  as  a  belligerent  who  disre- 
gards such  orders  is  entitled  to  complain  of  the  measure*taken  to  vindicate  the  rights 
of  the  territorial  sovereign.  Whether  milder  measures  would  have  been  sufficient  in 
any  particular  case  is  fair  matter  for  consideration  and  controversy.  The  government 
is  not  bound  by  what  has  passed,  and  is  as  much  at  liberty  now  as  before  the  dispatch 
was  written  to  consider  the  question,  and  either  to  recede  from  or  adhere  to  the  course 
indicated,  as  they  may  think  proper.  Although  I  have  no  doubt  that  Sir  Philip  Wode- 
liouse  acted  in  the  most  loyal  manner,  with  the  most  sincere  and  upright  intention  to 
follow  his  instructions,  I  think  with  the  honorable  and  learned  member  for  Tivertou 
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(Mr.  Denman)  that,  if  he  had  construed  his  instructions  differently  he  would  have 
been  well  borne  out.    For  what  do  his  instructions  say  ? 

"  If  the  result  of  these  inquiries  had  been  to  prove  that  the  vessel  was  really  an 
imcondemned  prize,  brought  into  British  waters  in  violation  of  her  Majesty's  prders 
made  for  the  purpose  of  maintaining  her  neutrality,  I  consider  that  the  mode  of  pro- 
ceeding in  such  circumstances,  most  consistent  with  her  Majesty's  dignity,  and  most 
proper  for  the  vindication  of  her  territorial  rights,  would  have  been  to  prohibit  the 
exercise  of  any  further  control  over  the  Tuscaloosa  by  the  captors,  and  to  retain  that 
vessel  under  her  Majesty's  control  and  jurisdiction  until  properly  reclaimed  by  her 
original  owners."    (P.  19.) 

But  when  the  ship  had  been  recognized  by  the  authorities  of  the  colony  as  a  public 
ship  of  war  on  a  former  occasion,  of  course  her  commander  had  a  right  to  assume  that 
on  a  subsequent  occasion,  even  if  her  claim  to  that  title  were  no  better  than  before, 
she  would  be  received  in  the  same  character.  As  soon  as  the  news  that  the  Tuscaloosa 
had  been  detained  arrived  here,  her  Majesty's  government  felt  not  only  deep  regret, 
but  a  stronger  feeling,  and  had  no  doubt  that  she  ought  to  be  released.  She  was 
released,  and  for  doing  this,  on  the  ground  that  good  faith  and  honor  required  us  to  do 
80,  we  have  been  taunted.  Why,  when  good  faith  and  honor  are  in  question,  will  any 
one  say  that  you  ought  not  to  put  those  grounds  fir.st  and  foremost  ?  If  this  ship  had 
come  into  the  port  with  fewer  men  and  with  fewer  guns  on  board,  and  with  the  char- 
acter of  a  vessel  of  war  less  strongly  impressed  upon  her,  still  these  grounds  of  honor 
and  good  faith  would  have  made  it  absolutely  necessary,  under  the  circumstances, 
not  to  take  advantage  of  that  state  of  things,  but  at  once  to  release  her.  The  only 
becoming  course  for  the  government  to  take,  therefore,  was  to  recognize  immediately 
the  justice  of  Lieutenant  Low's  reclamations,  founded  upon  the  fact  that  the  ship  had 
been  at  first  received  without  question — to  treat  her  as  coming  in  under  a  virtual  safe- 
conduct,  and  to  say  that  the  instructions  sent  to  the  Cape  had  been  misconstrued.  I 
regret  that  this  should  have  occurred,  but  no  other  course  could  properly  have  been 
taken  by  the  government.  Well,  then,  is  the  House  to  affirm  the  resolution  of  the 
honorable  member,  that  the  principles  laid  down  in  the  dispatch  are  contrary  to  inter- 
national law  ?  I  say  that  if  the  House  affirms  any  such  thing  it  will  be  affirming  that 
which  will  be  derogatory  to  the  supremacy  and  the  sovereignty  of  the  Queen  ;  it  will 
be  affirming  that  there  are  powers  in  time  of  war  which  have  a  right  to  set  at  naught, 
either  by  device  and  fraud,  or  otherwise,  the  orders  of  the  territorial  sovereign,  not 
only  upon  the  high  seas,  but  within  the  territory  of  that  sovereign  ;  it  will  be  affirming 
that  belligerents  may  violate  that  territory,  and  at  the  same  time  claim  the  benefit  of 
international  law  against  any  measures  taken  in  vindication  of  the  authority  of  the 
territorial  sovereign.  I  hope  the  House  by  its  vote  wiH  protest  against  any  such  a  doc- 
trine. The  question  is  not  whether  this  was  the  wisest,  the  most  moderate,  the  most 
proper  course,  a  point  on  which  opinions  may  differ,  though  some  credit  should  be 
given  to  the  sincere  desire  of  the  minister  who  wrote  this  dispatch,  to  be  strictly  im- 
partial and  fair  in  carrying  out  a  sound  principle.  Even  if  the  House  thinks  that  the 
orders.given  went  upon  too  extreme  an  application  of  the  principle,  still  it  mtist  appre- 
ciate the  purpose  and  intention  of  the  minister — namely,  to  enforce  the  authority  of 
his  sovereign  within  her  own  territories  and  to  maintain  that  neutrality  to  which  this 
country  stood  pledged  toward  both  parties  in  the  present  unhappy  war. 

Sib  Hugh  Caiens.  Sir,  I  am  glad  the  attorney  general  has  told  us  that  our  business 
was  not  to  affirm  the  wisdom  of  the  conduct  of  the  government  in  these  transactions. 
I  believe  if  that  had  been  the  proposition  before  the  House,  not  even  the  attorney  gen- 
era], who  has  been  as  bold  as  most  men  to-night — not  even  the  solicitor  general,  who 
was  not  quite  so  bold  as  the  attorney  general — not  a  single  member  would  have  ven- 
tured to  say  that  the  transactions  which  are  detailed  in  these  papers  have  been  char- 
acterized by  the  attribute  of  wisdom.  But  before  we  go  to  a  division,  I  want  the  House 
to  understand  what  is  the  question  on  which  we  are  going  to  divide,  for  I  think  the 
attorney  general  has  mistaken  the  question.  I  venture  to  think  that  the  discussion 
has  ranged  over  two  questions  which  are  of  a  very  different  nature.  The  first  is : 
What  was  done  to  the  Tuscaloosa.,  and  was  she  a  ship  of  war  or  not  ?  The  other, 
the  one  raised  by  the  motion  of  my  honorable  friend,  the  member  for  Maldon,  (Mr. 
Peacooke,)  is :  What  are  the  instructions  given  to  our  agents  as  to  what  is  to  be  done  in 
future  ?  Now,  on  the  Tuscaloosa  and  her  character  I  shall  say  a  very  few  words.  It 
has  been  stated  by  the  attorney  general,  and  by  thesolicitor  general,  also,  that  the 
circumstances  connected  witSi  this  vessel  when  she  first  came  to  the  Cape  were  of  a 
very  suspicious  character.  Now,  I  will  make  an  admission  to  the  government.  I  think 
those  circumstances  were  very  suspicious.  I  think  that  was  eminently  a  case  in  which 
the  colonial  government  was  bound  to  consider  what  was  really  the  character  of  the 
Tuscaloosa,  and  whether  she  was  in  reality  a  prize  when  she  was  passed  off  as  a  vessel 
of  war.  But  I  think  no  better  opinion  could  have  been  had  on  that  point  than  the 
opinion  of  the  American  consul.  He  of  all  men  was  interested  in  making  the  best  case 
he  could  against  the  vessel,  and  I  will  take  his  statement  concerning  her  when  she 
came  into  the  harbor  and  before  the  attorney  general  was  consulted.    I  find,  on  the 
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lOth  of  August,  the  United  States  consul  -writing  to  Governor  Wodehouse  in  these 
terms : 

"  An  armed  vessel  named  the  Tuscaloosa,  claiming  to  act  under  the  authority  of  the 
so-called  Confederate  States,  entered  Simon's  Bay  on  Saturday,  the  8th  instant.  That 
vessel  -was  formerly  owned  hy  citizens  of  the  United  States,  and  while  engaged  in  lawful 
commerce. was  captured  as  a  prize  hy  the  Alahama.  She  was  subsequently  fitted  out 
with  arms  hy  the  Alahama  to  prey  upon  the  commerce  of  the  United  States." — Corre- 
sponcifnce.  No.  6,  (1864,)  p.  11. 

The  United  States  consul  says  she  came  in  as  a  man-of-war,  to  do  the  husiness  of  a 
man-of-war,  and  prey  on  the  commerce  of  the  United  States.  Now,  what  is  the  use  of 
splitting  hairs  on  the  nnmher  of  guns  she  had  on  hoard  or  the  number  of  men,  when 
the  only  person  put  in  motion  at  all  was  the  United  States  consul,  and  that  is  his  judg- 
ment as  to  the  character  of  the  vessel  ?  I  must  also  set  the  attorney  general  right  with 
respect  to  a  grave  mistake.  He  says  the  commission  of  the  ship  was  moonshine,  there 
was  no  commission  at  all,  nobody  supposed  there  was  any  commission.  I  should  like 
to  know  whether  Sir  Baldwin  Walker,  or  any  other  person  on  the  part  of  the  govern- 
ment, asked  for  her  commission,  did  any  one  say,  "  As  you  are  equipped  for  warfare, 
have  you  a  commission  from  the  belligerent  government  you  represent?"  That  was 
the  natural  course  to  take.  We  must  remember  that,  of  course,  the  officer  in  command 
could  not  volunteer  that  information,  because  there  never  was  a  word  said  to  liim  on 
the  subject ; .  though  this  controversy  was  going  on  between  Sir  Baldwin  Walker  and 
Sir  Philip  Wodehouse,  and  the  only  person  not  acquainted  with  the  subject  of  the  con- 
troversy was  the  person  who  could  have  given  the  necessary  information.  But  what 
took  place  when  she  came  back  ?  Why  then  it  occurred  to  the  authorities  to  ask 
whether  she  had  a  commission  or  not ;  and  a  number  of  very  proper  questions  were 
framed  by  Sir  Baldwin  Walker  to  be  put  to  the  commander,  and  among  them  was  this : 
"  What  papers  are  on  board  to  constitute  her  as  the  confederate  baxk  Tuscaloosa  ?"  To 
which  the  commander's  reply  was  :  '•  The  commission  of  the  lieutenant  commanding 
the  Tuscaloosa,  from  Captain  Semmes.  The  officers  also  have  commissions  to  their 
ship  from  him."  It  thus  appears  that  as  to  her  papers  the  vessel  was  regular,  and  that 
the  necessary  ingredient  which  the  attorney  general  said  was  wanting  was  not  want- 
ing at  all,  and  the  moment  it  was  asked  for  it  was  produced.  When  they  did  not  know 
whether  she  had  a  commission  they  let  her  alone,  but  the  moment  she  produced  her 
commission  they  seized  her.  I  shall  now  state  the  objection  I  have  to  what  the  Duke 
of  Newcastle  did  when  information  was  sought  from  the  home  government  by  our 
agents  at  the  Cape.  When  I  say  the  Duke  of  Newcastle,  I  do  not  mean  to  throw  the 
responsibility  on  him,  because  the  reports  and  dispatches  sent  out  by  him  were  the 
embodiment  of  the  deliberate  opinion  of  the  government.  The  government  knew  that 
the  difiSculty  experienced  by  our  colonial  agents  arose  from  the  fact  that  the  Tuscaloosa 
had  been  a  prize,  but  had  come  into  the  harbor  under  the  appearance  of  being  a  man- 
of-war,  and  that  what  they  wanted  to  know  was  whether  her  character  as  a.  man-of- 
war  merged  the  character  she  had  as  a  prize.  That  was  a  very  plain  question.  What 
was  the  reply  given  to  it  by  the  Duke  of  Newcastle,  writing  for  the  government? 

"  Whether  in  the  case  of  a  vessel  duly  commissioned  as  a  ship  of  war,  after  being 
made  prize  by  a  belligerent  government,  without  being  first  brought  infra  prcesidia 
or  condemned  by  a  court  of  prize,  the  character  of  prize,  within  the  meaning  of  her 
Majesty's  orders,  would  or  would  not  be  merged  in  that  of  a  national  ship  of  war,  I  am 
not  caUed  upon  to  explain.  It  is  enough  to  say  that  the  citation  from  Mr.  Wheaton's 
book  by  your  attorney  general  does  not  appear  to  me  to  have  any  direct  bearing  upon 
the  question." — Correspondence,  No.  6,  (1864,)  p.  18. 

The  colonial  ministers,  having  pressed  her  Majesty's  government  to  give  them  their 
views  on  that  and  other  very  important  questions,  the  dispatch  in  reply  commences : 
"  I  will  now  proceed  to  convey  to  you  the  views  of  her  Majesty's  government  on  these 
questions,"  and  then  proceeds,  in  the  passage  which  I  have  just  quoted,  to  state  that 
on  the  first  of  these  questions  the  government  did  not  consider  themselves  bound  to 
give  any  information  at  all.  Well,  on  the  second  visit  of  the  Tuscaloosa  she  was  seized 
hy  the  authorities  in  the  Cape,  and  when  the  home  government  heard  of  her  seizure 
they  gave  orders  for  her  release.  I  agree  with  the  attorney  general  in  thinking  that 
that  was  the  best  thing  that  could  be  done  under  the  circumstances.  But  observe  the 
ungracious  way  in  which  that  was  done.  In  a  letter  of  the  10th  of  March  the  Duke  of 
Newcastle  says : 

"Her  Majesty's  government  have,  therefore,  come  to  the  opinion,  founded  on  the 
special  circumstances  of  this  particular  case,  that  the  Tuscaloosa  ought  to  be  released, 
with  a  warning,  however,  to  the  captain  of  the  Alabama,  that  the  ships  of  war  of  the 
belligerents  are  not  to  be  allowed  to  bring  prizes  into  British  ports,  and  that  it  rests 
with  her  Majesty's  government  to  decide  to  what  vessels  that  character  belongs." — 
Correspondence,  No.  6,  (1864,)  p.  31. 

Her  Majesty's  government  had  decided  that  the  Tuscaloosa  was  a  ship  of  war.  Her 
Majesty's  government  had  not  blamed  or  reprimanded  Sir  Baldwin  Walker  for  the 
view  he  had  taken,  and  the  attorney  general  has  told  us  that  as  she  had  been  allowed 
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to  depart  after  her  first  visit,  it  would  have  heen  a  gross  violation  of  faith  to  keep  her 
■when  she  came  the  second  time.  Accordingly,  she  was  ordered  to  be  released ;  hut  as 
she  had  been  detained  for  some  time,  the  duty  of  the  government  was  to  have  made  an 
apology;  to  have  said:  "We  are  sorry  for  what  has  occurred;  it  occurred  under  a  mis- 
apprehension;  you  shall  have  your  ship  back,  and  for  any  loss  you  may  have  sustained 
you  shall  he  indemnified."  The  government  say  that  they  wish  to  maintain  strict 
neutrality;  but  I  want  to  know  whether  they  do  so.  Will  any  member  of  the  govern- 
ment stand  up  and  say  that  if  a  ship  of  ours  had  been  seized  by  another  power,  as  they 
seized  the  Tuscaloosa,  would  they  have  heen  content  with  a  dispatch  stating  that  it 
was  a  mistake,  and  with  the  restoration  of  the  ship  without  apology?  You  act  so  with 
a  people  with  whom  you  think  you  can  deaX  in  that  way  with  safety ;  but  would  you 
have  acted  so  with  the  United  States?  Was  that  the  course  you  took  with  the  United 
States  when  you  found  that  they  had  been  guilty  of  a  gross  violation  of  our  neutrality 
with  respect  to  enlistment  on  the  coast  of  Ireland?  This  may  be  the  vaunted  neutral- 
ity of  the  government,  but  it  in  nowise  deserves  the  name,  because  it  consists  in  doing 
all  the  mischief  you  can  to  one  belligerent  so  long  as  you  think  it  is  safe  to  do  jt,  and, 
when  you  find  you  can  no  longer  do  it  with  safety,  in  ungracious^,  churlishly,  and 
without  apology,  restoring  the  property  you  are  afraid  any  longer  to  Keep.  I  now  pass 
from  the  matter  connected  with  the  Tuscaloosa,  and  come  to  the  more  important 
point  to  which  the  motion  of  the  honorable  member  for  Maldon  refers,  namely,  that 
the  iustractions  contained  in  the  Duke  of  Newcastle's  dispatch  of  the  4th  of  November, 
1863,  which  still  remains  unrevoked,  are  at  variance  with  the  principles  of  international 
law.  This  has  nothing  to  do  with  the  case  of  the  Tuscaloosa,  for  that  is  past  and  gone ; 
and  the  question  is  whether  those  instructions,  issued  for  the  future,  may  not  land  you 
any  morning  in  a  war  not  only  with  one  of  the  belligerent  powers,  but  with  the  neu- 
tral powers  of  Europe.  I  thought,  from  what  had  passed  a  few  evenings  ago  in 
another  place,  that  we  might  have  been  relieved  from  discussing  this  question.  I  did 
not  understand  the  foreign  secretary  to  have  justified  for  one  moment,  in  point  of 
international  law,  the  correctness  of  the  Duke  of  Newcastle's  instructions  with  respect 
to  the  future.  On  the  contrary,  I  understand  him  to  have  said  that  he  agreed  in 
thinking  that  the  dispatch  went  somewhat  too  far,  considering  the  noble  lord's  capa- 
city for  putting  everything  into  a  dispatch  which  ought  not  to  be  there ;  that  was  say- 
ing a  good  deal;  and  he  said  that  the  question  whether  prizes  should  be  seized  and 
detained  was  one  deserving  serious  consideration.  If  the  dispatch  had  contained  those 
words  it  would  have  been  the  climax  of  the  dispatch,  for  in  the  first  part  it  would 
refuse  to  give  the  information  asked  for  in  one  point;  and  on  the  other  point  it  would 
have  stated  that  the  question  was  one  deserving  serious  consideration.  However,  to- 
night we  have  had  a  view  presented  to  the  House  which  makes  it  incumbent  for  the 
House  to  deal  with  the  question.  If  the  law  officers  of  the  Crown  had  followed  the 
course  taken  by  the  foreign  secretary,  "We  do  not  justify  the  instructions  in  that  dis- 
patch, and  are  proceeding  to  take  measures  to  revoke  them,"  we  might  have  been 
relieved  from  the  present  discussion ;  but  to-night,  in  the  boldest  and  strongest  lan- 
guage, the  attorney  general  and  the  solicitor  general  have  been  heard  to  affirm  every 
word  of  the  instructions,  and  to  contend  that  they  are  consistent  with  international 
law.  What  is  the  order  of  her  Majesty  which  is  said  to  have  been  violated ?  It  is 
this,  (it  will  be  found  in  one  of  the  papers  before  the  House:)  Lord  Russell,  writiug  to 
the  lords  of  the  admiralty,  says  that  her  Majesty  is  desirous  of  preserving  strict  neu- 
trality, and  with  a  view  to  carry  that  intention  into  effect,  it  is  proposed  to  interdict 
the  armed  ships  and  privateers  of  both  parties  from  bringing  prizes  into  the  ports,  har- 
bors, and  roadsteads  of  the  United  Kingdom  and  colonies ;  therefore,  the  government 
desire  to  issue  instructions  to  naval  and  other  authorities  accordingly.  That  is  the 
only  intimation  given,  and  if  the  matter  rests  there,  I  contend  with  perfect  confidence 
that  it  would  have  been  a  gross  violation  of  good  faith  and  international  law  for  the 
government  to  give  instructions  to  their  officers  without  notice  to  the  officers  of  either 
of  the  belligerents,  that  if  a  prize  came  into  a  harbor  belonging  to  the  Queen  they 
were  to  seize  it,  divest  it  from  the  persona  who  brought  it  m,  and  restore  it  to  the 
original  owner.  There  is  no  good  faith  in  that;  but  the  matter  does  not  rest  there.  I 
will  ask  the  House  to  git  rid  of  the  question  altogether  as  relating  to  the  confederates, 
because  some  gentlemen  have  strong  views  with  regard  to  them;  but  suppose  a  vessel 
belonging  to  the  United  States  captured  a  prize  at  sea,  and  found  it  convenient  to 
bring  it  into  one  of  our  colonial  harbors,  I  want  to  know  what  course  would  be  taken. 
I  can  understand  that  our  officials  in  the  colonies  might  desire  the  prize  to  be  taken 
away,  might  prevent  the  prize  having  communication  with  the  shore,  and  might  use 
force,  if  necessary,  to  make  the  prize  leave  the  harbor  and  go  out  to  open  sea ;  but  do 
you  suppose  that  if  our  naval  forces  at  one  of  our  colonies  were  to  attempt  to  capture 
the  prize  and  give  it  over  to  the  confederates,  that  the  United  States  would  for  one 
moment  tolerate  such  conduct?  It  would  be  as  clear  a  casus  belli  as  any  step  that 
could  be  taken.  The  attorney  general  asks  if  a  belligerent  ought  not  to  bear  the 
blame  if  he  violates  an  order  of  which  he  has  notice  ?  Take  the  case  of  a  power  not  a 
belligerent.    Suppose  the  northern  States  of  America  captured  a  French  ship,  thinking 
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her  a  proper  prize,  and  carried  it  into  one  of  our  harbors ;  the  governor,  acting  on  your 
instructions,  seizes  the  prize  and  hands  it  over  to  the  French  owner.  But  he  will  not 
come  to  you  at  all;  he  will  go  to  the  court  of  the  capturing  power — the  prize  court  of 
the  United  States — and  say,  "Where  is  my  ship?  Restore  it  to  me  with  costs  and 
damages."  The  French  owner  goes  to  the  American  court  and  says :  "  Bring  in  ray 
ship,  in  order  that  I  may  have  it  restored  and  get  my  costs  and  damages."  "  No,"  says 
the  captor,  "we  haven't  got  it;  the  English  government  took  it  from  us;  very  likely 
they  are  keeping  it  for  you  at  the  Cape  of  Good  Hope."  To  the  Cape  of  Good  Hope 
then  goes  the  French  owner  and  makes  his  demand.  "Oh  yes!"  says  the  colonial  gov- 
ernor, "we've  got  it  all  right;  here  it  is — you  are  quite  welcome  to  it."  "Well,  but," 
says  the  French  owner,  "what  about  my  costs  and  damages?  My  ship  has  been  rot- 
ting; she  has  lost  ii  voyage;  and  the  damages  I  want  are  a  great  deal  more  than  the 
value  of  the  ship."  I  want  to  know  whether  the  government  are  going  to  undertake 
to  pay  costs  and  damages  in  such  cases.  This  is  not  the  case  of  a  belligerent;  it  is  the 
case  of  the  French  government ;  and  will  you  tell  the  French  government  that  you 
will  not  pay  costs  and  damages;  that  they  may  be  thankful  to  get  back  the  ship,  . 
although  you  have  deprived  them  of  the  advantage  which  international  law  gave 
them,  of  going  to  the  court  of  the  captor  and  getting  costs  and  damages  there?  Does 
the  attorney  general  mean  to  say  that  is  international  law ;  that  there  is  any  prece- 
dent for  such  doctrine  ?  If  we  are  to  have  any  more  argument  to-night,  I  shall  be  glad 
to  hear  whether  the  government  can  controvert  that  clear  proposition.  I  should  like 
to  know  how  the  government  are  prepared  to  deal  with  cases  of  this  kind.  I  venture 
to  say  that  it  is  as  clear  as  any  proposition  of  international  law  that  in  such  a  case  you 
are  Injuring  not  the  belligerent  but  a  co-neutral  power.  What  is  the  sole  fragment  of 
authority  for  the  doctrine  which  the  attorney  and  solicitor  generals  have  propounded 
in  the  House  of  Commons  to-night?  I  was  very  much  surprised  to  hear  this  authority 
first  put  forward  by  the  solicitor  general  in  a  very  solemn  manner,  and  repeated  after- 
ward by  the  attorney  general.  Says  the  solicitor  general,  it  is  not  a  new  doctrine,  it 
is  quite  old  and  common;  it  depends  upon  the  simplest  and  clearest  principles, 
because  it  is  a  plain  doctrine  of  international  law,  that  if  a  prize  is  taken  in  neutral 
waters,  the  neutral  steps  in,  takes  the  prize,  and  restores  it  to  the  owner.  Moreover, 
he  said,  the  same  thing  happens  when  a  prize  is  taten  on  the  high  seas  by  a  ship  fitted 
out  in  the  neutral  jurisdiction  ;  whenever  the  prize  comes  within  the  jurisdiction  of  the 
neutral,  the  neutral  may  seize  and  hold  it  for  the  owner.  And,  say  the  attorney  and 
solicitor  generals,  the  ground  of  this  is  that  your  neutrality  has  been  violated ;  and 
whenever  your  neutrality  has  been  violated  you  may  go  at  once  and  seize  any  prize 
which  comes  into  your  possession.  I  was  very  much  amused  at  an  observation  of  the 
attorney  general  in  reference  to  his  fellow  attorney  at  the  Cape,  which  he  might,  per- 
haps, have  rather  more  justly  applied  to  the  solicitor  general.  My  honorable  and 
learned  friend  said  that  the  colonial  attorney  general,  when  he  quoted  Wheaton,  which 
was  a  text-book,  did  not  perceive  the  special  ajid  limited  application  of  what  he  Wjas 
quoting.  I  venture  to  recommend  that  observation  to  the  solicitor  general.  It  is,  a 
dangerous  thing  to  quote  elementary  writers  unless  you  cite  the  whole  of  what  they 
say  on  a  particular  subject.  If  the  solicitor  general  had  looked  a  little  closer  at  this 
part  of  Wheaton  he  would  have  seen  there  a  most  material  statement,  which  would 
have  relieved  him  from  much  of  the  oiiscurity  into  which  he  has  fallen.    Wheaton 


"  The  jurisdiction  of  the  national  courts  of  the  captors,  to  determine  the  validity  of 
captures  made  under  the  authority  of  their  government,  is  exclusive  of  the  judicial 
authority  of  every  other  country,  with  two  exceptions  only ; " 

Which  two  exceptions  are  the  cases  mentioned  by  the  solicitor  general,  and  if  hioh,  being 
two  exceptions  only,  negative  the  idea  of  there  being  any  other  exceptions.  The  first 
is  where  a  capture  has  been  made  within  the  territorial  limits  of  the  neutral,  and  the 
second,  where  it  has  been  made  by  an  armed  vessel  fitted  out  within  the  neutral  juris- 
diction. Wheaton  then  goes  on  to  say  that  Louis  XIV  did  make  an  ordonnance  in  1681, 
by  which  he  attempted  to  extend  the  rule ;  but  it  was  always  considered  unsound  inter- 
national law,  and  had  never  been  acted  on.  This  is  not  a  mere  question  of  words.  No 
power  has  got  the  right  to  take  a  prize  by  the  strong  hand  and  restore  it  by  the  strong 
hand.  What  your  right  is,  is  to  set  up  an  admiralty  jurisdiction  to  determine  the  ques- 
tion of  rightful  capture.  These  questions  are  not  to  be  determined  by  a  colonial  secretary, 
but  by  a  court  duly  founded  for  the  purpose ;  and  no  international  law  has  said  that 
you  may  have  a  prize  court  unless  in  those  two  excepted  cases;  and  if  you  go  beyond 
those  cases,  you  go  beyond  the  limits  and  violate  international  law.  The  attorney  gen- 
eral was  driven  by  despair  to  rely  on  an  ordinance  of  Holland  200  years  old,  which,  so 
far  as  we  know,  has  never  been  acted  on,  and  which,  if  it  were  acted  on,  would  prove 
immensely  too  much — in  fact,  so  much  that  I  do  not  suppose  the  attorney  general  would 
rely  on  it  for  a  moment.  It  was  a  municipal  ordinance  passed  to  this  effect-;- that  if  a 
ship  of  war  and  a  prize  came  into  a  certain  part  of  their  canals,  not  only  the  prize  should 
be  seized,  but  the  ship  of  war  also,  and  everybody  on  board  put  in  prison.  Is  that  the 
view  of  international  law  taken  by  the  government  ?    These  are  the  only  authorities 
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■wWch  the  government  can  produce.  Mr.  Wheaton,  into  whom  the  solicitor  general  has 
only  cursorily  looked,  when  he  is  properly  understood,  limits  interference  expressly  to 
two  exceptional  cases  ;  and  as  for  the  Dutch  ordinance,  I  make  the  attorney  general  a 
present  of  that  with  all  my  heart.  If  the  government  had  told  us  here,  as  was  declared 
in  another  place,  that  they  were  not  prepared  to  contend  for  such  propositions  of  inter- 
national law,  then  we  should  have  no  more  to  say ;  but  here  they  contend  that  these 
propositions  are  right,  and  I  say  it  is  the  duty  of  this  House  to  take  th«  matter  up.  The 
government,  we  are  told,  are  considering  the  matter,  but  they  are  considering  it  with 
the  idea  that  they  have  got  a  right  to  seize  these  prizes.  It  is  an  affair  which  demands 
the  attention  of  the  House  of  Commons,  for  some  morning  we  may  wake  up  and  find  a 
conflict  arisen  in  some  one  of  our  colonies,  in  which  we  shall  have  the  mortification  of 
having  to  admit  that  we  are  altogether  in  the  wrong.  I  appeal,  therefore,  to  the  House 
of  Commons  to  affirm  the  proposition  contained  in  the  motion  of  my  honorable  friend, 
that  the  instructions  given  by  the  Duke  of  Newcastle  to  Governor  Wodehonse,  which 
remain  still  unrevoked,  are  at  variance  with  the  principles  of  international  law. 

Question  put. 

The  House  divided : 

Ayes 219 

Noes 185 

Majority 34 

Main  question  put  and  agreed  to. 
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EELATIVE  TO  THE  OOKFEDBEATE  SHIP  GEOKGIA.* 

[From  Hansard's  Parliamentiiry  D6l)atea,  vol.  175,  pp.  467-514.J 

House  of  Commons,  May  13, 1864. 

UNITED  STATES — THE   CONFEDERATE   SHIP   GEORGIA — OBSERVATIONS. 

Mr.  T.  Baking.  I  rise  to  call  attention  to  the  circumstances  under  whicli  the  Georgia 
has  been  allowed  to  enter  the  port  of  Liverpool,  and  to  put  a  question  on  the  subject. 
As  I  bring  this  matter  before  the  House  simply  as  one  of  English  interest,  I  shall  not 
refer  to  the  feelings  or  prospects  of  either  of  the  contending  parties,  nor  shall  I 
endeavor  to  provoke  an  expression  of  sympathy  with  either  side.  I  wish  to  make  no 
charge  against  any  one,  and  if  I  refer  at  all  to  the  past,  it  will  be  merely  for  the  pur- 
pose of  illustrating  the  position  in  which  the  country  is  placed  as  to  its  international 
engagements.  Tlie  question  is  of  very  considerable  importance,  and  deserves,  I  am 
persuaded,  the  serious  consideration  of  the  House.  An  incident  has  recently  occurred 
which  is  of  a  most  extraordinary  character.  A  vessel  of  war  carrying,  as  they  were 
told,  the  flag  and  commission  of  the  confederate  government,  has  recently  entered  the 
port  of  Liverpool.  She  is  still  there,  and  when  the  House  hears  the  history  of  her 
career,  it  will  be  somewhat  surprised  at  the  course  which  ha,8  been  pursued.  This  is 
her  history:  The  Japan,  otherwise  the  Virginia,  commonly  known  as  the  Georgia,  was 
built  at  Dumbarton,  on  the  Clyde.  She  was  equipped  by  a  Liverpool  firm.  Her  crew 
were  shipped  by  the  same  Liverpool  firm  for  Shanghai,  and  sent  around  to  Greenock  by 
steamer.  She  was  entered  on  the  31st  of  March,  1863,  as  for  Point  de  Galle  and  Hong 
Kong,  with  a  crew  of  forty-eight  men.  She  cleared  on  the  1st  of  April.  She  left  her 
anchorage  on  the  morning  of  the  2d  of  April,  ostensibly  to  try  her  engines,  but  did  not 
return.  She  had  no  armament  on  leaving  Greenock,  but  a  few  days  after  her  departure 
a  small  steamer  caUed  the  Allar,  freighted  with  gnns,  shot,  shell,  &c.,  and  having  on 
board  a  partner  of  the  Liverpool  firm  who  had  equipped  her  and  shipped  her  crew,  left 
Newhaven  and  met  the  Georgia  oif  the  coast  of  France,  near  Ushant.  The  cargo  of  the 
Allar  was  successfully  transferred  to  the  Georgia  on  the  8th  or  9th  of  April ;  her  crew 
consisted  of  British  subjects.  The  Allar  put  into  Plymouth  on  the  11th  of  April, 
bringing  the  Liverpool  merchant  who  had  directed  the  proceedings  throughout,  and 
bringing  also  fifteen  seamen  who  had  refused  to  proceed  in  the  Georgia  on  learning 
her  real  character.  The  rest  of  the  crew  remained.  At  the  time  of  her  departure  the 
Georgia  was  registered  as  the  property  of  a  Liverpool  merchant,  a  partner  of  the  firm 
which  shipped  the  crew.  She  remained  the  property  of  this  person  until  the  23d  of 
June,  when  the  register  was  canceled,  he  notifying  the  oolleoter  of  her  sale  to  foreign 
owners.  During  this  period,  namely,  from  the  1st  of  April  to  the  23d  of  June,  the 
Georgia  being  still  registered  in  the  name  of  a  Liverpool  merchant,  and  thns  his  prop- 
erty, was  carrying  on  war  against  the  United  States ,  with  whom  we  were  in  alliance.  It 
was  while  still  a  British  vessel  that  she  captured  and  burnt  the  Dictator,  and  captured 
and  released  under  bond  the  Giiswold,  the  same  vessel  which  had  brought  corn  to  the 
Lancashire  sufferers.  The  crew  of  the  Georgia  was  paid  through  the  same  Liverpool 
firm.  A  copy  of  an  advance  note  used  is  to  be  found  in  the  diplomatic  correspondence.  The 
same  firm  continued  to  act  in  this  capacity  throughout  the  cruise  of  the  Georgia.  After 
cruising  in  the  Atlantic  and  burning  and  bonding  a  number  of  vessels,  the  Georgia 
made  for  Cherbourg,  where  she  arrived  on  the  28th  of  October.  There  was  at  the  time 
much  discontent  among  the  crew.  Many  deserted,  leave  of  absence  was  given  to 
others,  and  their  wages  were  paid  all  along  by  the  same  Liverpool  firm.  In  order  to 
get  the  Georgia  to  sea  again  the  Liverpool  firm  enlisted  in  Liverpool  some  twenty  sea- 
men, and  sent  them  to  Brest.  The  Georgia  left  Cherbourg  on  a  second  cruise,  but 
having  no  success  she  returned  to  that  port,  and  thence  to  Liverpool,  where  her  crew 
have  been  paid  off  without  any  concealment,  and  the  vessel  is  now  laid  up.  Here, 
then,  is  the  case  of  a  vessel  clandestinely  built,  fraudulently  leaving  the  port  of  her  cou- 

•  Transmitted  iritli  dispatch  'So.  694,  from  Mr.  Adams  to  Mr.  Seward,  May  19, 1864 ;  see  vol.  II,  p.  704. 
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• 
struction,  taking  Englishmen  on  board  as  her  crew,  and  waging  war  against  the  United 
States,  an  ally  of  ours,  without  having  once  entered  a  port  of  the  power  the  cominission 
of  which  she  bears,  hut  being  for  some  time  the  property  of  an  English  subject.  She 
has  now  returned  to  Liverpool,  and  has  returned,  I  am  told,  with  a  British  crew  on 
board,  who,  having  enlisted  in  war  against  an  ally  of  ours,  have  committed  a  misde- 
meanor in  the  sight  of  the  law.  We  hear  nothing  of  the  steps  which,  under  those 
circumstances,  were  taken  by  the  government ;  but  I  feel  assured  they  have  done  all 
that  lay  in  their  power,  and  was  consistent  with  their  duty  under  the  existing  law,  to 
prevent  the  repetition  of  such  an  outrage.  It  is,  therefore,  not  their  conduct  in  thii 
matter,  but  the  impotency  and  insufficiency  of  the  foreign  enlistment  act,  which  our 
courts  of  justice  find  it  impossible  to  interpret,  that  I  wish  to  bring  under  the  notice 
of  the  House.  Many  of  these  vessels  are  afloat  committing  injury  on  our  ally.  The 
vessels  to  which  I  allude  are  vessels  which  would  undoubtedly  have  been  arrested  if 
time  had  been  given  and  if  their  purpose  had  been  known.  The  question  is,  in  fact, 
can  we  be  said  to  be  carrying  out  our  obligations  as  a  neutral  power  toward  a  belli- 
gerent which  is  an  ally,  in  a  manner  consistent  with  international  law,  though  it  may 
be  in  harmony  with  our  municipal  law,  while  such  a  state  of  things  is  permitted  to 
exist?  For  my  own  part,  I  have  no  wish  to  lose  myself  in  the  mazes  of  a  legal  dis- 
cussion on  the  subject,  but  common  sense  as  well  as  international  law,  I  believe, 
prescribe  that  a  neutral  should  act  toward  a  belligerent  who  is  an  ally  as  she  would 
like  under  corresponding  circumstances  to  be  done  by.  It  was  in  order  to  prevent  a 
war  between  neutrals  and  belligerents  that  the  foreign  enlistment  act  was  passed;  and 
if  vessels  are  allowed  to  proceed  on  a  course  of  devastation,  if  they  were  admitted  into 
the  ports  of  our  dependencies  and  colonies,  and  not  only  that,  but  to  put  into  ports  in 
this  country,  is  it  not,  I  will  ask,  time  to  consider  whether  we  should  not  do  our  duty 
toward  others,  and  whether  the  existing  law  affords  us  the  means  of  protecting  the 
interests  of  our  ally  as  well  as  our  own  ?  The  question  as  to  the  extent  to  which  those 
vessels  ought  to  be  admitted  to  the  ports  of  our  colonies  and  dependencies  is,  I  contend, 
one  of  serious  importance  ;  but  it  is,  at  the  same  time,  one  as  to  which  I  think  there 
can  be  no  doubt  what  course  the  government  should  adopt.  AVhen  a  vessel  fraudulently 
leaves  our  ports,  which  we  know  would  have  been  arrested  here  had  her  objects  been 
ascertained  and  her  construction  certified,  and  proceeds  to  carry  into  effect  proceedings 
of  hostility  against  an  ally  to  the  endangering  of  the  peace  of  this  country,  it  seems  to 
me  that  it  is  the  duty  of  the  government  to  avail  themselves,  in  her  case,  of  the  powers 
which  they  possess,  and  by  proclamation  to  shut  our  ports  against  her.  If  the  House 
will  permit  me,  I  wiU  read  on  the  subject  a  passage  from  a  writer  on  international 
law  who  signs  himself  "  Historicus,"  and  who  says,  speaking  of  the  Alabama: 

"  First  of  all,  the  English  government  must  decide,  on  the  best  information  at  their 
disposal,  whether  she  was  or  was  not  unlawfully  equipped  in  this  country  in  breach  of 
our  neutrality.  Their  decision  on  this  point  ought  to  be  final,  for  they  are  the  sole 
judges  of  it,  and  the  federal  authorities  may  impugn  their  judgment,  but  cannot  ques- 
tion their  determination.  If  the  English  government  determine  that  the  Alabama  was 
not  unlawfully  equipped  within  the  realm,  she  will,  of  course,  enjoy  the  privileges  and 
immunities  of  any  other  lawful  belligerent  cruiser.  If,  on  the  other'hand,  she  is  decided 
to  have  been  unlawfully  equipped,  then  she  ou.ght  to  be  forbidden  access  to  any  port 
within  the  jurisdiction  of  Great  Britain.  If  she  conies  within  our  ports  with  a  prize, 
her  prize  should  be  taken  from  her  and  restored  to  her  original  owner,  and  sh*  herself 
compelled  to  depart." 

There  is  another  extract  from  the  same  writer  to  which  I  wish  also  to  invite  the  atten- 
tion of  honorable  members.    It  is  as  follows : 

"  Now,  it  is  a  sound  and  salutary  rule  of  international  practice,  established  by  the 
Americans  themselves,  in  1794,  that  vessels  which  have  been  equipped  in  violation  of 
the  laws  of  a  neutral  state  shall  be  excluded  from  that  hospitality  which  is  extended  to 
other  belligerent  cruisers,  on  whose  origin  there  is  no  such  taint.  Accordingly,  the  cab- 
inet of  Washington  compelled  all  the  French  privateers  which  had  been  illegally  fitted 
out  in  America,  against  England,  to  leave  the  ports  of  the  United  States,  and  orders 
were  issued  to  the  custom-house  officers  to  prevent  their  return.  This  course  of  pro- 
ceeding appears  equally  consonant  to  the  principles  of  law  and  the  dictates  of  policy. 
The  question  then  remains.  Was  the  Alabama  unlawfully  equipped  and  manned  within 
the  jurisdiction  of  Great  Britain  ?  Now,  setting  aside  the  vexed  question  of  equipment, 
I  think  there  can  be'very  little  doubt  on  that  of  enlistment.  The  question  is  one  which, 
from  its  very  nature,  is  not,  and  cannot  become,  the  subject  of  judicial  determination, 
because  a  neutral  government  cannot  exercise  a  jurisdiction  over  such  a  vessel.  It  is 
a  matter  on  which  the  executive  of  the  neutral  government  must,  according  to  the  best 
information  it  can  obtain,  form  its  own  judgment,  and  that  judgment  is  tinal  and  con- 
clusive on  all  parties.  Now,  I  observe  that,  in  a  dispatch  dated  March  27,  1863,  (par- 
liamentary paper,  p.  2,)  Lord  Eussell  writes :  '  The  British  government  has  done  every- 
thing in  its  power  to  execute  tlie  law ;  but  I  admitted  that  the  oases  of  the  Alabama 
and  the  Oreto  were  a  scandal,  and,  in  some  degree,  a  reproach  to  our  law.'  Now,  with 
the  greatest  deference  to  those  persons  who  may  be  of  an  opposite  opinion,  I  submit 
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tlaat  vessels  of  wMcli  sucli  a  statement  can  be  properly  made — and  that  it  was  properly 
made  no  one  acquainted  with  tlie  circumstances  of  their  outfit  and  mauning  can  hon- 
estly doubt — are  not  entitled  to  the  hospitality  of  the  country  whose  laws  they  have 
eluded  and  abused.  I  think  that  to  deny  to  the  Florida  and  Alabama  access  to  our  ports 
would  be  the  legitimate  and  dignified  manner  of  expressing  our  disapproval  of  the  fraud 
which  has  been  practiced  upon  our  neutrality.  If  we  abstain  from  taking  such  a  course, 
I  fear  we  may  justly  lie  under  the  imputation  of  having  done  less  to  vindicate  our  good 
faith  than  the  American  government  consented  at  our  instance  on  former  occasions  to 
do." 

Again,  Earl  Russell,  in  a  dispatch  written  in  the  month  of  June,  said  that  the  British 
goverument  had  done  everything  in  their  power  to  execute  the  law,  but  he  confessed 
that  the  case  of  the  Alabama  was  a  scandal  to  our  laws.  Now,  such  vessels  as  the 
Georgia  are  vessels  which  avowedly  ought  to  have  been  stopped  if  their  purpose  had 
been  known.  They  are  vessels  whose  destination  is  to  roam  about,  never  getting  home, 
and  which  are  tainted  with  the  offense  of  having  violated  our  neutrality.  They  are 
vessels,  therefore,  which,  on  every  ground,  have  no  claim  to  the  hospitality  of  the  coun- 
try, and  I  am  bound  to  say  that  both  our  international  obligations  and  a  due  regard  for 
oui'  own  interests  ought  to  have  led  us  to  exclude  them  from  our  ports.  The  Georgia 
has  arrived  in  Liverpool  and  there  discharged  her  crew,  and  what  guarantee  have  we 
that  other  vessels  may  not  do  the  same ;,  that  bur  neutrality  may  not  be  violated,  and 
that  we  may  not  hereafter  have  to  deal  with  a  state  of  things  in  which  our  position 
will  be  reversed?  While,  therefore,  I  am  anxious  to  express  my  belief  that,  under  the 
law,  as  it  stands,  we  cannot  carry  our  interuatioual  obligations  fully  into  effect,  I  am 
likewise  desirous  of  inviting  the  attention  of  the  House  to  the  situation  in  which  this 
country  will  be,  if  the  precedents  now  established  are  acted  upon,  in  the  event  of  our 
being  involved  in  war,  while  other  states  are  neutral.  Under  the  present  construction 
of  our  municipal  law  there  is  no  necessity  that  a  belligerent  should  have  a  port,  or  even 
a  seashore.  Provided  she  has  money,  or  that  money  is  supplied  to  her  by  a  neutral, 
she  may  fit  out  vessels,  and  those  vessels  need  not  go  to  the  country  to  which  they  are 
said  to  belong,  but  may  go  about  the  seas  dealing  destruction  to  British  shipping  and 
property.  Take  the  case,  jrhich  I  hope  we  shall  avoid,  of  our  being  at  war  with  Ger- 
many. There  would,  as  things  now  stand,  be  nothing  to  prevent  the  Diet  of  Frankfort 
from  having  a  fleet.  A  number  of  the  small  states  of  Germany  might  unite  together 
and  become  a  great  naval  power.  Money  is  all  that  is  required  for  the  purpose ;  and 
Saxony,  without  a  seashore,  might  have  a  first  lord  of  the  admiralty,  wthout  any 
docks,  who  might  have  a  large  fleet  at  his  disposal.  The  only  answer  we  could  make 
under  those  circumstances  to  France  and  the  United  States,  who,  as  neutrals,  might  fit 
out  vessels  against  us  on  the  pretense  that  they  were  German  cruisers,  was  that  we 
would  go  to  war  with  them ;  so  that,  by  the  course  of  policy  which  we  are  pursuing,, 
we  render  ourselves  liable  to  the  alternative  of  having  our  property  completely 
destroyed,  or  entering  into  a  contest  with  every  neutral  power  in  the  world.  We  ought, 
under  these  circumstances,  to  ask  ourselves  what  we  have  at  stake.  I  will  not  trouble 
the  House  with  statistics  on  the  point,  but  we  all  know  that  our  commerce  is  to  be 
found  extending  itself  to  every  sea,  that  our  vessels  float  in  the  waters  of  every  clime, 
that  even  with  our  cruisers  afloat  it  would  not  be  easy  to  pick  up  an  Alabama,  and  that 
the  destruction  of  our  property  might  go  on  despite  all  our  power  and  resources.  What 
would  be  the  result?  That  we  must  submit  to  the  destruction  of  our-  property,  or  that 
our  shipping  interests  must  withdraw  their  ships  from  the  ocean.  That  is  a  danger  the 
apprehension  of  which  is  not  confined  to  myself,  but  is  shared  by  many  who  are  far 
better  able  to  form  a  judgment  than  I  am.  Recollect  that  your  shipping  is  nearly  twice 
as  large  a«  that  of  the  United  States.  If  you  follow  the  principle  you  are  now  adopting 
as  regards  the  United  States,  you  must  be  prepared  to  stand  the  consequences ;  so 
strongly  was  this  felt  by  ship-owners  that  memorials  have  already  been  addressed 
to  the  government  upon  the  subject.  Last  year  such  a  inemorial  was  sent  to  Earl  Rus- 
sell by  the  ship-owners  of  Hull,  and,  if  I  am  not  misinformed,  a  similar  one  has  been 
sent  by  the  ship-owners  of  Belfast  to  his  honorable  and  learned  friend,  the  member  for 
that  borough,  who  has  forwarded  it  to  the  noble  earl.  The  memorialists  stated  that 
they  viewed  with  the  greatest  apprehension  the  permission  which  has  now  been  given 
for  the  violation  of  our  neutrality  and  the  clandestine  furnishing  of  ships  to  a  belli- 
gerent ;  and  last  night  the  honorable  member  for  Liverpool  presented  a  petition,  signed 
by  almost  all  the  great  ship-owners  of  that  place,  enforcing  the  same  view  and  expressing 
the  same  anxiety.  I  am  a  little  surprised  at  this  manifestation,  because  what  is  happen- 
ing around  us  is  a  source  of  great  profit  to  our  ship-owners;  but  it  is  a  proof  that  they 
are  sensible  that  the  future  danger  will  far  preponderate  over  the  present  benefit  and 
advantages.  Merchants  and  ship-owners  are  generally  a  quiescent  body,  attending  to 
their  own  affairs  and  leaving  the  concerns  of  the  country  to  those  in  whose  abilities, 
position,  and  experience  they  have  confidencci  and  on  whom  they  can  rely,  on  whatever 
side  of  the  House  they  may  sit,  patriotically  to  unite  to  avert  the  evils  against  which 
private  individuals  cannot  secure  themselves.  I  think  it  a  matter  of  regret  that  no 
proposal  is  made  by  the  goverument  for  the  modification  of  the  existing  law ;  and  I  can- 
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not  imagine  that,  if  suoli  an  attempt  were  made,  honorable  members  on  my  own  side  of 
the  House,  who  may,  at  times,  be  placed  in  power,  would  refuse  to  assist  in  taking  steps 
to  insure  this  country  against  the  dangers  which  meuance  its  commerce.  We  ought,  I 
think,  no  longer  to  dally  with  this  question.  It  is  one  of  immense  importance  and  of  a 
most  dangerous  character.  Neither  the  government  nor  any  one  else  in  this  House,  I 
am  sure,  can  be  deterred  from  proposing  or  adopting  a  necessary  measure  by  the  fear 
that  they  maybe  taunted  with  acting  at  the  dictation  of  the  United  States.  No  one 
can  be  more  indisposed  than  I  should  be  to  sacrifice  the  rights,  the  interests,  or  the 
honor  of  the  country  to  the  dictation  of  a  foreign  power,  but  no  one  can  be  more  con- 
vinced that  we  ought  to  blush  for  ourselves  and  our  country  if  we  are  deterred  by  the 
fear  of  some  newspaper  taunt,  some  electionering  speech,  or  some  piece  of  stump  ora- 
tory, from  yielding  to  the  dictation  of  reason  and  good  sense,  and  applying  a  remedy 
where  an  evil  has  been  proved  to  exist.  I  have  heard  it  said  that  this  is  not  the  time 
to  take  such  a  step ;  that  we  ought  to  wait  until  the  war  is  over,  when  we  could  pass 
an  act  without  apprehension  that  its  purport  or  intention  might  be  mistaken.  Has 
any  foreign  enlistment  act  ever  passed  in  time  of  peace  ?  Our  own  act  was  passed  in 
1819,  while  Spain  was  at  war  with  her  colonies.  And  let  the  House  remember  the  act 
of  General  Washington,  perhaps  the  boldest  act  in  the  life  of  that  illustrious  man,  when 
he  issued  his  proclamation  to  prevent  the  citizens  of  the  United  States  from  taking  part 
in  a  war  against  Great  Britain.  The  whole  feeling  of  that  country  was  on  the  side  of 
France.  "  France  and  freedom  "  was,  as  a  cry,  opposed  to  "  Great  Britain  and  tyranny." 
All  the  recollections  of  the  past  war  with  Great  Britain  were  fresh  in  the  memory  of  the 
Americans,  and  their  gratitude  to  France  was  still  alive.  Popular  feeling  was  strongly 
against  General  Washington,  and  yet  he  perilled  his  power,  his  influence,  and  his  pop- 
ularity, and  had  the  courage  to  propose  and  carry  a  measure  for  which  he  was  after- 
ward praised  and  blessed  by  hi3  countrymen,  because  they  recognized  it  as  being  in 
accordance  with  wisdom,  with  their  own  interests,  and  with  justice.  What  is  the 
moral  ?  The  moral  which  I  draw  from  that  is,  that  whatever  may  be  our  individual 
sympathies,  or  our  wishes  and  views  as  to  the  causes  or  results  of  the  pending  contest, 
we  need  not  be  afraid  of  being  charged  with  acting  under  the  dictation  of  a  country 
which  is  now  engaged  in  the  most  exhausting  conflict  that  has  ever  occurred.  We 
■ought  not  to  yield  to  sympathy  when  the  dictate  of  duty  is  clear  that  we  should  act  to 
others  as  we  would  that  they  should  act  to  us  ;  we  ought  not  to  be  prevented  from 
adopting  such  a  measure  as  may  avert  the  calamity  to  which  I  have  adverted  so  imper- 
fectly, but  which  now  looms  in  the  view  of  every  ship-owner ;  we  ought  not  to  be 
deterred  irom  passing.such  an  act  as  will  protect  this  coimtry  against  the  charge  of 
■being  neutral  only  when  it  suits  her  purposeSj  and  violating  it  when  it  suits  her  inter- 
ests. I  cannot  help  thinking  that,  if  there  is  to  be  a  change  of  the  law,  this  is  the 
moment  when  those  who  guide  and  control  our  destinies  are  bound  to  consider  what 
course  shall  be  pursued.  We  could  do  it  now  without  giving  rise  to  any  idea  that  we 
had  been  threatened.  If  we  do  it  now  we  may  save  ourselves,  while,  if  it  is  delayed, 
we  cannot  avoid  retribution  hereafter.  If  we  iniss  this  opportunity,  what  we  may  do 
at  a  time  of  general  peace  will  not  be  accepted  when  war  occurs.  We  shall  be  referred 
back  not  to  what  we  have  done  after  the  war  was  over,  but  to  the  acts  which  we  have 
sanctioned  by  our  present  policy.  I  am  anxious  to  ask  the  government  whether  they 
'do  not  see  that  what  has  occurred  at  Liverpool  may  lead  to  our  neutrality  being  called 
in  question,  that  it  perils  the  performance  of  our  national  obligations,  and  may  seriously 
affect  our  interests  and  welfare  in  the  future. 

The  Attorney  Gkneral.  Sir,  with  many  things  which  have  been  said  by  my  honor- 
able friend  in  the  course  of  his  able  and  temperate* speech  I  entirely  agree.  No  one 
who  has  observed  the  condVict  which  the  government  have  endeavored  to  pursue  with 
regard  to  this  important  and  intricate  political  subject  during  the  past  two  years 
can  doubt  that,  whether  successfully  or  otherwise,  they  have  endeavored  to  the  best  of 
their  power  to  vindicate  the  laws  of  this  country,  and  at  the  same  time  to  fufill  the 
obligations  of  a  sincere  and  impartial  neutrality.  I  know  that  these  professions  wiU 
not  meet  with  the  assent  of  those  who,  in  their  own  minds,  have  no  sympathy  with  the 
neutrality  itself,  who  have  given  themselves,  doubtless  under  the  impulse  of  generous 
motives,  to  entire,  unqualified,  and  enthusiastic  sympathy  with  one  or  the  other  of  the 
belligerents.  Nevertheless,  I  have  such  confidence  in  the  justice  and  right  feeling  of 
the  country  as  to  Ijelieve  that  the  people  of  England  generally  will  perceive  that  the 
government,  in  the  course  which  they  have  pursued  in  circumstances  of  no  slight  diffi- 
culty, have  really  desired  to  maintain  the  law  and  preserve  the  honor  of  the  country, 
and  at  the  same  time  not  to  deviate  from  the  path  of  a  real  and  impartial  neutrality. 
Addresssina  myself  first  to  the  last  and  most  generally  important  of  the  topics  of  my 
honorable  friend's  speech,  I  need  hardly  say  tnat  we  are  quite  sensible  of  the  gravity 
of  the  public  evil  which  exi.sts  when  merchants  or  any  other  persons  in  this  country 
liold  themselves  at  liberty,  by  all  kinds  of  shifts  and  evasions,  to  treat  with  contempt 
her  Majesty's  proclamation  of  neutrality,  to  make  themselves  parties  in  a  war  in  which 
her  Majesty  has  proposed  to  be  neutral;  to  shelter  themselves  under  those  opportuni- 
ties of  escape  which  the  just  regard  of  the  law  of  our  country  for  persons  accused  of 
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any  offense  invariably  offers;  and  to  do  acts  wMcli  in  their  immediate  effects  place  in 
peril  the  friendly  relations  of  this  and  another  great  nation,  apd  which  in  their  ultimate 
consequences  may  possibly  recoil  with  disastrous  aud  destructive  effect  upon  the  trade 
and  commerce  of  their  own  country.  The  government  had  some  right  to  hope  that  in 
the  eircnmstances  of  such  a  war  as  tliis,  English  merchants  occupying  eminent  positions, 
■would  not  spell  out  the  law  under  the  advice  of  lawyers,  saying  "I  cannot  find  it  in 
the  bond,"  and  availing  themselves  of  every  means  of  escape  which  ingenuity  can  sug- 
gest, hasten  to  plunge  this  country  into  peril,  and  create  a  precedent  for  future  mischiefs 
and  dangers,  against  which  the  law  of  this  country  seeks  to  provide.  I  hope  the  time 
will  soon  come — indeed,  I  think  I  may  infer  from  the  memorial  to  which  my  honorable 
friend  has  referred  that  the  time  has  already  come,  when  the  voice  of  the  meicantilo 
community  of  England  will  be  raised,  so  that  those  who  may  be  unwilling  to  hold 
themselves  bound  by  her  Majesty's  proclamation  of  neutrality  shall  see  that  they  can- 
not expect  the  moral  support  of  the  great  body  of  their  fellow  countrymen.  I  must 
endeavor  to  show  that  the  conduct  which  has  been  pursued  by  her  Majesty's  government 
on  this  subject  has  been,  at  least,  of  that  character  which  the  country  had  a  right  to 
expect.  The  House  is  aware  that  there  are  only  three  vessels  which  are  alleged,  and 
in  those  cases  I  do  not  say  the  allegations  are  well  founded,  as  they  have  never  been 
brought  to  the  test  of  judicial  proceedings,  but  there  are  oiily  three  vessels  altogether 
which  are  alleged  to  have  been  fitted  out  in  this  country  in  violation  of  the  law,  and 
with  the  practical  effect  of  placing  this  country  in  the  situation  of  ministering  in  an 
important  and  formidable  manner  to  the  warlike  requirements  of  one  of  the  two  belli- 
gerents. Her  Majesty's  government  believe  that  the  law  was  intended  to  strike,  and 
does  strike  at  such  acts.  With  regard  to  those  three  ships,  the  House  will  recollect 
that  the  first  which  left  the  shores  of  this  country,  the  Oreto,  afterward  the  Florida, 
left  before  any  information  upon  which  the  government  could  act  had  been  imparted 
to  them.  That  vessel  was  afterward  arrested  at  Nassau,  was  tried  there  aud  acquitted, 
but  it  was  found  that  there  was  reasonable  cause  for  the  arrest.  So  far  the  government 
was  not  to  blame.  As  to  the  next  ship,  the  Alabama,  I  need  not  repeat  what  was  said 
upon  a  former  occasion  as  to  the  steps  which  were  taken  by  the  government,  after  full 
consideration  of  the  evidence  laid  before  them,  with  a  view  to  arrest  that  vessel.  It  is 
well  known  to  the  House  and  to  the  country  that  orders  to  that  effect  were  given,  bnt 
the  ship  in  the  meantime  made  her  escape.  Then,  lastly,  there  was  this  vessel,  the 
Creorgia,  as  to  which  no  information  whatever  reached  her  Majesty's  government ;  no 
evidence  upon  which  we  could  act  until  she  was  actually  gone.    So  successfully  dis- 

gnised  were  the  real  designs  of  those  connected  with  that  ship  that,  as  my  honorable 
iend  has  stated,  the  crew  were  actually  engaged  for  a  voyage  to  Shanghai,  and  all 
other  arrangements  for  arming  her  were  made  with  a  view  to  concealment  and  disguise, 
and  it  was  only  off  the  coast  of  France  that,  meeting  another  vessel,  she  received  her 
armament  aud  re-enlisted  her  crew.  The  government,  therefore,  had  no  opportunity 
of  interfering  so  as  to  stop  that  vessel,  If  there  be  those  who  think  that  all  those  pro- 
ceedings connected  with  these  ships  were  perfectly  lawful,  they  will,  I  am  sure,  join 
with  me  in  regretting  that,  if  lawful,  they  were  not  also  open,  avowed,  and  above 
board.  It  does  not  seem  altogether  probable,  that  if  the  persons  engaged  in  these  pro- 
ceedings had  believed  in  their  lawfulness,  they  would  have  taken  all  possible  pains  to 
disguise  their  real  character.  Afterward,  as  the  House  is  aware,  her  Majesty's  govern- 
ment took  action  in  the  case  of  the  Alexandra,  and  since  then  they  have  done  the  same 
with  regard  to  two  other  vessels,  concerning  which  I  will  say  nothing,  as  they  will 
soon  be  the  subject  of  judicial  trial.  I  may  also  mention  that  in  Scotland  the  govern- 
ment directed  the  seiznre  of  the  vessel  Pampero,  under  the  foreign  enlistment  act,  and 
the  result  of  that  proceeding  has  been  that  a  verdict  has  been  given  by  consent  for  the 
Crown,  and  that,  while  great  liberality  has  been  shown  in  waiving  the  forfeiture 
to  the  Crown,  security  has  been  taken  against  the  employment  of  the  vessel  for  any 
belligerent  service,  and  the  authority  of  the  law  has  been  successfully  vindicated.  I 
am  happy  to  be  able  to  say  that,  whatever  may  have  been  the  difficulties  which  in 
these  cases  the  government  have  had  to  encounter  in  point  of  law  or  evidence,  the 
interference  of  the  government  does  appear  to  have  been  productive  of  good  effect,  as 
it  has  impeded  the  progress  of  the  system  of  fitting  out  naval  armaments  for  a  bellige- 
rent state.  We  have  no  reason  to  believe  that  the  efforts  of  the  government  have  been 
unsuccessful  in  their  practical  object,  nor  even  so  far  as  regards  the  elucidation  of  the 
law,  although  it  would,  perhaps,  be  premature  to  express  a  confident  opinion  upon  a 
subject  concerning  which  high  authorities  have  differed.  But  I  cannot  avoid  express- 
ing a  sanguine  hope  that  the  result  of  the  measmres  taken  by  the  government  will  be 
to  clear  up  some  of  the  difficulty  attaching  to  the  construction  of  the  law,  aud  to  lead 
in  future  to  a,  better  observance  of  it.  I  am  encouraged  in  that  hope  by  the  fact  that 
in  the  Court  of  Exchequer  two  learned  judges  adopted  the  construction  of  the  act  upon 
which  the  Crown  had  been  advised  to  proceed.  Their  construction  has  since  received 
the  indorsement  of  a  learned  judge  in  the  Queen's  Bench,  under  circumstances  which 
make  it  probable  that  other  judges  of  that  court  may  concur  in  his  opinion,  and  in  the 
ease  of  the  Pampero,  in  Scotland,  the  judges  of  the  court  of  session  pronounced  opinions 
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tending  to  a  great  extent  to  confirm  tlie  construction  of  the  act  contended  for  by  the 
Crown. 

The  result  of  all  this  is  to  leave  the  government  in  a  situation  in  which  they  have  a 
right  to  hope  that  the  law,  as  it  is,  may,  in  all  such  cases,  he  capable  of  being  viudicated, 
and  that  steps  taken  to  vindicate  it  will  not  fail  in  their  object,,  and  therefore  the  House 
will  probably  think  that  it  will  not  be  improper,  instead  of  now  suggesting  a  change 
of  the  law,  for  the  government  to  act  upon  that  view;  but  if  it  should  prove  to  be 
otherwise,  and  that  the  present  law  is  not  sufficient,  then  I  trust  they  may  hereafter  look 
for  that  support  and  encouragement  from  this  House  and  the  country  which  upon  a  subject 
so  important  it  is  essential  to  obtain.  If,  in  the  absence  of  such  support  and  encourage- 
ment, proposals  for  a  change  of  the  law  were  ineifectually  made,  it  would  commit  those 
who  ought  to  have  the  common  interest  of  the  country  at  heart  to  a  premature  expres- 
sion of  opinion  which  might  have  disastrous  effects  upon  the  future  of  this  country. 
We  think,  therefore,  that  if  it  should  ever  become  necessary  to  consider  the  subject,  it 
should  be  considered  at  a  time  when  no  i)aTty  feelings  nor  temporary  sympathies  may 
exist  to  induce  the  House  to  take  a  course  which  it  may  be  difficult  afterward  to  retract, 
and  which,  if  persevered  withj  might  be  attended  with  serious  consequences  to  the 
welfare  of  the  country.  Under  these  circumstances,  the  House  will,  no  doubt,  consider 
that  government  are  doing  right  in  adhering  to  their  original  hope  that  the  law  as  it 
is  may  be  found  sufficient  for  its  purpose,  and,  at  all  events,  that  they  ought  not  to 
propose  any  change  in  the  law  until  they  are  convinced  that  there  is  an  absolute  neces- 
sity for  it,  and  that  such  proposals  will  receive  the  encouragement  and  support  of  the 
House  and  the  country,  without  which  they  could  not  be  carried  into  effect.  Having 
said  that,  I  will  address  myself  to  the  particular  subject  of  the  motion  of  my  honorable 
friend.  I  have  shown  that  with  regard  to  the  former  history  of  the  Georgia  the  gov- 
ernment have  omitted  nothing  which  they  could  do  under  the  circumstances.  That 
ship  has  now  returned  as  a  confederate  ship — a  public  ship  of  war,  with  a  regular  com- 
mission as  such.  I  must  here  notice  one  observation  of  my  honorable  friend.  He  says, 
that  from  the  1st  of  April,  1863,  until  the  following  23d  of  June,  this  ship,  the  Georgia, 
was  registered  in  this  country  in  the  name  of  a  British  owner,  a  merchant  of  Liverpool, 
and  that  therefore  she  was  cruising,  burning,  and  destroying  vessels  at  a  time  when 
she  was  a  British  ship.  I  must  demur  altogether  to  the  law  of  my  honorable  friend  in 
that  respect.  The  register  is  nothing  but  the  evidence  of  the  title  of  a  British  o^vner  for 
a  municipal  purpose  in  this  country.  A  ship  which  has  a  British  register,  and  which  is 
afterward  transfeiTed  to  a  foreign  belligerent  power,  cannot,  from  the  mere  fact  of  her  stiU 
remaining  registered  in  England  as  the  property  of  a  British  owner,  in  any  way  be 
justly  styled  a  British  ship. ,  Nor  can  it  be  said  that  she  has  not  become  what  this 
vessel  reaUy  is — a  public  vessel  of  war.  I  regret  that  my  honorable  friend  should  have 
used  an  argument  that  may  seem  to  give  countenance  to  assertions  which  have  repeat- 
edly been  made,  but  which  are  quite  destitute  of  foundation,  that  these  ships  are  British 
pirates.  They  are  not  British,  and  they  are  not  pirates.  That  expression  is  untrue  in 
fact — dishonorable  to  this  country;  and  I  trust  that  all  those  who  have  the  honor  of 
this  country  at  heart,  whatever  they  may  see  to  condemn  in  the  conduct  of  persons 
concerned  in  fitting  out  and  navigating  such  vessels  as  those  referred  to,  will  not  give 
encouragement  to  a  proposition  so  extravagant,  and  so  completely  without  foundation. 

I  now  come  to  the  point  suggested  by  the  motion  of  my  honorable  friend.  He  points 
to  the  fact  that  the  Georgia  is  now  at  Liverpool,  under  circumstances  which  show  that 
she  has  never  been  in  any  confederate  port.  Whether  on  that  account  she  ought  to 
have  been  allowed  to  come  in  or  not  I  will  notice  hereafter.  The  ship,  however,  came 
to  Liverpool,  being  at  the  time  a  regular  commissioned  public  ship  of  war.  There  is 
no  doubt  she  was  entitled  to  come  in  in  that  character  by  license  of  the  Crown  as  long 
as  the  rules  issued  by  her  Majesty  in  January,  1862,  remain  unaltered,  because  those 
rules  permit  ships  of  war  belonging  to  both  belligerents  to  come  into  our  ports  under 
certain  restrictions.  They  must  not  remain  more  than  twenty-four  hours,  except  for 
repairs ;  they  must  not  receive  repairs  in  the  nature  of  warlike  equipment,  and  there 
are  strict  limits  as  to  leaving  as  soon  as  the  repairs  are  completed.  This  ship  being  a 
public  ship  of  war  of  the  Confederate  States  is  permitted  to  come  into  our  ports,  and 
so  comes  in  lawfully  as  a  ship  of  war.  The  government  desired  to  have  information 
regarding  the  circumstances  under  which  she  had  entered  our  ports,  and  as  to  the  length 
of  time  she  was  likely  to  remain.  They  understood  she  had  been  brought  into  dock, 
it  was  presumed,  for  the  purpose  of  repair,  and  it  was  afterwards  stated  that  she  was 
likely  to  be  dismantled  and  sold.  If  the  latter  were  the  case,  there  would  be  no  harm 
done  to  the  other  belligerent  power  by  relieving  her  from  all  fear  of  farther  opposition 
on  the  part  of  the  dismantled  vessel.  On  the  other  hand,  if  there  be  no  positive  pledge 
that  she  will  not  leave  a.3  a  ship  of  war,  it  will  be  the  duty  of  her  Majesty's  government 
to  require  her  to  depart  as  soon  as  possible.  My  honorable  friend  has,  however,  raised 
a  larger  and  more  general  question,  for  he  has  asked  whether  the  government  think 
the  admission  of  such  ships  as  he  describes  that  ship  to  be,  consistent  with  their  inter- 
national obligations,  their  profession  of  neutrality,  and  the  preservation  of  British 
interests.     The  government  certainly  has  not  oonsidered  the  limited  and  qualified 
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admission  of  ships  of  this  kind  into  British  ports  to  be  at  all  inconsistent  with  their 
duty  in  any  respect.  But  for  the  first  element  in  the  case  to  which  the  honorable  gen- 
tleman has  called  attention,  that  the  vessel  was  originally  manned  and  equipped  from 
British  poi  ts,  I  think  that  every  one  would  grant  her  right  to  admission  into  our  ports, 
in  the  same  way,  and  under  the  same  conditions,  as  ships  of  the  federal  States  are 
admitted.  I  must,  however,  notice  that  my  friend  has  imported  into  the  case  a  consid- 
eration which  has  been  frequently  dwelt  upon  in  the  various  publications  issued  upon 
this  subject— namely,  that  the  ship  has  never  been  in  any  of  the  ports  of  the  belligerent 
power  under  whose  flag  she  sails.  It  is  argued  that  this  is  a  circumstance  which  pre- 
vents a  ship  from  acquiring  the  character  of  a  belligerent  ship  of  war.  It  has  been 
supposed  that  there  is  some  rule  or  other,  some  settled  principle  of  international  law, 
which  will  bear  out  this  conclusion.  It  should  not  be  our  practice  to  invent  new  rules 
of  international  law  to  suit  particular  cases,  and  I  may  state  that  such  a  rule  as  this  was 
never  heard  of  To  say  that  a  country  whose  ports  are  blockaded  is  not  at  liberty  to  avail 
herself  of  all  the  resources  whichmay  be  at  her  command  in  other  parts  of  the  world,  that 
she  may  not  buy  ships  in  neutral  territory  and  commission  them  as  ships  of  war  with- 
out bringing  them  to  her  own  country  first,  is  a  doctrine  which  is  quite  preposterous, 
and  all  the  arguments  founded  upon  such  a  doctrine  only  tend  to  throw  dust  into  men's 
eyes  and  to  mislead  them.  We  cannot,  therefore,  upon  those  grounds  make  this  ship 
an  exception  to  our  ordinary  rules.  And  now  I  come  to  the  real  question.  I  have  not 
the  least  doubt  that  we  have  a  ri^ht,  if  we  thought  fit,  to  exclude  from  our  own  ports 
any  particular  ship  or  class  of  ships,  if  we  consider  that  they  have  violated  our  neu- 
k  trality,  but  such  power  is  simply  discretionary  on  the  part  of  the  government,  and 
should  be  exercised  with  a  due  regard  to  all  the  circumstances  of  the  case.  Does  the 
circumstance  of  a  ship  happening  to  liave  been  fitted  out  in  violation  of  the  neutrality 
of  a  neutral  nation  entitle  her,  in  the  first  place,  to  be  refused  recognition  as  a  public 
ship  of  war  ?  Happily,  we  find  an  answer  to  this  question  in  the  history  of  the  juris- 
prudence of  the  United  States,  and  I  do  not  find  that  the  United  States,  which  have 
really  settled  all  the  doctrines  of  law  applicable  to  this  kind  of  violation  of  neutrality 
by  fitting  out  vessels  in  their  ports  for  belligerent  nations,  ever  adopted  the  practice  of 
inquiring  into  the  previous  history  of  public  ships  of  war  which  labored  under  the  sus- 
picion or  allegation  of  having  been  fitted  out  in  their  ports  in  violation  of  their  neu- 
trality.   In  the  cases  of  the  Santissima  Trinidad,  Mr.  Justice  Story  said : 

"In  general,  the  commission  of  a  public  ship,  signed  by  the  proper  authorities  of  the 
nation  to  which  she  belongs,  is  complete  proof  of  her  national  character.  A  bill  of  sale 
is  not  necessary  to  be  produced,  nor  will  the  courts  of  a  foreign  country  inquire  into 
the  means  by  which  the  title  to  property  has  been  acquired.  It  would  be  to  exert  the 
right  of  examining  into  the  validity  of  the  acts  of  the  foreign  sovereign,  and  to  sit  in 
judgment  upon  them  in  cases  where  he  has  not  conceded  the  jurisdiction,  and  where  it 
would  be  inconsistent  with  his  own  supremacy.  The  commission,  therefore,  of  a  public 
ship,  when  duly  authenticated,  so  far  at  least  as  foreign  courts  are  concerned,  imports 
absolute  verity,  and  the  title  is  not  examinable.  The  property  must  be  taken  to  be 
duly  acquired  and  cannot  be  controverted.  This  has  been  the  settled  practice  between 
nations,  and  it  is  a  rule  founded  in  public  convenience  and  policy,  and  cannot  be  bro- 
ken in  upon  without  endangering  the  peace  and  repose  as  well  of  neutral  as  of  bellig- 
erent sovereigns.  The  commission  in  the  present  case  is  not  expressed  in  the  most 
unequivocal  terms,  but  its  fair  purport  and  interpretation  must  be  deemed  to  apply  to 
a  public  ship  of  the  government.  If  we  add  to  this  the  corroborative  testimony  of  our 
own  and  the  British  consul  at  Bnenos  Ayres,  as  well  as  that  of  private  citizens,  to  the 
notoriety  of  her  claim  of  a  public  character,  and  her  admission  into  our  own  ports  as  a 
public  ship,  with  the  immunities  and  privileges  belonging  to  such  a  ship,  with  the 
express  approbation  of  our  government,  it  does  not  seem  too  much  to  assert,  whatever 
may  be  the  private  suspicion  of  a  lurking  American  interest,  that  she  must  be  judicially 
held  to  be  a  public  ship  of  the  country  whose  commission  she  bears." 

The  ship  Independeucia,  to  which  those  words  applied,  was  one  by  which  the  United 
States  foreign  enlistment  act  had  been  violated ;  and  in  the  case  of  the  Cassius  also, 
under  circumstances  like  those  of  the  Georgia,  it  was  decided  that  neither  the  ship  nor 
her  officers  could  be  made  amenable  to  the  jurisdiction  of  the  courts  of  the  United  States, 
when  she  came  in,  after  having  taken  prizes,  in  the  character  of  a  public  ship  of  war. 
The  other  belligerent  has,  indeed,  no  concern  whatever  in  the  course  which  the  neutral 
government  may  think  fit  to  adopt  with  reference  to  this  vessel ;  and  if  the  gov- 
eimment  refused  her  admission  to  the  ports  of  the  United  Kingdom,  it  would  only  be 
done  for  the  purpose  of  vindicating  our  authority.  I  cannot  find,  however,  that  the 
United  States  ever  followed  such  a  course  with  respect  to  a  ship  of  this  character. 
The  Santissima  Trinidad  and  theCasaius  were  both  received  into  the  ports  of  the  United 
States,  were  held  not  to  be  amenable  to  their  courts  of  law,  and  were  never  ordered 
by  the  government  to  leave  any  port.  There  are,  also,  a  very  considerable  number  of 
cases  reported  in  which  prizes  taken  by  ships  fitted  out  in  breach  of  the  neutrality 
laws  of  the  United  States,  and  afterwards  brought  into  the  ports  of  the  United  States, 
were  either  restored  or  questions  raised  in  courts  of  law  as  to  their  restoration ;  but  I 
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can  find  no  instance  of  any  prohibition  or  exclusion  from  any  port  of  that  country  of 
any  ship,  being  a  public  ship  of  war,  -which  had  taken  any  one  of  those  prizes.  We  are 
not,  therefore,  following  the  authority  of  any  precedent  in  the  United  States,  if  we 
exclude  this  vessel  from  onr  ports.  The  honorable  member  for  Huntingdon  has  asked 
if  the  government  think  the  admission  of  such  vessels  to  British  harbors  consistent 
with  our  international  obligations.  This  question  renders  it  necessary  to  determine 
the  precise  right  of  the  other  belligerent  in  this  matter.  Now,  upon  this  question  I 
will  quote  from  another  judgment  of  Mr.  Justice  Story  in  reference  to  the  case  of  the 
Aniisted  de  la  Enez.  In  discussing  this  matter,  I  hope  not  to  utter  a  single  word  in 
the  slightest  degree  offensive  to  any  one  in  the  United  States,  and  least  of  all  to  their 
government ;  but  I  cannot  help  wishing  that  the  authority  I  have  mentioned  had  been 
more  recollected  when,  over  and  over  again,  those  extraordinary  and  extravagant 
demands  were  made  upon  our  government  to  pay  the  value  of  all  the  ships  taken  on 
the  high  seas  by  the  Alabama  and  similar  vessels.  I  need  hardly  remind  the  House 
that  in  1793,  when  the  United  States  did  give  us  compensation  for  certain  prizes  not 
restored,  that  compensation  was  strictly  limited  to  ships  brought  into  their  ports  by 
ships  fitted  out  in  violation  of  their  laws,  and  was  not  extended  to  any  prizes  taken 
upon  the  high  seas,  and  not  brought  into  their  ports.  They  did  not  even  restore,  or 
make  compensation  for,  prizes  which  had  been  brought  into  their  ports  by  French  pri- 
vateers fitted  oxit  in  those  ports  before  the  time  when  they  expressly  prohibited  that 
practice.  AU  they  did  was  to  name  a  particular  date,  and  prohibit  the  Fi-ench  from 
fitting  out  more  privateers,  or  bringing  in  any  more  of  their  prizes  after  that  date. 
Mr.  Justice  Story  thus  lays  down  what  is  the  limit  of  the  obligation  which  the  neutral  ' 
owes  to  the  belligerent  in  this  matter : 

'■'  When  called  upon  by  either  of  the  belligerents  to  act  in  such  cases,  all  that  justice 
seems  to  require  is  that  the  neutral  nation  should  fairly  execute  its  own  laws,  and  give 
no  asylum  to  the  property  unjustly  captured.  It  is  bound,  therefore,  to  restore  the 
property  if  found  within  its  own  ports ;  but,  beyond  this,  it  is  not  obliged  to  interfere 
between  the  belligerents." 

So  that  he  distinctly  says  we  are  to  execute  our  laws  fairly ;  we  are  to  give  no  asylum 
to  prizes  captured  by  ships  fitted  out  in  violation  of  our  neutrality,  which  are  property 
unjustly  captured ;  but  he  does  not  say  that  an  asylum  may  not  be  given  to  public 
ships  of  war,  whatever  their  previous  history  ;  and  he  adds  that,  beyond  the  limits 
which  he  mentions,  we  are  not  obliged  to  interfere  between  the  belligerents.  The 
authority  of  Mr.  Justice  Story,  therefore,  excludes  the  proposition  that  belligerents 
have  any  rights  entitling  them  to  require  interference  by  the  neutral  to  the  extent. 
of  excluding  absolutely  from  her  ports  ships  of  this  description,  if  it  does  not  seem  to 
the  neutral  herself  necessary  to  do  so.  I  say,  then,  we  have  done  all  which  that 
authority  requires  us  to  do.  And  now  I  wiU  ask  what  reasons  there  are  for  the  hesita-^ 
tion  of  the  government  to  take  the  extreme  step  of  absolutely  excluding  these  particu- 
lar ships  from  our  ports  when,  at  the  same  time,  all  the  ships  of  the  United  States  gov- 
ernment are  admitted.  Some  reasons  can  be  given  ;  the  House  will  judge  of  them.  I 
believe  they  have  had  considerable  influence  upon  the  determination  of  the  government 
upon  this  question,  and  I  think  they  are  such  as  are  consistent  with  an  honest  desire 
to  maintain  our  neutrality  and  fulfil  our  international  obligations.  In  the  first  place, 
the  maintenance  of  neutrality  is  plainly  consistent  with  the  maintenance  of  our  own 
rights,  and  I  entirely  repudiate  the  argument,  which  has  been  sometimes  used,  that 
you  are  not  to  enforce  your  own  laws,  because  the  effect  of  doing  so  may  possibly  be  to 
put  one  of  the  parties  to  greater  disadvantage  than  the  other.  Neutrality  does  not 
require  that  you  should  at  all  consider  that.  On  the  other  hand,  where  you  have  no 
law  to  enforce,  then  it  becomes  worthy  of  consideration  whetheijyou  may  not  be  weigh- 
ing down  the  balance  in  a  manner  not  entirely  consistent  with  neutrality,  if  you  adopt, 
voluntarily,  a  rule  which  would  practically  exclude  from  the  asylum  you  allow  in  your 
ports  the  whole  of  the  navy  of  one  belligerent,  and  no  part  of  the  navy  of  the  other 
belligerent.  That  is  one  consideration.  And  then  there  is  another.  The  whole  of 
the  honorable  gentleman's  argument  assumes  that  the  facts,  and  the  law  applicable  to 
the  facts,  are  substantiated ;  that  we  are  in  a  position  as  between  ourselves  and  the 
Confederate  States  to  treat  the  matter  as  beyond  controversy,  and  to  assume  that  the 
Georgia  was,  in  fact,  fitted  out  in  violation  of  our  neutrality.  Now,  we  may  have  very 
strong  reason  to  suspect  this,  and  may  even  believe  it  to  be  true ;  but  to  say  that  we 
are  to  act  upon  strong  suspicion,  or  belief,  against  another  State,  upon  certain  facts 
which  have  never  been  judicially  established,  and  which  it  is  not  easy  to  bring  to  the  test 
as  between  government  and  government,  that  is  a  proposition  which  is  not  without 
grave  consideration  to  be  accepted.  The  difficulty  of  that  view  is  increased  by  the 
fact  that  we  have  no  diplomatic  relations  with  the  Confederate  States,  and  cannot 
communicate  with  them  in  the  ordinary  way.  For  very  good  reasons  we  have  not 
recognized  them,  and  we  have  not,  therefore,  the  opportunities  of  intercourse  which 
recognition  gives.  What  is  more,  the  government  of  the  United  States,  by  its  ships, 
bars  us  from  the  means  of  communication  which  would  ordinarily  exist  without  recog- 
nition.   Only  the  other  day  her  Majesty's  government  were  anxious  to  communicate 
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and  remonstrate  with  the  government  of  the  Confederate  States,  on  this  very  subject, 
and  actually  gave  a  commission  to  one  of  our  diplomatic  servants,  a  consul,  to  do  so ; 
■when  it  was  announced  that  the  blockading  squadron,  under  the  orders  of  the  United 
States  government,  could  not  permit  even  a  ship  of  war  of  this  country  to  enter  into 
a  blockaded  port  for  the  purpose  of  that  communication.  These  circumstances  greatly 
enhance  the  difficulty  of  bringing  to  a  practical  test  the  question  whether  there  has 
been,  in  this  case,  a  violation  of  our  neutrality.  Upon  that  allegation  the  whole  argu- 
ment depends  ;  and  here,  again,  American  authority  by  no  means  warrants  the  notion 
that  you  ought  to  act  lightly,  or  without  cogent  proof.  In  tlie  case  of  the  Santissima 
Trinidad,  to  Vfhich  I  have  before  referred,  Mr.  Justice  Story  says  as  to  the  kind  of 
proof  which  ought  to  be  insisted  on  in  these  cases : 

''In  a  case  of  the  description  of  that  before  the  court,  where  the  sovereignty  and 
rights  of  a  foreign  belligerent  nation  are  in  question,  and  where  the  exercise  of  juris- 
diction over  captures  made  under  its  ilag  can  be  justified  only  by  a  clear  proof  of  the 
violation  of  our  neutrality,  there  are  still  stronger  reasons  for  abstaining  from  inter- 
ference, if  the  testimony  is  clouded  with  doubt  and  suspicion.  We  adhere  to  the  rule 
which  has  been  ah-eady  adopted  by  this  court,  that  restitution  ought  not  to  be  decreed 
upon  the  ground  of  capture  in  violation  of  our  neutrality,  unless  the  fact  be  established 
beyond  all  reasonable  doubts." 

There,  again,  is  a  principle  which  the  confederate  government  are  entitled  to  have 
the  benefit  of,  and  which  makes  it  matter  of  serious  difJBculty  to  say  that  because  we 
have  very  strong  moral  presumptions  and  very  strong  reason  to  believe  that  a  certain, 
ship  of  war  was  fitted  out  in  violation  of  our  neutrality,  we  are,  therefore,  to  act  sum- 
marily upon  the  supposition.  You  have  here  a  mixed  question  of  facts  and  of  law — 
the  facts  to  be  established  by  evidence,  the  law  to  be  decided  with  reference  to  the 
facts ;  and,  considering  the  controversy  which  has  existed  as  to  the  bearing  and  effect 
of  our  law,  it  is  not  impossible  that  in  some  of  these  cases  the  Confederate  States  may 
have  believed  that  they  were  acting  within  that  law.  All  this  increases  the  difficulty ; 
and  now  I  want  to  suggest  some  other  reasons. 

Of  course,  if  we  act  according  to  the  suggestions  made  to  us  in  this  case,  we  must 
act  on  the  same  principles  and  deal  out  the  same  measure  to  the  other  belligerent. 
And  if  we  are  to  proceed  on  grounds  of  moral  belief,  and  do  not  stop  to  ask  whether 
they  constitute  adequate  legal  grounds  of  action — if  we  are  to  proceed  upon  informa- 
tion of  the  kind  which  carries  conviction  to  the  mind — it  is  impcesible,  I  grieve  to  say, 
to  acquit  the  agents  of  the  United  States,  although  we  may  acquit  their  government,  of 
acts  which,  upon  a  large  scale,  are  inconsistent  with  our  neutrality.  The  case  of  the 
federal  ship  Kearsarge  was  a  case  of  this  character.  Beyond  all  question  a  consider- 
able amount  of  recruiting  was  carried  on  at  Cork  for  the  purposes  of  that  ship,  she 
being  employed  at  the  time  in  our  own  waters,  or  very  near  them,  in  looking  out  for 
her  enemy ;  and  she  was  furnished  with  a  large  addition  to  her  crew  from  Ireland. 
Upon  that  being  represented  to  Mr.  Adams,  he  said,  as  might  have  been  expected, 
that  it  was  entirely  contrary  to  the  wishes  of  his  government,  and  he  was  satisfied 
that  there  must  be  some  mistake.  The  men  were  afterward  relanded,  but  there  can 
be  no  doubt  that  there  had  been  a  violation  of  our  neutrality.  Nevertheless,  we  admit- 
ted the  Kearsarge  afterward  into  English  waters.  We  have  not  excluded  her  from  our 
ports,  and  if  we  had  I  think  the  United  States  government  would  have  considered  that 
they  had  some  cause  of  oifense.  But  it  does  not  rest  there.  I  see  from  the  paper  that 
the  honorable  member  for  Horsham  (Mr.  S.  Fitzgerald)  wants  information  respecting 
the  enlistment  of  British  subjects  for  the  federal  army.  Now,  from  all  quarters  reports 
reach  ns,  which  we  can  not  .doubt  to  be  substantially  true,  that  agents  have  been 
recruiting  for  the  federal  army,  vrith  or  without  the  concurrence  of  the  federal  govern- 
ment, in  Ireland,  and  engage  men  under  the  pretext  of  employing  them  on  railways 
and  public  works  in  America,  but  really  with  the  intention  of  enlisting  them,  and  that 
many  of  these  men  are  so  enlisted.  In  Canada  and  New  Brunswick  the  same  practices 
prevail.  Representations  have  been  made  to  the  United  States  government  respecting 
particular  cases  of  persons  who  have  been  kidnapped  into  the  service  and  then  forced 
to  fight,  or  treated  as  deserters,  and  I  feel  bound  to  say  that  those  representations  have 
not  met  with  that  prompt  and  satisfactory  attention  which  we  might  have  expected. 
How  are  we  to  act  in  this  case  ?  Are  we  to  exclude  from  our  ports  all  the  ships  of  the 
belligerent  whose  agents  are  believed  to  have  been  engaged  in  these  practices  ?  prac- 
tices which,  whatever  may  be  the  intention  of  the  United  States  government,  operate 
largely  to  supply  their  ranks  with  British  subjects  in  violation  of  British  law.  If  we 
are  to  act  in  the  one  case  upon  suspicion,  or  upon  moral  belief  going  beyond  suspicion, 
it  would  be  difficult  to  say  that  we  ought  not  to  act  so  in  the  other.  But  in  what  diffi- 
culties we  should  entangle  ourselves  were  we  so  to  act,  not  being  bound  to  act  by  any 
international  obligation!  What  may  fairly  be  asked  is  that  we  should  do  all  we  can 
to  enforce  our  own  laws  within  our  own  jurisdiction  :  if  we  do  this,  we  may  abstain 
from  doing  more,  unless,  for  our  own  reasons,  we  find  it  expedient.  That  is  the  course 
which  the  government  have  taken ;  that  is  the  course  to  which  they  will  adhere ;  and, 
in  view  of  the  difficulties  I  have  mentioned,  I  think  it  is  a  course  which  is  fully 
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justified.  There  is  OBe  other  consideration  of  importance  which  I  wish  to  mention; 
and  here  again  I  hope  that  what  I  say  will  not  cause  oiiense  in  the  United  States,  for 
I  state  it  because  it  is  true,  and  because  it  is  important  that  the  matter  should  be 
understood.  The  British  government  are  not  assisted  by  the  government  of  the  United 
States  in  matters  of  this  description.  The  demands  which  the  United  States  govern- 
ment make  upon  us  go  so  far  beyond  the  limits  of  anything  they  can  be  entitled  to  ask, 
according  to  any  recognized  rules  and  privileges  of  international  law,  that  it  becomes 
absolutely  necessary  that  this  government  should  exercise  great  caution  indeed  before 
they  do  acts  which  might  possibly  be  misunderstood  and  might  give  foundation  to  the 
idea  that  they  were  done  under  a  supposed  necessity  of  complying  with .  demands  of 
this  kind.  The  House  well  knows  that  I  refer  to  the  extraordinary  demands  arising 
out  of  the  case  of  the  Alabama.  I  have  no  hesitation  in  saying  that  the  United  States 
government,  by  advancing  such  demands  and  by  seeking  to  make  our  government 
responsible  for  pecuniary  compensation  for  prizes  taken  by  the  Alabama  upon  the  high 
seas,  and  never  brought  within  our  ports  or  in  any  way  whatever  under  our  control, 
are  making  demands  directly  contrary  to  the  principles  of  international  law  laid  down 
by  their  own  jurists;  and  thereby  they  render  it  iufinitely  more  difficult  for  us,  at 
theif  request,  to  do  anything  resting  on  our  own  discretion,  which  we  are  not  bound 
to  do  in  law.  What  we  may  fairly  say,  and  what  we  do  say,  is  this:  "We  will  adhere 
to  the  rules  laid  down  by  your  own  authorities.  We  will  execute  our  own  law.  We 
will  allow  no  asylum  to  prizes  or  to  property  unjustly  captured.  If  any  such  are 
brought  in,  any  demand  for  their  reclamation  shall  be  investigated.  But  we  will  not 
undertake  to  recognize  claims  going  beyond  these  limits.  We  will  not  undertake  to 
interfere  beween  belligerents  in  any  other  way  than  that  in  which  we  can  be  shown  to 
be  obliged  to  do  so,  by  the  rules  of  international  law,  and  the  recognized  obligations  of 
neutrality." 

Mr.  W.  E.  FoESTER  saidthatthestrongsympathy  which  he  felt  with  one  of  the  parties 
in  the  American  contest  might  have  enabled  him  to  obtain  information  which  other- 
wise he  could  not  have  procured;  but  he  should  endeavor  to  treat  the  question  before 
the  House  solely  from  an  English  point  of  view,  and  in  an  impartial  manner.  The 
instructions  issued  by  the  admirality  with  reference  to  the  ships  of  either  of  the  belli- 
gerents which  might  enter  any  of  our  ports  were  as  follows : 

"  If  any  ship  of  war  or  privateer  of  either  belligerent  shall  enter  any  port,  roadstead, 
or  waters  belonging  to  her  Majesty,  such  vessel  shall  be  required  to  depart  and  to  put 
to  sea  within  twenty-four  hours  after  her  entrance  into  sucli  port,  roadstead,  or  waters, 
except  in  case  of  stress  of  weather,  or  of  her  requiring  provisions  or  things  necessary 
for  the  subsistence  of  her  crew,  or  repairs,  in  either  of  which  cases  the  authorities  of 
the  port,  or  of  the  nearest  port,  (aa  the  case  may  be,)  shall  require  her  to  put  to  sea  as 
soon  as  possible  after  the  expiration  of  such  period  of  twenty-four  hours,  without  per- 
mitting her  to  take  in  supplies  beyond  what  may  be  necessary  for  her  immediate  use ; 
and  no  such  vessel  which  may  have  been  allowed  to  remain  within  British  waters  for 
the  purpose  of  repair  shall  continue  in  such  port,  roadstead,  or  waters  for  a  longer 
period  than  twenty-four  hours  after  her  necessary  repairs  shall  have  been  completed." 
.  The  honorable  and  learned  attorney  general  had  referred  to  the  case  of  the  Georgia, 
but  he  had  hardly  explained  why  she  had  been  permitted  to  stay  at  Liverpool  in  the 
manner  she  had  remained  there.  There  was  scarcely  a  colorable  ground  for  alleging 
that  the  Georgia  went  into  Liverpool  for  repairs.  She  came  over  from  the  coast  of 
France,  where  she  had  been  staying  thirty  days  in  the  port  of  Bordeaux  for  the  purpose 
of  undergoing  repairs,  and  she  came  ostensibly  to  England  for  the  purpose  of  paying  off 
her  crew.  He  should  like  to  ask  whether  a  federal  vessel  of  war  would  be  allowed  to 
pay  off  its  crew  in  one  of  our  ports  with  the  same  amount  of  accommodation  as  had 
been  given  to  the  confederates.  It  was  said  that  no  one  would  have  a  right  to  call  this 
vessel  a  British  pirate;  he  (Mr.  Forster)  had  never  called  any  of  those  vessels  by  that 
name,  but  they  must  remember  what  the  Georgia  was.  The  Georgia  was  a  confederate 
vessel  which  notoriously  had  been  built  in  England  and  sailed  from  Scotland,  having 
on  board  at  the  time  she  sailed  a  crew  solely  composed  of  British  subjects,  with  two 
exceptions,  and  of  those  exceptions  one  was  a  man  belonging  to  Sweden,  and  the  other 
to  Russia.  She  received  on  the  coast  of  Prance  her  equipment  from  England,  and  was 
owned  by  an  English  merchant  for  months  after  she  begun  to  take  prizes.  The  certificate 
states  that  she  was  sold  to  a  foreigner  on  the  23d  of  June,  1863 ;  and  though  the  attor- 
ney general  seemed  to  think  very  little  of  the  matter,  he  would  perhaps  correct  him 
(Mr.  Forster)  if  he  was  wrong  in  thinking  that  the  fact  of  being  upon  the  custom-house 
register  as  owned  by  a  British  merchant  gave  her  the  right  of  application  to  British 
consuls  in  foreign  ports  until  that  register  was  cancelled.  Lastly,  this  ship,  having 
never  been  into  a  confederate  port,  had  come  back  to  Liverpool  under  the  pretense  of 
paying  oif  her  crew.  The  attorney  general  had  said  that  it  made  no  difference  whethei 
she  had  been  in  a  confederate  port  or  not.  He,  (Mr.  Forster,)  however,  thought  that  it 
did,  because  it  established  a  precedent  which  might  be  used  against  this  country  in  the 
future  if  it  happened  to  be  at  war,  and  this  brought  them  to  the  point.  Had  the  gov- 
ernment done  all  they  could  ou  behalf  of  English  interests,  and  in  consideration  of 
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their  position  hereafter?  He  hoped  the  House  would  seriously  apply  themselves  to 
that  part  of  the  question,  whether  the  facility  that  they  had  given  as  neutrals  to  that 
vessel  would  not  tell  against  them  in  the  future,  if  by  an  unfortunate  circumstance  they 
hecame  involvedin  war  ?  That  question  might  be  divided  into  two  parts  :  first,  whether 
the  international  law  as  between  England  and  foreign  countries  could  be  put  upon  a 
better  footing ;  and  whether  all  had  been  done  that  could  be  done  under  the  existing 
law,  so  as  to  merit  in  the  future  that  neutrals  should  behave  to  us  as  we  should  wish 
to  be  treated  1 

With  regard  to  the  alteration  of  the  law,  the  attorney  general  had  given  some  rea- 
sons why  it  should  not  be  altered ;  but  he  did  not  seem  to  meet  the  real  point  of  the 
question.  By  that  sorrowful  war  they  had  an  opportunity  of  putting  the  international 
law  of  the  world  upon  such  a  footing  as  would  benefit  noit  only  England,  but  civiliza- 
tion in  the  future.  An  opportunity  presented  itself  which  he  feared  had  been  lost,  but 
it  was  for  them  to  see  whether  it  had  been  lost  altogether  or  not.  In  the  history  of 
international  relations,  two  countries  had  advocated  the  rights  of  neutrals  against 
belligerents — America  and  France.  Now,  America,  being  a  belligerent,  had  asked 
England  to  join  her  in  improving  the  maritime  law ;  and  no  one  would  deny  that 
England  was  in  that  position  that  France  would  have  followed  her  lead  in  this  matter. 
He  might  be  told  that  the  United  States  had  not  honestly  and  candidly  shown  a  desire 
to  come  to  such  agreement  with  us ;  but  he  thought  he  could  show  that  she  had.  On 
the  19th  of  December,  1862,  Earl  Russell  wrote  to  Mr.  Adams  to  the  effect  that  in  the 
opinion  of  her  Majesty's  government,  certain  amendments  might  be  introduced  in  the 
foreign  enlistment  act,  and  that  it  was  willing  to  receive  from  the  government  ot  the 
United  States  suggestions  as  to  what  amendments  might  with  advantage  be  made  in 
the  foreign  enlistment  act  of  each  country,  Mr.  Adams  did  what  he  could ;  he  sent  the 
suggestions  home  to  his  government ;  and  all  that  he  (Mr.  Forster)  found  further  ii» 
our  blue-book  respecting  it  was  a  dispatch  of  Earl  Russell  to  Lord  Lyons,  of  29th 
February.  In  that  document,  he  said,  Mr.  Adams  intimated  that,  while  the  United 
States  government  was  ready  to  listen  to  any  proposition  on  the  subject,  they  did  not 
see  how  their  law  could  be  improved.  It  was  quite  true  Mr.  Adams  had  said  the  gov- 
ernment of  the  United  States  thought  their  law  effective,  experience  having  shown  it 
to  be  so.  He  (Mr.  Forster)  believed  it  was  admitted  by  the  law  oflScers  of  the  Crown 
that  the  American  law  was  stronger  than  ours,  especially  upon  the  point  where  ours 
had  failed ;  but  it  was  proved  by  papers  which  had  been  laid  before  the  American 
Congress,  that  the  matter  had  gone  a  little  further  than  appeared  in  our  own  blue-book. 
The  following  was  a  letter  of  Mr.  Adams  to  Earl  Russell,  dated  September  16,  1863: 

"  It  will  doubtless  be  remembered  that  the  proposition  made  by  you,  which  I  had  the 
honor  of  being  the  medium  of  conveying  to  my  government,  to  agree  upon  some  forms 
of  amendment  of  the  existing  statutes  of  the  two  countries,  in  order  to  make  them  more 
effective,  was  entertained  by  the  latter  not  from  any  want  of  confidence  in  the  ability 
to  enforce  the  existing  statute,  but  from  a  desire  to  cooperate  with  what  then  appeared  to 
be  the  «wish  of  her  Majesty's  ministers.  But  upon  my  communicating  this  reply  to  your 
lordship,  and  inviting  the  discussion  of  the  proposition,  yon  then  informed  me  that  it 
had  been  decided  not  to  proceed  any  farther  in  this  direction,  as  it  was  the  opinion  of 
the  cabinet,  sustained  by  the  authority  of  the  lord  chancellor,  that  the  law  was  fully 
effective  in  its  present  state." 

"Was  the  attorney  general  or  the  solicitor  general  prepared  to  say,  after  the  ex;perienco 
they  had,  that  "  the  law  was  fully  effective  in  its  present  state  ?"  The  following  was 
the  reply  of  Earl  Russell  to  Mr.  Adams,  which  bad  not  been  published,  and  which  was 
dated  September  25,  1863 : 

"  I  deem  it  incumbent  on  me,  on  behalf  of  her  Majesty's  government,  frankly  to  state 
to  you  that  her  Majesty's  government  will  not  be  induced  to  propose  to  Parliament  any 
new  laws  which  they  may  not,  for  reasons  of  their  own,  thint  proper  to  be  adopted." 

He  (Mr.  Forster)  took  it  for  granted  that  they  were  all  agreed  that  no  law  should 
be  proposed  to  the  House  except  from  an  English  point  of  view  and  on  consideration 
of  English  interests;  but  he  was  surprised  that  her  Majesty's  government  had  not  con- 
sidered how  terribly  such  a  state  of  things  as  the  present  would  react  upon  the  future 
interests  of  this  country.  Reasons  of  their  own  should  have  induced  the  government 
to  put  this  great  question  of  international  law  upon  a  more  satisfactory  footing.  They 
should  have  taken  the  opportunity  to  obtain  from  America  and  France,  the  great  pro- 
tectors of  neutral  rights,  such  an  international  law  as  would  make  it  impossible  for 
this  country  in  future  to  be  subjected  to  what  America  was  now  suffering  from  them. 
Let  the  House  consider  what  would  be  their  position  if  they  were  to  experience  the 
same  treatment  from  a  foreign  country  that  America  had  received  at  their  hands.  He 
would  not  appeal  to  the  case  of  America  herself,  because  some  people  might  say  that 
whatever  principles  of  international  law  we  might  agree  to  America  would  not  abide 
by  them.  This  he  did  not  believe  to  be  true,  and  he  thought  it  might  be  shown  to  be 
untrue  by  past  examples.  It  was  impossible,  at  all  events,  to  charge  the  government 
of  America  with  any  unfair  conduct  in  letting  their  subjects  prey  upon  English  com- 
merce.   Let  them  recollect  the  case  of  the  Maury.    The  only  other  case  which  had 
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beeu  referred  to  was  that  of  a  vessel  whicli  It  was  said  had  been  fitted  out  to  prey 
upon  British  commerce  during  the  war  with  Russia  ;  but  that  vessel  was  not  armed 
for  such  a  purpose,  and  left  America  after  the  fall  of  Sebastopol.  It  did  not  appear 
that  any  representation  had  been  made  anywhere  by  the  British  government  that  she 
was  ever  used  for  belligerent  purposes,  and  there  were  affidavits  to  prove  that  she  had 
not  been  so  used.  On  the  other  hand,  they  had  this  fact,  that  when  some  subjects  of 
America  did  engage  in  unjustifiable  proceedings  in  connection  with  the  Canadian 
rebellion,  the  government  of  America  brought  in  a  most  stringent  law  to  put  an  end  to 
them.  Therefore,  the  assertion  that  the  American  government  would  not  keep  any 
engagement  with  them  in  future  was  not  justified  by  the  past.  Let  them  not  suppose 
that  the  precedent  they  were  then  setting  as  a  neutral  would  not  be  used  against  us 
by  every  neutral  power  in  the  future  wheuever  we  might  be  at  war.  Take  the  case  of 
a  possible  war  with  Germany.  Nobody  would  more  deeply  deprecate  such  a  war  as 
that  than  himself,  or  look  upon  it  with  greater  horror ;  but  to  judge  from  the  language 
of  some  of  the  newspapers,  and  from  some  speeches,  there  were  persons  who  looked 
upon  such  a  war  without  any  particular  feeling  of  horror.  SupiJosing  such  a  war  should 
unfortunately  arise,  what  would  be  our  feelings  if,  when  by  our  overwhelming  naval 
force  we  fancied  that  we  had  made  every  German  port  safe,  one  vessel  should  steal  out  of 
Marseilles,  and  another  out  of  Brest,  and  that,  meeting  on  the  coast  of  Italy,  one  of 
them,  shipping  a  crew  and  armament  from  the  other,  should  be  converted  into  a 
cruiser  to  sail  off  and  destroy  British  merchantmen  in  the  Mediterranean  or  wherever 
she  could  find  them?  Should  we  allow  France  for  a  moment  to  do  that?  Certainly 
not,  if  we  dared  to  prevent  her;  and  with  our  usual  pluck  we  probably  should  dare, 
unless  the  war  were  a  struggle  for  our  very  existence — such  a  death  struggle  in  fact 
as  the  Americans  were  then  engaged  in.  That  precedent,  if  we  allowed  it  to  be  estab- 
lished, meant  for  us  a  second  war  whenever  we  had  a  war  on  our  hands,  unless  we 
•were  fighting  for  our  existence,  and  did  not  dare  to  undertake  another  war.  "  What  a 
wretched  navy,"  it  was  said,  "  the  Americans  must  have,  not  to  put  these  two  or  three 
cruisers  down!"  But  it  was  a  comparatively  easy  matter  to  carry  on  operations  of 
this  kind.  All  that  a  ship  ■  of  that  character  had  to  do  was  to  attack  vessels  which 
could  not  resist  her,  and  run  away  from  those  which  could.  There  was  not  the  slight- 
est occasion  for  them  ever  to  fight  a  battle.  If  this  country  were  at  war,  and  if  tempta- 
tions were  held  out  to  foreign  ship-owners,  there  could  be  no  doubt  that,  considering 
the  large  extent  of  English  cargoes,  there  would,  instead  of  three  or  four,  be  more 
than  thirty  ships  engaged  in  preying  upon  their  commerce.  It  would  be  a  very 
cheap  game  to  carry  on.  The  persons  engaged  in  it,  if  they  were  taken,  were  only 
prisoners  of  war;  if  they  were  not  taken,  they  made  their  fortunes.  Was  it  to  such 
risks  that  they  would  wish  to  expose  British  trade  ?  Our  merchants  at  first  were  dis- 
posed to  triumph  in  the  fact  that  the  carrying  trade  of  the  United  States  was  being 
transferred  to  them,  but  it  was  clear  now  that  they  had  found  out  that  present  gain 
would  not  be  balanced  by  the  probable  future  loss.  In  a  well-known  letter,  addressed 
by  Mr.  Edge  to  Earl  Russell,  he  stated  that  the  effect  up  to  that  time  had  beeu  that 
one  hundred  and  forty-eight  American  vessels  had  been  taken,  and  two  millions  and  a 
half  of  property  destroyed;  and  that  was  only  a  portion  of  the  injury  which  had  beeu 
done  to  American  commerce,  for  the  premium  of  insurance  had  been  raised  from  five 
to  ten  per  cent.,  and  the  American  carrying  trade  had  been  transferred  to  other 
nations,  principally  to  this  country.  There  could  not  be  a  stronger  illustration  of  the 
damage  which  had  been  done  to  the  American  trade  by  these  cruisers  than  the  fact 
that,  so  completely  was  the  American  flag  driven  from  the  ocean,  the  Georgia,  on  her 
second  cruise,  did  not  meet  a  single  American  vessel  in  six  weeks,  though  she  saw  no 
less  than  seventy  vessels  in  a  very  few  days.  If  we  did  not  take  care  to  settle  the 
international  law  before  a  war  began,  our  merchants  would  be  obliged  to  transfer  their 
ships  to  foreign  flags.  Two  other  results  would  follow:  first,  a  number  of  their  sailors 
would  be  thrown  out  of  employment,  and  the  sources  of  their  navy  would  be  dried  up, 
because  their  sailors,, after  a  time,  would  take  service  in  foreign  ships.  He  thought  the 
ministry  should  have  considered  that  it  was  no  question  of  sympathy  with  either  North 
or  South.  It  was  no  question  of  submitting  to  the  dictation  of  a  foreign  power.  If  they 
interfered  they  would,  be  only  manifestly  doing  what  was  demanded  for  the  protection 
of  British  interests.  At  the  meeting  of  Parliament  the  government  should  have  come 
forward  and  said  that  if  the  law  was  effective  it  was  most  difficult  to  carry  it  intc 
operation ;  and  that  an  opportunity  was  afforded  them,  which  they  might  never  have 
again,  of  establishing  their  position  for  the  future.  H'e  sincerely  regretted  that  tlie 
government  had  not  discerned  how  excellent  an  opportunity  had  been  afforded  for 
■th^t  pui-pose.  The  question  put  by  the  honorable  gentleman  opposite  was  whether 
■these  particular  ships,  which  had  notoriously  eluded  our  neutrality,  should  be  admit- 
ted into  our  ports  and  receive  the  same  hospitality  as  the  ships  of  any  other  beUig- 
erent.  The  attorney  general  had  turned  that  into  a  question,  whether  the  whole  navy 
of  the  confederates  should  be  excluded  from  our  ports  because  .one  of  them  had  broken 
our  neutrality.  The  honorable  and  learned  gentleman  asked  if  they  would,  because 
men  had  been  enUsted  in  Ireland  by  the  agents  of  the  United  States,  therefore  exclude 
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the  federal  aHps  from  British  harhors.  But  the  cases  were  not  similar  at  all.  If  they 
found  that  agents  of  the  United  States  government  were  enlisting  men  in  Ireland, 
they  should  express  their  disapproval  of  it,  and  say  that  such  agents  should  never 
tread  on  British  ground  again.  But  while  they  did  that  they  might  very  fairly  say  also 
that  vessels  which  left  our  ports  in  breach  of  our  neutrality  should  not  he  allowed 
to  return  to  them.  Surely  the  attorney  general  did  not  mean  to  contend  that  in  our 
representations  to  other  nations  we  were  obliged  to  be  armed  with  the  same  proof  as 
we  should  require  in  the  c^se  of  one  of  our  own  people  who  had  committed  an  offense 
against  the  law.  Were  there  not  sufiBcient  grounds  for  saying  that  we  ought  not  to  be 
required  to  eitend  to  the  vessels  in  question  the  same  degree  of  hospitality  which  we 
would  gladly  afford  to  ships  which  had  uot  broken  our  neutrality  f  Then  came  the 
point  as  to  what  course  our  interest  called  upon  us  to  take  in  the  matter ;  and  was  it 
not,  he  would  ask,  clearly  our  interest  to  prevent  the  invasion  by  neutrals  of  the  rights 
of  belligerents  by  taking  those  steps  which  he  understood  the  honorable  and  learned 

fentleman  to  admit  it  was  in  our  power  to  adopt?  If,  then,  it  was  only  a  question  of 
iscretion,  he  would  ask  the  honorable  and  learned  gentleman  and  the  cabinet  to  con- 
sider English  interests,  and  also  to  consider  the  enormous  advantage  they  would  enjoy 
in  future  from  now  adopting  a  course  based  upon  the  true  principles  of  intern ationjil 
law.  He  wished  to  add  a  word  with  respect  to  international  law.  He  did  uot  profess 
to  be  able  to  define  what  that  law  was  according  to  precedents ;  but  even  a  layman 
might  be  permitted  to  state  his  views  in  reference  to  it  as  based  upon  the  principles 
of  common  sense;  and  what  he  understood  its  great  object  to  be,  as  operating 
between  belligerents  and  neutrals,  was,  that  there  should  be  such  an  arrangement 
between  nations  that  an  individual  in  a  country  should  not  be  allowed  by  the  sov- 
ereign power  of  that  country  to  carry  on  war  with  other  states  without  the  leave 
of  the  government.  There  was,  he  maintained,  the  greatest  possible  difference 
between  selling  munitions  of  war  to  either  of  the  parties  in  a  contest  and  the  sending 
out  armed  ships  from  our  ports ;  for  in  the  one  case  a  neutral  country  was  made  the 
basis  of  hostilities ;  whereas  in  the  other  it  was  not.  He  had  no  wish  to  enter  into  the 
question  whether  the  federals  had  received  from  us  a  larger  quantity  of  the  munitions 
of  war  than  the  confederates,  though  that  was  a  point  more  open  to  doubt  than  some 
honorable  gentlemen  opposite  seemed  to  suppose ;  though  of  course  the  federals  had 
received  them  more  easily  than  the  confederates,  from  the  fact  that  the  confederates 
had  no  navy.  That  was  their  weakness,  it  was  true ;  but  in  war  weakness  was  a  fault, 
and  we  might  very  well  say  to  both  belligerents  when  either  complained  of  our  fur- 
nishing the  other  vrith  munitions  of  war,  "It  is  no  fault  of  ours  if  you  do  not  stop 
them,  and  prevent  them  from  being  carried  into  hostile  ports."  When,  however,  it 
came  to  be  a  question  of  armed  ships  leaving  our  own  ports,  the  matter  assumed  a  dif- 
ferent aspect,  because  the  only  way  in  which  a  belligerent  could  stop  them  was  not  by 
blockading  the  ports  of  another  belligerent,  but  the  ports  of  the  neutral  power  from 
which  they  sailed.  Let  him,  hoiwever,  suppose  that  tiie  port  of  Liverpool  was  block- 
aded by  the  United  States  Navy  for  the  purpose  of  preventing  these  vessels  from  leav- 
ing it,  could  any  one  imagine  that  we  could  remain  at  peace  with  America?  Such, 
then,  being  the  position  of  the  case,  it  was  evident  that  if  the  government  could  suc- 
ceed in  obtaining  such  concessions  as  he  had  indicated,  and  if  neutrals  were  prevented 
from  allowing  their  subjects  to  carry  on  war,  they  would  not  only  be  promoting  our 
interests,  but  advancing  the  interests  of  civilization.  He  trusted,  therefore,  that  the 
discussion  raised  by  the  right  honorable  gentleman  opposite,  with  an  authority  which 
scarcely  any  other  member  of  that  House  could  command,  backed  as  he  was  by  the 
strongest  possible  memorial  from  the  ship-owners  of  Liverpool,  would  impress  upon 
the  government  the  necessity  of  not  allowing  the  opinions  which  had  been  expressed 
to  pass  by  without  endeavoring  to  place  us  in  a  better  position  than  that  in  which  we 
seemed  to  stand  in  the  event  of  our  unfortunately  becoming  belligerents  ourselves. 

Mr.  CoBDEN.  I  will  only  occupy  the  attention  of  the  House  but  for  a  very  few  min- 
utes. I  wish  to  say  a  word  or  two  in  reference  to  what  has  fallen  from  the  attorney 
general.  Two  questions  have  been  brought  under  our  nbtice  by  the  statement  of  the 
honorable  gentleman  who  introduced  this  subject.  The  suggestions  which  he  makes 
are  that  we  should  alter  our  foreign  enlistment  act,  and  that  we  should,  in  the  exercise 
of  the  powers  which  it  is  conceded  we  possess,  prevent  vessels  of  the  description  refer- 
red to  from  entering  our  ports.  With  respect  to  altering  our  laws,  the  attorney  general 
has  entered  into  a  long  argument  to  show  that  the  law  as  it  stands  is  effective  for  the 
purpose  of  preventing  a  breach  of  our  neutrality ;  but  I  cannot  imagine  a  more  crnel  joke 
than  the  honorable  and  learned  gentleman's  speech  must  appear  when  it  comes  to  be 
read  at  Washington.  What  is  the  fact  i  Yon  have  been  carrying  on  hostilities  from 
these  shores  against  the  people  of  the  United  States,  and  have  been  inflicting  an  amount 
of  damage  on  that  country  greater  than  would  be  produced  by  many  ordinary  wars. 
It  is  estimated  that  the  loss  sustained  by  the  capture  and  burning  of  American  ves- 
sels has  been  about  $15,000,000,  or  nearly  £3,000,000  sterling.  But  that  is  a  small  part 
of  the  injury  whicli  has  been  inflicted  on  the  American  marine.  We  have  rendered  the 
rest  of  her  vast  mercantile  property,  for  the  present,  valueless,  under  the  system  of  free 
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trade,  by  wliioli  the  commerce  of  the  world  i8  now  so  largely  carried  on.  If  you  raise  the 
rate  of  insurance  on  the  flag  of  any  maritime  power,  you  throw  the  trade  into  the  hands 
of  its  competitors,  because  it  is  no  longer  profitable  for  merchants  or  manufacturers  to 
employ  ships  to  carry  fi-eights  when  those  vessels  become  liable  to  war  risks.  I  have  here 
one  or  two  facts,  which  I  should  like  to  lay  before  the  honorable  and  learned  gentleman, 
in  order  to  show  the  way  in  which  this  has  been  operating.  When  he  has  heard  them, 
he  will  see  what  a  cruel  satire  it  is  to  say  that  our  laws  have  been  found  sufficient  to 
enforce  our  neutrality.  I  hold  in  my  hand  an  account  of  the  foreign  trade  of  New  York 
for  the  quarter  ending  June  30, 1860,  and  also  for  the  quarter  ending  June  30, 1863,  which 
is  the  last  date  up  to  which  a  compaxisou  is  made.  I  find  that  the  total  amount  of  the 
foreign  trade  of  New  York  for  the  first  mentioned  period  was  |92,000,000,  of  which 
$62,000,000  were  carried  in  American  bottoms  and  $30,000,000  in  foreign.  This  state 
of  things  rapidly  changed  as  the  war  continued,  for  it  appears  that,  lor  the  quarter 
ending  June  30, 1863,  the  total  amount  of  the  foreign  trade  of  New  York  was  $88,000,000, 
of  which  amount  $23,000,000  were  carried  in  American  vessels  and  $65,000,000  in  foreign 
— the  change  brought  about  being,  that  Avhile  in  1860  two-thirds  of  the  commerce  of 
New  York  was  carried  on  in  American  bottoms,  in  1863  three-fourths  was  caiTied  on  in 
foreign  bottoms.  You  see,  therefore,  what  a  complete  revolution  must  have  taken  place 
in  the  value  of  American  shipping;  and  what  has  been  the  consequence?  That  a  very 
large  transfer  has  been  made  of  American  shipping  to  English  owners,  because  the 
proprietors  no  longer  found  it  profitable  to  carry  on  their  busiiiess.  A  document  has 
been  laid  on  the  table  which  gives  us  some  important  information  on  this  subject. 
I  refer  to  an  account  of  the  number  and  tonnage  of  the  United  States  vessels  which 
have  been  registered  in  the  United  Kingdom  and  in  the  ports  of  British  North  America 
between  the  years  1858  and  1863,  both  inclusive.  It  shows  that  the  transfer  of  United 
States  shipping  to  English  capitalists,  in  each  of  the  years  comprised  in  that  period, 
was  as  follows:  In  1858,  thirty-three  vessels,  12,684  tons;  1859,  forty-nine  vessels, 
21,308  tons;  1860,  forty-one  vessels,  13,638  tons;  1861,  one  hundred  and  twenty-six  ves- 
sels, 71,673  tons;  1862,  one  hundred  and  thirty-five  vessels,  64,578  tons;  and  1863,  three 
hundred  and  forty-eight  vessels,  252,579  tons.  I  am  told  that  this  operation  is  now 
going  on  as  fast  as  ever.  Now,  I  hold  this  to  be  the  most  serious  aspect  of  the  question 
of  our  relations  with  America.  I  care  very  little  about  what  newspapers  may  write 
or  orators  may  utter  on  oue  side  or  the  other.  We  may  balance  oif  an  inflammatory 
speech  from  an  honorable  member  here  against  a  similar  speech  made  in  the  Congress 
at  Washington.  We  may  pair  off  a  leading  article  published  in  New  York  against  oue 
published  in  London ;  but  little  consequence,  I  suspect,  would  be  attached  to  either. 
The  two  countries,  I  hope,  would  discount  these  iuoendiary  articles  or  these  incen- 
diary harangues  at  their  proper  value.  But  what  I  do  fear  in  the  relations  between 
these  two  nations  of  the  same  race  is  the  heaping  up  of  a  gigantic  material  grievance, 
such  as  we  are  now  accumulating  by  the  transactions  connected  with  these  cruisers ; 
because  there  is  a  vast  amount  of  individual  sufl'ering,  personal  wrong,  and  personal 
rancor  arising  out  of  this  matter,  and  that  in  a  country  where  popular  feeling  rules  in 
public  affairs.  I  am  not  sure  that  any  legislation  can  meet  this  question.  I  candidly 
confess  I  do  not  think  that  if  you  were  now  to  pass  a  law  to  alter  your  foreign  enlist- 
ment act  you  would  materially  change  the  aspect  of  this  matter.  You  have  already 
done  your  worst  towards  the  American  mercantile  marine.  What  with  the  high  rate 
of  insurance,  what  with  these  captures,  and  wha.t  with  the  rapid  transfer  of  tonnage 
to  British  capitalists,  you  have  virtually  made  valueless  that  vast  property.  Why,  if 
you  had  gone  and  helped  the  confederates,  by  bombarding  all  the  accessible  seaport 
towns  of  America,  a  few  lives  might  have  been  lost,  which,  as  it  is,  have  not  been  sac- 
rified,  but  you  could  hardly  have  done  more  injury,  in  the  way  of  destroying  property, 
than  you  have  done  by  these  few  cruisers. 

Well,  I  turn  to  another  point  that  has  been  opportunely  raised  by  the  honorable  gen- 
tleman— I  mean  as  to  the  practicability  of  refusing  hospitality  to  these  ships.  I  regard 
that  as  a  very  important  question.  I  alluded  to  it  twelve  months  ago  in  this  House, 
and  I  still  think  that  that  is  a  step  which  the  government  might  take  with  advantage 
to  our  future  relations  with  America.  But  when  I  hear  what  the  honorable  and  learned 
gentlemen  says  in  opposition  to  that  view,  I  confess  I  am  perplexed  beyond  measure 
by  his  argument.  He  made  a  very  long  and  elaborate  statement  to  show  that  we  were 
not  entitled  to  refuse  hospitality  to  these  ships.  He  admitted,  indeed,  that  we  had 
the  right  to  do  it,  but  he  contended  against  the  expediency  of  our  exercising  that  right. 
Now,  this  is  a  question  for  the  government,  and  not  for  the  legislature ;  and  therefore 
I  wish  to  impress  its  importance  on  the  government.  The  honorable  and  learned  gen- 
tleman wound  up  by  saying  he  thought  they  had  better  wait  until  they  saw  whether 
the  House  of  Commons  was  quite  prepared  to  support  them  in  any  alteration  of  our 
law.  I  will  only  say  it  struck  me,  when  Iheard  that,  that  we  clearly  had  not  a  Washington 
at  the  head  of  affairs,  because  that  certainly  was  not  the  way  in  which  Washington 
earned  the  tribute  of  our  applause  '  for  the  course  that  he  took.  The  government 
admit,  through  their  legal  adviser,  that  they  have  the  power,  if  they  choose  to  exercise 
it,  to  prevent  these  vessels  from  entering  our  harbors;  but  the  honorable  and  learned 
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gentleman  doubts  the  expediency  of  exercising  it ;  and  his  reason  is,  that  he  thinks  we 
nave  not  clear  proof  of  guilt.  This  brings  me  to  a  striking  piece  of  inconsistency  on 
the  part  of  the  honorable  and  learned  gentleman.  He  begins  with  administering  a 
solemn  exhortation,  and  something  like  a  solemn  reproof,  to  English  shixJ-builders  for 
infringlng'our  neutrality  laws  and  disregarding  the  Queen's  proclamation  by  building 
these  ships.  WeU,  but  if  they  are  violating  our  neutrality  and  disregarding  the  Queen's 
proclamation,  it  must  have  been  because  they  built  these  vessels  for  a  belligerent  to 
be  employed  against  some  power  with  which  we  are  at  peace.  The  honorable  and 
learned  gentleman  assumes  that  these  individuals  are  guilty  of  these  acts.  He 
knows  they  have  been  guilty  of  these  acts.  He  knows  that  these  three  ves- 
sels in  particular,  and  the  Alabama  more  especially,  have  been  built  for  the 
confederate  government,  and  employed  solely  for  that  government,  and  yet  he 
doubts  the  expediency  of  stopping  them  from  entering  our  ports.  He  speaks  as  though 
we  were  asking  that  he  should  send  out  ships  of  war  to  order  away  these  vessels  with- 
out trial.  He  says  there  must  be  legal  proof;  but  it  does  not  require  legal  proof  to 
warrant  yon  in  telling  a  government,  "  You  have  got  these  vessels  clandestinely;  you 
got  them  by  the  infringement  of  our  neutrality  code,  or  at  least,  we  suspect  you,  upon 
fair  grounds,  of  doing  so  ;  and  unless  you  prove  that  they  came  legitimately  into  yoiir 
hands,  we  must  refuse  them  the  hospitality  of  our  ports."  Why,  how  do  you  act  in 
private  life?  You  hear  charges  and  reports  compromising  the  honor  of  your  acquaint- 
ance or  friend.  You  rbay  have  a  moral  conviction  in  your  mind  that  that  individual's 
honor  is  compromised,  but  you  may  not  have  legal  proof  of  it,  and  still  you  may  be 
quite  justified  In  saying  to  him,  "  Until  you  clear  up  these  charges,  which  on  the  face 
of  them  criminate  you,  I  must  refuse  you  the  hospitality  of  my  house."  I  hold  that 
you  have  the  right  to  say  the  same  thing  in  regard  to  these  cruisers.  But  what  was 
the  course  of  the  government  in  the  case  of  the  Alabama?  They  told  Mr.  Adams,  the 
American  minister,  that  they  should  give  orders  to  stop  the  Alabama  either  at  Queens- 
town  or  at  Nassau.  Therefore  the  principle  was  recognized  in  the  case  of  that  vessel  that 
yon  had  a  right  to  stop  her  when  she  reached  your  jurisdiction.,  I  say,  therefore,  in 
the  same  waj-,  prevent  their  entering  your  harbors  until  they  give  an  account  of  them- 
selves, to  show  how  they  became  possessed  of  that  vessel.  This  has  a  most  important 
bearing,  and  one  so  apparent  that  it  must  be  plain  to  the  apprehensions  of  every  hon- 
orable gentleman  who  hears  it.  If  the  people  of  the  United  States  are  to  be  told  that 
not  only  do  individuals  here  fit  out  cruisers  to  destroy  their  commerce,  but  that  our 
government  will  allow  these  cruisers  themselves  to  enter  our  harbors,  and  there  to  be 
equipped — civilly  equipped  I  mean — -and  victualled,  see  in  what  a  predicament  you 
place  yourselves  toward^  that  country,  in  case  you  are  ever  again  engaged  in  war. 
Recollect  her  geographical  position.  She  has  one  sea-coast  in  the  Atlantic  and  another 
in  the  Pacific,  and  her  Pacific  coast  is  within  about  a  fortnight's  steaming  of  your  China 
trade.  Let  any  man  read  the  shipping  list  at  Shanghai.  It  is  almost  like  reading  the  Liv- 
erpool shipping  list.  Suppose,  then,  you  were  at  war  with  any  other  power,  and  you  had 
laid  down  this  doctrine  for  other  countries  to  imitate:  Why,  let  the  American  govern- 
ment he  as  true  and  as  loyal  to  its  principle  of  neutrality  as  it  has  been,  can  you  doubt,  if 
American  nature  is  human  nature,  if  American  nature  is  English  nature,  that  out  of  their 
numerous  and  almost  inaccessible  creeks  aud  corners  there  will  not  be  persons  to  send 
forth  these  fleet  steamers  to  prey  on  your  commerce  ?  Why,  many  Americans  will  think 
it  an  act  of  absolute  patriotism  to  do  this.  They  will  say,  "  We  have  lost  our  mercantile 
marine  through  your  doing  this,  and  by  doiug  the  same  towards  you  we  shall  recover  it 
again,  and  you  will  be  placed  in  the  same  position  as  we  were.  You  will  liave  a  high  rate 
of  insurance ;  you  will  be  obliged  to  sell  your  ships ;  you  had  the  profit  before,  now  we 
shall  have  it,  for  the  game  is  one  that  two  can  play  at."  Consider  the  disadvantage  you 
will  experience  under  those  circumstances.  We  understood  the  importance  of  this  at  the 
commencement  of  the  Crimean  war.  In  April,  1854,  when  war  was  declared  with  Russia, 
the  British  and  French  governments  sent  a  joint  note  to  the  American  government,  in 
which  we  asked  them,  as  an  act  of  friendly  reciprocity  towards  us,  to  give  orders  that 
no  privateers  bearing  the  Russian  flag  should  be  allowed  to  be  fitted  out,  or  victualled, 
or  equipped  in  American  ports.  Recollect  that  the  words  "  equipped  "  and  "  victualled  " 
were  contained  in  the  request  which  we  addressed  to  the  American  government.  And 
this  leads  me  to  make  a  remark  with  reference  to  a  most  important  point — I  mean  as 
to  the  distinction  drawn  by  the  honorable  and  learned  gentleman  between  a  govern- 
ment ship  of  war,  carrying  a  commission,  and  a  privateer.  That  is  a  question  of  the 
utmost  importance  to  us.  We  have  been  in  a  fool's  paradise  for  the  last  seven  years. 
We  have  believed  that  the  conference  of  Paris  achieved  a  great  work  in  the  interest  of 
civilization — that  it  abolished  privateering.  Now  we  find  that  that  was^nothing  but  a 
stupendous  hoax.  For,  what  is  the  Florida?  What  is  the  Alabama?  What  is  the 
Georgia?  Why,  they  are  not  privateers  at  all.  I  remember  that  the  honorable  mem- 
ber for  Liverpool  who  sits  opposite — I  wish- to  distinguish  him  from  his  colleague— I 
remember  that  he  made  a  speech  lately  at  Liverpool,  in  which  he  said  that  if  the 
Ajnericans  had  only  joined  in  the  declaration  of  Paris  against  privateering  they  would 
not  have  been  placed  in  their  present  predicament ;  and  the  honorable  gentleman  led 
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his  hearers,  the  ship-owners  of  that  port,  to  believe  that  if  we  got  into  a  war  we  cotild 
not  be  retaliated  upon  in  the  same  way  as  the  Americans  were,  because  we  were  under 
that  safeguard  which  had  forever  abolished  privateering.  Well,  let  us  take  the  case 
of  the  Florida  as  an  example,  and  look  at  her  history  tor  a  moment.  She  was  off  the 
coast  of  Ireland,  and  went  across  to  Brest.  On  her  way  thither  she  burnt  an  American 
merchant  ship,  and  therefore  went  into  Brest  red-handed.  At  Brest  she  claimed  to  be 
allowed  to  civilly  equip  and  victual.  The  Opinion  Nationale  immediately  put  fprth  a 
leading  article,  denouncing  the  Florida  as  being  what  the  French  call  a  eoraaire,  and 
what  we  term  a  privateer.  Thereupon  the  commander  of  the  Florida  wrote  a  letter  to 
the  Paris  newspapers,  declaring  that  M.  le  Eedacteur  was  under  a  great  delusion  in 
supposing  that  his  ship  was  a  privateer,  and  stating  that  she  bore  a  regular  commission 
of  the  confederate  government,  and  that  he  and  all  his  officers  were  regularly  commis- 
sioned officers ;  that,  in  fact,  the  Florida  was  a  regular  ship  of  war.  On  the  publication 
of  that  letter,  Mr.  Dayton,  the  American  minister  at  Paris,  took  the  affair  in  hand,  and 
in  the  dispatches  on  our  table  between  Mr.  Seward  and  his  representatives  abroad  we 
have  the  whole  correspondence  that  took  place  between  Mr.  Dayton  and  the  French 
government.  Mr.  Dayton  called  the  attention  of  M.  Drouyn  de  Lhuys  to  the  circular 
addressed  to  the  American  government  in  1854,  at  the  breaking  out  of  the  Crimean 
war,  and  told  him  in  effect,  "  You  and  England  jointly  requested  us  not  to  allow  any 
privateer  to  equip  or  victual  in  our  ports,  but  here  is  a  vessel  that  is  either  a  privateer 
or  nothing ;  she  makes  no  war  on  armed  vessels ;  she  goes  about  burning  and  destroy- 
ing merchant  ships,  and  she  does  not  profess  to  do  anything  else,  because  she  is  neither 
armed  nor  manned  in  a  way  to  act  as  a  regular  ship  of  war."  M.  Drouyn  de  Lhuys 
and  the  English  government  appear  both  to  have  come  to  the  same  conclusion,  that 
the  Florida,  as  well  as  the  Alabama  and  the  Georgia,  is  a  regular  ship  of  war;  but  Mr. 
Dayton,  in  communicating  with  his  own  government,  fairly  stigmatized  the  declara- 
tion of  Paris  as  "  mere  moonshine,"  and  Mr.  Seward,  in  his  reply,  indorsed  his  language. 
I  mention  this  to  show  that  it  will  not  save  us,  in  case  we  are  engaged  in  war,  from 
having  reprisals  practiced  upon  us;  that  we  have  joined  in  the  declaration  of  Paris; 
and  I  am  glad  that  upon  this  point  the  honorable  member  for  Liverpool  has  not  suc- 
ceeded in  misleading  his  constituents,  because  they  appear  to  take  a  very  sound  and 
far-seeing  view  of  the  question.  I  am  only  sorry,  indeed,  that  two  years  ago  our  ship 
owners  did  not  rise  en  masse  and  compel  the  government  of  this  manufacturing  and 
mercantile  country  to  put  our  laws  and  regulations  in  harmony  with  the  present  state 
of  our  interests  and  relations;  for  I  hold  we  are  not  here  to  stand  up  like  lawyers  and 
quote  pedantically  from  the  reports  of  1810  and  1812.  We  are  living  in  a  progressive 
age,  and  in  a  most  progressive  country ;  and  let  me  tell  the  government  that  we  have 
now  five  times  as  much  at  stake  as  we  had  at  the  beginning  of  the  century.  Our 
exports  and  imports  are  five-fold  what  they  were  at  the  time  when  those  authorities 
spoke  whom  the  attorney  general  has  cited;  and  I  maintain  that  it  is  in  the  power  of 
any  country,  but  especially  in  the  power  of  great  countries,  to  lay  down  maxims  and 
establish  precedents  which  themselves  become  international  law.  We  have,  unhap- 
pily, lost  a  precious  opportunity  of  putting  ourselves  in  a  better  position  for  the  future, 
if  ever  we  intend  to  go  to  war  again.  Nor  is  it  merely  in  time  of  war  that  we  shall 
feel  the  effects  of  the  existing  state  of  things.  Do  you  suppose  that  foreign  govern- 
menis  do  not  observe  what  is  going  on,  and  do  not  fully  appreciate  our  altered  circum- 
stances? I  might  apply  that  observation  to  other  matters  and  ask  why  we  scatter  our 
forces  all  over  the  world,  and  then  think  we  are  as  safe  and  powerful  at  home  as  if  we 
had  those  forces  under  our  wing.  But,  confining  myself  to  the  question  of  belligerent 
rights,  I  say  that  foreign  governments  will  take  into  account  the  danger  we  must  incur 
in  case  of  war,  and  will  find  in  it  a  motive  for  our  remaining  at  peace.  Look  at  what 
happened  last  autumn.  We  held  out  what  was  supposed  to  be  a  threat,  that,  in  con- 
junction with  France,  we  should  go  to  wax  with  Russia  on  the  subject  of  Poland. 
What  did  Russia  do  ?  She  sent  her  fleet  immediately  to  America,  and,  knowing  the 
astute,  long-headed  men  who  rule  in  St.  Petersburg,  does  anybody  doubt  what  the 
motive  was?  The  Russian  government  reasoned  thus:  "If  England  and  France  are 
going  to  attack  us  again,  we  will  take  care  not  to  have  our  fleets  blockaded  in  Cron- 
stadt  and  Sebastopol  as  they  were  during  the  Crimean  war;  but  to  be  in  a  position  to 
carry  on  reprisals,  and  particularly  we  will  carry  on  operations  against  the  commerce 
of  England,  in  the  same  way  as  the  confederates  are  carrying  on  war  against  the  com- 
merce of  the  United  States."  Therefore  they  sent  their  fleet,  and,  what  is  still  more 
important,  tliey  sent  their  crews  to  America,  no  doubt  with  the  intention  of  putting 
those  crews  into  the  swiftest  vessels  that  could  be  obtained  both  on  the  Atlantic  and 
on  the  Pacific  side,  in  order  that  they  might  be  employed  against  our  commerce.  Take 
the  case  of  Germany.  Recently  the  German  newspapers  have  often  pointed  to  the  vul- 
nerability of  England,  in  consequence  of  the  state  of  the  law  as  established  by  our- 
selves in  the  case  of  these  cruisers.  We  have,  in  truth,  set  a  most  perilous  example, 
the  disadvantageous  effects  of  which,  I  believe,  will  be  felt  in  our  Foreign  Office  in 
negotiations  with  Brazil,  or  the  weakest  power  we  could  have  transactions  with. 
Such  has  been  the  result  of  building  three  or  four  swift  sailing  vessels !    Are  we  to  be 
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told  that  England  is  so  much  superior  to  America  in  mechanics  that  she  can  huild 
ships  which  America  cannot?  Read  the  report  laid  on  the  table  by  Mr.  Whitworth 
when  he  went  to  America  ten  years  ago  to  inquire  into  its  mechanical  resources. 
Nobody  who  knows  the  aptitude  of  the  American  people  for  mechanical  discoveries 
will  lay  claim  to  any  superiority  on  our  part.  Do  you  want  an  Alabama,  a  ship  that 
was  built  neither  for  war  nor  for  trade — a  vessel  that  can  run  away  from  anything  or 
catch  anything?  America  can  produce  any  number  of  such  vessels.  When  I  went 
first  to  America,  nearly  thirty  years  ago,  they  were  running  steamers  on  their  rivers  at 
the  rate  of  eighteen  miles  an  hour,  a  thing  unheard  of  elsewhere.  The  Americans  have 
never  done  much  in  the  way  of  ocean  steamers ;  their  specialty  is  on  their  rivers  and 
lakes,  where  we  find  the  swiftest  vessels  in  the  world.  But  is  it  supposed  that  because 
we  have  more  ships  of  war  therefore  we  are  sure,  in  case  of  war,  to  find  their  cruisers  ? 
Perhaps  nothing  is  more  difficult,  not  to  8.ay  impossible,  than  to  find  a  ship  on  the 
ocean  after  she  has  once  got  out  of  sight.  Nelson  himself  passe(i  many  months  trying 
to  find  a  fleet  of  five  hundred  sail  going  from  France  to  Egypt.  You  may  find  a  vessel 
in  a  harbor  just  as  Nelson  found  the  French  fleet  at  the  Nile ;  but  even  if  you  should 
find  an  American  cruiser  in  a  harbor,  by  your  own  rules  you  must  allow  her  to  escape, 
because  you  say  she  must  have  a  start  of  twenty-four  hours.  It  appears  to  me,  on  the 
whole,  that  the  only  thing  remaining  that  you  can  do  to  conciliate  the  American  people 
under  the  cruel  losses  they  have  undergone  at  yonr  hand  is  to  say  that  henceforth  you 
will  deny  hospitality  to  vessels  that  have  been  built  in  your  ports,  that  have  clandes- 
tinely left  your  ports,  that  have  been  manned  and  armed  from  your  ports,  because  you 
are  convinced  that  to  allow  such  ships  to  come  back  here  after  committing  havoc  upon 
a  friendly  nation  would  be  not  only  to  fail  in  your  duty  toward  others,  but  to  pursue 
the  course  most  likely  to  injure  yourselves  and  endanger  your  own  best  interests  in 
the  future.  _ 

Lord  EoBbrt  Cecil.  The  present  hour  and  the  present  state  of  the  House  dp  not 
invite  discussion,  hut  the  speech  we  have  just  heard  contained  a  fallacy  which  I  can- 
not allow  to  pass  without  notice.  The  honorable  member  for  Rochdale  has  drawn  a 
powerful  picture  of  the  evils  to  which  England  will  be  exposed  in  any  war  in  which 
she  may  be  engaged  hereafter.  I  do  not  think  he  has  exaggerated  those  evils,  for  I  am 
afraid  that,  in  the  event  of  war,  we  must  reckon  upon  seeing  our  mercantile  marine 
harrassed  on  the  ocean  by  swarms  of  hostile  privateers.  But  the  point  which  the  hon- 
orable member  seenjs  to  have  overlooked  is  the  impossibility  of  our  avoiding  the  evils 
in  store  for  us  by  any  action  we  could  take  now.  If  by  sending  the  Alabama  or  the 
Georgia  away  we  could  insure  ourselves  against  the  risks  which  the  honorable  member 
has  so  eloquently  painted,  I  should  at  once  admit  that  there  was  great  cogency  in  his 
arguments;  but  I  cannot  conceive  how  anybody  can  imagine  that,  by  refusing  hospi- 
tality to  a  confederate  ship,  we  could  add  one  iota  to  the  safety  of  our  mercantile  marine 
in  any  future  war.  You  say  that  you  desire  to  set  the  Americans  a  good  example.  Do 
you  mean  seriously  to  tell  me  that  when  hostile  passions  are  aroused,  when  men  are  driven 
by  their  feejings,  or  still  more  by  what  they  consider  an  overwhelming  interest,  toward 
a  particular  Hue  of  conduct,  they  will  care  about  imitating  your  example?  Doyoumean 
to  say  that  the  Americans,  who,  whatever  have  been  their  merits  or  demerits  have  never 
been  very  particular  as  to  how  they  contend  with  other  nations,  who  certainly  were 
not  very  particular  in  their  dealings  with  us  in  Canada^— do  you  mean  to  say  that  they 
will  care  two  straws  whether  we  did  or  did  not,  at  some  previous  period,  act  in  a 
manner  which  they  deemed  hostile  to  themselves?  But  I  will  remove  the  question 
from  this  American  dispute.  Look  at  what  has  happened  between  other  nations.  Are 
France  and  Russia  any  the  less  likely  to  unite  now  because  they  hated  each  other 
bitterly  in  1853  and  1854  ?  Are  England  and  Denmark,  who  hated  each  other  bitterly 
during  the  great  war,  on  that  account  less  sympathetic  or  friendly  now  ?  Nations  in 
selecting  their  policy  are  not  affected  by  events  which  may  have  taken  place  five,  ten, 
or  fifteen  years  before.  Gratitude  or  indignation  may  last  in  the  breast  of  individuals 
for  so  long  a  period,  though  even  that  is  a  rare  phenomenon,  but  I  am  quite  sure  that 
you  can  find  iu  the  history  of  the  world  no  instance  in  which  those  feelings  have 
endured  so  long  in  the  breasts  of  nations.  To  go  from  example  to  precedent.  We  have 
heard  a  great  deal  about  precedent  from  both  the  honorable  member  for  Bradford  and 
the  honorable  member  for  Rochdale.  They  eay  that  we  ought  to  set  up  a  precedent 
which  shall  change  international  law.  I  confess  that  sounds  to  me  very  strange  lan- 
guage. We  heard  from  the  attorney  general,  stated  with  the  greatest  eloquence  and 
clearness,  what  international  law  is.  You  say  to  us,  "  Don't  keep  to  that ;  don't  keep 
international  law  as  it  is,  but  by  the  process  of  breaking  it  make  it  something  else,  and 
your  reward  for  so  breaking  it  shall  be  that  other  nations,  instead  of  breaking  it,  will 
keep  it,  and  keep  it  in  the  way  which  will  be  advantageous  to  you  in  future  wars. 
I  confess  that  that  is  a  process  which  I  do  not  think  that  other  nations  are  very  likely 
to  go  through.  At  all  events,  if  they  follow  our  example  in  nothing  else,  they  will 
follow  our  example  in  the  convenient  plan  of  amending  international  law  by  the  pro- 
cess of  breaking  it.  But  there  is  something  more  to  be  said.  You  profess  neutrality, 
and  I  presume  that  you  intend  that  neutrality  to  be  honest.    I  presume  tha  ttY&zi  the 

38  A  0— YOL.  V 


594  CLAIMS   AGAINST   GEE  AT   BRITAIN. 

honorable  member  for  Birmingliam,  (Mr.  Bright,)  strongly  as  he  feels  upon  the  subject, 
will  not  recommend  us  to  depart  from  strict  neutrality.  But  can  there  be  a  greater 
breach  of  neutrality  than  that  you  should  break  international  law  on  the  one  side  and 
not  on  the  other ;  "that  you  should  alter  international  law  by  so  breaking  it,  and  that 
entirely  in  favor  of  one  belligerent  ?  And  what  adds  to  the  peculiar  baseness  of  such 
a  proceeding  is,  that  you  are  asked  to  take  this  course,  not  because  you  belicTe  that 
one  side  is  right  and  the  other  wrong,  but  solely  that  it  may  give  you  an  advantage 
in  some  future  war.  I  confess  that  such  a  mode  of  dealing  with  international  law 
appears  to  me  more  dishonest  and  more  immoral  than  anything  I  ever  before  heard 
proposed  in  this  House.  The  honorable  member  for  Eochdale  told  us  a  great  deal 
about  the  bitter  feelings  of  the  inhabitants  of  the  federal  States  at  the  losses  they  have 
endured.  He  counted  up  those  losses,  and  asked  us  to  believe,  as  we  well  could, 
that  a  race  come  of  the  same  stock  as  ourselves  would  be  operated  upon  more  strongly 
by  the  bitterness  of  feeling  occasioned  by  these  losses  than  by  any  other  motive.  I 
thoroughly  believe  it.  I  dare  say  that  for  many  years  those  nations  will  feel  bitterness 
toward  the  nation  through  whose  instrumentality  they  believe  that  they  have  been 
inflicted.  But  have  there  been  losses  only  on  one  side  ?  Has  there  been  suffering  only 
on  one  side?  And  has  British  aid  been  given  only  to  one  side  ?  I  have  in  my  hand 
a  paper  which  tells  a  different  story,  and  to  the  tale  which  it  tells  I  invite  the  attention 
of  the  House.  In  the  course  of  the  year  1862  there  were  exported  to  the  federal  States 
rifles  and  muskets  of  the  value  of  £546,000,  besides  eleven  million  nine  hundred  and 
forty-seven  thousand,  or  in  round  numbers  twelve  million  percussion  caps.  What  the 
Americans  have  done  with  aU  those  caps  I  caiftiot  imagine.  I  believe  that,  according 
to  the  most  recent  authority,  they  have  killed  two  hundred  thousand  confederates. 
That  allowe  sixty  shots  for  each  man  kiUed,  which  undoubtedly  is  not  very  good  prac- 
tice. [Lord  Eobert  Montague;  Yes  it  is.]  My  noble  friend  says  that  it  is.  I  trust  that 
in  any  war  in  which  we  may  be  engaged  he  will  wield  his  weapon  with  more  effect. 
I  cannot  pass  over  the  fact  which  has  been  stated  in  this  House,  and  is  well  known, 
that  the  mercantile  house  which  has  been  mainly  instrumental  in  conveying  this  enor- 
mous assistance  to  the  federals,  and  effecting  this  fearful  injury  upon  the  confederates, 
is  the  house  of  Baring  &  Co.  Now,  I  want  you  to  consider  the  feelings  with  which 
the  confederates  regard  these  enormous  reinforcements,  which  have  been  conveyed  by 
the  English  people  through  the  hands  of  Messrs.  Baring  &  Co.,  in  violation  of  her 
Majesty's  proclamation  of  neutrality.  [Mr.  Cobden :  Not  in  violatiqp  of  the  law.]  The 
attorney  general  is  not  here  to  inform  us  as  to  the  law,  and  I  will  adhere  to  my  state- 
ment until  it  is  contradicted  by  some  more  competent  authority.  Whether  contrary 
to  law  or  not,  it  is  an  enormous  assistance  conveyed  through  the  house  of  Messrs. 
Baring  &  Co.  by  the  English  people  to  the  federals.  You  have  been  considering  the 
feelings  of  the  federals.  Do  you  suppose  the  confederates  have  no  feelings?  Do  you 
suppose  they  do  not  feel  for  their  rich  country  desolated,  for  the  enormous  injury  which 
has  been  inflicted  upon  their  industry,  for  their  towns  bombarded,  for  their  population 
slaughtered,  and  for  the  fearful  trials  to  which  every  class  of  their  people  have  been 
exposed  ?  And  do  you  suppose  that  when  they  learn  that  all  this  havoc  has  been  com- 
mitted through  the  instrumentality  of  munitions  of  war  conveyed  by  English  merchants 
the  bitterness  on  one  side  will  not  be  as  great  as  that  on  the  other  ?  If  our  neu- 
trality is  honest,  we  must  regard  the  bitterness  of  one  side  as  much  as  that  of  the 
other.  I  am  sure  that,  considering  what  in  the  future  are  likely  to  be  the  opportunities 
of  greatness  offered  to  the  two  divisions  in  which  the  American  republic  is  fast  dividing, 
that  we  shall  have  as  much  cause  for  regret  if  we  permanently  alienate  from  England 
the  inhabitants  of  that  vast  country  which  lies  to  the  south  of  the  Potomac  as  we 
shall  have  if  we  alienate  those  who  inhabit  the  smaller  country  which  lies  to  the 
north  of  that  river.  We  cannot  give  too  much  praise  to  the  very  learned  and  moderate 
speech  of  the  attorney  general.  It  seemed  to  me  to  give  an  exhaustive  and  complete 
statement  of  the  law,  comprehensible  by  the  least  instructed  intellect ;  and  I  hope  that 
it  will  be  accepted  as  an  official  reply  to  many  fallacies  upon  this  subject  which  have 
been'current  in  this  country.  I  will  only  express  my  regret  that,  after  that  speech,  the 
honorabjle  member  for  Eochdale  should  have  repeated  the  statement  that  it  was  proved 
that  the  Georgia  came  out  in  violation  of  our  neutrality.  Why,  you  have  not  even 
got  a  verdict.  It  will  be  time  enough  to  talk  about  the  law  being  broken  when  you 
have  got  any  conrt  of  law  to  pronounce  in  your  favor.  .The  only  court  which  pro- 
nounces in  your  fiivor  is  that  which  sits  in  your  own  brains.  There  is  not  a  ghost  of 
a  justification  for  aayjng  that  the  Georgia  has  broken  our  foreign  enlistment  act.  AU 
the  facts  are  against  you.  It  is  probably  well  known  to  the  honorable  member  for 
Eochdale  that  it  is  quite  as  much  within  the  international  law  to  sell  ships  of  war  to 
another  nation  as  it  is  to  sell  any  munitions  of  war.  There  seems,  therefore,  to  be  no 
ground  for  the  statenuent  that  the  Georgia  has  invaded  our  ports  in  defiance  of  our 
neutrality,  and  we  should  ourselves  be  guilty  of  a  clear  breach  of  neutrality  if  we  shaped 
our  policy  on  an  assumption  which  cannot  be  proved  either  in  law  or  in  fact. 

Mr,  Shaw  Lb  Fefkb  said  that  the  noble  lord  in  admitting  the  novelty  in  war  of  such 
cases  ot  the  Georgia  an  d  the  Alabama,  had  conceded  the  very  basis  of  the  argument  of  the 
honorable  member  for  Huntingdon.  It  was  to  prevent  such.cases  becoming  a  recognized 
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usage  of  war  for  the  future  that  he  ventured  to  urge  upon  the  House  and  the  government 
the  importance  of  all  that  we  now  could  do  to  remedy  the  evil  effects  of  them,  an  d  to  pre- 
vent their  recurrence.  He  had  listened  with  great  regret  to  the  speech  of  the  honorable 
and  learned  attorney  general,  and  especially  to  his  statement  that  he  was  not  prepared 
to  recommend  her  Majesty's  government  to  take  either  of  the  courses  suggested  by  the 
honorable  member  for  Huntingdon.  Probably,  if  the  honorable  and  learned  gentleman 
had,paid  more  attention  to  the  history  of  America  and  less  to  their  law  cases,  he  would 
have  come  to  a  different  conclusion.  When  in  1793  we  remonstrated  with  the  American 
government  against  the  fitting  out  of  privateers  in  their  ports,  they  did  not  say  that 
they  had  no  municipal  law  to  meet  the  case,  and  were  not  bound  by  international  law, 
but  at  once  passed  an  act  to  meet  our  complaints.  The  act  of  1794  was,  for  a  time,  suffi- 
cient for  its  purpose.  He  could  not  find  that  it  was  evaded  by  a  single  privateer  issuing, 
from  the  ports  of  America  to  prey  upon  British  commerce  during  the  long  course  of 
the  French  war.  Shortly  after  the  close  of  that  war,  however,  the  Spanish  and  Portu- 
guese colonies  in  South  America  revolted  from  their  parent  countries.  Great  sympathy 
was  felt  in  the  United  States  for  the  independence  of  these  colonies,  and  their  lawyers 
were  not  long  in  discovering  a  flaw  in  the  foreign  enlistment  act,  just  as  liiwyers  had 
done  in  ours,  which  was  almost  identical.  In  evasion  of  the  law  privateers  wore  dis- 
patched from  American  ports.  The  course  adopted  was  much  the  same  as  that  taken 
by  those  who,  in  our  own  day,  fitted  out  the  Alabama,  Georgia,  and  Forida.  The  vessels 
were  chartered  as  traders,  and  received  guns  and  ammunition  under  the  disguise  of 
cargoes  of  merchandise.  When  they  ^ot  out  to  sea  they  hoisted  their  guns  out  of  their 
holds,  mounted  them  on  deck,  and  displayed  the  flag  of  one  of  the  South  American 
republics.  The  American  government,  he  was  bound  to  say,  did  all  they  could  to 
enforce  the  law  against  these  cruisers.  There  were  numerous  cases  in  which  they  werft 
seized  and  condemned,  and  there  were  also  cases  of  prosecution  for  infringement  of  the- 
foreign  enlistment  act.  Those  measures,  however,  were  not  sufficient  to  repress  the- 
evU.  Spain  and  Portugal  both  remonstrated  with  the  United  States  for  allowing 
cruisers  to  be  fitted  out  in  their  ports ;  and  the  complaints  which  were  made  bore  a 
striking  resemblance  to  some  of  those  which  the  federal  government  had  lately  addressed 
to  us.  The  Portuguese  government  pointed  out  that  the  fault  was  entirely  in  the 
insufficient  state  of  the  existing  law,  and  urged  its  amendment.  Similar  representations 
were  made  by  the  Spanish  minister ;  and  even  this  country  and  France  joined  in  the 
remonstrances.-  What  was  the  reply  of  the  United  States?  They  did  not  sa>y  that 
they  had  a  municipal  law,  and  that  no  international  obligation  required  them  to  go 
beyond  it.  On  the  contrary,  the  President  immediately  sent  a  message  to.  Confess,  in, 
which,  after  pointing  out  the  evasions  of  their  law,  he  said : 

"  It  is  of  the  highest  importance  to  our  national  character,  and  indispensable  to- the- 
morality  of  our  citizens,  that  all  violations  of  our  neutrality  should  be  prevented.  ,No 
door  should  be  left  open  for  the  evasion  of  our  laws  ;  no  opportunii^  afforded  to  any 
who  may  be  disposed  to  take  advantage  of  it  to  compromise  the  intejesst  and  the  honor 
of  the  nation.  It  is  submitted,  therefore,  to  the  consideration  of  Congress,  wjiether  it 
may  not  be  advisable  to  revise  the  laws  with  a  view  to  this  desirable  result." 

He  thought  this  message  was  most  honorable  to  American  statesmanship,  and  he 
should  like  to  see  her  Majesty's  government  in  the  present  janoture  adopt  tl«>  same 
policy  as  the  government  of  the  United  States  in  1817.  In  accordance  with  the 
President's  message  an  act  of  Congress  was  proposed,  containing'  two  clauses  not 
in  the  original  act,  and,  he  might  observe,  wanting  to,  cm  statute,,  the  one  giving 
collectors  of  customs  authority  to  detain  vessels  under  suspicion  of  being  intended 
for  hostilities  tUl  inquiry  should  be  made,  the  other  giving  the  State  officers  power 
to  exact  bonds  from  vessels  suspected  that  they  would  not  be  used  hostilely  against 
an  ally  of  the  States.  There  was  then,  it  should  be  remembered,  quite  as  strong 
a  sympathy  in  the  United  States  for  the  South  Am,6rioan  colonies  as  prevailed  among 
honorable  gentlemen  opposite  for  the  southern  States,  of  North  America ;  and  of  course 
there  was  strong  opposition  to  the  proposed  aot  during  its  progress  through  Congress. 
It  was  said  that  it  had  been  brought  forward  under  pressure  from  foreign  powers,  and 
that  traders  had  a  right  to  sell  ships  if  they  chose.  The  gavemment  replied  that  they 
had  duties  to  perform,  not  to  one  nation,  but  to  aU,  that  they  had  listened 
to  the  representations  of  foreign  powers  only  because  they  deemed  them  reasonable, 
and  that  traders  must  take  care  that  in  their  mercantile  dealings  they  did  not  da 
anything  which  was  incompatible  with  the  higher  interests  of  |the  country.  He  did 
not  hesitate  to  say  that  such  cases  as  had  occurred  in  this  country  could  not  have 
taken  place  under  the  law  of  the  United  Stateaj  and  he  held  that  our  honor  and  our 
interest  required  that  we  should  adopt  the  clauses  which  had  been  added  to  the  original 
American  act.  In  so  doing,  we  should,  he  thought,  prevent  the  repetition  of  such 
unfortunate  cases  for  the  future.  As  regards  those  cases  which  had  already  occurred, 
he  thought  the  least  we  could  do  was  to  prohibit  absolutely  such  vessels  from  entrance 
to  our  ports.  We  had  precedent  for  such  course  in  the  conduct  of  the  American  gov- 
ernment XD.  1793,  who,  not  content  with  passing  their  foreign  enlistment  act  at  om 
instance,  had  also  dismissed  from  their  porta  those  vessels  which  had  previously  been 
fitted  out  in  them.    But  there  was  yet  an  earlier  precedent,  arising  out  of  the  Ameiioaa 
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war  of  independence.  Gibbon,  in  his  well-linown  memoii:  in  justification  of  the  war 
■vrith  France  in  1779,  told  us  that  when  privateers  were  fitted  out  in  French  ports  for 
the  service  of  the  American  government,  the  British  government  strongly  protested 
against  it,  and  offered  France  the  alternative  of  checking  the  practice  or  going  to  war. 
France  chose  peace,  and  undertook  to  dismiss  all  the  privateers  from  her  ports  at  once. 
Therefore,  there  were  two  precedents  directly  in  point,  showing  what  ought  to  be  done 
in  regard  to  these  vessels.  It  was  said  that  there  had  been  no  judicial  investigation  in 
connection  with  the  southern  cruisers,  but  that  was  because  they  escaped  from  this 
country  before  any  trial  could  be  instituted.  He  did  not  suppose  that  any  one  could 
doubt  that  these  vessels  were  built  in  violation  of  our  neutrality,  and  he  hoped  the 
government  would  entertaih  the  proposals  suggested  by  the  honorable  member  for 
Huntingdon. 

LoKD  Robert  Montague  said  there  could  be  no  doubt  either  as  to  the  bias  of  the 
honorable  member's  sympathies  or  the  sonroe  of  his  inspiration.  Instead  of  availing 
himself  of  the  authentic  sources  of  information  in  this  country,  he  had  evidently  gone 
for  facts  to  the  American  papers  laid  on  the  table  of  Congress,  and  for  arguments  to 
the  debates  in  their  chambers.  The  honorable  member  for  Rochdale  had  proved  con- 
clusively that  the  trade  of  the  northern  States  had  beefl  considerably  diminished ;  but 
he  had  failed  to  show  how  we  had  been  the  cause  of  the  destruction  of  their  commerce. 
His  speech  was  like  a  bridge  without  a  keystone ;  his  facts  and  premises  were  estab- 
lished, but  his  conclusion  was  illogical.  The  honorable  gentleman  had  entirely  omit- 
ted to  show  haw  we  were  responsible  for  the  injury  which  American  commerce  had 
sustained  since  the  war  began.  "  Yes,  I  did,"  he  says,  "  you  admitted  the  vessels  of 
the  southern  States  into  your  ports,  and  these  damaged  the  commerce  of  the  northerns." 
He  (Lord  Robert  Montague)  had  thought  that  the  southern  States  were  not  yet  ripe 
for  recognition.  But  the  honorable  member  had  shown  that  they  not  only  had  held 
their  ground  against  the  North,  but  had  actually  destroyed  their  commerce;  and  that, 
too,  in  the  face  of  a  navy  which  had  come  victorious  out  of  many  a  battle,  and  prided 
itself  upon  being  the  strongest  in  the  world.  Not  only  had  the  southern  States  manu- 
factured a  navy,  but  they  had  beaten  the  federal  ships  which  had  long  ridden  the  sea 
in  triumph,  so  that  the  latter  were  now  fain  to  avoid  the  conflict.  How  were  we  to 
blame  for  that  ?  Should  we  have  done  anything  to  prevent  the  South  from  sending 
their  ships  to  sea,  or  have  refused  to  them  that  hospitality  which  our  neutrality  bound 
US  to  concede  equally  to  both  sides  ?  The  honorable  member  had  also  drawn  a  case, 
which  he  said  was  analogous,  of  a  friend  who  was  suspected  of  an  act  derogatory  to 
his  honor,  although  nothing  had  actually  been  proved  against  him,  and  had  said  that 
in  such  a  case  we  should  refuse  to  have  any  more  dealings  with  oiu-  friend  until  he  had 
succeeded  in  clearing  his  character.  So,  he  said,  we  should  act  by  the  southern  States, 
who  were  suspected  of  fitting  out  ships  in  this  country.  But  the  attorney  general  had 
pointed  out  that  as  yet  the  southern  States  were  not  recognized  by  us,  and  that,  conse- 
quently, we  had  no  legal  channel  for  those  communications  which  might  otherwise 
have  been  addressed  to  them.  The  federal  government  had  themselves  prevented  us 
from  communicating  with  the  South  by  blockading  their  ports,  and  had  declined  to 
permit  a  British  man-of-war  to  proceed  to  one  of  the  southern  ports  for  that  purpose. 
The  honorable  member  said  the  Florida  was  a  privateer,  and  had  grounded  his  assertion 
upon  the  fact  that  she  had  not  fought  men-of-war,  but  preyed  upon  the  trade  of  her 
enemy.  This  was  a  very  mistaken  definition  of  a  privateer.  A  privateer  was  an  armed 
merchant  vessel,  which,  whenever  opportunity  offered,  plundered  enemy's  property : 
but  the  i  lorida  carried  no  cargo,  and  had  actually  proved  her  commission  as  a  man-of- 
war.  Neither  did  he  think,  as  the  honorable  member  seemed  to  believe,  that  if  England 
altered  her  law  Russia  would  refrain  from  sending  privateers  to  sea  to  plunder  English 
property  in  case  of  war  with  this  country  For  these  reasons  he  could  not  concur  with 
the  otherwise  eloquent  speech  of  the  honorable  member  for  Rochdale.  He  (Lord  Robert 
Montague)  did  not  attribute  the  decline  of  trade  and  the  rise  in  freightage  in  America 
to  any  illegal  action  or  violation  of  neutrality  on  our  part ;  it  was  the  inevitable  result 
of  a  war  which  diverted  the  energy  of  capital  in  other  directions,  and  absorbed  a 
great  deal  ot  the  capital  which  would  otherwise  be  employed  in  promoting  commerce. 

Mr.  Alderman  Rose  said,  he  believed  tiie  country  would  indorse  the  definition  of 
the  law  of  neutrality  as  laid  down  by  the  attorney  general,  and  carried  out  by  the 
administration.  He  denied  that  the  opinions  of  the  honorable  members  for  Rochdale 
and  Bradford  were  shared  by  the  people  at  large.  The  honorable  member  for  Rochdale 
had  given  the  House  a  list  of  the  losses  which  had  occurred  to  the  United  States  Navy 
but  he  had  not  aUuded  to  the  other  losses  of  that  country— its  loss  of  liberty  of  credit 
of  everything  which  a  country  should  hold  dear.  The  South  had,  no  doubt,  the  blot  of' 
slavery  to  contend  against ;  but  had  the  North  had  nothing  to  do  with  that  ?  He  con- 
tended that  all  the  evils  of  the  slave  trade  were  owing  to  the  mode  in  which  the  fed- 
eral States  had  formerly  dealt  with  it.  The  whole  system  of  government  in  the  north- 
ern States  was  false,  rotten,  and  corrupt,  while  the  South  was  making  for  themselves  a 
great  name  and  a  glorious  history.  He  believed  the  day  was  not  distant  when  the 
confederacy  would  be  an  independent  nation,  recognized  by  the  nations  of  Europe 

Motion  agreed  to. 
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PEOCEEDINGS  OF    THE  LEGISLATIVE  COUNCIL  AT  MEL- 
BOURNE  EELATIYE   TO  THE   SEIZUEE  OP 

THE  SHENANDOAH.* 

t 

[From  the  Melbourne  Herald  of  February  23,  1865.] 

LEGISLATIVE  COUNCIL. 

Wbdnksday,  February  22. 

THE  SEIZURE  OF  THE  SHENANDOAH. — MR.   HIGHBTT'S  MOTION. 

Mr.  HiGHETT,  pursuant  to  notice,  moved  that  an  address  be  presented  to  the  gov- 
ernor, praying  that  his  excellency  would  cause  to  be  laid  on  the  table  of  the  house 
copies  of  iiny  instructions  received  from  the  home  government  relative  to  the  reception 
and  treatment  of  ships  of  war  of  foreign  nations  visiting  this  port,  more  especially  in 
relation  to  those  of  belligerent  powers.  He  said  that  the  correspondence  which  had 
recently  taken  place  between  the  government  and  the  commander  of  the  Shenandoah 
had  caused  great  excitement  in  the  public  mind.  The  majority  of  the  public  were  of 
opinion  that  it  should  have  taken  place  between  the  governor  and  the  commander  of 
that  vessel.    His  motion  would  set  that  at  rest. 

Mr.  Hull  seconded  the  motion.  ' 

Mr.  Hervbt  said  that,  beyond  what  had  been  published,  any  dispatches  were  con- 
fidential, and  his  excellency  would  not,  therefore,  give  them  up.  Under  the  circum- 
stances, he  hoped  the  honorable  member  would  withdraw  his  motion. 

Mr.  Cole  supported  the  motion. 

Mr.  Hull  referred  to  the  imbroglio  that  took  place  between  Lieutenant  Lowe,  of  the 
confederate  tender  to  the  Alabama,  in  Temple  Bay,  and  the  governor  at  that  port,  and 
stated  that  the  correspondence  was  carried  on  entirely  between  Lieutenant  Lowe, 
although  he  was  only  a  lieutenant  and  commanding  a  tender,  and  the  governor. 

Mr.  Highbtt  intimated  that  he  would  call  for  a  division. 

Mr.  Heevby  pointed  out  that  there  were  certain  dispatches  which  the  governor 
was  not  entitled  to  lay  before  the  house,  and  that  in  the  present  case  they  were  of  that 
nature.    The  governor  had  acted  in  accordance  with  those  instructions. 

Mr.  Highbtt  said  that  his  motion  was  merely  for  the  presentation  of  an  address  to 
the  governor,  and  it  should  be  left  to  the  governor  to  say  whether  he  would  comply 
with  it.  His  own  impression  was  that  the  instructions  were  to  correspond  through 
the  ministry,  but  he  wanted  to  see  that  it  was  so. 

Mr.  Stkachan  thought  that  any  instructions  sent  ought  to  be  laid  before  Parliament. 
It  seemed  very  extraordinary  that  in  an  important  matter,  when  the  correspondence 
had  been  carried  on  by  the  government  and  not  by  the  governor,  that  it  could  be 
withheld.  The  government  had  not,  in  his  opinion,  come  out  with  very  flying  colors 
in  the  matter.  &S  opinion  was  that  the  governor  should  have  carried  on  the  corre- 
spondence. 

Mr.  Frasee  opposed  the  views  of  the  last  speaker,  and  thought  the  house  ought  not 
to  press  the  matter.  The  governor,  through  the  commissioner  of  customs,  had  shown 
to  the  public  at  large  what  the  instructions  were,  as  would  be  seen  from  the  corre- 
spondence. The  government  had  acted  under  instructions  from  the  governor.  Mr. 
Fawkner:  "Who  knows  that?"  If  the  dispatch  was  a  private  one  they  should  not 
insist  upon  having  it. 

Mr.  Fawkner  hoped  that  the  honorable  member  would  press  it  to  a  division.  If  the 
honorable  member  who  had  just  sat  down  had  seen  all  the  correspondence  and  read  it, 
he  (Mr.  Fawkner)  had  not. 

Mr.  Fbasee  said  that  he  had  read  it  in  the  public  prints. 

Mr.  Fawkner  said  that  a  one-sided  view  was  always  taken  by  the  public  prints.    He 

*  Forming  an  appendix  to  Slspatcli  No.  4,  from  Mr.  Blancbard  to  Mr.  Seward,  February  23, 1S65,  (see 
vol.  m,  p.  384,)  which  is  printed  as  inolosnre  B  to  dispatch  No.  1074,  from  Mr,  Adams  to  Mr.  Seward, 
October  27, 1865,  (see  vol.  HI,  p,  375.) 
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characterized  the  conduct  of  the  government  in  seizing  the  ship  while  on  the  slip  as 
cowardly  and  most  unmanly.  It  was,  moreover,  a  ship  of  war.  It  was  like  the  case 
of  the  Florida.  He  maintained  that  the  vessel  was  seized  without  rhyme  or  reason. 
It  was  quite  possible  that  a  few  men  were  stowed  away  without  the  knowledge  of  the 
commander,  and  it  had  not  been  proved  that  the  men  had  been  employed,  although 
they  were  charged  with  having  enlisted.  The  government  had  compromised  itself 
with  the  people  at  large. 

Mr.  Fellows  pointed  out  the  double  capacity  of  the  governor  as  a  constitutional 
sovereign  and  an  agent  of  the  home  government,  and  remarked  upon  the  course  taken 
by  Sir  Henry  Barkly  in  laying  upon  the  table  certain  papers,  with  the  understanding 
that  it  was  not  conceded  as  a  right  or  to  be  considered  as  a  precedent.  If  to  the 
motion  the  government  returned  the  answer  that  it  was  inconvenient,  as  the  papers 
were  private  and  confidential,  there  was  an  end  of  the  matter ;  but,  referring  to  the 
correspondence,  he  thought  a  different  construction  was  to  be  put  upon  it.  He  then 
quoted  from  the  published  correspondence  to  show  that,  as  reference  was  not  made 
expressly  to  the  governor,  the  government  were  understood  to  be  authorized  by 
the  imperial  government,  and  that,  therefore,  the  instructions  could  be  called  for. 

Mr.  Hekvey  reminded  the  house  that  it  was  more  an  imperial  than  a  colonial 
question.  The  governor  owed  a  duty  to  the  home  government,  and  if  he  had  done 
anything  wrong,  it  Was  his  particular  duty  to  justify  his  action  to  that  government. 
He  only  wished  the  government  could  produce  the  letters,  as  they  were  not  desirous 
of  keeping  them  back.  The  matter  would  come  before  Parliament  at  home,  and  the 
justification  would  have  to  be  made  in  the  proper  quarter. 

Mr.  Fellows  suggested  that  the  honorable  member  might  say  that  it  did  not  con- 
tain any  instructions  to  the  local  government. 

The  question  was  then  put,  and  agreed  to,  on  a  division  by  15  to  10. 

MK.   cole's  motion. 

Mr.  Cole  moved  that  copies  be  furnished  of  all  correspondence  between  the  gov- 
ernment and  the  commander  of  the  Shenandoah.  He  remarked  that  it  was  an  impor- 
tant question,  involving  the  neutrality  of  the  port. 

Mr.  S.  G.  Hbnty  seconded  the  motion. 

Mr.  Hervby  said  there  was  no  correspondence  between  the  government  and  the 
captain  of  the  Shenandoah.  The  correspondence  was  on  behalf  of  the  governor,  and 
written  under  his  direction. 

After  some  remarks  from  Mr.  Hull, 

Mr.  HiGHBTT  said:  Do 'I  understand  that  there  has  been  no  correspondence  between 
the  government  and  the  Shenandoah  ? 

Mr.  Hervby.  None. 

Mr.  HiGHETT  said  there  appeared  to  be,  and  urged  that  the  house  was  entitled  to 
that  which  had  taken  place  between  the  commissioner  of  trade  and  customs  and  the 
commander  of  the  Shenandoah. 

Mr.  Mitchell  asked  whether  the  commissioner  of  customs  held  two  positions — ^that 
of  a  minister  and  secretary  to  the  governor  ? 

Mr.  Hekvey  said  the  governor  selected  the  proper  officer  to  sign  the  correspondence. 

Mr.  Fellows.  Who,  his  private  secretary? 

Mr.  Hervby.  No  ;  any  correspondence  was  by  the  order  of  his  excellency. 

Mr.  Mitchell.  Then  it  did  not  take  place  between  any  member  of  the  government 
and  the  captain  of  the  Shenandoah,  but  between  the  secretary  of  the  governor  and 
the  captain  of  the  Shenandoah. 

Mr.  Steachan.  Did  the  governor  indorse  all  the  commissioner  of  customs  wrote  ? 

Mr.  Hervby.  Yes. 

Mr.  Stkaohan.  Then  let  us  have  it  shown  to  be  so. 

Mr.  Fellows.  Under  his  hand  and  seal  ? 

Mr.  Strachan  believed  there  were  two  letters,  and  would  like  to  know  whether  the 
government  indorsed  all  that  was  written  by  Mr.  Francis.  He  did  not  and  could  not 
believe  it,  and  it  would  be  only  when  it  was  produced  to  the  house,  indorsed  by  his 
excellency,  that  he  would  believe  it. 


[From  the  Argus  of  February  18, 1865.]  ' 

I. 

C.  S.  Steamer  of  War  Shenandoah, 

Port  Phillip,  January  25,  1865. 
Sir  :  I  have  the  honor  to  announce  to  your  excellency  the  arrival  of  the  Confederate 
States  steamer  Shenandoah,  under  my  command,  in  Port  Phillip,  this  afternoon,  and 
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also  to  commtmicate  that  the  steamer's  machinery  requires  repairs,  and  that  I  am  in 
want  of  coals. 

I  desire  your  excellency  to  grant  permission  that  I  may  make  the  necessary  repairs 
and  obtain  the  supply  of  coals  to  enable  me  to  get  to  sea  as  quickly  as  possible. 

X  desire  also  your  excellency's  permission  to  land  my  prisoners.  I  shall  observe  the 
neutrality. 

I  have  the  honor  to  be,  your  obedient  servant, 

JAMES  J.  WADDELL, 

Lieutenant  Commanding. 
His  Excellency  Sir  ChaklUS  Dakung,  K.  C.  B.,  ^-c. 

II. 

Depaktmbkt  of  Trade  and  Customs, 

Melbourne,  January  26,  1865. 

Sir  :  I  am  directed  by  his  excellency  Sir  Charles  Darling  to  acknowledge  the  receipt 
of  your  letter  of  the  25th  instant,  acquainting  his  excellency  with  the  arrival  of  the 
Confederate  States  steamer  Shenandoah,  under  your  command,  at  Port  Phillip,  and 
intimating  that  the  machinery  of  the  steamer  requires  repairs,  and  that  you  are  in  want 
of  coals. 

In  the  communication  under  acknowledgment  you  request  his  excellency  to  grant 
permission  to  make  the  necessary  repairs,  and  to  obtain  a  supply  of  coals,  and,  further, 
to  be  allowed  to  land  your  prisoners. 

In  reply,  I  have  received  the  instructions  of  Sir  Charles  Darling  (sic.)  to  state  that 
he  is  willing  to  allow  the  necessary  repairs  to  the  Shenandoah  and  the  coaling  of  the 
vessel  to  be  at  once  proceeded  with,  and  that  the  necessary  directions  have  been  given 
accordingly. 

I  am  at  the  same  time  to  furnish  for  your  information  the  accompanying  extracts  of 
orders,  issued  by  her  Majesty's  government,  and  publicly  notified  in  the  government 
Gazette  of  this  colony  on  the  17th  March  and  24th  April,  1862,  with  respect  to  armed 
vessels,  whether  belonging  to  the  United  or  Confederate  States  of  America,  with  which 
it  is  requisite  for  you  to  comply. 

In  conformity  with  the  terms  of  the  foregoing  commands,  I  am  to  request  that  you 
vrill  be  good  enough  at  your  earliest  convenience  to  intimate  to  me,  for  the  information 
of  his  excellency,  the  nature  and  extent  of  your  requirements  as  regards  repairs  and 
supplies,  in.  order  that  Sir  Charles  Darling  (sic.)  may  be  enabled  to  judge  of  the  time 
which  it  may  be  necessary  for  the  vessel  under  your  command  to  remain  in  this  port. 

With  reference  to  your  request  regarding  certain  prisoners,  his  excellency  desires  to 
be  furnished  with  a  list  of  the  prisoners  in  question,  and  any  other  information  afifoct- 
ing  them  which  you  may  be  able  to  afford, 

I  have  the  honor  to  be,  sir,  your  obeldient  servant, 

JAMES  G.  FRANCIS, 
Commismoner  of  Trade  and  Customs. 

The  LrEUT.  Com'g  C.  S.  Steamer  of  War  Shenandoah, 

Hdbson's  Bay. 

The  following  are  the  extracts  indicated  and  inclosed :  ^ 

"You  are  aware  of  the  determination  of  her  Majesty's  government  to  maintain  the 
strictest  neutrality  in  the  hostilities  which  are  now  bemg  carried  on  between  the 
United  and  Confederate  States  of  North  America.  In  order  to  cause  that  neutrality  to 
be  effectually  respected  throughout  the  Queen's  dominions,  her  Majesty  has  directed 
(in  accordance  with  a  long-established  European  practice)  that  no  ship  of  war,  priva- 
teer, or  other  armed  vessel,  belonging  to  either  of  the  belligerents,  which  shall  anchor 
in  any  British  port,  shall  be  allowed  to  quit  her  anchorage  within  twenty-four  hours 
after  any  vessel  belonging  to  the  adverse  belligerents,  whether  armed  or  unarmed,  shall 
have  left  the  same  port. 

"In  order  to  give  effect  to  her  Majesty's  orders,  I  am  to  desire  that,  on  the  arrival  of 
any  such  armed  vessel  in  any  port  or  roadstead  within  your  government,  you  will  notify 
this  rule  to  her  commander,  and  will  inform  him  that,  in  case  he  should  infringe  it,  his 
government  will  be  held  responsible  by  that  of  Great  Britain  for  violating  the  neutrality 
of  the  British  waters." 

m. 

C.  S.  Steamer  Shenandoah,  January  28,  1865. 
Sir:  Upon  the  receipt  of  your  communication  of  the  26th  instant,  in  which  permis- 
sion was  granted  for  the  repairs  necessary  to  the  Shenandoah  to  be  proceeded  with,  I 
sent  for  and  engaged  the  services  of  Messrs.  Langlands  Brothers  &.  Co.,  to  examine  the 
propeller  and  bracings  under  water,  and  to  undertake  the  repairs,  which  was  agreed 
to  by  the  firm,  informing  them  of  the  importance  of  haste,  and  importance  to  me  their 
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report  would  be,  as  Ms  excellency  desired  to  know  the  extent  of  injury  done  to  the 
vessel.  I  was  promised  a  report,  and  have  been  asking  each  day  for  it,  but  none  has 
been  handed  in  yet,  and  as  I  conceived  an  idea  that  their  report  would  be  more  satis- 
factory than  any  I  could  write  for  his  excellency's  information,  I  have  delayed,  in 
accordance  with  the  grace  given  me  at  my  "earliest  convenience,"  to  intimate  to  you 
the  extent  of  damages.  Every  arrangement  has  been  made  for  lifting  the  propeller 
clear  of  the  ship,  and  a  diver  has  examined  the  bracings  under  water  to-day.  From 
what  I  have  seen  of  the  propeller  shaft,  and  the  verbal  report  of  the  diver  on  the  brac- 
ings under  water,  I  can  state  that  the  composition  castings  of  the  propeller  shaft  are 
entirely  gone,  and  the  bracings  under  water  in  the  same  condition.  So  soon  as  Messrs. 
Langlands  Brothers  &  Co.  hand  in  their  report,  I  shaU  inclose  it  to  his  excellency. 
The  other  repairs  are  progressing  rapidly.  I  fear  the  damages  will  prove  more  serious 
than  I  anticipated  them  to  be  at  first. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JAMES  J.  WADDELL, 

Lieutenant  Commanding  C.  S,  N. 

The  Hon.  Commissioner  of  Trade  and  Customs. 

IV. 

Custom-house,  Melbourne,  January  30, 1865. 
Sir  :  I  am  directed  by  his  excellency  the  governor  to  acknowledge  the  receipt  of 
your  letter  of  the  28th  instant,  and  of  your  memorandum  of  this  day's  date,  indorsed 
on  a  letter  adressed  to  you  by  Messrs.  Langlands  Brothers  Co.,  a  copy  of  which  letter, 
with  your  subjoined  memorandum,  is  returned  herewith,  and  to  inform  you  it  will  be 
necessary  that  a  list  of  the  supplies  required  for  the  immediate  use  of  your  vessel, 
together  with  one  of  the  prisoners,  &c.,  as  I  suggested  in  my  previous  communication, 
should  be  sent  in  for  the  guidance  of  his  excellency,  before  four  p.  m.  on  the  Slst  in- 
stant. 

I  have  it  further  in  command  to  inform  you  that  his  excellency  has  appointed  a 
board,  consisting  of  Mr.  Payne,  inspector  and  secretary  of  the  Steam  Navigation  Board ; 
Mr.  Elder,  superintendent  of  the  marine  yard  at  this  place,  and  Mr.  Wilson,  the  gov- 
ernment marine  engineer,  to  go  on  board  the  Shenandoah  and  to  examine  and  report 
whether  that  vessel  is  now  in  a  fit  state  to  proceed  to  sea,  or  what  repairs  are  neces- 
sary. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  G.  FEANCIS. 
J.  J.  Waddbli.,  Esq., 

Lieutenant  Commanding  Confederate  States  Steamer  Shenandoah. 


Port  Philip  Foundry,  Melbourne,  January  30, 1865. 
Sir  :  At  your  request  we  beg  to  report  that  it  will  be  absolutely  necessary  to  put 
the  Shenandoah  on  the  government  slip,  as,  after  inspection  by  the  diver,  he  reports 
that  the  lining  of  outer  stem  back  is  entirely  gone,' and  will  have  to  be  replaced. 
As  to  the  time  required  (as  three  days  will  elapse  before  she  is  slipped)  we  will  not 
be  able  to  accomplish  the  repairs  within  ten  days  from  date. 
Yours,  &c., 

LANGLANDS  BEOS.  &  CO. 
Captain  Waddbix,  , 

Confederate  War  Steamer  Shenandoah. 

Indorsement :  Eespectfully  submitted  to  the  honorable  commissioner  of  trade  and 
customs,  with  the  request  that  it  may  be  returned. 

JAMES  WADDELL, 

lAeuienant  Commanding. 
January  30, 1865. 

VL 

Department  op  Trade  and  Customs, 

Melbourne,  January  31,  1865. 
Sir  :  By  direction  of  his  excellency  the  governor,  I  have  the  honor  to  acknowledge 
the  receipt,  this  morning,  of  your  letter  of  yesterday's  date,  stating  the  supplies  required 
for  the  officers  and  crew  of  the  vessel  under  your  command,  and  informing  me  that  the 
prisoners  alluded  to  in  your  previous  communication  have  left  the  Shenandoah  with- 
out your  knowledge,  in' shore  boats,  soon  after  your  arrival. 
I  am  desired  by  Sir  Charles  Darling  (sic)  to  state  that  permission  is  conceded  for  you 
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to  ship  oil  board  tlie  Shenandoah,  in  stioh  quantities  as  may  he  reasonably  necessary, 
the  provisions  and  supplies  enumerated  in  your  communication  under  reply.  I  would 
therefore  request  that  your  purser,  authorized  in  that  behalf,  will  communicate  with 
the  collector  of  customs  as  to  quantites  and  detailed  particulars. 

I  am  again  to  renew  my  request  to  be  furnished  with  a  list  giring  the  number  of 
and  particulars  (as  far  as  possible)  with  respect  to  the  prisoners  who  were  brought  to 
this  port  in  the  Shenandoah ;  and  I  may  add  that  the  number  in  this  instance  is  under- 
stood to  be  small,  yet  action  in  this  case  may  form  a  precedent  for  future  guidance 
should  such  a  question  again  arise,  with,  perhaps,  a  larger  number  of  persons  whom  it 
may  be  desired  to  land  in  violation  of  municipal  or  other  laws  or  regulations  in  force 
in  this  colony. 

I  have  thelionor  to  be,  sir,  your  obedient  servant, 

JAMES  G.  FRANCIS, 
Commissioner  of  Trade  and  Cuatorm. 
J.  J.  Waddbll,  Esq., 

lAeut.  Commandiny  Confederate  States  Steams  Shenandoah. 

VII. 

Confederate  Steamer  Shbkaxdoah,  Hobson's  Bay, 

Felruary  1,  1865. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  communication  of  yester- 
day's date,  and,  in  reply  to  that  portion  which  has  reference  to  supplies,  &c.,  directions 
have  been  given  the  paymaster  of  the  Shenandoah  in  accordance  with  your  views. 

I  cheerfully  furnish  a  list  of  those  persons  who  were  my  prisoners  on  "  the  high  seas," 
at  your  request,  for  future  guidance,  and  at  the  same  time,  inform  you  that  a  list  was 
furnished  Mr.  McFarlane,  chief  officer  of  her  Majesty's  customs  for  Williamstown,  as 
far  back  as  the  25th  or  26th  ultimo,  in  official  form.  "  Particulars  "  connected  with  the 
prisoners  brought  into  Port  Philip  are  the  following :  They  were  captured  serving  in 
the  American  bark  Delphine,  which  vessel  I  destroyed,  and  after  reaching  this  port 
left  this  vessel  of  their  own  free  will,  without  consulting  the  "  regulations  in  force  in 
this  colony,"  unmolested,  unassisted,  and  not  in  any  boat  belonging  to  this  vessel. 

I  am  extremely  anxious  to  get  the  Shenandoah  to  sea.  The  procrastination  by  the 
parties  employed  under  his  excellency  the  governor's  permission  for  the  necessary 
repairs  to  this  ship  seems  to  me  unnecessary ;  and  if  I  appeal  to  his  excellency  the 
governor  for  further  instructions  to  those  employed  to  hurry  up  the  work  on  this  ship, 
I  hope  his  excellency,  the  governor,  will  see  in  it  the  spirit  of  a  law-abiding  man,  and 
one  impatient  to  be  about  his  country's  business. 

Yesterday  the  commission  of  officers  appointed  by  his  excellency  the  governor  for  the 
examination  of  this  vessel  came  on  board ;  but  I  was  absent  from  the  ship,  not  having 
been  informed  by  the  honorable  commissioner  of  trade  and  customs  of  the  day  set  apart 
for  that  visit. 

I  have  the  honor  to  be,  sir,  I'espectfuUy,  &c., 

JAS.  J.  WADDELL, 
Lieutenant  Commanding,  C.  S.  Navy. 

The  Hon.  Commissioner  of  Trade  and  Customs. 

vni. 

Department  of  Trade  and  Customs, 

Melbourne,  February  1,  1865. 
Sir  :  I  am  directed  by  his  excellency  the  governor  to  acquaint  you  that  he  has 
received  a  progress  report  from  the  board  appointed  to  examine  the  Shenandoah,  and 
report  whether  that  vessel  is  in  a  fit  state  to  proceed  to  sea,  or  what  repairs  are  neces- 
sary. From  the  tenor  of  this  communication,  it  is  evidently  necessary  that  your  ship 
should  be  placed  on  the  patent  slip  for  further  examination  and  repairs,  and  1  presume 
yon  will  therefore  proceed  promptly  with  the  necessary  arrangements.  For  your  infor- 
mation, I  may  state  that  the  slip,  termed  the  government  patent  slip  in  the  communi- 
cation to  yourself  from  Messrs.  Langlands  Brothers  &  Co.,  is  not  in  possession  of  or 
under  the  control  of  the  authorities.  It  was  originally  built  by  this  government,  but 
for  many  years  has  been  leased  to  various  parties,  and  your  arrangements  must  there- 
fore be  made  with  the  present  lessees. 

By  inadvertence  you  have  omitted  to  enclose  the  list  of  prisoners  to  which  you  make 
reference  in  your  communication  of  this  date. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAS.  G.  FRANCIS, 
Commissioner  of  Trade  and  Customs. 
J.  J.  Waddbli,,  Esq., 

Lieut.  Commanding  C.  S.  Steamer  Shenandoah. 
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IX. 

Confederate  States  Stbamek  Shenandoah, 

February  1,  1865. 
Sib  :  I  have  the  honor  to  acknowledge  receipt  of  your  communication  of  this  day's 
date,  informing  me  of  the  character  of  the  report  made  to  his  excellency  the  governor 
by  the  board  of  examiners ;  also,  calling  my  attention  to  another  list  of  prisoners, 
which  you  desire.  I  cheerfully  furnish  this  the  second  list;  and  have  the  honor  to  be, 
sir,  respectfully,  &o., 

JAMES  J.  WADDELL, 
lAeatenant  Commanding,  C.  S.  Navy. 
The  Hon.  Commissionee  of  Trade  and  Customs. 


Department  op  Tkade  and  Customs, 

Melbourne,  February  7,  1865. 
Sir  :  I  am  instructed  by  his  excellency  Sir  Charles  Darling  to  acquaint  you  that,  as 
the  ship  under  your  command,  the  Shenandoah,  has  already  been  twelve  days  in  our 
port,  with  permission  to  lay  in  provisions,  or  things  necessary  for  the  subsistence  of 
her  crew,  and  to  effect  the  necessary  repairs,  it  is  desired  by  his  excellency  that  you 
should  now  name  the  day  upon  which  you  will  be  prepared  to  proceed  to  sea ;  and  I 
am  further  directed  to  inform  you  that  after  carefully  considering  the  question  of  the 
position  of  Great  Britain,  as  strictly  neutral  in  the  present  contest,  the  use  of  appli- 
ances the  property  of  this  government  cannot  be  granted,  nor  any  assistance  rendered 
by  it  directly  or  indirectly,  towards  effecting  the  repairs  of  the  Shenandoah. 
I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

JAS.  6.  FRANCIS, 
Commissioner  of  Trade  and  Customs. 
J.  J.  Waddeix,  Esq., 

Lieut.  Com'g  C.  S.  Steamer  Shenan^ah,  Hobson's  Bay. 

XI. 

,  Confederate  States  Steamer  Shenandoah, 

February  7,  1865. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your  communication  of  this 
day's  date,  and,  in  reply,  for  information  desired  for  his  excellency  the  governor,  I  have 
to  write  that  I  cannot  name  a  day  for  proceeding  to  sea  with  this  ship  until  she  is 
taken  on  the  slip,  where  the  injury  can  be  perfectly  ascertained  and  the  time  estimated 
for  its  repair.  The  recent  gales  have  prevented  me  from  lightening  the  ship  to  the 
necessary  draught  preparatory  to  going  on  the  slip,  in  which  matter  I  have  been 
guided  by  those  who  are  in  charge  of  the  slip.  I  hope  the  weather  will  permit  the 
engineer  to  take  the  Shenandoah  on  the  slip  to-morrow  morning. 
I  am,  sir,  respectfully  yours, 

JAMES  J.  WADDELL, 
Lieutenant  Commanding,  C.  S.  Navy. 
The  Hon.  Commissioner  of  Trade  and  Customs. 

xn. 

Department  op  Trade  and  Customs, 

Melbourne,  February  14,  1865. 
'   Sir  :  Referring  to  my  communication  of  the  7th  instant,  I  am  again  directed  by  his 
excellency  Sir  Charles  Darling  to  inquire  whether  you  are  now  in  a  position  to  state 
more  definitely  when  the  Shenandoah  will  be  in  a  position  to  proceed  to  sea;  and  if  so, 
I  shall  be  obliged  by  your  informing  me  accordingly. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  G.  FRANCIS, 
Commissioner  of  Trade  and  Customs. 
J.  J.  Waddell,  Esq., 

Lieut.  Commanding  C.  S.  Sir.  Shenandoah,  Sohson's  Bay. 

XIII. 

C.  S.  Steamer  Shenandoah,  February  14, 1865. 
Sir  :  I  have  the  honor  to  acknowledge  receipt  of  your  communieation  of  this  day's 
date,  and,  in  reply,  have  the  pleasure  to  inform  you,  for  his  excellency  the  governor's 
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information,  that  the  superintendent  of  the  slip  and  Messrs.  Langlands  Brothers  &  Co. 
inform  me  that  the  Shenandoah  will  be  ready  for  launching  to-morrow  morning,  the 
15th  instant,  at  four  o'clock  a.  m. ;  and  I  think,  without  some  unforeseen  accident,  I 
shall  proceed  to  sea  in  her  by  Sunday,  the  19th  instant.  I  have  yet  to  take  in  all  my 
stores,  coals,  and  swing  the  ship. 

I  have  the  honor  to  be,  very  respectfully,  yours,  &c., 

JAMES  J.  WADDELL, 
lAeutenant  Commanding,  C.  S.  Navy. 
The  Hon.  Commissioner  of  Trade  and  Customs. 

XIV. 

Cdstom-House,  Melbourne,  February  14,  1865. 
Sm :  I  am  directed  by  his  excellency  the  governor  to  state  that  it  has  been  reported 
to  the  government  that  you  have  refused  to  allow  the  execution  on  board  the  Shenan- 
doah of  a  warrant  issued  upon  sworn  information,  according  to  law,  alleging  that  a 
British  subject  is  on  board  that  vessel  who  has  entered  the  service  of  the  Confederate 
States,  in  violation  of  the  British  statute  known  as  the  "  foreign  enlistment  act ;"  that 
it  is  not  consistent  with  the  British  law  to  accept  any  contrary  declaration  of  facts, 
whatever  respect  be  due  to  the  person  from  whom  it  proceeds,  as  sufficient  to  justify 
the  non-execution  of  such  warrant ;  and  that,  moreover,  it  is  conceived  that  this  gov- 
ernment has  a  right  to  expect  that  those  who  are  receiving  in  our  port  the  aid  and 
assistance  which  they  claim  as  a  belligerent  under  the  Queen's  proclamation,  should 
not  in  any  way  oppose  proceedings  intended  to  enforce  the  maintenance  of  neutrality. 
It  will  be  apparent  to  yoii  that  the  execution  of  the  warrant  is  necessary,  in  order 
to  enable  the  government  to  bring  to  justice  those  upon  whose  depositions  the  warrant 
was  issued,  if  the  statements  in  those  depositions  should  prove  false  in  fact. 

In  this  view,  you  are  appealed  to  to  reconsider  your  determination ;  and  pending  fur- 
ther intimation  fl-om  you,  which  you  are  requested  to  make  with  as  little  delay  as 
possible,  the  permission  granted  you  to  repair  and  take  supplies  is  suspended,  and  her 
^Majesty's  subjects  have  been  duly  warned  accordingly. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  G.  FRANCIS. 
J.  J.  Waddbll,  Esq., 

Meat.  Commanding  C.  S.  Str.  Shenandoah. 

XV. 

C.  S.  Steamer  Shenandoah,  February  14, 1865. 

Sir  :  I  am  in  the  receipt  of  your  letter  of  this  date,  in  which  you  inform  me  that  you 
have  been  directed  by  his  excellency  the  governor  to  state,  "that  it  has  been  reported 
to  the  government  that  I  have  refused  to  allow  the  execution  on  board  the  Shenandoah 
of  a  warrant  issued  upon  sworn  information,  according  to  law,  alleging  that  a  British 
subject  is  on  board  this  vessel  who  has  entered  the  service  of  the  Confederate  States, 
in  violation  of  the  British  statute  known  as  the  foreign  enlistment  act,  and  that  it  is 
not  consistent  with  the  British  law  to  accept  any  contrary  relation  of  facts,  whatever 
respect  be  due  to  the  person  from  whom  it  proceeds,  as  sufacient  to  justify  the  non- 
execution  of  such  warrant."  I  am  then  appealed  to  "to  reconsider  my  determination," 
and  the  letter  concludes  by  informing  me  that,  "pending  a  further  intimation  from 
me,"  the  permission  granted  to  repair  and  take  supplies  is  suspended. 

I  have  to  inform  his  excellency  the  governor  that  the  execution  of  the  warrant  was 
not  refused,  as  no  such  person  as  the  one  therein  specified  was  on  board,  but  permission 
to  "search"  this  ship  was  refused.  According  to  all  the  laws  of  nations,  the  deck  of  a 
vessel  of  war  is  considered  to  represent  the  majesty  of  the  country  whose  flag  she  flies, 
and  she  is  free  ftom  all  executions,  except  for  crimes  actually  committed  on  shore, 
when  a  demand  must  be  made  for  the  delivery  of  such  person,  and  the  execution  of 
the  warrant  performed  by  the  police  of  the  ship.  Our  shipping  articles  have  been 
shown  to  the  superintendent  of  police.  All  strangers  have  been  sent  out  of  the  ship, 
and  two  commissioned  officers  were  ordered  to  search  if  any  such  have  been  left  on 
board.  They  have  reported  to  me  that,  after  making  a  thorough  search,  they  can  find 
no  person  on  board  except  those  who  entered  this  port  as  part  of  the  complement  of 
men. 

I  therefore,  as  commander  of  the  ship  representing  my  government  in  British  waters, 
have  to  inform  his  excellency  that  there  are  no  persons  on  board  this  ship  except  those 
whose  names  are  on  my  shipping  articles,  and  that  no  one  has  been  enlisted  in  the  ser- 
vice of  the  Confederate  States  since  my  arrival  in  this  port ;  nor  have  I  in 'any  way 
violated  the  neutrality  of  the  port. 

And  I,  in  the  name  of  the  government  of  the  Confederate  States  of  America,  hereby 
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enter  my  solemn  protest  against  any  obstruction  wMcli  may  cause  the  detention  of  this 
ship  in  this  port. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  J.  WADDELL, 
Lieutenant  Commanding,  C.  S.  Navy. 
The  Honorable  Jambs  G.  Francis, 

Commissioner  of  Trade  and  Customs,  Melbourne. 

Telegram  from  Mr.  F.  C.  Standish,  chief  commissioner  of  Victorian  police,  to  Mr. 
Beaver,  police  inspector,  stationed  at  Williamstown : 

[Telegram  for  Mr.  Beaver.  1 

I  have  to  direct  that  you  communicate  with  Mr.  Chambers,  the  lessee  of  the  patent 
slip,  that  the  governor  in  council  has  given  directions  that  he  and  all  other  British 
subjects  in  this  colony  at  once  desist  from  rendering  any  aid,  assistance,  or  perform 
any  work,  in  respect  to  the  aforesaid  confederate  ship  Shenandoah,  or  in  launching 
same.  You  will  at  once  proceed  with  the  whole  of  the  police  at  your  disposal  to  the 
patent  slip,  and  prevent,  at  all  risks,  the  launch  of  the  said  ship.  Superintendent 
Lyttleton  and  fifty  men,  also  fifty  of  the  military,  proceed  at  once  to  Williamstown, 
telegraphing  anything  that  may  occur  direct  to  me. 

F.  C.  STAj;rDISH. 

Tuesday  14,  1865. 

XVI. 

C.  S.  Stbambk  Shenandoah,  February  15, 1865. 
Sir  :  I  am  informed  by  the  manager  of  the  slip  upon  which  the  Confederate  States 
steamer  Shenandoah  now  rests,  that  the  slip  has  been  seized  by  authority  from  his 
excellency  the  governor,  to  prevent  the  launching  of  the  Confederate  States  steamer 
Shenandoah,  which  of  necessity  is  a  seizure  of  the  vessel  under  my  command.     I 
therefore  respectfully  beg  to  be  informed  if  this  seizure  is  known  to  his  excellency  the  • 
governor,  and  if  it  meets  his  approval. 
Very  respectfully,  &c., 

JAMES  J.  WADDELL, 
lAeutenant  Commanding,  C.  S.  Navy. 
The  Hon.  Commissioner  of  Trade  and  Customs. 

xvn. 

CuSTOM-HouSE,  Melbourne,  February  15,  1865. 
Sir  :  In  acknowledging  your  letters  of  yesterday's  date,  and  also  in  reply  to  your 
communication  of  this  morning,  I  am  instructed  by  his  excellency  the  governor  to 
inform  you  that  the  lessee  of  the  patent  slip  having  reported  that  the  safety  of  the 
ship  Shenandoah  may  be  endangered  by  her  present  position  on  the  slip,  the  suspen- 
sion of  permission  to  British  subjects  to  assist  in  launching  the  ship  is  withdrawn; 
while  the  further  matters  referred  to  in  your  letters  are  under  consideration,  and 
wiU  be  replied  to  with  as  little  delay  as  possible. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  G.  FRANCIS. 
J.  J.  Waddell,  Esq., 

Lieut.  Commanding  C.  S.  Str.  Shenandoah. 

XVIII. 

CusTOM-HouSE,  Melbourne,  February  15,  1865. 

Sir  :  I  am  directed  by  his  excellency  the  grfvernor  to  further  acknowledge  your  com- 
munications of  the  14th  and  15th  instant,  in  which,  alleging  that  the  vessel  under 
your  command  had  been  seized,  you  ask  whether  the  seizure  is  known  to  his  excellency 
the  governor,  and  if  it  meets  his  approval. 

I  am  to  inform  you,  in  reply,  that  this  government  has  not  directed  or  authorized 
Ihe  seizure  of  the  Shenandoah. 

The  instructions  to  the  police  were  to  see  that  none  of  her  Majesty's  subjects  in  this 
colony  rendered  any  aid  or  assistance  to,  or  performed  any  work  in  respect  of,  your 
vessel  during  the  period  of  the  suspension  of  the  permission  which  was  granted  to 
you  to  repair  and  take  in  supplies,  pending  your  reply  to  my  letter  of  yesterday's  date, 
in  regard  to  a  British  subject  being  on  board  your  vessel,  and  having  entered  the 
service  of  the  Confederate  States,  in  violation  of  the  British  statute  known  as  the 
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foreign  eulistmeut  act,  and  of  the  instructions  issued  by  the  governor  for  the  main- 
tenance of  neutrality  by  her  Majesty's  subjects. 

In  addition  to  evidence  previously  in  possession  of  this  government,  it  has  been 
reported  by  the  police  that  about  ten  o'clock  last  night  four  men,  who  had  been  in 
concealment  on  board  the  Shenandoah,  left  the  ship,  and  were  arrested  immediately 
after  so  leaving  by  the  water  police. 

It  appears  from  the  statements  of  the  men  that  they  were  on  board  your  vessel  both 
on  Monday  and  Tuesday,  the  13th  and  14th  instants,  when  their  preseuce  was  denied  by 
the  commanding  officer  in  charge,  and  by  yourself  subsequently,  when  you  declared 
that  there  were  "no  persons  on  board  this  ship  except  those  whose  names  are  on  our 
shipping  articles."  This  assertion  must  necessarily  have  been  made  by  you  without 
having  ascertained  for  yourself  by  a  search  that  such  men  were  not  on  board,  while 
at  the  time  you  refilsed  permission  to  the  officer  charged  with  the  execution  of  the 
warrant  to  carry  it  into  effect. 

Referring  to  that  portion  of  your  communication  of  the  14th  instant,  in  which  you 
inform  his  excellency  the  governor  "that-the  execution  of  the  warrant  was  not  refused, 
as  no  such  person  as  the  one  therein  specified  was  on  board,"  I  am  in  a  position  to  state 
that  one  of  the  four  men  previously  alluded  to  is  ascertained  to  be  the  person  named 
in  the  warrant. 

I  am  also  to  observe  that,  while  at  the  moment  of  the  dispatch  of  your  letter  it  may 
be  true  that  these  men  were  not  on  board  the  Shenandoah,  it  is  beyond  question  that 
they  were  on  board  at  the  time  it  was  indited,  your  letter  having  been  dispatched  at 
five  minutes  before  ten  o'clock. 

It  thus  appears  plain,  as  a  matter  of  fact,  that  the  foreign  enlistment  act  was  in  course 
of  being  evaded. 

Nevertheless,  as  the  only  person  for  whose  arrest  a  warrant  was  issued  has  been 
secured,  and  as  you  are  now  in  a  position  to  say,  as  commanding  officer  of  the  ship, 
and  on  behalf  of  your  government,  whose  faith  is  pledged  by  the  assurance  "  that  there 
are  no  persons  on  board  this  ship  .except  those  whose  names  are  on  our  shipping  arti- 
cles, and  that  no  one  has  been  enlisted  in  the  service  of  the  Confederate  States  since 
my  arrival  in  this  port,"  his  excellency  the  governor  has  been  pleased  to  revoke  the 
directions  issued  yesterday,  suspending  permission  to  British  subjects  to  aid  and  assist 
you  in  effecting  the  necessary  repairs  and  taking  in  supplies. 

I  am  to  add,  it  is  expected  you  will  exercise  every  dispatch,  so  as  to  insure  your 
departure  by  the  day  named  in  your  first  letter  of  yesterday,  viz,  Sunday  next. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  G.  FRANCIS. 

J.  J.  Waddell,  Esq., 

lAeat.  Covimanding  C.  S.  Steamer  Shenandoah. 

■      XIX. 

C.  S.  Steamer  Shenandoah, 

Solson's  Say,  February  16,  1865. 
Sm :  I  am  in  receipt  of  your  communication  of  yesterday's  date,  and  desire  to  convey 
through  you  to  his  excellency  the  governor  my  appreciation  and  thanks  for  his  observ- 
.^nce  of  the  rights  of  belligerents,  and  further  to  assure  his  excellency  the  governor  that 
every  dispatch  is  being  made  by  me  to  get  the  Shenandoah  to  sea  at  the  earliest  possi- 
ble moment. 

The  four  men  alluded  to  in  your  commuuioation  are  no  part  of  this  vessel's  comple- 
ment of  men ;  they  were  detected  on  board  by  the  ship's  police  after  all  strangers  were 
reported  out  of  the  vessel,  and  they  were  ordered  and  seen  out  of  the  vessel  by  the 
ship's  police  immediately  on  their  discovery,  which  was  after  my  letter  had  been  dis- 
patched informing  his  excellency  the  governor  that  there  were  no  such  persons  on  board. 
These  men  were  here  without  my  knowledge,  and  I  have  no  doubt  can  be  very  properly 
called  stowaways ;  and  such  they  would  have  remained  but  for  the  vigilance  of  the 
ship's  police,  inasmuch  as  they  were  detected  after  the  third  search ;  but  in  no  way 
can  I  be  accused,  in  truth,  of  being  cognizant  of  an  evasion  of  the  foreign  enlistment 
act. 

In  conclusion,  sir,  allow  me  to  inform  you  that  I  consider  the  tone  of  your  letter 
remarkably  disrespectful  and  insulting  to  the  government  I  have  the  honor  to  represent, 
and  that  I  shall  take  an  early  opportunity  of  forwarding  it  to  the  Richmond  govern- 
ment. 

Very  respectfully,  &o., 

JAMES  J.  WADDELL, 
Lieutenant  Commanding,  C.  S.  Navy. 
The  Hon.  the  Commissionek  of  Trade  and  Customs. 
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This  closes  the  correspondence  between  Captain  Waddell  and  the  government.  But 
the  following  letter  was  dispatched  to  Mr.  Higinhotham : 

XX. 

C.  S.  Steamer  Shenandoah, 

Sobson's  Bay,  February  14, 1865. 
Sir  :  Be  pleased  to  inform  me  if  the  Crown  claims  the  sea  to  be  British  waters  three 
miles  from  the  Port  Phillip  Head  lights,  or  from  a  straight  line  drawn  from  Port  Lons- 
dale and  Cape  Schank. 

I  have  the  honor  to  be,  very  respectfully,  &o., 

JAMES  J.  WADDELL, 
JUeutenant  Commanding,  C.  S.  Navy. 
The  Honorable  the  Attorney  General. 

Captain  Waddell  states  that  a  reply  written  and  signed  by  a  clerk  was  brought  to 
him  by  a  messenger,  of  whom  he  knew  nothing  till  a  gentleman  on  board  explained  who 
he  was.  The  document  simply  stated  that  no  reasons  for  the  communication  of  the 
information  had  been  given.  Captain  Waddell  handed  the  "reply"  back  to  the  mes- 
senger with  the  simple  answer  that  it  was  not  what  he  wanted,  and  that  it  had  better 
be  taken  back,  with  his  compliments. 


IFrom  the  Age  of  Pebruaiy  16, 1665.] 

In  the  legislative  council  yesterday,  the  president  being  absent  through  illness.  Dr. 
Wilkie,  the  chairman  of  committees,  took  the  chair  at  a  quarter  past  four  o'clock. 

Mr.  Fellows  asked  the  commissioner  of  public  works,  without  notice,  what  steps  had 
been  taken  by  the  government  with  reference  to  an  attempt  to  execute  a  magistrate's 
warrant  on  board  the  Shenandoah.  Mr.  Hervey  explained  tBat  a  warrant  had  been 
granted  upon  information  of  certain  persons  having  been  shipped  on  board  the  Shen- 
andoah contrary  to  the  laws  of  neutrality,  and  that  a  police  officer  had  been  dispatched 
with  the  warrant  to  search  the  ship.  He  was  denied  permission  to  execute  the  war- 
rant, and  the  government  determined  to  suspend  the  privileges  which  had  been  granted 
to  the  commander  of  the  Shenandoah  on  his  entering  the  port.  Four  persons  who  had 
been  shipped  in  contravention  of  the  neutrality  laws  had  been  captured  by  the  police 
in  attempting  to  escape,  and  were  now  in  custody.  The  commander  of  the  Shenan- 
doah having  stated,  upon  his  honor  as  an  officer  and  a  gentleman,  that,  the  ship  having 
been  cleared  of  strangers,  there  was  now  no  person  on  board  who  was  not  there  when 
the  ship  entered  the  port,  the  government  had  granted  a  resumption  of  the  privileges 
they  had  suspended  upon  leave  being  refused  to  search  the  ship.  On  the  motion  of 
Mr.  Fraser,  twelve  months'  leave  of  absence  from  the  1st  of  March  was  granted  to  the 
honorable  T.  T.  A'Beckett.  The  land  act  amendment  bill  was  further  considered  in 
committee,  Mr.  James  Henty  acting  as  chairman.  The  bill  was  reported  to  the  house, 
and  the  adoption  of  the  report  made  an  order  of  the  day  for  Tuesday  next.  The  house 
adjourned  at  seven  minutes  past  five  o'clock  until  Tuesday,  the  21st  instant. 

Parliament  of  Victoria, 
Legislative  Council,  Wednesday,  February  15. 
The  clerk  announced  at  a  quarter  past  four  o'clock  that  he  had  received  a  note  from 
the  president  to  the  effect  that  he  was  prevented  by  illness  from  attending  the  sittings 
of  the  council  that  afternoon. 

Dr.  WUkie,  the  chairman  of  committees,  accordingly  took  the  president's  chair  and 
read  the  usual  form  of  prayer. 

THE  SEIZURE   OF  THE   SHENANDOAH. 

Mr.  Fellows  rose  to  ask  the  commissioner  of  public  works,  without  notice,  whether 
the  government  had  received  any  information  with  reference  to  an  attempt  to  execute 
a  magistrate's  warrant  on  board  the  Shenandoah,  now  on  the  patent  slip  at  Williams- 
town,  and  if  so,  what  steps  they  had  taken  in  the  matter.  He  apprehended,  as  far  as 
the  law  of  the  matter  went,  that  if  any  foreign  merchant  vessel  visited  these  ports  she 
owed  a  temporary  allegiance  to  the  laws  of  this  country,  and  was  subject,  of  course,  to  the 
jurisdiction  of  the  colonial  courts.  An  implied  consent  was  given  to  a  ship  of  war  or 
armed  vessel  belonging  to  another  country  to  enter  these  ports;  and  there  was  also  an 
implied  consent  on  the  part  of  the  power  giving  permission  to  enter  the  port,  that  a  vessel 
of  that  character  should  not  be  subject  to  any  jurisdiction  of  the  courts  of  that  power. 
This  being  the  case,  he  wished  to  know  what  action  the  government  had  taken  in  the 
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matter.  He  might  remind  the  honorable  member,  •wUh  reference  to  the  protection 
foreign  vessels  were  entitled  to  claim,  that  it  bad  been  decided  in  the  court  of  admiralty 
that  a  merchant  vessel  leaving  a  country  and  returning  under  commission  from  a  for- 
eign power,  and  being  brought  before  the  court  by  her  former  owners,  the  latter  were 
not  in  a  position  to  recover  because  the  ship  was  owned  by  a  foreign  power. 

Mr.  Heevky  wished  to  know  if  he  was  desired  to  answer  the  whole  question  at  once 
without  notice. 

Mr.  FEiiows.  Merely  whether  the  government  have  taken  any  steps  to  execute  the 
warrant. 

Mr.  Hervby  then  stated  that  the  government  had  received  notification  of  an  infor- 
mation having  been  laid  before  the  police  bench  at  WUliamstown,  to  the  effect  that  a 
certain  individual  had  been  shipped  on  board  the  Shenandoah  oontrary  to  the  neutrality 
laws  of  this  country  in  regard  to  the  Confederate  and  Federal  States  of  America.  The 
commander  of  the  Shenandoah,  on  entering  these  waters,  had  sought  the  protection  of 
the  colonial  government ;  and  certain  facilities  for  repairs  and  obtaining  supplies,  such 
as  a  neutral  power  was  justified  in  giving,  had  been  granted  at  his  request.  He  was 
informed  that  it  was  the  intention  ot  the  government  to  observe  strict  neutrality,  and 
he  gave  that  pledge  which  would  be  expected  from  any  person  in  his  position,  that  he 
would  strictly  observe  the  laws  of  neutrality.  Complaints,  however,  were  made  of  a 
number  of  British  seamen  having  joined  the  ship  since  she  entered  these  waters,  and 
proceedings  were  taken  upon  several  depositions  which  had  been  made  with  regard  to 
British  subjects  being  on  board  the  vessel.  An  officer  of  the  poKce  was  sent,  with  a 
warrant,  on  Monday,  to  arrest  a  man  sworn  to  be  in  the  ship.  The  commander  of  the 
vessel  was  not  on  board  at  the  time,  and  the  chief  officer  declined  to  permit  the 
warrant  to  be  executed  until  the  captain  returned.  On  Tuesday  the  same  officer  of 
police  was  dispatched  with  a  warrant,  and  the  captain  refused  to  allow  it  to  be  enforced. 
In  all  similar  cases,  when  a  warrant  was  sent  on  board  a  foreign  vessel,  it  was  usual 
for  the  authority  to  be  recognized,  and  if  the  officer  of  police,  in  whose  possession  it 
was,  was  not  asked  to  exercise  it,  it  was  executed  by  the  police  of  the  vessel,  there 
being  ship  police  on  every  vessel  of  war.  In  this  case  there  was  a  positive  refusal  to 
permit  the  warrant  to  be  executed  at  all.  Numerous  affidavits  having  been  made  that 
many  persons  had  beeil  induced  to  ship  on  board  the  Shenandoah,  the  government 
determined  to  suspend  the  privileges  granted  to  the  commander  on  condition  of  his 
observing  the  neutral  laws,  and  in  order  that  this  direction  should  be  properly  carried 
out  without  violence,  a  body  of  police  was  sent  down  to  Williamsto  wn  to  see  that  none 
of  her  Majesty's  subjects  infringed  the  order  which  had  been  issued  on  the  subject. 
A  communication  was  sent  to  the  commander,  explaining  to  him  the  circumstances 
under  which  the  privileges  previously  granted  him  had  been  suspended.  The  police, 
under  instructions  to  carry  out  the  order,  remained  near  the  vessel  all  night,  and  about 
ten  o'clocli  they  observed  several  persons  attempting  to  escape  fton  the  Shenandoah  by 
means  of  a  swift  waterman's  boat.  The  water  police  pursued  and  captured  the  boat, 
which  contained  four  persons,  who  proved  in  each  instance  to  be  men  who  had  joined 
the  Shenandoah  since  her  arrival  in  these  waters.  Three  were  British  subjects  and 
one  was  not,  but  stUl  it  was  necessary  that  the  fourth  individual  should  have  obtained 
permission  before  shipping.  A  letter  the  captain  of  the  Shenandoah  wrote,  in  answer 
to  the  communication  of  the  government,  distinctly  stated  that  when  the  officer  of  police 
visited  his  ship  he  had  no  individual  on  board  who  was  not  there  when  the  vessel 
entered  Victorian  waters,  but  it  was  now  known  that  several  men  who  had  shipped  in 
Hobson's  Bay  had  escaped,  in  addition  to  the  four  who  were  captured.  The  captain  of  the 
Shenandoah  then  wrote  to  say  that,  having  cleared  the  ship  of  strangers,  he  was  enabled 
to  say,  on  his  honor  as  an  officer  and  a  gentleman,  that  there  was  no  person  on  board 
(as  he  had  ascertained  by  the  inspection  of  two  commissioned  officers  appointed  for  the 
purpose)  who  was  not  there  when  the  vessel  came  into  port.  Upon  this  statement, 
made  on  the  strength  of  the  ship  having  been  cleared  of  strangers,  the  government  had 
to-day  authorized  the  resumption  of  the  privileges  formerly  granted  to  the  commander 
cf  the  Shenandoah,  reserving  to  itself,  however,  the  decision  upon  certain  points,  which 
would  all  be  made  public  when  the  measures  which  would  be  passed  on  the  subject 
were  brought  forward. 

Mr.  Hull  asked  if  the  violation  of  the  laws  of  neutrality  would  be  followed  up  by 
any  further  proceedings. 

Mr.  Hervey  replied  that  the  men  in  custody  were  to  be  brought  before  the  Williams- 
town  bench  on  the  following  morning. 

Mr.  Fellows.  Under  what  authority  was  the  permission  for  carrying  out  repairs 
suspended? 

Mr.  Harvey.  Unon  the  authority  of  the  representive  of  her  Majesty,  of  course. 

»  «-^*  «#  *  r  *  *  *  * 

Mr.  M'Ctjlloch,  in  reply  to  a  question  by  Mr.  O'Shanassy,  made  a  lengthened  state- 
ment, which  will  be  found  in  another  column,  as  to  the  steps  that  had  been  taken  by 
the  government  with  respect  to  the  Shenandoah. 

In  reply  to  Mr.  O'Shanassy,  Mr.  M'CuUoch  stated  that  it  would  be  unadvisable  to  lay 
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on  the  table  of  the  house  the  correspondence  between  the  government  and  the  com- 
mander of  the  confederate  war  ship  Shenandoah  at  the  present  time.  He,  however, 
explained  the  action  taken  by  the  government  relative  to  the  breach  of  the  foreign 
enlistment  act  said  to  have  been  committed. 


LEGISLATIVE  ASSEMBLY. 

Wednesday,  February  1, 1865. 
The  Speaker  took  the  chair  at  half-past  four  o'clock. 

THE   CONFEDERATH  SHIP  SHENANDOAH. 

Mr.  Berry  called  the  attention  of  the  honorable  the  chief  secretary  to  the  infringe- 
ment of  the  neutrality  proclamation  by  a  vessel  styled  the  Shenandoah,  now  in  Hobson's 
Bay ;  and  asked  whether  the  government  intended  to  take  steps  to  confiscate  the  vessel, 
and  to  punish  the  officers  for  a  misdemeanor,  in  accordance  with  the  provisions  of  the 
said  proclamation.  He  thought  that  it  could  not  be  denied  that  unmistakable  evidence 
existed  that  this  vessel  was  the  Sea  King,  which  cleared  out  from  London  for  Bombay 
with  a  cargo  of  coals.  In  a  Manchester,  paper  of  the  19th  November,  there  was  an 
article  alluding  to  the  Shenandoah  as  the  Sea  King,  and  containing  a  statement  from 
the  persons  who  went  out  in  her.  He  had  also  seen  a  deposition  made  by  one  of  the 
prisoners  since  the  arrival  of  the  vessel  in  the  bay,  from  which  it  appeared  that  there 
was  no  mistake  as  to  the  former  name  of  the  vessel.  Under  the  Queen's  proclamation, 
if  this  Vessel  had  returned  to  an  English  port  after  destroying  vessels  at  sea  without 
touching  at  any  confederate  port,  she  would  have  beeu  seized,  and  he  saw  no  difference 
because  this  country  was  a  little  further  off.  There  was  abundance  of  evidence  forth- 
coming for  the  facts  to  be  placed  prominently  and  unmistakably  before  the  govern- 
ment. 

Mr.  M'CuLLOCH,  in  reply  to  the  honorable  member,  stated  that  the  question  mooted 
was  a  most  important  one,  and  must  be  dealt  with  in  a  most  cautious  manner.  A 
statement  had  been  made  that  the  vessel  was  the  Sea  King,  butthere  was  no  proof  of 
that  beyond  a  mere  newspaper  report  which  had  been  quoted  by  the  honorable  member. 
No  proof  had  been  brought  forward  by  the  honorable  member  at  all,  and  even  if  such 
had  been  the  case  it  was  questionable  whether  the  government  could  deal  with  the 
ship  as  a  pirate.  [Hear,  hear.]  The  government  had  given  great  attention  to  this 
question,  and  in  addition  to  having  the  proclamation  before  them  they  were  also  in  receipt 
of  confidential  dispatches  from  the  home  government,  in  which  a  case  of  a  similar 
description  was  mentioned.  The  government  having  this  information  before  them, 
and  having  well  weighed  the  matter,  would  not  feel  justified  in  treating  this  vessel  as 
a  pirate.  [Hear,  hear.]  While  the  terms  of  the  neutrality  proclamation  would  be 
strictly  adhered  to,  the  vessel  would  be  allowed  to  take  in  provisions  for  the  proper 
maintenance  of  the  crew,  and  effect  the  necessary  repairs.  But  the  government  could 
not  do  anything  further  in  the  matter.     [Hear,  hear.] 

Mr.  Berry  wished  to  read  the  deposition  of  a  lady  prisoner.     ["No,  no."] 

Mr.  HiGiNBOTHAM  objected.  If  the  honorable  member  had  any  information  to  give, 
this  was  not  the  place  to  furnish  it;  besides  which,  it  was  only  an  ex  parte  statement. 

Mr.  O'Shanassy  agreed  that  the  British  government  was  the  proper  authority  to 
deal  with  this  subject,  and  reminded  the  House  that  nothing  more  had  been  done  with 
the  Shenandoah  than  had  been  done  by  the  neutral  powers  of  Europe  in  the  case  of 
other  confederate  vessels. 

Mr.  Lalor  was  under  the  impression  that  the  governor,  as  the  representative  of  her 
Majesty,  had  the  power  to  deal  with  foreign  vessels. 

The  subject  then  dropped. 

In  the  legislative  assembly  yesterday,  Mr.  Berry  called  attention  to  the  presence  of 
the  confederate  ship  Shenandoah  in  Hobson's  Bay,  and  asked  whether,  as  an  infringe- 
ment of  the  neutrality  law  had  clearly  taken  place,  the  government  intended  to  take 
any  steps  toward  the  confiscation  of  the  vessel.  Mr.  M'Cullooh,  in  reply,  stated  that 
the  honorable  member  had  offered  no  proof  of  any  infringement.  In  addition  to  the 
Queen's  proclamation  to  guide  them,  the  government  had  received  private  dispatches 
from  home  which  had  reference  to  a  similar  case.  While  the  neutrality  law  would  be 
strictly  adhered  to,  the  Shenandoah  would  be  permitted  to  remjiin  in  Hobson's  Bay 
until  the  necessary  repairs  had  been  effected,  and  the  captain  had  taken  in  the  coals 
and  the  provisions  which  were  absolutely  required.  This  statement  was  received  with 
cheers  from  all  sides  of  the  House. 
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[I^om  the  Age  of  February  2, 1865.] 

In  the  legislative  assembly  yesterday,  the  Speaker  took  the  chair  at  half-past  four 
o'clock. 

A  petition  was  presented  from  the  miners,  storekeepers,  and  other  residents  in  Ray- 
wood  in  faYor  of  the  tariff.  In  reply  to  Mr.  Crews,  Mr.  M'Culloch  stated  that  it  was 
the  intention  of  the  government  to  bring  in  a  bill  to  amend  the  law  relating  to  the 
police  force,  and  that  the  twenty-fonrth  clause  of  the  present  act  had  been  repealed. 
Mr.  Berry  asked  Mr.  M'CuJloch  whether  the  government  intended  to  take  any  action 
with  regard  to  the  ship  Shenandoah,  now  at  anchor  in  Hobson's  Bay,  which  ship,  he 
stated,  was  the  Sea  King,  reported  to  have  been  wrecked,  but  now  sailing  under 
another  name.  This  statement  he  proposed  to  prove  by  means  of  a  letter  received  by 
him  from  a  lady,  which  showed  this  to  be  the  identical  vessel.  He  asked,  further, 
whether  it  was  intended  to  confiscate  the  Shenandoah  and  punish  her  officers  for  a 
misdemeanor  in  accordance  with  the  provisions  of  the  neutrality  proclamation.  Mr. 
M'Culloch  stated  the  government  had  had  the  matter  under  their  consideration ;  and, 
besides  having  the  neutrality  proclamation  before  them,  had  also  had  a  private  dis- 
patch from  the  imperial  government,  stating  what  had  been  done  in  a  similar  case,  and 
that  it  had  been  found  Mat  they  could  not  treat  the  Shenandoah  as  -a  pirate,  and  had 
not  the  power  to  interfere,  but  were  bound  to  allow  her  to  provision,  and  to  effect  such 
necessary  repairs  as  were  required  to  render  her  seaworthy. 

THE  SHENANDOAH. 

Mr.  Behry  called  the  attention  of  the  honorable  the  chief  secretary  to  the  infringe- 
ment of  the  neutrality  proclamation  by  a  vessel  styled  the  Shenandoah,  now  in 
Hobson's  bay ;  and  asked  whether  the  government  intended  to  take  steps  to  confiscate 
the  vessel  and  to  punish  the  officers  for  a  misdemeanor,  in  accordance  with  the 
provisions  of  the  said  proclamation.  In  doing  so,  he  remarked  that  the  action  of  the 
government  or  of  the  people  of  this  colony  in  respect  to  a  vessel  of  the  kind  referred  to 
might  lead  to  complications  between  the  mother  country  and  a  country  with  which 
she  was  on  friendly  relations.  He  did  not  wish  to  interfere  in  any  way  as  between 
the  belligerents,  but  he  looked  at  the  matter  solely  from  an  English  point  of  view ; 
and,  looking  at  it  in  that  light,  he  considered  that  the  neutrality  proclamation  had 
been  invaded. 

The  Speaker  informed  the  honorable  member  that,  in  asking  a  question,  he  was 
not  allowed  to  state  his  opinions,  but  must  confine  himself  to  a  statement  of  facts. 

Mr.  Berry  said  he  believed  it  would  not  be  denied  that  the  evidence  was  quite  clear 
that  the  vessel  now  in  the  bay  was  the  Sea  King.  [A  voice :  No.]  An  honorable 
member  said  there  was  no  evidence.  Now  he  maintained  that  there  was  abundance 
of  evidence.  The  Sea  King,  with  a  cargo  of  coals,  sailed  from  London  for  Bombay,  on 
the  8th  of  October  last.  All  that  had  been  heard  of  that  vessel  since,  that  he  was 
aware  o:^  was  by  a  report  in  an  English  paper  that  reached  this  colony  some  time  back, 
and  in  a  letter  in  a  Manchester  paper,  written  by  one  of  the  men  who  left  London  in 
the  Sea  King,  and  returned  home.  In  that  letter  it  was  stated  that  the  confederate 
cruiser  Shenandoah  was  the  Sea  King,  and  that  the  men  who  formed  her  crew  went 
out  in  the  Laurel.  During  the  last  few  days,  since  the  vessel  was  in  port,  it  was  a 
matter  of  common  report,  and  had  been  stated  in  the  newspapers  that  she  was  the 
Sea  King.  But  he  had  had  placed  before  him  stronger  evidence.  He  had  seen  the 
depositions  of  one  of  the  prisoners,  who  said  that  during  the  passage  the  captain  and 
officers  stated  that  the  vessel  was  the  Sea  King,  and  that  the  chief  officer  went  out  in 
her  from  London,  while  the  captain  went  in  the  Laurel,  in  which  vessel  the  armament 
for  the  Shenandoah  was  conveyed  out  to  Madeira  packed  in  boxes.  That  being  the 
case,  and  as  the  vessel  had  never  been  in  a  port  in  any  other  country,  she  would,  had 
she  returned  to  a  British  port,  have  been  seized  and  condemned.  He  maintained  that 
there  was  no  difference  in  respect  to  the  way  she  should  be  dealt  with,  because  she 
had  arrived  in  a  distant  port.  The  government  of  the  colony  was  as  much  bound  to 
carry  out  the  neutrality  laws  here  as  they  would  be  within' the  bounds  of  the  mother 
country.  He  thought  there  was  sufficient  evidence  to  demand  that  an  inquiry  should 
bo  made  as  to  how  a  British  vessel  clearing  out  from  a  British  port  had  entered  on  the 
piratical  course  of  destroying  vessels  at  sea,  many  of  which  were  loaded  with  English 
cargo,  owned  by  English  merchants.  The  second  section  of  the  proclamation  to  which 
he  had  referred  stated  that  not  only  was  it  a  misdemeanor  to  fit  out,  arm  and  send  a 
vessel  to  sea,  but  also  that  the  vessel  should  be  liable  to  confiscation  by  any  officer  of 
competent  jurisdiction  in  her  Majesty's  dominions.  If  this  vessel  was  proved  to  be  the 
Sea  King — and  he  held  there  was  abundant  evidence  that  she  was — she  ought  to  be 
confiscated,  leaving  out  of  the  question  altogether  the  parties  who  might  be  indictable 
for  a  misdemeanor.  His  only  object  in  calling  the  attention  of  the  chief  secreta.ry  to 
this  matter  was  that  the  facts  might  be  brought  prominently  and  unmistakably  under 
the  notice  of  the  government,  who,  he  took  it,  wore  as  strictly  anxious  to  enforce  the 
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spirit  of  the  proclamation  as  the  home  government  conld  be.  At  the  commencement 
of  the  war  there  was  considerable  looseness  in  the  conduct  of  the  home  government, 
but  there  had  been  no  looseness  lately.  The  honorable  the  chief  secretary  would  bear 
in  mind  that  the  "rams,"  fitted  ojit  by  Mr.  Laird,  were  seized  by  the  government;  and 
that,  as  they  were  informed  by  the  last  mail,  a  number  of  persons  were  seized  in  Liver- 
pool under  the  first  clause  of  the  proclamation,  which  was  directed  to  the  ijrevention  of 
enlistment.  That  showed  that  the  British  government  were  now  strictly  enforcing 
the  provisions  of  the  neutrality  jjroclamation,  and  that  should  be  an  additional  reason 
for  attention  being  given  to  it  here.  He  believed  that,  for  all  the  vessels  that  had 
been  destroyed  by  the  Shenandoah,  the  federal  government  would,  at  some  future  time, 
claim  compensation.  That  vessel,  so  far  as  they  could  judge,  had  no  authority  from 
the  confederate  governmeut  to  act  as  she  was  doing.  If  this  vessel  was  the  Sea  King, 
and  if  she  sailed  on  a  voyage  to  Bombay  and  was  seized  against  the  will  of  her  owners 
and  converted  into  a  pirate,  she  ought  to  be  taken  posession  of  for  the  owners ; .  and,  if 
she  was  so  converted  with  the  consent  of  the  owners,  then  she  ought  to  be  confiscated 
under  the  second  clause  of  her  neutrality  proclamation.  At  any  rate,  he  thought 
there  was  abundant  evidence  to  require  a  scrutiny  to  be  made  as  to  this  vessel. 

Mr.  M'CnLi.0CH  admitted  that  this  was  a  most  important  question,  and  one  that 
ought  to  be  dealt  with  in  a  very  cautious  manner.  He  thought  that,  under  all  the 
circumstances,  it  would  not  be  well  for  this  legislature  to  enter  on  a  discussion  of  the 
various  matters  that  would  be  brought  forward  and  allegations  affecting  this  vessel,  as 
those  might  be  made  the  subject  of  inquiry  by  the  imperial  parliament.  [Cheers.]  It 
was  said  by  the  honorable  member  for  Collingwood  that  this  vessel  was  the  Sea  King. 
But  what  proof  was  there  of  that?  [Cheers.]  All  the  evidence  they  had  was  a  news- 
paper report  and  a  letter  in  a  Manchester  paper.  The  honorable  member  had  not 
brought  forward  any  other  evidence  than  that.  Still  he  said  there  was  proof.  It  was 
said  there  were  the  letters  "ing"  on  her  side,  which  lead  to  the  belief  that  she  was  the 
SeaKing.  But  was  that  proof?  [Cheers.]  Although,  however,  there  was  proof  that  this 
vessel  was  the  Sea  King,  he  questioned  whether  this  governmeut  could  deal  with  this 
ship  as  a  pirate.  [Cheers.]  During  the  last  week  the  government  had  given  a  con- 
siderable amount  of  attention  to  this  question,  desiring  to  carry  out  strictly  the  rules 
with  reference  to  such  vessels ;  and  with  that  view  they  had  had  under  consideration,  not 
only  the  neutrality  proclamation,  but  also  dispatches  from  the  imperial  government 
regarding  such  cases.  They  had  also  had  brought  before  them  a  case  exactly  similar 
to  the  case  of  this  vessel.  All  the  circumstances  were  exactly  similar  to  those  of  this 
Case.  The  government  having  considered  this  case,  and  well  weighed  it,  had  come  to 
the  conclusion  that  they  would  not  be  justified  in  treating  this  vessel  as  a  pirate ;  but 
they  would  insist  upon  strict  neutrality  beiug  observed,  and  the  vessel  would  only  be 
allowed  to  remain  in  port  so  long  as  was  necessary  for  her  to  take  in  what  was  neces- 
sary for  the  support  of  her  crew,  and  to  have  such  repairs  effected  as  were  required  to 
enable  her  again  safely  to  go  to  sea.  [Cheers.]  The  government  felt  they  could  not 
go  any  further  in  this  matter.     [Cheers.] 

Mr.  Bekry  stated  that  as  the  honorable  the  chief  secretary  had  denied  that  there 
was  sufficient  proof  that  this  was  the  Sea  King,  he  would  like  to  make  the  matter  com- 
plete by  reading  a  deposition  that  was  made  that  day,  in  his  presence,  by  one  of  the 
prisoners  she  brought  here. 

Mr.  HiGiNBOTHAM  Said  he  must  object  to  the  course  taken  by  the  honorable  member. 
[Cheers.]  If  the  honorable  member  had  evidence  he  could  submit  to  the  government, 
that  was  not  the  proper  place  to  bring  it  forward.  [Cheers.]  He  would  beg  leave  to 
suggest  that  the  honorable  member  should  not  read  documents  in  the  house  that  ought 
to  be  laid  only  before  the  government. 

Mr.  O'Shanassy  thought  that  the  colonial  government  was  not  the  proper  authority 
to  deal  with  this  matter.  He  concurred  in  what  had  been  stated  by  the  honorable  the 
attorney  general,  that  ex  parte  statements,  taken  by  any  party,  should  not  be  read  in 
that  house.  They  ought  to  deal  with  the  utmost  impartiality  in  this  matter,  which 
was  the  best  way  to  secure  the  countenance,  so  far  as  they  could,  of  the  friendly  rela- 
tions between  the  mother  country  and  the  federal  government.  The  Alabama,  when 
she  visited  Cherbourg,  was  allowed  to  remain  there  for  some  time,  and  get  supplies  and 
repairs ;  and  the  Florida  was  allowed  to  lie  in  the  port  of  Brest  for  three  or  four  mouths. 
They  could  not  do  better,  in  his  opinion,  than  follow  the  example  of  a  nation  that  had 
had  BO  much  experience  in  those  matters.  He  thought  the  honorable  member  might 
well  now  let  the  matter  drop. 

Mr.  Lalor  considered  that  it  was  wrong  to  discuss  the  matter  in  that  house  at  all. 
His  excellency,  he  considered,  alone  had  full  power  to  deal  with  the  matter.  It  was 
wrong  to  bring  the  matter  forward  here  and  compel  persons  to  take  different  sides.  If 
the  honorable  member  were  to  do  so,  he  ought  to  give  notice  of  motion,  so  that  the 
question  might  be  fairly  discussed. 

The  subject  then  dropped. 
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[From  tiie  Argus  of  Fetrnary  2, 1865.] 

A  discussion  arising  out  of  tlie  presence  in  Victorian  waters  of  the  confederate  war 
stearuer  Shenandoali,  took  place  in  tlie  legislative  assembly  yesterday.  Mr.  Berry, 
who  initiated  the  discussion,  called  attention  to  the  Queen's  proclamation  of  May,  1861, 
declaring  that  the  arming  and  sending  out  of  vessels,  with  the  view  of  handing  them 
over,  by  sale  or  otherwise,  to  a  belligerent,  was  a  misdemeanor,  and  that  the  vessel 
was  liable  to  confiscation  by  any  officer  having  competent  jurisdiction  in  any  port  of 
her  Majesty's  dominions.  There  was  abundant  evidence  (said  Mr.  Berry)  that  the  ves- 
sel now  in  Hobsou's  Bay  was  the  Sea  King,  which  cleared  from  London  about  the  8th 
of  October  for  Bomhay,  with  a  cargo  of  coals ;  and  that  she  had  destroyed  vessels  at 
sea,  some  of  them  being  loaded  with  cargo  belonging  to  British  subjects.  He  held 
that  there  should  be  as  great  an  observance  of  neutrality  laws  here  as  in  any  other 
part  of  the  British  empire ;  and  he  begged  to  ask  whether  the  government  intended  to 
take  steps  to  confiscate  the  Shenandoah,  and  to  pnnish  the  officers  for  a  misdemeanor. 
The  chief  secretary  observed  that,  beyond  reports  and  rumors,  there  was  no  proof  that 
the  confederate  vessel  was  formerly  the  Sea  King.  At  thesame  time  the  government  were 
fully  alive  to  the  importance  of  the  subject.  During  the  last  week  they  had  given 
considerable  attention  to  the  question ;  and  they  had  arrived  at  the  conclusion  that, 
on  the  information  before  them,  they  would  not  be  justified  in  treating  the  Shenandoah 
as  a  pirate.  It  would,  however,  be  the  duty  of  the  government  to  see  that  strict  neutral- 
ity was  maintained,  and  with  that  view  the  vessel  would  be  allowed  to  remain  in  port 
only  so  long  as  would  be  actually  necessary  for  victualing  and  repairs. 


"Weditbsday,  Felruary  1. 
The  speaker  took  the  chair  at  half  past  four  o'clock. 

THE  COirFBDERATE  WAK  STEAMER  SHEN^USTDOAH. 

Mr.  Berry,  in  rising  to  call  the  attention  of  the  government  to  this  subject,  would 
briefly  state  the  object  he  had  in  view.  Tha^  object  was  simply  th&.t  no  act  of  the 
government  or  people  of  this  colony  should  tend  to  complicate  the  relations  of  the 
mother  country  with  a  friendly  nation.  He  did  not  wish  to  enter  into  the  question  of 
the  rights  of  either  of  the  two  belligerents  at  all,  but  only  to  deal  with  the  question  fi?om 
an  English  point  of  view — ["  Oh,  oh"] — and  to  see  whether  the  proclamation  made  by 
her  Majesty  in  1861  had  not  been  grossly  violated  in  the  matter  of  a  vessel  now  lying 
in  Hobsou's  Bay. 

The  Speaker  called  the  honorable  member  to  order.  In  putting  a  question  no  hon- 
orable member  was  allowed  to  state  an  opinion  or  to  go  beyond  the  mere  facts  of  the 
case.  [Hear,  hear.]  Otherwise  there  was  no  knowing  what  discussion  might  not 
ensue. 

Mr.  Berry  intended  strictly  to  confine  himself  to  a  mere  statement  of  facts.  He 
believed  it  would  not  be  denied  that  evidence  existed  in  this  city  that  clearly  and 
unmistakably  showed  the  real  name  of  this  vessel  to  be  the  Sea  King,  because  on  that 
fact  he  founded  nearly  the  whole  of  his  remarks. 

An  honorable  Member.  There  is  no  such  evidence. 

Mr.  Berry  continued  to  say  that  the  Sea  King  was  a  vessel  which  sailed  from  Lon- 
don about  the  8th  of  October  last,  bound  for  Bombay,  with  a  cargo  of  coals,  and  all 
that  was  heard  of  her  since,  that  he  was  aware  of,  was  a  report  which  reached  this 
country  in  an  English  paper,  some  time  back.  He  had  found  it  in  a  Manchester  paper 
of  November  19th  last,  which  alluded  to  her  under  the  title  of  "the  confederate  cruiser 
Shenandoah,  late  Sea  King."    The  paper  stated :  * 

"  We  received  a  letter  yesterday  from  part  of  the  crew  of  the  Sea  King,  who  returned 
to  England  in  the  African  steamer  Calabar.  The  men  state  that  the  Sea  King  is  now 
called  the  Shenandoah." 

So  the  paper  went  on  to  allude  to  the  men  who  came  back  after  having  gone  out  in 
the  Laurel,  and  this  was  an  important  part  of  the  facts  of  the  case.  In  addition  to 
that,  he  believed  that  within  the  last  few  days,  since  this  vessel  had  arrived  in  Hob- 
son's  Bay,  it  had  become  a  matter  of  public  report — never  denied,  and  stated  in  the 
public  newspapers — that  she  was  without  doubt  the  Sea  King.  Besides,  he  had  had 
placed  personally  before  him  still  stronger  evidence  that  such  was  the  case.  He  had 
seen  the  depositions  of  prisoners  taken  out  of  different  vessels,  who  stated  that  it  was 
openly  admitted  on  board,  both  by  the  captain  and  officers,  that  the  original  name  of 
this  particular  vessel  was  the  Sea  King.  In  fact,  the  first* lieutenant  of  the  Shenan- 
doah came  out  in  the  Sea  King,  while  the  captain  and  the  rest  of  the  officers  came  out  . 
in  the  Laurel,  and  then  joined  the  first  vessel  at  the  Island  of  Madeira.  The  armament 
of  the  Sea  King  was,  it  seemed,  brought  out  by  the  Laurel,  packed  in  boxes,  and  so  put 
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on  board.  The  position  he  took  up  was,  that  under  the  proclamation  of  neutrality  by 
her  Majesty,  had  the  Shenandoah  returned  to  any  English  port  after  having  destroyed 
other  vessels,  she  -would  have  been  instantly  seized  and  condemned,  and  he  could  see 
no  reason  why,  because  she  had  gone  a  much  greater  distance,  and  arrived  at  a  colony 
of  the  British  empire,  that  she  should  be  treated  differently.  The  colony  was  a  part  of 
the  British  empire,  and  the  government  were  bound  to  carry  out  the  neiitrality  laws 
as  if  we  were  within  the  bounds  of  the  mother  country  herself.  It  was  not  necessary 
to  state  any  further  facts  on  this  part  of  her  case.  At  all  events  sufficient  evidence 
had  been  given  to  cause  inquiry  as  to  how  it  was  that  a  British  vessel,  sailing  for  a 
peaceful  voyage  to  Bombay,  and  having  subsequently  gone  into  another  port,  suddenly 
appeared  in  another  part  of  the  British  empire  after,  having  destroyed  many  vessels 
at  sea,  some  of  them  loaded  with  English  cargo  and  owned  by  Englishmen.  If  that 
were  the  case  it  would  not  be  necessary  for  him  to  read  any  portion  of  the  proclama- 
tion on  the  strength  of  which  he  had  now  spoken.  It  was  no  doubt  well  known  to  the 
fovernment  that  by  the  second  section  it  was  not  only  made  a  misdemeanor  to  arm  or 
t  out  such  vessels,  but  also  to  send  ships  out  to  sea  with  a  view  of  handing  them  over, 
by  sale  or  otherwise,  to  either  of  the  beUigerenta.  Such  persons  were  not  only  made 
subject  to  punishment,  but  their  ships  were  liable  to  confiscation  by  any  officer  having 
competent  jurisdiction  within  the  British  dominions.  He  had  stated  the  fact  without 
reference  to  individuals.  If  this  vessel  were  proved  to  be  the  Sea  King — and  there 
was  abundant  evidence  for  the  government  that  she  was — he  wished  to  inquire  why 
the  confiscation  of  the  vessel  was  not  carried  out  under  the  neutrality  proclamation, 
leaving  out  of  the  question  who  were  the  parties  or  their  representatives  indictable  for 
misdemeanor.  He  doubted  if  he  need  go  further.  The  only  object  he  could  possibly 
have  was  that  (Sne  facts  should  be  prominently  and  unmistakajbly  brought  under  the 
notice  of  the  government.  He  took  it  that  they  would  be  anxious  to  enforce  the  spirit 
of  this  proclamation  the  same  as  at  home.  [Mr.  Francis.  "Hear,  hear."]  He  would, 
however,  point  out  that  whatever  might  have  been  the  looseness  of  the  construction  of 
this  proclamation  in  the  earlier  stages  of  the  war,  there  was  no  such  looseness  on  the 
part  of  the  English  government  now.  The  honorable  chief  secretary  would  bear  in 
mind  that  the  rams  fitted  out  in  Laird's  yards  were  stopped  by  the  British  government, 
and,  on  the  other  side,  the  last  mail  brought  news  that  certain  passengers  and  emi- 
grants from  Liverpool  to  North  America  were  also  stopped  under  the  first  clause  of  this 
proclamation,  which  prevented  enlistment  for  either  of  the  belligerents.  The  fact  of 
the  British  government  enforcing  this  proclamation  so  strictly  supplied  important 
additional  reasons  why  every  attention  and  care  should  be  given  to  the  subject  here. 
It  must  be  within  the  knowledge  and  memory  of  the  honorable  chief  secretary  that  all 
the  vessels  destroyed  on  such  a  cruise'  as  that  of  the  vessel  now  in  Hobson's  Bay  would 
at  some  future  time  be  claimed  by  the  American  government  from  the  British  govern- 
ment. Here  was  this  vessel.  She  had  touched  at  no  port,  and  no  one  could  tell 
whether  or  not  she  had  authority  from  the  confederate  government,  because  there  was 
no  authority  here  to  test  the  validity  of  a  confederate  commission.  It  must  be  clear 
to  any  mind  that  the  parties  in  possession  of  this  vessel  were  on  the  horns  of  a  dilemma. 
If  she  were  the  Sea  King 

The  Speaker.  The  honorable  member  is  not  in  order. 

Mr.  Beery  would  only  say  that  if  she  were  the  Sea  King,  on  her  voyage  to  Bombay, 
as  the  declaration  stated,  she  might  have  been  seized  against  the  will  of  her  owners, 
and  so  converted  into  a  pirate.  If  so,  she  was  subject  to  be  dealt  with  as  having  been 
taken  against  the  will  of  her  owners.  If  she  could  not  be  dealt  with  as  a  pirate,  the 
owners  were  on  the  other  horn  of  the  dilemma,  inasmuch  as  she  had  committed  a  breach 
of  the  second  clause  of  the  proclamation  to  which  he  had  alluded,  and  should  be  on 
that  ground  confiscated  by  the  government.  Having  brought  this  matter  forward,  he 
should  conclude  by  saying  that  he  was  quite  sure  there  was  abundance  of  evidence  to 
prove  that  the  vessel  in  question  was  the  Sea  King,  and  ask  the  honorable  chief  secretary, 
pursuant  to  notice,  whether  the  government  intended  to  take  steps  to  confiscate  this 
vessel  and  to  punish  the  officers  for  a  misdemeanor  in  accordance  with  the  provisions 
of  the  proclamation  alluded  to  ? 

Mr.  M'CuLLOCH,  in  reply,  had  no  hesitation  in  saying  that  this  question  was  a  most 
important  one,  and  should  be  dealt  with  in  a  most  cautious  manner.  [Hear,  hear.] 
Under  all  the  circumstances  of  the  case  it  would  be  well  if,  at  this  present  time,  the  House 
did  not  go  as  fully  into  the  discussion  of  the  various  matters  and  alleged  facts  respecting 
this  ship  as  would  be  required  in  the  imperial  Parliament.  The  honorable  member  had 
stated  that  this  vessel  was  the  Sea  King,  but  what  proof  had  he  ?  [Cries  of  "  Hear,  hear," 
from  all  parts  of  the  House.]  There  were  the  newspaper  reports  and  a  letter 
addressed  to  a  newspaper  in  Manchester  that  the  Shenandoah  was  the  Sea  King, 
but  the  honorable  member  had  not  brought  forward  one  single  particle  of  proof  to 
substantiate  anything  that  went  beyond  that.  [Hear,  hear.]  He  said  reports  were  ' 
.going  abroad  in  this  city,  and  he  (Mr.  M'CuUoch)  had  heard  it  stated  that  the  remains 
of  the  words  "  Sea  King"  were  to  be  seen  on  the  sides  of  the  ship,  but  was  that  any 
evidence  of  the  transfer  which  it  was  said  had  taken  place  ?    [Hear,  hear.  J    And  even 
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if  such  were  the  case,  it  was  a  question  if  the  government  could  deal  with  the  ship  as 
a  pirate.  ["  Hear,  hear,"  and  cheers.]  Tlie  government  had  done  a  great  deal  in  dis- 
cussing this  question.  For  the  last  week  they  had  given  a  considerahle  amount  of 
attention  to  it,  desiring  to  observe  as  strictly  as  possible  the  rules  laid  down  for  the 
guidance  of  this  and  all  other  colonial  governments.  In  dealing  with  this  vessel  they 
had  not  only  to  consider  the  terms  of  the  proclamation  referred  to,  but  also  the  confi- 
dential instructions  fiom  the  home  government ;  and,  moreover,  they  had  had  brought 
before  them  the  case  of  a  vessel  in  exactly  the  same  position  as  the  Shenandoah.  AU 
the  circumstances  which  occurred  with  regard  to  this  other  vessel  were  in  the  posses- 
sion of  the  government  and  would  be  weighed  in  connection  with  the  present  matter, 
but  he  believed  the  government  would  not  be  at  all  justified  in  treating  this  vessel  as 
a  pirate.  [Cheers.]  While  insisting  as  a  matter  of  course  that  strict  neutrality  should 
be  maintained  as  far  as  possible,  he  would  observe  that  the  vessel  had  only  been 
allowed  to  remain  in  port  so  long  as  was  necessary  for  taking  on  hoard  the  supplies 
necessary  for  the  support  of  her  crew  and  to  complete  repairs  which  were  necessary  to 
allow  the  ship  to  go  to  sea.  Beyond  this  the  government  would  not  move  in  the  mat- 
ter.    ["  Hear,  hear,"  and  cheers.] 

Mr.  Berhy,  before  the  discussion  closed,  wished  to  say  that  he  had  omitted  a 
good  deal  of  what  might  be  brought  forward,  being  in  expectation  that  his  state- 
ment would  not  have  been  denied.  He  would  like,  to  make  his  case  complete,  to  read, 
for  the  information  of  the  chief  secretary,  a  deposition  given  in  his  presence  that  day 
by  one  of  the  passengers,  a  lady,  taken  by  this  vessel.  [Cries  of  "  Order,"  and  "  No,  no."] 
If  the  matter  was  of  the  importance  stated,  any  information  given  to  the  government 
ought  to  be  freely  availed  of  by  them.  It  was  only  a  short  deposition,  and  would  not 
take  long  to  read. 

Mr.  HiGiNBOTHAM  objected  to  the  course  now  taken.  This  was  not  the  proper 
place  or  time  [cheers]  for  the  honorable  member  to  read  a  document  that  might,  per- 
haps, provoke  discussion  as  to  its  value  and  effect.  If  it  was  considered  at  all,  it  should 
be  considered  by  the  government  in  private. 

Mr.  O'Shanasst  wished,  on  the  point  of  order,  to  speak  to  the  statement  made  that 
this  vessel  was  taken  by  force  at  sea,  and  against  the  consent  of  the  owners. 

Mr.  Berry.  I  did  not  say  so. 

Mr.  O'SHAjf ASSY  would,  however,  point  out  that,  in  that  case,  the  owners  would 
have  appUed  to  the  British  government,  who  were  the  proper  authorities,  and  not  the 
colonial  government.  If  this  vessel  were  not  taken  by  force,  but  sold,  then  the  charge 
of  piracy  fell  to  the  ground.  He  (Mr.  O'Shanassy)  concurred  in  what  had  fallen  from 
.the  honorable  attorney  general,  that  an  ex  parte  statement  ought  not  to  be  received  in 
that  House.  It  was  only  fair  to  all  parties  that  'no  favor  should  be  shown  either  on 
one  side  or  the  other.  What  did  the  French  government  do  in  respect  to  the  Alabama? 
They  gave  her  perinission  several  times  to  refit,  and  the  Florida  remained  in  one  of  her 
ports  for  months.  Why,  then,  should  this  colony  refuse  to  do  to  a  vessel  that  came 
here  that  which  other  powers  were  willing  to  do,  and  this  with  experience  to  guide 
themT  The  honorable  member  might  as  well  have  let  this  matter  alone.  [Cheers 
from  all  parts  of  the  house.] 

Mr.  Lalor  said  it  struck  him  that  the  House  was  wrong  to  discuss  the  matter.  His 
excellency  the  governor  was  the  representative  of  her  Majesty,  and  he  alone  had  full 
powers  to  deal  with  this  matter.  [Hear,  hear.]  He  (Mr.  Lalor)  did  not  know  the  law 
of  the  case,  but  believed  the  governor  alone  could  deal  with  a  vessel  belonging  to  a  for- 
eign power.  He  protested  against  a  discussion  which  was  unfair  to  all  parties,  and 
might  compel  honorable  members  to  take  sides.  He  hoped  the  matter  would  not  be 
pressed  farther,  unless  full  notice  was  given,  and  then  both  sides  could  be  heard.  At 
the  same  time,  he  might  mention  that  he  took  a  view  altogether  opposed  to  that  of  the 
honorable  member  for  CoUingwood.    [Cheers.] 

The  matter  then  dropped. 


[From  the  Herald  of  January  27, 1865.] 
THE  CONFEDERATE  CRUISER  SHENANDOAH. 

In  yesterday's  publication  we  gave  all  the  particulars  then  obtainable  respecting  the 
confederate  war  steamer  Shenandoah,  which  arrived  in  Hobson's  Bay  on  Wednesday 
afternoon.  A  personal  visit  to  the  vessel  yesterday  has  enabled  us  to  largely  increase 
our  stock  of  information  on  the  subject,  and  the  result  of  our  inquiries  we  now  place 
before  our  readers.  Previously,  however,  we  direct  their  attention  to  the  two  accom- 
panying paragraphs,  the  contents  of  which  throw  a  light  on  the  history  of  this  new 
successor  of  the  Alabama.  They  are  from  the  Home  News  and  the  Index,  and  although 
apparently  referring  to  different  vessels,  really  have  reference  to  the  same,  for  it  now 
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appears  that  the  Sea  King  of  the  Home  News  is  the  Shenandoah  of  the  Index.  The 
first-named  journal  in  its  publication  of  the  26th  of  November  says : 

"A  few  weeks  ago,  the  departure  from  Liverpool  took  place  of  a  steamer  called  the 
Laurel,  with  about  one  hundred  men  on  board,  many  of  whom  had  served  with  Captain 
Semmes.  It  was  also  asserted  that  Captain  Semmes  was  himself  on  board.  A  dispatch 
lately  received  in  Liverpool  from  Madeira  is  to  the  effect  that  the  Laurel  had  been 
lying  in  Funohal  Bay  for  several  days  previous  to  the  17th  of  October,  and  early  on  the 
morning  of  that  day  she  steamed  out  to  sea  and  met  a  large  screw  steamer,  (understood 
to  be  the  new  Alabama,)  on  board  of  which  were  transferred  the  crew  of  the  Laurel 
and  cargo,  consisting  of  guns,  ammunition,  &o.  The  screw  steamer  then  made  for  the 
direction  of  Bermuda.  [The  name  of  the  latter  vessel  is  said  to  be  the  Sea  King,  1,200 
tons,  which  recently  cleared  out  of  the  East  India  dock  for  Bombay,  but  whose  real 
destination  was  Madeira.  It  is  alleged  that  she  has  since  run  on  a  rock,  and  it  is  feared 
■will  become  a  total  wreck.]" 

The  Index,  a  journal  published  in  London,  in  the  interest  of  the  southern  confederacy, 
has  the  following  in  its  issue  of  the  19th  of  the  same  month : 

"A  nmii  confederaie  cruiser. — We  have  much  pleasure  in  being  able  to  state  that,  almost 
at  the  same  time  when  the  Florida  was  treacherously  seized  in  Bahia  harbor,  the  con- 
federate flag  was  h  oisted  on  a  new  cruiser  at  least  the  equal  of  the  Florida  in  armament, 
speed,  and  general  efficiency.  The  Shenandoah  starts  upon  her  career  with  every 
prospect  of  emulating  the  fame  of  her  predecessors.  She  is  commanded  by  Lieutenant 
Waddell,  Confederate  States  navy,  and  a  gallant  staff  of  officers.  Having  received  her 
crew  and  armament — everything,  in  fact,  that  constitutes  her  a  belligerent  vessel — on 
■  the  high  seas,  far  heyond  any  neutral  jurisdiction,  there  can  fortunately  be  no  pretense 
of  accusing  her  of  any  violation  of  municipal  laws  or  international  obligations.  It  is 
evident  that  federal  commerce  is  balked  of  the  expected  reward  of  the  murderous  out- 
rage in  Bahia ;  for  already  the  telegraph  has  advised  us  of  the  doings  of  no  less  than 
three  confederate  cruisers,  the  Tallahassee,  the  Chiokamauga,  and  the  Olustee,  all  of 
which  have  recently  issued  from  their  own  ports  and  are  busy  at  work  avenging  the 
Florida's  fate.  To  this  formidable  list  of  ubiquitous  enemies  the  New  York  Chamber 
of  Commerce  must  now  add  a  fourth ;  and  confederate  sympathizers,  paraphrasing  the 
familiar  'Le  roi  est  mort — vive  le  roi!'  may  exultingly  exclaim,  'The  Florida  is  gone — 
long  live  the  Shenandoah !' " 

IFrom  our  own  reporter.] 

The  arrival  of  a  vessel  of  war  belonging  to  the  Confederate  States  of  America  in 
Hohson's  Bay  caused  no  little  excitement  in  the  city  yesterday,  and  the  object  of  the 
stranger's  visit  was  actively  canvassed  on  every  side.  We  mentioned  yesterday  that 
Captain  WaddeU,  the  comniEinder  of  the  Shenandoah,  immediately  on  his  arrival  dis- 
tpatched  one  of  his  officers  to  Toorak  to  report  that  the  vessel  had  entered  the  hay,  and 
that,  under  the  royal  proclamation  of  neutrality,  he  requested  permission  to  remain  in 
these  waters  for  a  short  period  for  the  purpose  of  coaling,  provisioning,  and  effecting 
certain  necessary  repairs  to  the  machinery.  As  a  matter  of  courtesy,  until  his  excellency's 
reply  was  received  to  the  request,  the  captain  declined  to  allow  any  person  to  visit  his 
ship,  neither  would  he  permit  any  communication  with  the  shore.  The  numerous  boat- 
ing parties  which  hovered  around  the  ship  yesterday  morning  were  politely  informed 
of  this  determination,  and  they  were  forced  to  content  themselves  with  sailing  round 
the  vessel,  and  scrutinizing  her  exterior.  In  the  meanwhile  a  meeting  of  the  execu- 
tive council  was  caUedy  and  the  desire  of  Captain  WaddeU  was  fully  discussed.  Accord- 
ing to  international  maritime  law,  as  expressed  in  a  dispatch  from  Earl  Eussell,  the 
seoretaj-y  of  state  for  foreign  affairs,  and  dated  31st  of  January,  1862,  published  in  the 
government  gazette  on  the  24th  of  April  in  the  same  year,  it  is  laid  down  that  vessels 
of  war  belonging  to  a  belligerent  power  are  not  allowed  to  enter  a  neutral  port  unless 
they  require  supplies,  coal,  &c.,  or  need  repairs,  and  they  must  comply  with  the  follow- 
ing conditions :  They  must  take  in  -their  necessary  supplies  as  soon  as  they  can,  as  much 
coal  only  as  will  enable  them  to  get  to  the  nearest  port  in  their  own  country  or  to  the 
next  port  of  destination,  and  then  leave  the  neutral  port  of  refuge  as  soon  as  possible. 
Captain  Waddell  was  in  want  of  coals  and  provisions,  and  required  a  new  band  to  the 
propeller  shaft  of  the  screw.  Under  these  circumstances  the  requested  permission  was 
granted,  but  it  was  not  until  between  three  and  four  o'clock  in  the  day  that  the  intention 
was  made  known  on  hoard.  The  excitement  which  prevailed  in  town  was  very  great,  and 
the  desire  to  get  on  board  was  heightened  by  the  belief,  which  was  pretty  generally 
entertained,  that  the  renowned  Captain  Semmes,  of  Sumter  and  Alabama  celebrity, 
was  on  hoard,  if  not  actually  in  command.  We  can,  however,  give  the  assurance  that 
the  gallant  officer  mentioned  is  not  in  the  ship,  but  that  some  of  the  officers  and  five 
or  six  of  the  men  who  served  with  him  in  his  voyages  in  both  the  Sumter  and  Alabama 
are  now  serving  with  Captain  Waddell  in  the  Shenandoah.  From  early  morning  the 
crowd  of  persons  who  proceeded  by  the  Hohson's  Bay  railway  to  Sandridge  was  very 
large.    Many  contented  themselves  with  an  observation  of  the  vessel  from  the  end  of 
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the  pior.  The  white  flag  with  the  thirteen  stars  placed  cliagoHally  in  one  corner,  with 
the  old  hattle-flag  at  the  fore,  being  easily  discernible  from  the  peak,  afforded  a  clear 
indication  of  the  whereabouts  of  the  confederate  cruiser.  Others,  notwithstanding 
the  warning  couTeyed  to  them  that  they  would  not  be  permitted  to  set  foot  on  the 
decks  until  the  intentions  of  the  government  were  made  known,  nevertheless  cruised 
around  the  vessel  and  endeavored  by  personal  observation  to  ascertain  whether  she 
was  not  identical  with  the  Sea  King,  of  which  information  had  already  been  received. 
These  observers  were  rewarded  for  their  pains  in  ascertaining  some  clue  to  the  apparent 
mystery  by  the  partial  obliteration  of  the  three  remaining  letters  of  the  last  word  of 
the  former  name  on  the  trail-board.  However,  Captain  Waddell  finding  how  anxious 
the  people  of  Melbourne  were  to  inspect  his  ship,  at  length  permitted  visitors  'to  come 
on  board.  On  this  announcement  being  made  known,  hundreds  of  persons  availed 
themselves  of  the  accorded  privilege.  Every  licensed  boat  was  made  available  for  the 
service,  and  two  or  three  steamers  crowded  with  passengers  plied  between  the  Sand- 
ridge  pier  and  the  war  vessel  in  the  bay.  The  visitors  were  most  courteously  received 
by  the  officers,  who  afforded  any  informa,tion  requested  of  them,  and  on  the  departure 
of  each  svrccessive  party  the  welcome  they  had  received  was  acknowledged  by  three 
cheers.  A  tolerably  stiff  breeze  was  blowing  in  from  the  south,  and  a  small  whale 
boat  in  rounding  to  at  the  stern  of  the  vessel  was  caught  by  the  wind  and  capsized. 
A  lady  and  two  gentlemen  who  were  in  the  boat  were  thrown  into  the  water.  Some 
alarm  was  created  by  this  unlooked-for  catastrophe.  The  lady  clung  to  the  edge  of 
the  boat  most  courageously,  and  the  whole  three  were  speedily  rescued  without  suffer- 
ing anything  further  than  a  rather  unpleasant  immersion. 

The  Shenandoah  has  brought  eleven  prisoners  to  this  port,  including  Mrs.  Nichols, 
the  wife  of  Captain  Nichols,  and  the  stewardess  of  the  Delphine,  last  captured.  They 
all  went  on  shore  yesterday  morning.  At  sea  the  prisoners  were  kept  in  irons  at  night, 
except  those  on  parole.  No  complaint  as  to  treatment  received  on  board  has  been  made 
by  any  of  the  prisoners.  The  officers  of  the  confederate  ship  visited  the  city  yester- 
day and  inspected  the  different  public  places,  including  the  legislative  assembly. 

The  Shenandoah,  one  of  the  latest  adjuncts  to  the  confederate  navy,  is  a  vessel  of 
1,160  tons  English  register,  and  about  1,400  American.  She  was  built  in  the  Clyde  a 
short  time  ago,  and  having  become  the  property  of  the  confederate  government,  sailed 
from  the  East  India  docks  for  Madeira.  Her  appearance  is  that  ot  a  merchant  clipper, 
and  were  it  not  that  the  muzzle  of  four  guns  peered  from  the  ports  of  her  broadsides, 
no  one  would  ever  think  of  taking  her  for  a  man-of-war.  Her  length  and  general 
build  would  at  once  indicate  her  as  being  a  fast  sailor,  and  we  are  informed  that  her  aver- 
age is  thirteen  knots ;  while  under  reefed  canvas  she  has  frequently  gone  at  the  speed  of 
eleven  knots.  The  upper  deck  of  the  Shenandoah  presents  no  extraordinary  features. 
Her  armament  consists  of  eight  guns.  Forward  there  are  two  thirty-two  pounders, 
rifled  Whitworth's ;  amidships,  four  sixty-eight  pounders,  smooth-bore ;  and  aft,  two 
small  twelve  pounders.  The  'tween-decks  are  very  lofty,  being  about  eight  feet  in 
height.  The  space  is  kept  clear,  and  with  the  exception  of  a  small  table  and  two  or 
three  cushioned  forms,  nothing  obstructs  the  center  of  this  deck.  Even  the  hammocks 
of  the  crew  are  stowed  out  of  reach,  and  all  the  furniture  and  effects  visible  are  a  few 
neat-looking  ti'unks,  which,  from  their  appearance,  seem  to  have  been  taken  from 
some  prize  vesseL  The  cabin  is  the  ordinary  saloon  of  a  merchant  ship.  The  state- 
rooms, two  good-sized  apartments,'  are  occupied  by  Captain  Waddell.  Nearly  all  the 
furniture  they  contain  has  been  picked  up  on  the  cruise,  a  sofa  from  one  prize,  a  chair 
from  another,  and  so  on  with  all  the  articles.  The  saloon  is  the  wardroom  for  the  offi- 
cers, and  their  sleeping  rooms  are  ranged  on  either  side  of  the  cabin.  They,  too.  have 
been  fitted  up  in  the  same  manner  as  the  commander's. 

Having  said  so  much  about  the  vessel,  we  now  turn  to  the  crew.  The  commissioned 
officers  number  about  twenty,  a  very  large  proportion  considering  the  smallness  of  the 
crew.  The  officers  wear  a  gray  uniform  with  gold  facings,  and  Captain  Waddell  wears 
two  gold  bands  around  the  sleeves,  denoting  his  rank,  after  the  fashion  of  the  officers 
of  the  British  navy.  Captain  Waddell,  whose  personal  appearance  is  highly  prepossess- 
ing, is  a  thorough  sailor.  He  has  been  twenty-three  years  in  the  American  navy,  and 
on  the  commencement  of  hostilities  he  proceeded  to  South  Carolina,  to  fight  for  his 
State  in  the  cause  of  the  South.  Among  the  number  of  her  officers  are  three  who  have 
served  in  the  Alabama,  and  were  in  her  when  she  was  sank  by  the  ICearsarge  off  Cher- 
bourg. They  are  Mr.  Bullock,  the  master,  Mr.  Smith,  the  paymaster,  who  was  the 
captain's  clerk,  and  Mr.  O'Brien,  the  engineer,  then  third  assistant  engineer.  The  crew 
are  seventy-five  in  number,  and  comprise  natives  of  nearly  every  country  in  Europe 
and  one  or  two  negroes,  but  the  majority  are  British  subjects.  On  ordinary  service 
they  wear  a  rough,  grayish-brown  uniform  dress.  A  very  large  number  of  the  men 
have  joined  since  leaving  the  port  of  departure,  and  have  been  captured  in  the  prizes. 
They  are  a  happy  and  apparently  wsU-contented  lot,  express  great  confidence  in  their 
commander,  and  are  well  pleased  with  the  service  in  which  they  are  engaged. 

We  now  proceed  to  give  some  account  of  the  Shenandoah  from  the  time  of  her  set- 
ting out  on  her  present  cruise,  some  three  months  ago.    On  the  8th  of  October,  1864,  a 
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small  party  left  Liverpool  in  a  steamer  called  the  Laurel,  and  on  the  14th  of  the  same 
month  arrived  at  Funchal,  the  capital  of  the  island  of  Madeira.  There  she  was  regarded 
as  a  thorough  hlookade  runner  in  the  confederate  service,  hut  the  men  were  not 
allowed  to  go  on  shore.  Some  short  time  previous  to  the  arrival  of  the  Laurel  some 
Polish  passengers  had  visited  the  island,  and  quitted  forgetting  the  hotel  accounts 
they  left  behind  them,  and  the  inhabitants  were  made  to  believe  that  the  crew  of  the 
Laurel  were  men  belonging  to  the  same  nation,  sans  argent,  so  that  their  presence  on 
shore  was  not  much  cared  about,  at  least  by  the  hotel-keepers.  On  the  18th  of  October 
a  vessel  entered  the  harbor  and  steamed  up  to  the  east  side  close  alongside  the  Lau- 
rel. This  vessel  was  the  steamer  now  in  Hobson's  Bay.  She  had  arrived  from  London, 
having  been  purchased  there  for  £45,000,  and  the  crew,  or  part  of  them,  of  the  small 
steamer,  having  been  transferred  on  board  the  new  purchase,  she  quitted  the  harbor,  and 
when  far  beyond  the  jurisdiction  of  Portugal  the  confederate  flag  was  hoisted,  and 
the  vessel  was  christened  the  Shenandoah.  Not  a  box  had  been  opened  up  to  this 
time,  and  now  Captain  Waddell  found  himself  in  command  of  a  ship  of  war  commis- 
sioned and  equipped  to  deal  destruction  to  the  merchant  service  of  the  federal  States. 
The  crew  at  this  time  only  consisted  of  twenty-three  officers  and  men,  a  very  small 
complement  indeed  for  a  vessel  of  this  size.  After  deducting  the  number  required  for 
the  engineer's  department,  stewards,  &o.,  only  ten  remained  for  working  the  vessel,  or 
five  in  a  watch.  At  the  outset  all  was  confision,  but  the  officers  stripped  off  their 
jackets  and  assisted  the  men.  The  plan  adopted  was  to  steam  by  day  and  sail  by 
night.  Captain  Waddell  at  once  kept  out' in  the  ocean,  always  out  of  sight  of  land. 
On  the  29th  of  October,  in  latitude  16°  47'  N.,  longitude  26°  43'  W.,  when  the  Shenan- 
doah had  only  been  out  ten  days,  the  word  was  passed  that  a  vessel  was  in  sight.  The 
royals  were  set,  and  the  cruiser  bore  down  in  chase  with  the  English  colors  flying. 
The  stranger  hoisted  the  American  flag,  and  a  gun  fired  across  his  bows  brought  him 
to.  The  vessel,  which  was  taken  as  a  prize,  proved  to  be  the  bark  Alissa,  Captain  Sta- 
ples, with  a  cargo  of  railway  iron,  hound  for  Buenos  Ayres,  and  from  thence  to  Akyab 
for  rice.  The  master  and  mate,  with  a  crew  of  ten  men,  were  transferred  to  the  Shen- 
andoah, and  eight  of  the  men  immediately  joined  the  confederate  service.  The  cargo 
was  valued  at  |38,000,  and  the  bark,  which  was  scuttled,  at  $50,000.  The  crew  of  the 
confederate  had  now  been  increased  to  twenty-nine  men  before  the  mast,  and  the  ship 
was  consequently  better  worked.  On  the  5th  of  November,  at  daylight,  in  latitude 
7°  38'  N.,  longitude  27°  49'  W.,  the  cruiser  got  under  steam  and  proceeded  in  chase  of 
a  schooner,  which  was  reached  at  7.30  a.  m.  She  proved  to  be  the  Charter  Oak,  400 
tons,  from  Boston,  bound  to  San  Francisco,  with  an  assorted  cargo.  The  crew  having 
been  removed,  she  was  burnt.  The  schooner  was  valued  at  |22,000.  Captain  Gilman, 
his  wife,  and  her  sister,  were  taken  oa  board  the  cruiser.  The  last  named  was  the 
widow  of  a  corporal  in  the  federal  army  who  was  killed  at  Harper's  Ferry.  Captain 
Waddell  gave  her  his  own  cabin,  and  the  whole  party  were  well  treated.  Private 
property  was  respected,  but  a  sum  of  $200  was  taken  from  Captain  Gilman  and  given 
to  his  wife  as  a  present  from  the  confederate  government,  on  the  condition,  which  she 
promised  to  comply  with,  that  she  was  not  to  give  it  to  her  husband.  A  quantity  of  pre- 
served tomatoes  (about  2,000  pounds  weight)  was  taken,  and  the  ship's  company  have 
since  been  living  upon  tomatoes.  On  the  7th  November,  two  days  afterward,  in  lati- 
tude 6°  28'  N.,  and  longitude  27°  6'  W.,  the  bark  D.  Godfrey,  bound  from  Boston  to 
Valparaiso,  was  fallen  in  with.  Her  cargo  consisted  of  400  barrels  of  beef.  Her  crew 
consisted  of  twelve  men,  nine  of  whom  volunteered  to  join  the  southern  service.  The 
vessel  was  burnt  and  the  cargo  destroyed.  On  the  9th  of  November  a  Danish  brig  was 
communicated  with,  and  the  master  consented  to  take  Captain  Staples  and  Hallett, 
with  four  mates  and  two  men  who  had  been  captured,  in  consideration  of  receiving 
from  Captain  Waddell  a  chronometer,  a  barrel  of  beef,  and  a  barrel  of  bread.  The 
prisoners  were  transferred,  and  the  brig  departed  on  her  way  to  Eio  Janeiro.  On  the 
10th  of  November,  at  daylight,  in  latitude  4°  20'  N.  and  longitude  26°  39'  W.,  the 
brig  Susan  of  New  York,  Captain  Hansen,  was  captured,  with  a  cargo  of  Cardiff  coal. 
She  was  scuttled,  and  two  seamen  and  a  boy  were  shipped.  The  master  himself  wanted 
to  volunteer,  but  he  was  not  pressed.  .  When  the  Susan  sank,  at  10.30  a.  m.,  she  went 
down  bow  first,  and  the  main  truck  sank  while  the  stern  was  above  the  surface  of  the 
water.  On  the  12th  of  November,  in  latitude  2°  N.  and  longitude  28°  W.,  the  clipper 
ship  Kate  Prince,  of  Portsmouth,  New  Hampshire,  was  seen.  She  was  observed  in  the 
evening  from  the  masthead  on  the  port  beam,  and  the  course  of  the  Shenandoah  was 
changed  so  as  to  cut  her  off.  All  the  prisoners,  some  fifteen  in  number,  were  transfer- 
red to  this  vessel,  which  was  bound  to  Bahia  with  1, 700  tons  of  coal.  The  cargo  was 
sworn  to  be  English,  and  Captain  Waddell  bonded  the  ship  for  |40, 000.  Captain  Sib- 
ley, the  master,  in  return  sent  to  the  cruiser  two  barrels  of  potatoes.  On  the  same  day 
sind  in  the  same  latitude,  the  bark  Adelaide,  of  Baltimore,  bound  to  the  river  Plate, 
hove  in  sight.  She  had  a  neutral  cargo  on  board,  and  the  vessel  was  bonded  for  $23,000. 
On  the  day  following,  in  latitude  1°  40'  N.,  longitude  28°  24'  W.,  the  schooner  Lizzie 
M.  Stacey,  of  Boston,  bound  for  Honolulu,  Sandwich  Islands,  with  an  assorted  cargo, 
was  captured  and  burnt.    Her  crew,  three  in  number,  volunteered  for  the  se^rvice. 
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Among  the  number  was '  a  Baltimore  negro  named  Charles,  who,  singularly  enough, 
recognized  another  negro,  named  John,  captured  in  the  D.  Godfrey.  The  two  niggers 
had  lodged  in  the  same  house,  shipped  in  different  vessels,  and  were  afterward  captured 
by  the  same  cruiser  within  a  few  days  of  each  other.  About  this  time  Captain  Wad- 
del  observed  a  vessel  in  distress,  with  her  mainmast  cut  away.  She  would  not  make 
any  signal,  and  although  there  were  five  vessels  around  she  would  not  notice  any  of 
them.  On  the  24th  of  November  the  Shenandoah  started  in  chase  of  the  ship  Rubens, 
of  Stockholm,  bound  to  the  Cape  of  Good  Hope,  but  did  not  succeed  in  coming  up  to 
her.  This  was  in  latitude  24°  44'  S.,  longitude  31°  28'  W.  She  also  showed  colors 
to  an  English  ship  on  the  same  day.  On  the  4th  December,  in  latitude  34°  47'  S.,  lon- 
gitude 12°  30'  W.,  the  whaling  bark  Edward  was  captured,  and  burnt  after  the  stores 
had  been  removed.  One  seaman  was  shipped,  but  the  remainder,  consisting  of  Portu- 
guese, were  not  pressed.  They  were  afterwards  landed,  with  other  prisoners,  at  Tris- 
tan d'Acunha,  on  the  27th  of  December.  Captain  Waddell  here  bought  some  beef  and 
sheep,  and  in  return  gave  the  inhabitants  sixty  day's  salt  provisions.  The  last  capture 
was  made  on  the  29th  of  December,  in  latitude  39°  10'  S.,  longitude  69°  E.,  the  bark 
Delphine,  Captain  Nichols,  bound  for  Akyab  from  London  for  a  load  of  rice.  She  had 
on  board  about  300  tons  of  cargo.  The, vessel  was  burnt,  and  the  crew,  eight  in  num- 
ber, were  shipped  on  board  the  confederate.  On  one  occasion  the  Shenandoah  chased 
a  steamer  which  was  proceeding  with  all  sails  set.  After  going  three  or  four  miles,  an 
impression  was  formed  that  she  was  a  British  man-of-war,  and  the  chase  was  at  once 
abandoned.  Since  his  arrival  in  port,  Captain  WaddeU  believes  this  vessel  to  have 
been  her  Majesty's  steamer  Brisk,  recently  arrived  at  Sydney.  The  process  of  board- 
ing was  always  looked  forward  to  by  the  officers  and  crew  of  the  Shenandoah  with  the 
greatest  interest.  Everything  worth  having  was  first  taken  from  the  prizes,  and  the 
hatches,  after  being  filled  with  straw  and  tar,  were  set  alight. 

Although  the  ordinary  dress  of  the  confederate  service  appears  to  be  a  dark  brown, 
the  men  are  habited  in  various  costumes,  as  occasion  requires.  At  one  time  the  cruiser, 
with  stars  and  stripes  flying,  bore  down  upon  a  vessel,  and  in  answer  to  the  usual  hail, 
announced  herself  as  a  federal  man-of-war,  but  the  stranger  replied  by  hoisting  Danish 
colors.  Sunday  has  always  been  strictly  kept  on  board,  and  on  that  day  no  manner  of 
work  further  than  that  actually  required  for  working  the  vessel  has  been  accomplished. 
From  the  latitude  of  the  Cape  the  Shenandoah  has  come  direct  under  sail  to  this  coast 
without  caUing  at  any  place.  Captain  Waddel  requires  to  remain  in  this  port  a  few 
days  in  order  to  repair  the  vessel's  machinery,  and  as  an  earnest  of  his  intention,  Messrs. 
Langlands  &  Co.  have  been  engaged  to  effect  the  necessary  repairs.  Captain  Nichols, 
of  the  bark  Delphine,  states  that  when  his  ship  was  boarded  the  papers  were  examined, 
and,  being  found  American,  were  taken  possession  of,  with  the  nautical  instruments 
and  the  provisions  which  were  required,  before  the  ship  was  burnt.  The  persons 
taken  off  consisted  of  the  captain,  eleven  men,  and  a  steward  :  also  Mrs.  Nichols  and 
child.  Several  ships  were  hailed,  but  they  all  showed  English  colors.  The  papers  of 
the  Nimrod,  formerly  the  Sancho  Panza,  bound  to  Adelaide,  were  investigated.  We 
understand  there  is  a  nephew  of  General  Lee,  Mr.  Sydney  Smith  Lee,  on  board  the  con- 
federate ship.  In  conclusion,  we  may  mention  that  Captain  Waddell  has  most  courte- 
ously thrown  his  vessel  open  to  the  inspection  of  the  public,  and  that  steamers  and 
smail  boats  ply  to  and  fro  at  all  hours  of  the  day. 


[From  a  Melbourne  paper,  dated  February  16, 1865.]  * 

SEIZUEB   OF  THE  SHEKANDOAH. 

Great  excitement  prevailed  in  town  yesterday  relative  to  the  alleged  seizure  of  the 
Shenandoah  by  the  Victorian  government ;  and  it  was  stated  by  many  persons  that  the 
government  had  overstepped  Sieir  powers  in  making  such  a  seizure.  It  will  be  seen, 
however,  that  no  seizure  at  all  was  made,  and  that  the  authorities  merely  restrained 
British  subjects  from  assisting  in  repairing  the  vessel  until  the  neutrality  regulations 
had  been  observed.  Taking  up  the  narrative  of  events  at  the  points  reached  in  our 
yesterday's  issue,  we  may  remark  that  the  surmise  was  correct  that  an  attempt  would 
be  made  to  launch  the  Shenandoah  yesterday  morning.  At  about  a  quarter  to  five  a. 
m.  the  steam-tug  Black  Eagle  was  seen  approaching  the  slip,  and  when  within  hailing 
distance  was  challenged  by  the  sentries  who  were  stationed  on  the  piers  on  either  side. 
The  reply  to  the  challenge  was  that  the  tug  had  been  engaged  to  come  at  that  hour 
for  the  purpose  of  towing  out  the  Shenandoah.  The  master  of  the  tug  was  forbidden 
to  approach  any  nearer,  and,  after  some  parleying,  he  steamed  out  again. 

At  three  o'clock  yesterday  afternoon  Mr.  Supermtendent  Lyttleton,  who  had  been  to 
Melbourne  for  instructions,  returned  to  Williamstown,  and,  in  accordance  with  an 
order  which  he  had  brought  from  the  governor,  withdrew  the  police  who  had  been  put 
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in  charge  of  the  Shenandoah.  A  considerable  number  of  people  had  crossed  over  from 
Sandridge  in  expectation  of  some  sensational  scene,  but  the  affair  jpassed  off  very 
quietly.  The  repairs  of  the  vessel  are  now  completed,  and,  vphen  she  has  taken  in  some 
coal,  she  will  be  ready  to  proceed  to  sea. 

From  the  ministerial  explanation  given  below,  and  which  was  made  in  the  house 
yesterday,  it  will  be  seen  that  four  men — British  subjects — were  arrested  on  Tuesday 
evening,  upon  leaviug  the  Shenandoah,  and  that  one  of  these  was  the  man  Charlie,  for 
whom  the  warrant  had  been  issued.  When  arrested,  they  gave  their  names  as  James 
Davison,  Franklyn  Glover,  Mackenzi,  and  Walmsley.  They  were  brought  up  before 
Mr,  Call,  P.  M.,  this  morning,  and  shortly  examined ;  but,  as  Mr.  Call  had  to  attend 
the  police  court  at  Footscray,  he  adjourned  the  inquiry  until  the  following  morning. 

THE  MINISTERIAL  STATEMENT  IN  THE  ASSEMBLY. 

As  soon  as  the  speaker  had  taken  the  chair  in  the  legislative  assembly  yester- 
day— 

Mr.  O'Shanassy  rose  and  said :  Seeing  the  honorable  the  chief  secretary  in  his  place, 
I  would  wish  to  ask  him,  without  notice,  if  he  wonld  be  good  enough  to  lay  on  the 
table  a  copy  of  the  correspondence  that  has  passed  between  the  government  and  the 
commander  of  the  confederate  steamer  Shenandoah  since  her  arrival  in  this  port. 

Mr.  M'CuLLOCH  said :  I  cannot  at  present  consent  to  l!iy  the  correspondence  on  the 
table  of  the  bouse,  as  it  would  be  undesirable  to  do  so.  If  the  honorable  member 
wishes  information  as  to  what  has  been  done  with  the  ship,  I  have  no  objection  to 
make  a  general  statement  on  the  subject. 

Mr.  O'Shanassy.  My  reason  for  asking  that  the  correspondence  should  be  laid  on  the 
table  is  that  honorable  members,  and  also  the  people  of  the  country  generally,  should 
know  exactly  what  has  been  done.  In  a  general  statement  the  information  is  not  so  cor- 
rect; but  I  do  not  mean  that  it  is  intentionally  so.  If  there  are  any  reasons  for  with- 
holding the  correspondence,  I  would  not  press  for  it. 

Mr.  M'CuLLOOH.  This  correspondence  passed  between  his  excellency  the  governor  and 
the  commander  of  the  Shenandoah.  It  was  not  with  the  government.  As  honorable 
members  are  aware,  this  vessel  arrived  in  the  bay  some  three  weeks  ago.  The  captain 
at  once  put  himself  in  communication  with  his  excellency,  and  asked  that  he  might  be 
permitted  to  have  certain  repairs  made,  and  to  obtain  such  supplies  as  were  necessary 
to  enable  him  again  to  put  to  sea.  The  government  at  once  put  themselves  in  a  posi- 
tion to  ascertain,  from  all  dispatches  that  had  been  received,  and  by  giving  the  fullest 
consideration  to  her  Majesty's  proclamation,  the  course  which  should  be  pursued.  The 
result  was  that  Captain  Waddell  was  informed  that  he  would  obtain  liberty  to  make 
all  necessary  repairs  to  enable  his  vessel  again  to  go  to  sea,  and  to  take  in  necessary 
supplies  of  provisions.  At  the  same  time  his  attention  was  called  to  the  necessity  of  his 
keeping  within  the  strict  terms  of  neutrality.  Captain  Waddell  acknowledged  the  act 
of  the  government,  stating  at  the  same  time  that  he  would  maintain  a  strict  neutrality. 
Some  time  elapsed  and  nothing  was  done,  in  so  far  as  few  repairs  were  being  executed 
on  the  ship.  The  government,  in  order  to  secure  that  a  position  of  atrict  neutrality 
was  maintained,  appointed  a  board  to  inquire  and  report  as  to  what  repairs  were  nec- 
essary to  render  the  vessel  fit  to  go  to  sea;  not  that  she  should  be  so  repaired  as  to 
make  her  better  fitted  as  a  war  ship,  or  for  the  purpose  for  which  she  was  fitted  out, 
but  that  she  should  only  be  made  fit  to  go  to  sea  from  this  port.  It  was  found  that 
certain  repairs  were  necessary,  and  that  for  the  completion  of  those  repairs  the  vessel 
would  have  to  be  taken  on  to  the  slip ;  and  here  I  may  remark  that  it  has  been  stated 
that  this  is  tha  government  slip,  but  it  is  nothing  of  the  kind.  In  one  sense  it  is  the 
government  slip,  but  in  another  it  is  not,  as  it  has  been  leased  to  a  private  individual. 
The  ship  has  been  on  the  slip  for  several  days.  Within  the  last  two  or  three  days 
information  has  been  forwarded  to  the  government  to  the  effect  that  there  were 
certain  parties  concealed  on  board  the  ship — Englishmen,  who  had  gone  on  board  since 
the  vessel  arrived  in  this  port,  and  that  with  the  view  of  joining  the  ship  as  seamen. 
Such  being  contrary  to  the  provisions  of  the  foreign  enlistment  act  and  the  proclama- 
tion of  her  Majesty,  the  government  found  they  could  not  shirk  dealing  with  the  matter  ; 
and,  as  the  information  was  furnished  on  sworn  affidavits,  the  government  felt  them- 
selves obliged  to  take  immediate  steps  to  ascertain  if  the  neutrality  of  the  port  had 
been  violated ;  for,  whUe  the  government  was  bound  to  observe  strict  neutrality  toward 
the  vessel,'.h6r  officers  and  crew,  they  were  also  bound  to  demand  that  Captain  Waddell 
should,, with  equal  strictness,  observe theneutrality  of  theport.  [Cheers.]  Well,  a  war- 
rant for  the  apprehension  of  an  Englishman  named  Charley,  a  native  of  London,  was 
issued  by  the  WiUiamstown  bench.  The  warrant  was  presented  on  Monday  evening. 
The  captain  was  not  then  on.board,  and  so  the  warrant  was  presented  to  the  first  lieuten- 
ant. That  officer  refused  to  allow  the  inspector  of  police  to  go  on  board  to  ascertain  if 
Charley  was  on  board,  at  the  same  time  giving  him  distinctly  to  understand  that  there 
was  no  such- person  on  board.  Well,  the  government  did  not  wish  at  that  time  to  take 
decided  steps,  as  the  captain  was  not  on  board  when  the  inspector  first  visited  the  ship. 
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The  inspector,  however,  was  instructed  to  go  on  board  again  when  the  captain  was 
there.  He  went  next  morning,  (Tuesday  morning,)  and  met  with  the  same  reception 
from  Captain  Waddell,  who  stated,  on  his  honor  and  faith  as  a  gentleman  and  an 
officer,  that  there  was  no  such  person  as  Charley  on  hoard.  "Well,  the  goyernment  had 
BO  many  distinct  statements  made  to  them  by  persons  resident  in  Melbourne  that  there 
was  such  a  person  on  board  that  they  considered  they  were  obliged  and  bound  in  duty, 
both  to  this  colony  and  to  the  mother  country,  to  take  all  proper  steps  to  ascertain 
whether  such  was  the  case  or  not — whether  this  man  was  on  board  or  not.  The  gov- 
ernment haying  given  a  considerable  amount  of  anxious  attention  to  all  the  points  on 
the  subject — which  may  yet  turn  out  to  be  a  matter  of  very  considerable  importance — 
came  to  the  conclusion  that  the  governor  should  issue  an  order  under  the  foreign 
enlistment  act ;  and,  looking  to  the  strong  proofs  we  had  before  us  of  the  violation  of 
the  act,  we  felt  bound  to  issue  orders  to  all  her  Majesty's  subjects  that  they  should 
refuse  to  continue  the  task  of  repairing  the  vessel,  and  should  not  give  any  aid  in 
launching  the  ship  till  the  government  was  satisfied  that  the  documents  that  had  been 
put  in  their  hands,  stating  that  there  were  Englishmen  on  board,  were  incorrect.  At  the 
same  time  a  letter  was  sent  to  Captain  Waddell,  calling  his  attention  to  all  the  circum- 
stances of  the  case,  and  asking  him  to  reconsider  his  determination,  pointing  out  to 
him  that  this  was  a  violation  of  an  act  of  the  British  Parliament  by  a  British  subject, 
and  that  he  ought  to  put  the  government  in  position  to  ascertain  whether  that  person 
had  been  guilty  of  violating  the  acts  of  this  country.  His  attention  was  also  called  to 
this  circumstance,  that  it  was  desirable,  for  his  owii  sake,  if  those  statements  were  false, 
that  he  should  put  the  government  in  a  position  of  being  able  to  prove  that  they  were 
false,  and  of  bringing  the  parties  to  punishment  for  making  such  statements.  This 
letter  was  delivered  to  Captain  Waddell  yesterday  about  six  o'clock  in  the  afternoon, 
and  the  messenger  waited  for  an  answer.  At  ten  o'clock  last  evening  a  letter  in  reply 
was  forwarded  to  the  commissioner  of  trade  and  customs.  And  here  he  wished  to  point 
out  that  Captain  Waddell  kept  the  messenger  waiting  for  four  hours.  [Hear,  hear.] 
The  letter,  which  was  dated  last  night,  was  dispatched  by  Captain  Waddell  at  ten 
o'clock — at  ten  o'clock  last  night.  In  this  letter  he  again  refuses  to  allow  the  warrant 
to  be  executed,  or,  rather,  he  states  that  he  did  not  prevent  the  execution  of  the 
warrant  because  it  was  for  a  person  named  Charley,  and  there  was  no  such  person  on 
board  the  ship.  [Cries  of  Oh!  Oh!]  He  again  repeated  his  statement  that  there  were 
no  parties  on  board  the  ship  but  those  who  were  on  board  when  she  entered  the  bay, 
and  stated  at  the  same  time  that  he  had  observed  the  strictest  neutrality.  This  letter 
came  into  my  posession  at  one  o'clock  in  the  morning,  and  at  seven  o'clock  this  morn- 
ing I  was  informed  that  four  men  last  night  were  detected  leaving  the  vessel  about 
ten  o'clock  at  night,  or  about  the  time  the  document  furnished  to  me  was  dispatched. 
These  men  were  in  a  waterman's  boat,  and  the  water  police  endeavored  to  overtake 
them,  but  did  not  succeed  in  doing  so  until  they  arrived  at  the  Sandridge  railway 
station.  Well,  on  examination,  we  find  that  those  parties  were  not  on  board  when 
the  ship  came  into  the  port,  but  joined  here.  [Cheers.]  They  were  persons  who  ought 
not  to  have  been  allowed  to  join,  and  who  ought  not  to  have  been  concealed.  [Cheers.] 
We  have  now  discovered  that  one  of  those  four  persons  who  left  the  ship  at  ten  o'clock 
last  night,  or  about  the  time  the  letter  was  dispatched,  was  the  very  man  Charley  for 
whom  the  warrant  was  issued.  [Cheers.]  I  think  the  course  the  government  has 
taken  will  justify  us,  not  only  in  the  estimation  of  the  house,  [cheers,]  but  I  am  sure 
it  will  be  admitted  that  the  government  has  taken  the  proper  course  to  carry  out  and 
support  the  intention  of  the  British  Parliament  in  respect  to  the  foreign  enlistment 
act,  [cheers,]  and  the  intention  of  the  proclamation  of  her  Majesty  with  respect  to  the 
observance  of  neutrality.  [Cheers.]  There  is  no  doubt  that  this  man  Charley,  for 
whom  the  warrant  was  obtained,  and  of  whom  we  were  assured  that  he  was  not  on 
board,  was  in  the  uniform  of  the  ship — on  various  occasions,  at  all  events.  [Hear, 
hear.]  Now  it  appears  to  me  and  to  the  government  that  if  anything  can  be  a  violation 
of  strict  neutraUty,  this  is  it.  [Cheers.]  My  honorable  colleague,  the  minister  of 
justice,  reminds  me  that  we  have  not  yet  proved  that  this  man  Charley  wore  the 
uniform  of  the  ship ;  but  we  have  the  statement  of  various  parties  that  such  was  the 
case,  and,  as  they  are  to  be  brought  before  the  police  court  to-morrow  morning,  I  have 
no  doubt  but  further  information  will  be  received  on  the  point.  [Cheers.]  In  the 
mean  time  the  government  have  obtained  what  they  really  desired  to  obtain  in  the 
first  instance,  that  all  parties  who  joined  the  ship  illegally  should  be  removed  from  the 
vessel.  [Cheers.]  That  having  been  done,  we  have  removed  the  suspension  of  leave 
to  her  Majesty's  subjects  to  carry  out  repairs,  and  to  assist  the  vessel  off  the  slip. 
[Hear,  hear.]  Captain  Waddell  will,  of  course,  be  ordered  to  remove  ftom  this  port  at 
the  very  earliest  pospible  date.     [Cheers.] 

Mr.  Levey.  So  far  as  I  gather  from  the  statement  of  the  honorable  the  chief  secretary, 
the  government  is  not  aware  even  now  that  all  the  persons  who  may  have  joined  the 
ship  here  are  out  of  her.  [Hear,  hear.]  Captain  Waddell,  it  seems,  denied  the  author- 
ities the  right  to  search  the  ship  for  British  subjects  who  were  said  to  be  on  board  in 
violation  of  British  laws  ;  and  he  further  denied  that  the  person  for  whom  the  warrant 
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■was  issued  was  on  board,  while,  as  has  been  ascertained,  the  man  was  on  board.  I 
think  that  the  fact  of  persons  having  left — ^persons  whose  presence  on  board  was 
denied — affords  good  reason  for  believing  there  are  otherpersous  on  board.  [Hoar,  hear.] 

Mr.  M'CuLLOCH.  The  particular  warrant  that  was  issued  for  this  particular  individ- 
ual has  been  satisfied ;  and  if  further  warrants  are  issued  for  other  persons  who  may 
be  on  board,  the  position  of  the  government  will  be  altered.  It  may  be  that  there  are 
other  persons  on  board,  but  we  have  no  information  to  that  effect.  I  may  state  that  it 
is  the  intention  of  the  government  to  refer  all  the  particulars  of  the  case  to  the  imperial 
government,  and  the  various  points  in  the  case  that  have  turned  up.     [Cheers.] 

Mr.  O'Shanassy.  This  is  an  important  and  somewhat  novel  case  for  us.  The  honor- 
able the  chief  secretary  states  that  the  government  issued  a  warrant  for  the  apprehen- 
sion of  a  particular  person,  and  on  the  strength  of  that  warrant  it  was  sought  to 
establish  a  right  of  search. 

Mr.  M'CuLLOCH.  The  government  had  not  issued  the  warrant.  The  warrant  was 
issued  by  a  police  magistrate  at  Williamstown,  on  sworn  information.  Neither  was 
there  any  right  of  search  claimed  by  the  government,  though  Captalin  WaddeU  laid 
great  stress  upon  that.  Now,  it  was  nothing  of  the  kind.  The  warrant  was  simply  for 
the  apprehension  of  one  of  our  own  subjects  who  had  committed  a  breach  of  our  own 
laws.     [Cheers.] 

Mr.  Berry.  It  appears  to  me  that  the  captain  of  this  vessel  took  advantage  of  the 
privileges  of  a  neutral  port,  and  how  was  the  government  to  see  that  the  neutrality  of 
the  port  was  observed,  as  it  was  their  duty  to  do,  if  the  police  were  not  allowed  to 
execute  a  warrant,  not  against  the  ship  or  the  captain  of  the  ship,  but  against  a  British 
subject  ?  [Hear,  hear.  ]  As  to  the  question  of  the  right  of  search  set  up  by  the  captain, 
ithas  nothing  to  do  with  the  case,  and  seems  to  me  to  be  a  mere  subterfuge.  [Cheers.] 
It  is  the  duty  of  the  government  to  see  that  this  vessel  strictly  observes  the  neutrality 
proclamation,  even  though  they  should  have  to  go  on  board  against  the  will  of  the 
captain  or  any  of  his  officers  ?  For  anything  that  can  be  known  to  the  government, 
unless  an  examination  is  allowed,  it  might  be  that  this  vessel  is  now  being  fitted  up 
both  so  as  to  increase  her  speed  and  render  her  more  efficient  for  war  purposes.  Now, 
I  again  ask,  can  that  be  ascertained  without  an  examination  ?  It  may  be  that  at  the 
very  last  moment  it  wiU  become  the  duty  of  the  government  to  stop  the  vessel.  [Hear, 
hear.]  If  the  government  cannot  do  so,  then  this  neutrality  proclamation  simply 
a,£fords  additional  facility  for  the  vessel  of  a  belligerent  power  entering  a  neutral  port 
to  be  better  equipped  for  war  purposes. 

The  matter  then  dropped. 


[From  the  Herald  of  February  17, 1865.J 
THE   SHENANDOAH  RECRUITS. 

At  the  'Williamstown  police  court  yesterday,  four  men,  named  James  Davidson,  alias 
Charley,  Arthur  Wamsley,  William  Mackenzie,  and  Franklin  Glover,  were  brought  up 
before  Mr.  Call,  P.  M.,  Mr.  Hackett,  P.  M.,  and  Mr.  Mason,  J.  P.,  charged  with  a  breach 
of  the  foreign  enlistment  act.  The  information  in  each  case  stated,  "That  being  a 
natural-born  subject  of  the  Queen,  you  did  unlawfully,  knowingly,  and  without  the 
leave  or  license  of  her  said  Majesty  for  that,  purpose  had  and  obtained  under  the  sign 
manual  of  her  Majesty,  or  signified  by  order  in  council,  or  by  proclamation  of  her  Maj- 
esty, enter  yourself  and  agree  to  enlist  and  enter  yourself,  to  serve  as  a  sailor,  and  to 
be  employed  and  serve  in  and  on  board  a  certain  vessel  of  war,  fitted  out,  used,  equipped, 
and  intended  to  be  used  for  warlike  purposes  in  the  service  of  a  certain  foreign  power, 
province,  or  people,  or  part  of  a  foreign  power  or  people,  exercking  and  assuming  to 
exercise  the  powers  of  government,  to  wit,  the  Confederate  States  of  America." 

The  prisoners  were  thus  described :  Davidson  as  a  native  of  Scotland,  aged  22  ;  Walms- 
ley  as  an  Englishman,  aged  17 ;  Mackenzie  as  an  Englishman,  aged  22 ;  and  Glover  as 
an  American,  aged  24. 

Mr.  McDonnell,  instructed  by  a  clerk  from  the  Crown  law  offices,  appeared  for  the 
prosecution.    The  prisoners  were  undefended. 

Mr.  McDonnell  asked  for  an  adjournment,  as  he  had  only  just  been  instructed,  either 
for  two  hours  or  until  the  next  day. 

The  prisoners,  however,  said  they  were  ready  to  go  on. 

The  bench,  therefore,  thought  it  would  be  unfair  to  keep  them  in  custody  any  longer 
than  was  necessary. 

Eventually  the  ease  was  adjourned  for  an  hour. 

On  the  court  resuming,  Mr.  McDonnell  said  that  the  proceedings  were  instituted 
under  act  59  George  III,  cap.  69,  commonly  known  as  the  foreign  enlistment  act.  He 
would  prove  that  the  prisoners  went  on  board  the  Shenandoah  in  these  waters,  and 
within  the  jurisdiction  of  this  colony,  for  the  purpose  of  entering  into  the  service  of  a 
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■belligerent  state,  mth  -which  this  country  was  not  at  war.  He  would  further  prove 
that  they  were  British-born  subjects  f  that  they  were  on  board ;  that  they  were  seen 
to  get  over  the  side  of  the  vessel  into  a  boat,  come  ashore,  and  that  on  reaching  the 
shore  they  were  apprehended ;  and  further  matters,  in  the  way  of  conversation  that 
then  took  place  between  them  and  the  police  who  apprehended  them.  That  would  be 
sufficient  to  satisfy  the  requirements  of  the  statute.  A  case  was  decided  in  the  excheq- 
uer chambers  at  home  in  which  the  law  was  fully  gone  into,  and  although  that  was  for 
equipping  a  vessel  for  war,  the  same  act  applied.  The  case  was  known  as  the  Alex- 
dra  case.  The  point  submitted  for  the  adjudication  of  that  court  did  not  arise  directly 
in  the  present  instance,  but  the  principle  did  incidentally.  He  was  then  proceeding  to 
call  evidence,  when 

Mr.  Call  asked  whether  it  was  proposed  to  make  it  a  joint  prosecution,  and  men- 
tioned that  in  a  superior  court  an  indictment  could  not  he  filed  against  all  together. 

After  some  discussion,  Mr.  McDonnell  elected  to  proceed  first  against  Davidson,  alias 
Charley.    The  others  were  then  removed,  and  the  following  evidence  called : 

EiCHARD  Waedle,  watch-liouso  keeper,  said  that  on  the  14th  instant  the  prisoner 
was  brought  to  the  lock-up  in  company  with  three  others.  He  gave  the  name  of  James 
Davidson,  and  said  he  was  a  native  of  Scotland.  (The  witness  then  read  the  entry 
which  showed  the  prisoner  was  brought  in  at  ten  minutes  past  ten  o'clock  at  night ; 
that  he  was  a  Protestant,  and  that  he  could  read  and  write.) 

John  "Williams  deposed :  I  belong  to  the  United  States  of  America.  I  was  taken 
from  the  bark  De  Godfrey,  on  which  I  was  employed,  by  the  Shenandoah,  on  the  7th 
November,  1864.  I  entered  on  board  the  Shenandoah  in  the  capacity  of  cook.  (The 
witness  was  here  asked  as  to  the  circumstances  under  which  he  joined  the  Shenandoah, 
but  the  bench  ruled  that  it  was  unnecessary  and  also  unadvisable  to  try  and  turn  the 
proceedings  into  a  sensation  trial.)  I  arrived  here  on  the  23d  January.  I  know  the 
prisoner.;  he  gave  his  name  as  Charles.  He  came  on  board  two  days  after  we  arrived. 
He  was  employed  as  assistant  cook  to  the  wardroom  officers.  When  he  came  on  board 
he  had  on  the  clothes  he  now  wears.  While  on  board  he  wore  the  confederate  uniform. 
I  had  a  conversation  with  him  while  he  was  on  board.  I  asked  him  where  he  belonged 
to.  He  said  London.  I  asked  him  what  ship  he  came  by,  and  he  said  the  Great  Brit- 
ain. He  said  he  would  like  to  ship  on  board  the  Shenandoah,  and  while  we  were  talk- 
ing. Sailing  Master  Bullock  came  into  the  galley  where  prisoner  and  I  were.  That  was 
about  a  week  after  the  prisoner  came  on  board.  Mr.  Bullock  asked  prisoner  what  he 
wanted  in  the  ship.  He  told  him  that  he  came  to  join  the  ship.  Mr.  Bullock  told  him 
to  keep  out  of  sight  while  the  visitors  were  on  board. 

To  Mr.  Call :  At  that  time  the  prisoner  had  on  the  ship's  uniform. 

To  Mr.  McDonnell :  When  told  to  go  out  of  sight,  the  prisoner  went  into  the  forecastle. 
Mr.  Bullock  told  the  master-at-arms  to  lock  the  forecastle  door,  and  to  allow  no  visitors 
in.  The  prisoner  at  that  time  was  in  the  forecastle.  I  left  the  vessel  on  the  5th  Feb- 
ruary.   The  prisoner  was  on  board  then. 

To  Mr.  Call :  Prisoner  at  that  time  was  cooking.  When  the  visitors  went  ashore  he 
came  out,  and  in  the  morning  when  they  began  to  arrive  he  went  into  the  forecastle 
again.  He  was  let  out  at  night  to  get  his  hammock  on  the  berth  deck.  He  slept  next 
me.  I  cooked  the  "grub "for  him,  and  sometimes  took  it  to  him  myself.  At  meal 
times  the  master-at-arms  unlocked  the  door,  passed  the  "grub"  in,  and  then  relocked 
the  door. 

To  Mr,  McDonnell :  The  prisoner  got  his  uniform  from  Griffiths,  a  seaman.  While 
on  board  the  first  lieutenant  also  spoke  to  the  prisoaer  on  several  occasions.  The  pris- 
oner wore  his  uniform  when  Lieutenant  Whittle  spolcs  to  him,  and  was  in  the  galley- 
cooking. 

To  Mr.  Call :  The  lieutenant  told  him  he  dare  not  ship  him  while  in  port,  but  ordered 
him  to  keep  out  of  sight,  and  said  he  would  ship  him  when  out  of  port. 

Prisoner.  Did  I  ever  teU  you  my  name? 

Witness.  Yes,  you  did. 

Prisoner.  When  1  .,„,,.        j.  -n-n 

Witness.  I  called  you  Bill  when  in  the  galley,  and  you  said,  "My  name  is  not  Bill, 
It  is  Charley." 

Prisoner.  Think  again.    You  are  mistaken. 

Witness.  You  asked  mo  for  a  razor  to  shave  vidth,  and  I  gave  you  one. 

To  Mr.  Call :  It  was  on  the  second  day  when  the  prisoner  asked  for  a  razor.  Before 
that  he  had  fuU  whiskers.  (The  prisoner  appeared  in  court  with  simply  a  moustache 
and  chin  tuft.)  He  said  he  wanted  to  disguise  himself  so  that  people  would  not 
know  him.    He  then  shaved  himself  as  he  now  appears. 

Walter  J.  Madden.  I  am  a  native  of  Boston.  1  was  a  seaman  on  board  the  bark 
De  Godfi-ey.  I  was  taken  out  of  her  on  the  7th  November,  1864,  by  the  Shenandoah. 
I  went  from  the  De  Godfrey  and  entered  the  Shenandoah  as  a  seaman.  After  going  on 
beard  I  was  rated  as  master  of  the  hold.    We  arrived  here  on  the  25th  January. 

To  Mr.  Call :  This  is  the  first  port  we  touched  at  since  I  joined  the  Shenandoah. 

To  Mr.  McDonnell :  I  know  the  prisoner.    He  first  came  on  board  a  day  or  two  after 
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we  arrived  here.  He  worked  in  the  galley,  and  he  had  on  the  ship's  uniform.  I  had 
some  conversation  with  the  prisoner.  I  asked  him  what  he  was  doing  on  hoard,  and 
he  said  he  came  to  join  her  if  he  could.  Visitors  were  on  board  while  I  was  there,  and 
the  prisoner  was  in  the  forecastle  while  they  were  there.  The  forecastle  was  locked 
while  he  was  there  by  the  master-at-arms.  He  got  his  dinner  in  the  forecastle  at  twelve 
o'clock.  Dinner  used  to  be  passed  in  to  him  in  the  forecastle.  It  was  passed  in  by  the 
cook's  mess-boy.  I  never  saw  Williams  pass  it  in,  but  I  have  seen  Quartermaster  Wig- 
gins do  so. 

To  Mr.  Call :  It  was  passed  in  through  the  cable  hole,  which  was  large  enough  for  a 
man  to  get  through.  There  was  a  door  to  that  hole  which  was  not  looked,  although  it 
could  have  been.    It  was  kept  shut. 

To  Mr.  McDonnell:  While  visitors  were  on  board  the  prisoner  was  locked  up  in  the 
forecastle ;  after  they  left  he  used  to  come  out  in  the  evenings.  We  used  to  call  him 
"  Charley"  on  board.  He  slept  in  the  fore  hatch,  and  I  slept  aft.  I  left  the  vessellon 
the  6th ;  I  think  a  week  last  Monday.  When  I  left  the  vesssl  Charley  was  then  on 
board.  He  usually  wore  the  uniform  "pants."  He  wore  them  all  the  time  he  was  on 
board.    I  have  seen  him  wear  the  uniform  cap  sometimes. 

To  Mr.  Hackett:  It  was  a  gray  cap,  with  two  red  and  one  white  stripes  round  it. 

To  Mr.  McDonnell :  I  have  seen  the  petty  officers  speaking  to  him,  and  he  then  had 
on  the  uniform.  One  was  chief  boatswain's  mate,  and  another  the  master-at-arms.  I 
saw  them  speak  to  him  every  evening.  I  was  not  present  when  any  order  was  given 
to  the  prisoner  by  the  officers.    His  general  work  was  cooking  in  the  galley. 

The  prisoner  said  he  did  not  wish  to  ask  any  questions. 

Witness  (to  Mr.  Call:)  There  had  been  many  workmen  about  the  vessel,  but  none 
of  them  slept  on  board  for  the  night.  We  had  no  hired  labor  for  the  galley.  While 
the  prisoner  was  in  the  forecastle,  which  was  ordinarily  used  as  a  storeroom,  there  were 
other  persona  there  besides  those  who  had  come  in  with  the  ship.  The  prisoner  is  the  man 
concerning  whom  I  laid  an  information  the  other  day.  The  muster  was  twice  called 
over  while  we  were  in  port,  and  while  I  was  on  board,  by  the  chief  lieutenant,  at 
about  nine  or  ten  o'clock  in  the  morning.  Every  one  who  was  on  the  ship's  articles 
was  mustered.  The  boatswain  sung  out,  "All  hands  to  quarters."  The  men  were 
mustered  by  their  numbers  at  the  guns.  The  carpenters  and  others  were  not  called 
over;  excepting  for  men  at  the  guns,  no  roll  was  taken.  The  second  lieutenant  and 
the  quartermaster  went  round  to  see  after  the  others.  On  the  iirst  Sunday  in  every 
month  all  hands  were  mustered  and  the  laws  read  out. 

To  Mr.  Hackett :  I  do  not  belong  to  the  ship  now.  I  have  come  ashore,  [laughter,] 
and  am  not  going  back. 

Mr.  McDonnell  wished  the  witness  to  explain,  but  it  was  considered  unnecessary. 

Charles  Bincker  said :  I  am  a  native  of  Germany.  I  was  taken  from  the  bark 
Alina,  on  which  I  was  a  seaman,  by  the  Shenandoah,  on  the  29th  October.  We  were 
then  at  sea.  I  know  the  prisoner.  I  first  saw  him  about  twelve  days  ago,  and  five 
or  six  days  after  we  arrived.  I  left  the  vessel  last  Snnday.  From  the  time  when  I 
first  saw  him,  until  I  left,  he  continued  to  be  on  board.    I  heard  him  called  Charley. 

To  Mr.  Call :  He  was  acting  as  cook  in  the  galley. 

To  Mr.  McDonnell :  He  wore  gray  clothes ;  the  uniform  of  the  vessel.  He  wore  gray 
trowsers  and  a  gray  cap,  with  two  red  stripes  and  a  white  one  in  the  center.  I  saw 
visitors  come  on  board;  while  they  were  there  Charley  was  in  the  forecastle.  At 
dinner-time  he  was  in  the  forecastle ;  he  used  to  get  his  dinner  there.  He  was  locked 
up  in  the  forecastle.  He  got  his  dinner  from  the  mess  cook's  boy.  It  was  passed 
through  the  cable  hole.  I  have  seen  the  master-at-arms  unlock  the  door.  When  the 
visitors  went  away,  the  prisoner  went  into  the  galley  and  was  cooking. 

To  Mr.  Call :  He  got  out  sometimes  through  the  hole  and  sometimes  he  was  let 
out.  I  have  never  seen  him  come  out  or  go  in.  I  have  seen  the  master-at-arms  look 
the  door. 

To  Mr.  McDonnell:  He  slept  in  a  hammock  on  the  berth-deck. 

To  Mr.  Call :  I  never  saw  any  of  the  officers  talking  to  him  while  I  was  on  board. 

Herman  Vechee  sworn : 

I  am  a  native  of  Germany.  I  was  on  board  the  Alina  with  the  last  witness  in 
October  last,  and  was  taken  from  her  by  the  Shenandoah.  I  arrived  here  in  the 
Shenandoah  in  January  last.  I  know  the  prisoner.  I  saw  him  on  board  about  seven 
or  eight  days  after  we  arrived.  I  left  the  vessel  last  Sunday,  and  until  I  left  I  saw 
him  continually  on  board.  He  was  in  the  galley  as  cook.  He  wore  the  uniform.  I 
have  seen  him  in  the  forecastle  in  the  day-time — after  breakfast  and  during  the  dinner 
hour.  He  used  to  have  his  breakfast  in  the  forecastle.  When  visitors  were  on  board 
he  was  in  the  forecastle.  After  they  had  gone  I  used  to  see  him  in  the  galley.  He 
slept  between  decks  in  a  hammock.  I  have  spoken  to  him  about  the  Shenandoah, 
and  he  told  me  he  had  joined  her  as  cook.  I  have  not  heard  the  officers  speak  or  give 
orders  to  him. 

The  prisoner  said  he  did  not  wish  to  ask  any  questions. 


PARLIAMENTARY   AND   JUDICIAL   APPENDIX,    NO.   XXII.        623 

WiTNBSs  recalled: 

While  I  was  on  toard  I  never  saw  any  officer  go  into  the  forecastle  to  see  who  was 
there. 
To  Mr.  Call :  The  master-at-aims  was  the  officer  in  charge  of  the  forecastle. 

Alexander  Minto  sworn : 

I  am  a  senior  constable  of  water  police  stationed  at  Williamstown.  I  was  in  charge 
of  the  police  boat  on  the  night  of  the  14th  instant ;  shortly  after  9  o'clock  at  the 
patent  slip  on  which  the  Shenandoah  was,  I  saw  a  boat  haul  up  to  the  gangway  of 
the  Shenandoah.  One  of  the  officers  of  the  Shenandoah  was  standing  at  the  gangway ; 
he  had  his  uniform  on.  I  saw  one  of  the  boatmen,  George  Nicholls,  go  on  board,  and 
in  a  short  time,  a  second  or  two,  four  men,  James  Davidson  among  them,  came  down 
to  the  boat.  Another  waterman,  Clarke,  remained  ia  the  boat.  When  I  saw  the  four 
men  go  into  the  boat,  I  hauled  alongside  and  spoke  to  them,  Charley  being  present . 
I  asked  them  who  they  were,  and  what  they  had  been  doing  on  board. 

To  Mr.  Call :  I  think  the  officer  at  the  gangway  could  have  heard  me. 

To  Mr.  McDonnell :  They  said  they  had  been  working  at  daywork  on  board.  One  of 
them  had  a  bundle  in  his  breast.  I  heard  a  call  of  George  from  the  ship,  which  I  took 
to  be  from  the  officer  at  the  gangway,  and  immediately  I  saw  Nicholls  come  and  slide 
down  into  the  boat.  The  boat  then  at  once  pulled  ahead.  I  followed  them,  but  lost 
sight  of  them  on  the  water.  I  returned  at  once  to  the  patent  slip,  and  ran  up  to  the 
railway  station  and  saw  two  of  them  on  the  platform.  I  searched  and  found  the  two 
others  in  the  water-closet.  Charley  was  one  of  the  two  that  were  walking  on  the 
railway  platform.  I  went  to  them  and  asked  them  why  they  hurried  away  from  the 
ship  so  quickly.  They  seemed  to  hesitate,  and  then  said :  "  Oh !  the  Shenandoah  you 
mean."  I  think  it  was  Charley  who  said  that.  They  asked  what  I  wanted,  and  spoke 
of  the  train  having  just  started,  and  I  told  them  there  was  another.  I  asked  them  to 
accompany  me,  and  they  did  so.  On  the  way  I  spoke  to  all  of  them.  Charley  said  he 
was  sorry  he  had  to  leave  her ;  thg,t  he  had  sold  everything  he  had  to  join  the  ship.  I 
asked  him  what  ship  he  had  been  in  last,  and  he  said  he  came  out  from  London  iu  the 
Indemnity.    I  took  them  to  Mr.  Lyttleton,  superintendent  of  police. 

The  prisoner  asked  the  witness  no  questions. 

Thomas  H.  LYTTtETOif  sworn: 

I  am  a  superintendent  of  police.  On  the  morning  of  the  14th  I  went  on  board  the 
Shenandoah,  while  she  was  on  the  patent  slip.  I  saw  Captain  Waddell.  I  believe  he 
is  the  captain  of  the  vessel.  I  went  on  board  to  ask  him  to  allow  me  to  execute  a  war- 
rant. (The  witness  was  then  asked  as  to  his  conversation  with  Captain  Waddell,  but 
the  question  was  ruled  to  be  inadmissible,  although  it  was  explained  that  the  object 
was  to  prove  the  nationality.  The  bench  said  Mr.  Lyttleton's  own  conclusions  could 
be  taken.)  I  saw  a  ilag  on  board,  which  I  believe  to  belong  to  the  Confederate  States 
of  America.  I  had  with  me  the  warrant  produced,  and  I  told  him  the  purpose  for 
which  I  went  on  board,  but  I  was  not  allowed  to  effect  it.  I  know  the  vessel  to  be 
commissioned  by  the  Confederate  States  of  America.  The  warrant  was  for  the  arrest 
of  one  Charley,  but  I  was  not  allowed  to  execute  it.  I  was  a  quarter  of  an  hour  on 
board.     I  am  able  to  say  she  is  a  Confederate  States  vessel. 

To  Mr.  Call:  I  had  had  a  description  of  Charley,  and  saw  him  during  that  night.  I 
recognized  him,  and  had  a  conversation  with  him.  He  was  brought  to  me  by  Senior 
Constable  Minto,  and  I  at  once  said,  "I  believe  you  are  the  very  Charley  I  want."  He 
laughed,  and  said  it  was  a  great  joke  on  board  about  Charley  being  wanted.  He  said 
he  was  not  the  man.  He  said  he  was  cooking  for  the  wardroom  mess,  and  I  said  I 
thought  he  looked  like  a  cook.  I  sent  him  to  the  lock-up  with  two  constables.  He 
said  he  had  been  a  few  days  on  board,  and  that  he  picked  up  his  meals  from  among 
the  men.    He  expressed  disappointment  at  not  being  able  to  go. 

The  prisoner  asked  the  witness  no  questions. 

Mr.  McDonnell  stated  that  that  was  his  case. 

The  court  then  adjourned  for  half  an  hour,  and  on  resuming — 

Mr.  McDonnell  asked  the  bench  to  give  their  decision,  as  otherwise  he  should  not 
be  in  a  position  to  proceed  with  the  other  cases. 

Mr.  Call  stated  that  the  bench  were  prepared  to  give  their  decision,  and  then  asked 
the  prisoner  the  ordinary  questions. 

The  prisoner  said  that  he  had  never  given  the  name  of  Charley.  The  statement  was 
false  altogether,  and  they  had  perjured  themselves  who  said  so. 

Mr.  Call,  (addressing  the  prisoner.)  The  bench  are  of  opinion  that  you  have 
brought  yourself  within  the  act  referred  to,  and  have  so  served  on  board  a  vessel  fitted 
out  for  warlike  purposes.  You  are  therefore  committed  to  take  your  trial  at  the 
supreme  court.  Bail  will  be  allowed,  yourself  in  £50,  and  one  surety  in  £50,  or  two 
in  £25  each.    He  was  then  removed. 
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Fkanklin  Glovek  was  then  placed  in  the  dock. 

Mr.  McDonnell  said  that  there  -was  no  evidence  against  him,  and  that  the  case 
■would  therefore  be  withdrawn.    He  was  an  American. 
The  bench  then  ordered  his  discharge,  and  he  was  set  at  liberty. 

William  Mackenzie  was  then  brought  forward. 

When  the  information  was  read  over  to  him  he  stated  that  he  had  nothing  to  say. 

John  Williams  was  then  recalled : 
He  said :  I  first  saw  the  prisoner  on  board  on  29th  of  January.  He  wore  citizen 
clothes-^no  uniform  at  all.  When  visitors  were  on  board  he  was  in  the  forecastle; 
when  they  left  he  was  out  on  deck.  I  never  saw  any  of  the  of&cers  speaking  to  him. 
I  never  had  any  conversation  with  him,  and  he  never  spoke  to  me  more  than  to  ask 
when  the  ship  was  going  away.  I  said  I  did  not  know.  I  cooked  the  grub  and  sent 
it  to  the  prisoner  by  the  boy.  I  saw  the  forecastle  door  unlocked  after  supper,  when 
the  visitors  had  gone  ashore,  by  the  master-at-arms.  After  it  was  unlocked  I  saw  the 
prisoner  come  out  on  deck. 

The  prisoner  said  the  forecastle  door  was  open  all  day. 

Witness,  (to  the  prisoner.)  You  had  been  on  board  for  three  days  without  regular 
rations,  when  I  went  to  Mr.  Grimball,  the  second  lieutenant,  and  asked  what  was  to  be 
done  with  you  and  the  others  in  the  forecastle,  and  he  gave  me  directions  to  the  master- 
at-arms  to  get  rations  and  supply  them  to  youdu  the  forecastle,  the  same  as  the  others. 
I  got  them  cooked  and  supplied  them  to  you  in  the  forecastle. 

To  Mr.  McDonnell .  The  prisoner  slept  in  the  berth  deck. 

The  prisoner  said  he  slept  in  the  forecastle. 

WiTNESiS,  (to  Mr.  Call.)  There  were  about  twelve  men  in  the  forecastle  who  had 
come  from  the  shore  and  wanted  to  join  the  ship.  None  of  them  arrived  with  the 
ship. 

Walter  J.  Madden  recalled,  deposed : 

About  four  or  five  days  after  I  arrived  in  the  Shenandoah  I  saw  the  prisoner  on  board. 
He  was  not  engaged  in  anything.  When  I  left  on  the  7th  February  he  was  then  on 
board.  He  was  in  the  forecastle,  and  his  meals  were  carried  in  to  him.  When  the 
visitors  had  gone  he  used  to  come  out  on  deck  in  the  evenings.  He  used  to  sleep  in 
the  berth  deck.  He  spoke  to  me  with  reference  to  joining  the  ship.  He  said  he  had 
not  been  long  going  to  sea,  a,nd  that  be  would  like  to  join  as  ordinary  seaman.  He 
said  he  came  on  board  to  join  the  vessel.  I  did  not  hear  any  orders  given  by  any  of 
the  officers  to  him. 

To  the  prisoner :  It  was  the  night  she  broke  adrift  that  you  remarked  to  me  you 
had  not  been  long  going  to  sea,  and  that  you  would  like  to  join  as  ordinary  seaman. 

Charles  Binokbr  recalled,  deposed : 
I  first  saw  the  prisoner  on  board  the  Shenandoah  about  five  days  after  we  arrived 
here.  He  holystoned  the  deck  on  Saturday  last.  He  wore  his  own  clothes,  and  was 
on  board  when  I  left  the  vessel  on  Sunday  last.  He  slept  in  the  berth  deck  ,and  had 
his  meals  in  the  forecastle,  the  door  at  the  time  being  looked.  I  have  seen  the  master- 
at-arms  open  the  door  while  the  prisoner  was  there,  as  he  always  was  when  visitors 
were  on  board.  I  had  no  conversation  with  him.  I  do  not  know  who  ordered  him  to 
holystone  the  deck. 

Herman  Vecicbr  recalled,  said : 

The  prisoner  came  on  board  about  five  days  after  we  arrived  here.  He  worked  on 
deck  with  the  holystones.  ■  For  the  first  four  or  five  days  he  was  in  my  mess  between 
decks,  and  after  that  he  received  his  meals  in  the  forecastle,  where  he  was  when  vis- 
itors came  on  board.  I  do  not  know  who  told  him  to  go  to  work.  I  did  not  have  any 
conversation  with  him.  When  he  first  came  on  board  there  were  no  locks  on  the 
doors,  but  afterward,  when  more  men  came,,  there  were  two  looks.  I  have  seen  the 
quartermaster  unlock  the  door  and  hand  meals  in  to  the  prisoner. 

The  prisoner  asked  this  witness  no  questions. 

Alexander  Minto  was  then  recalled,  and  deposed  to  the  arrest  of  the  prisoner,  in 
much  the  same  terms  as  in  the  previous  case.  The  prisoner  said  he  had  lately  been  in 
the  hospital,  and  that  he  had  taken  six  trips  in  the  City  of  Hobart.  He  also  said,  "  I 
am  sorry  I  cannot  go  in  her  now  ;  I  should  like  to  have  gone  in  her." 

EiCHAKD  Wakdle,  the  watch-house  keeper,  was  then  recalled  to  prove  the  entry 
made  on  the  night  of  the  prisoner's  arrest,  from  which  it  appeared  he  declared  himself 
an  Englishman. 

Thomas  H.  Lyttleton,  superintendent  of  police,  repeated  his  former  evidence. 

That  being  the  case  for  the  Crown,  the  bench  retired  to  consider  their  decision. 
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After  a  short  absence  they  returned,  and  the  prisoner  was  asked  whether  he  had  any- 
thing to  say  in  his  defense. 

The  prisoner  said :  All  I  can  say  is,  that  I  was  not  aware  that  I  was  breaking  any 
law  in  going  to  join  this  vessel.  I  have  been  out  of  a  ship  for  some  time,  and  I  thought 
I  might  as  well  try  and  get  some  employment  as  soon  as  possible. 

Mr.  Call.  I  do  not  think  you  are  mending  your  case  by  making  such  statements. 

Prisoner.  I  have  nothing  more  to  say. 

Mr.  Call,  (to  Mr.  McDonnell.)  The  supreme  court  is  now  sitting;  is  it  contemplated 
that  the  case  shall  now  come  on  during  these  sittings  ? 

Mr.  McDonnell.  It  is  not  so  intended. 

Mr.  Call.  Then  we  might  commit  them  to  the  general  sessions,  as  it  would  save 
time  and  not  keep  them  in  custody  so  long. 

Some  discussion  then  ensued  as  to  whether  such  a  course  was  permitted,  and  upon 
reference  it  appeared  Ihat  it  was  not. 

The  prisoner  was  then  committed  to  take  his  trial  at  the  supreme  court,  the  same 
bail  as  in  the  other  case  being  allowed.    He  was  then  removed. 

Arthur  Walmslby  was  then  brought  forward.  When  the  information  was  read 
over  to  him  he  denied  that  he  went  on  board  the  Shenandoah  for  the  purpose  of  joining 
her. 

Mr.  SUPBKINTBNDENT  Lyttlbton  deposed  to  having  seen  the  prisoner  on  the  night 
of  the  14th  instant ;  he  said  he  had  t)een  on  board  a  few  days. 

Prisoner.  I  said  I  had  been  on  board  only  one  day. 

Witness,  (to  the  bench.)  I  cannot  recollect  exactly  what  time  he  said. 

Watch-house  keeper  Wardle  was  recalled,  and  read  the  entry  made  when  the  prisoner 
was  locked  up,  from  which  it  appeared  he  described  himself  as  an  Englishman. 

Chakles  Bincker  recalled,  deposed : 
I  first  saw  the  prisoner  on  board  the  Shenandoah  after  we  arrived  here.  He  was 
painting  between-decks  on  Saturday  last.  He  took  his  meals  with  No.  2  mess.  He 
was  sometimes  in  the  forecastle  and  sometimes  on  deck.  He  slept  in  the  berth  deck. 
He  was  on  board  when  I  left  the  vessel.  I  had  no  conversation  with  him.  He  wore 
'his  own  clothes. 

Herman  Vecker  recalled,  deposed :  • 

I  first  saw  the  prisoner  on  board  on  the  7th  February ;  when  I  left  the  vessel  on  Sun- 
day he  was  on  board.  He  slept  in  the  beriii  deck,  and  had  his  meals  with  No  2  mess. 
I  have  seen  him  do  work  on  board.  I  asked  him  what  he  was  doing  on  board  the  Shen- 
andoah, and  he  said,  "I  wiU  join  as  a  seaman  before  the  mast."  At  that  time  he  had 
been  two  days  on  board. 

Prisoner.  Look  here,  sir ;  if  I  was  going  to  die  this  very  minute,  I  never  spoke  to 
that  man  there,  and  if  Fox  were  here  he  would  prove  it.  I  went  on  board  simply  to 
see  Fox,  who  came  from  the  same  town  as  I  did. 

Witness,  (to  the  bench.)  Fox  is  a  quarter  gunner. 

Senior  Constable  Minto  then  repeated  his  evidence.  The  prisoner,  when  arrested, 
said  he  had  gone  on  board  on  the  day  before  to  see  a  person  who  had  come  from  the 
same  town  as  himself. 

That  concluded  the  case. 

Mr.  Call  asked  the  prisoner  whether  there  were  any  witnesses  that  he  could  call, 
such  as  persons  from  Melbourne,  who  could  say  that  he  was  on  shore  and  not  on  board 
the  ship. 

The  prisoner  said  that  Captain  Duncan  Graham,  of  the  Potomac  lighter,  could  prove 
that  he  was  living  on  board  the  lighter  up  to  Tuesday  morning.  Theje  were  several 
other  captains  of  lighters  who  could  prove  the  same. 

Mr.  Call  then  directed  the  police  to  obtain  the  names  and  addresses  of  such  persons, 
and  to  insure  their  attendance. 

The  prisoner  was  then  remanded  until  11  o'clock  on  the  following  day,  that  the  evi- 
dence might  be  produced. 

The  court  then  rose. 


There  was  no  meeting  of  the  legislative  assembly  yesterday,  owing  to  a  quorum  of 
members  not  being  present. 

The  four  men  who  were  arrested  in  the  attempt  to  escape  from  the  Confederate  States 
,  cruiser  Shenandoah,  on  Tuesday  night  last,  were  brought  up  at  the  WUliamstown 
police  court  yesterday,  charged  with  infringing  the  foreign  enlistment  act  by  entering 
or  agreeing  to  enlist  themselves  in  the  service  of  the  Confederate  States  on  board  that 
vessel.  The  court  was  crowded  during  the  whole  day,  and  considerable  interest  was 
manifested  in  the  proceedings.    After  some  discussion  it  was  resolved  to  take  each  case 
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separately,  and  that  of  Davidson,  alias  Charley,  to  search  for  whom  the  wan-ant  was 
issued,  was  first  proceeded  with.  It  was  shown  by  several  witnesses,  who  were,  until 
lately,  members  of  the  crew  of  the  Shenandoah,  that  the  man  was  not  seen  on  board 
until  after  the  vessel  arrived  in  these  waters ;  that  he  was  employed  as  cook,  except 
when  visitors  were  on  board,  during  which  time  he  was  locked  up  in  the  forecafitle  ; 
that  he  had  been  told  by  the  first  lieutenant  to  keep  out  of  sight  until  the  vessel  was 
out  of  the  port,  when  he  should  be  enlisted,  and  that  he  had  spoken  to  the  witnesses  of 
his  desire  to  join  the  vessel.  He  was  committed  for  trial  at  the  next  criminal  sessions, 
as  was  also  Mackenzie,  who,  when  called  on  to  speak  in  his  own  defense,  added  evidence 
to  that  previously  given  against  him.  Glover,  who,  when  arrested,  declared  himself  an 
American,  was  discharged,  it  being  stated  there  was  no  evidence  against  him.  Walms- 
ley,  a  boy  of  about  seventeen  years  of  age,  and  against  whom  the  case  is  somewhat 
slight,  stands  remanded  until  to-day,  that  he  may  call  evidence  to  rebut  some  of  the 
statements  made  by  the  witnesses  for  the  prosecution. 

The  captain  of  the  Shenandoah  does  not  appear  desirous  of  losing  any  time  in  taking 
his  departure  from  this  port.  The  crew  were  busily  engaged  during  yesterday  in 
taking  in  coal,  and  toward  evening  the  sails  were  being  uncovered.  It  is  understood 
that  the  vessel  will  leave  to-morrow. 
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DEBATE  IN  THE  HOUSE  OF  COMMONS  OF  MARCH  13,  1865, 

RELATIVE  TO  THE  DEFENSES  OP  CANADA  AND 

THE  RELATIONS  BETWEEN  GREAT  BRITAIN 

AND  THE  UNITED   STATES.* 

[I^om  Hansard's  Parliamentary  Debates,  Vol.  177,  pp.  1555-1578, 1608-1611,  1613-1637.] 

House  of  Commons,  March  13,  1865. 

DEFENSES  OF  CANADA. 

Mr.  W.  E.  FoKSTBR.  Sir,  I  do  not  rise  in  any  way  to  deprecate  the  discussion  which 
has  been  raised,  and  still  less  do  I  wish  to  object  to  the  tone  in  which  the  honorable 
member  for  Horsham  has  introduced  the  subject  to  the  attention  of  the  House.  I  only 
wish  that  the  same  tone  may  be  generally  exhibited  in  the  course  of  the  debate.  My 
reason  for  troubling  the  House  with  any  remarks  is,  that  I  wish  to  state  how  earnestly 
I  desire,  when  a  reply  is  given,  that  that  reply  should  be  most  full  and  most  frank ; 
and  that  not  merely  as  regards  any  question  of  duty  we  may  owe  to  Canada,  or  that 
Canada  may  owe  to  us  ;  but  as  affecting  the  relations  between  the  United  States  and 
Canada,  and  between  the  United  States  and  this  country  through  Canada.  There  are 
two  or  three  questions  raised  by  the  honorable  member.  One  is,  how  Canada  can  be 
best  defended  from  attack.  Upon  this  I  shall  offer  no  remarks  as  it  is  an  engineering 
question.  I  can  only  simply  say,  that  I  fear  that  if  what  the  honorable  member  wishes 
us  to  do  is  done,  and  we  make  Canada  defensible  throughout  the  length  and  breadth 
of  her  border  against  the  aggression  of  her  powerful  neighbor,  the  expense  will  be 
enormous,  beyond  what  he  has  any  notion  of,  and  I  am  afraid  the  honorable  gentleman 
will  be  handed  down  to  posterity  as  an  imitator,  still  more  extravagant,  of  those  forti- 
fications which  will  immortalize  the  noble  lord.  Then,  there  is  another  question.  If 
Canada  is  to  be  armed,  what  is  the  relative  share  of  the  cost  to  be  borne  by  this  coun- 
try and  by  Canada?  On  this  subject  I  shall  not  trouble  the  House  seeing  that  the 
principle  is  becoming  more  established  every  day,  that  the  situation  between  this 
country  and  IBritish  America  is  very  much  oue  of  an  offensive  and  defensive  alliance 
between  two  self-governing  communities  united  together  by  allegiance  to  one  legiti- 
mate sovereign.  Therefore  we  have  a  right  to  call  upon  the  North  American  colonies 
by  organization  and  union  to  assist  in  their  own  defense,  and  to  prove  their  patriotism 
by  a  vdUing  contribution  of  money  and  of  men.  There  is,  however,  another  question 
referred  to  by  the  honorable  gentleman  which  has  a  more  immediate  interest  to  all  in 
this  House.  That  question  is  whether  there  be  any  urgent  necessity  that  those  two 
allies  should  at  once  enter  into  arrangements  for  the  defense  of  Canada  against  a  pos- 
sible invasion  by  her  powerful  neighbor.  No  one  can  object  to  the  tone  of  the  honora- 
ble member  for  Horsham ;  but  is  it  clear  that  there  is  such  danger  as  he  seems  to 
apprehend?  Is  there  reason  to  fear  that  peace  between  the  two  sections  of  the  North 
American  States  now  contending  with  each  other,  would  mean  war  by  them  against 
this  country,  with  Canada  and  the  ocean  for  battle-fields  ?  I  know  that  fear  does  pre- 
vail extensively,  but  I  need  hardly  say  that  I  do  not  entertain  it,  as  I  believe  it  to  be 
utterly  groundless.  Still  that  fear  does  prevail;  it  keeps  down  the  funds  and  affects 
all  the  calculations  of  commerce.  A  contest  between  the  United  States  and  ourselves 
would  be  a  disgrace  to  civilization,  and  might  almost  be  called  one  civil  war  taking 
the  place  of  another.  Though  I  believe  that  fear  to  be  utterly  unreasonable,  and  based 
upon  no  foundation,  certainly  men  of  great  eminence  and  high  position— men  whom 
the  country  looks  upon  with  respect,  have  done  their  best,  sincerely,  without  doubt,  to 
excite  this  fear.  I  do  not  say  this  of  the  honorable  member  for  Horsham.  He  could 
not  have  expressed  that  fear  in  more  moderate  language  or  more  conciliatory  terms 
than  he  had  done.  But  this  has  not  been  the  case  with  other  members  of  the  party  to 
which  he  belongs.  We  all  know  that  a  statesman  who  is  not  only  respected  by  his 
own  party,  but  by  members  sitting  on  this  side  of  the  House,  has  taken  occasion  to 

*  Referred  to  in  the  following  dispatclies:  Mr.  Adams  to  Mr.  Seward,  No.  892,  March  14, 1865;  Mr. 
Adams  to  Mr.  Seward,  No.  893,  March  16, 1865.    (See  Vol.  HI,  p.  520.) 
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express  fears  of  an  immediate  war  with,  the  United  States  in  a  much  more  urgent  man- 
ner, and  with  a  much  less  conciliatory  spirit,  than  the  honorable  gentleman — the  Earl 
of  Derhy,  in  the  House  of  Lords.     ["  Order  "] 

Mr.  Speaker  said  it  would  be  contrary  to  order  to  read  a  report  of'a  speech  made 
in  the  House  of  Lords  during  the  present  session. 

Mr.  W.  E.  FoKSTEE.  I  wiU  only  say  that  the  noble  ear]  made  a  speech  somewhere, 
but  I  will  not  say  where,  and  that  he  took  occasion  of  the  dispatch  which  had  been 
brought  forward  to-night  being  laid  on  the  table,  to  say  that  he  considered  that  the 
publication  of  that  dispatch  showed  very  great  danger — a  danger  arising  from  the  hos- 
tile feelings  of  the  American  people  towards  this  country ;  and  he  went  on  to  say  he 
considered  that  danger  arose  from  symptoms  of  menace  from  the  United  States,  and 
that  the  danger  was  great,  urgent,  and  absolutely  impending  upon  us.  Well,  when 
eminent  statesmen  in  the  position  of  Lord  Derby  come  forward  and  express  their  fears 
in  such  language  as  this,  can  we  wonder  that  they  are  felt  throughout  the  country  ?  I 
thank  the  honorable  gentleman  for  what  he  has  said  to-night,  and  I  hope  from  its  berug 
known  that  he  is  in  relation  with  that  statesman,  that  the  speech  he  made  to-night 
will,  to  some  extent,  undo  the  harm  in  this  country  and  in  America  which  the  remarks 
of  the  noble  lord  were  so  likely  to  cause.  The  fact  of  such  a  debate  as  this  gives  us  a 
right  to  call  upon  the  government  for  the  fullest  explanation.  Let  them  tell  us  if 
there  are  any  dispatches  or  facts  of  which  we  are  not  at  present  aware,  which  would 
warrant  the  language  that  had  been  so  used  elsewhere.  If  there  are  no  such  dispatches 
or  facts,  let  them  reassure  the  country.  Though  I  believe  this  fear  to  have  no  founda- 
tion, and  that  this  danger  is  non-existent,  I  cannot  deny  that  the  expression  of  fear 
does  tend  to  call  the  danger  into  existence.  Perhaps  I  should  not  say  "  fear,"  for  we 
are  a  brave  and  high-spirited  people,  and  fear  is  not  one  of  our  besetting  sins.  But  we 
are  a  suspicious  people,  and  when  suspicions  are  aroused,  we  know  that,  however  unrea- 
sonable, they  are  by  their  very  nature  irritating,  provocatory,  and  aggressive.  We 
know  how  it  was  two  or  three  years  ago  when  we  were  afflicted  with  a  French  panic. 
I  believe  there  is  nobody  now  who  is  not  ashamed  of  having  believed  that  the  French 
Emperor  would  come  over  like  a  thief  in  the  night  and  land  an  army  on  our  shores. 
No  man  looks  back  on  that  period  who  is  not  ashamed  of  it.  But  how  near  was  that  sus- 
picion realizing  its  own  fear,  and  with  America  the  danger  is  still  greater,  for  the  simi- 
larity of  language  between  the  two  countries  gives  double  force  to  irritating  taunts 
and  expressions.  Take  the  remarks  which  appeared  in  the  most  influential  journal  in 
this  country  only  last  week.  In  a  leading  article  last  week  the  Times  made  use  of  this 
language :  "  If  the  federals  can  go  to  war  with  us  with  a  prospect  of  success,  they  will 
go  to  war."  I  see  there  are  solne  gentlemen  in  the  House  who  hold  the  same  opinion ; 
but  wiU  they  agree  with  the  concluding  paragraph  of  that  article,  in  which  a  hope  is 
expressed  that  the  present  terrible  contest  will  continue  to  devastate  America  and  to 
decimate  the  population,  so  that  the  northern  people,  to  whom  are  imputed  hostile 
intentions  against  lis,  may  become  exhausted  ?  If  there  be  such  hostile  feelings  enter- 
tained towards  us,  it  is  important  to  ascertain  the  fact.  True,  there  have  been  articles 
in  American  newspapers  of  a  hostile  character,  but  articles  of  a  similar  tendency  toward . 
America  have  been  published  in  newspapers  here.  For  every  attack  in  the  American 
papers  I  could  get  one  in  this  country  attacking  America ;  and  because  of  these  articles 
is  it  to  be  supposed  that  we  wish  to  go  to  war  with  America  ?  There  have  been  speeches 
made  in  the  American  Congress  which  I  consider  to  be  unwise,  but  have  we  had  no 
unwise  speeches  ip  the  English  Parliament  ?  But  after  all,  nations  can  only  be  made 
responsible  for  the  acts  of  their  governments  by  which  they  speak.  Now,  what  has  the 
government  of  the  United  States  done  to  produce  this  feeling  ?  I  am  glad  the  honor- 
able gentleman  acquitted  them,  but  there  again  he  differs  from  his  chief,  who  said  he 
considered  the  notice  given  for  the  discontinuance  of  the  arrangement  with  resiject  to 
the  vessels  to  be  kept  on  the  lakes  was  without  provocation.  Now  what  is  the  fact  in 
relation  to  this  point  ?  I  will  refer  to  the  notice  given  by  Mr.  Adams  of  the  discon- 
tinuance of  the  arrangement,  because  the  honorable  gentleman,  no  doubt  unconsciously, 
did  not  fairly  represent  the  effect  of  that  notice.  He  seems  to  have  an  impression  that 
the  notice  was  final,  but  I  do  not  understand  the  notice  in  this  way,  for  Mr.  Adams, 
after  referring  to  the  attacks  on  the  steamers  in  the  lakes,  and  the  raid  made  upon 
St.  Albans,  and  the  necessity  of  preventing  the  recurrence  of  such  acts,  says  : 

"I  am,  therefore,  with  great  regret  instructed  to  give  this  formal  notice  to  your 
lordship,  that,  in  conformity  with  the  treaty  reservation  of  the  right,  at  the  expiration 
of  six  months  from  the  date  of  this  note,  the  United  States  vrill  deem  themselves  at 
liberty  to  increase  the  naval  armament  upon  the  lakes,  if,  in  their  judgment,  the  con- 
dition of  affairs  in  that  quarter  shall  then  require  it." 

We  all  know,  however,  that  a  great  deal  may  happen  in  six  months.  It  is  my  belief, 
and,  in  that  belief  many  persons  coincide,  that  before  that  time  has  elapsed  it  is  by  no 
means  impossible  that  the  war  itself,  and  with  it  the  very  state  of  things  that  has  led 
to  this  notice,  may  be  at  an  end. 

Mr.  Adams  goes  on  to  say: 

"  In  taking  this  step  I  am  desired  to  assure  your  lordship  that  it  is  resorted  to  only  as 
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an  indispensaljle  measure  to  the  national  defense,  and  so  far  from  being  in  a  spirit  of 
hostility,  that  it  springs  from  a  wish  no  less  earnest  than  heretofore  to  preserve  the 
most  friendly  relations  with  Great  Britain.  I  take  pleasure  in  adding  that  it  is  the 
fixed  purpose  of  my  government  in  every  case  to  direct  its  energies  to  the  prevention 
of  all  attempts  to  invade  the  British  territory,  whether  hy  way  of  retaliation  or 
otherwise." 

If  words  express  any  meaning  at  all  that  dispatch  conveys  the  impression  that  that 
arrangement  is  not  regarded  as  a  had  one  by  the  American  government,  but  that  it 
is  simply  thought  necessary  to  depart  from  it  on  grounds  of  self-defense,  and  that 
as  soon  aa  the  causes  which  have  led  to  the  departure  had  ceased,  the  desire  for 
its  termination  would  no  longer  remain.  My  honorable  friend  evidently  labors  under 
a  misapprehension  with  respect  to  the  reciprocity  treaty,  because  as  yet  no  notice 
has  been  given  for  its  termination.  Notice  has  been  given  of  a  motion  to  that  effect 
in  the  American  Congress,  and  if  carried  the  repeal  can  only  take  place  at  the  end  of 
the  year.  That  is  a  case  in  which  diplomacy  may  be  expected  to  interfere  with  effect. 
There  are  two  parties  in  America,  one  of  which  is  interested  in  the  maintenance,  and  the 
other  in  the  abrogation  of  the  treaty,  and  the  party  who  think  that  their  interests 
are  injured  by  it  have  unexpectedly  an  argument  given  to  them  by  the  expression  of 
sympathy  in  this  country  and  in  Canada  in  favor  of  the  confederates.  But  when  the 
cause  of  irritation  is  removed  I  believe  the  feeling  to  which  it  has  given  rise 
will  also  depart.  My  full  belief  is  that  the  great  majority  of  the  American  people 
believe  that  the  treaty  in  its  main  principle  is  of  immense  advantage  to  both,  that  it 
has  led  to  great  prosperity  and  good  feeling  between  them,  but  that  in  reality  it  is 
more  advantageous  to  the  greater  portion  of  America  than  to  Canada.  I  have  no  doubt 
they  wUl  exercise  their  influence  over  the  government  of  the  United  States,  and  that 
instead  of  a  repeal,  the  treaty  will  only  be  slightly  modified.  The  honorable  gentleman 
dwelt  upon  the  efforts  which  the  government  of  America  made  to  fortify  their  own 
shores  but  surely  he  did  not  wish  it  to  be  supposed  that  their  taking  measures  of 
defense  was  to  be  construed  into  an  act  of  hostility,  or  as  imputing  an  intention  of 
hostility,  against  this  country.  Though  our  government  has  pursued  a  strict  course  of 
neutrality,  attempts  have  been  made  to  cause  them  to  depart  from  that  neutrality, 
and  in  the  apprenensiou  that  these  attempts  may  be  successful  surely  the  American 
government  would  not  have  done  their  duty  if  they  had  not  made  such  preparations 
for  defense  as  they  thought  might  be  required  in  such  an  eventuality.  Other  com- 
plaints have  been  made  against  the  American  government.  It  is  said  that  they  have 
a  hostility  towards  us,  and  that  the  claims  which  have  arisen  out  of  the  depredations 
of  the  Alabama  and  other  ships  which  have  issued  from  our  ports,  claims  which  this 
country  will  feel  itself  bound  ip  honor  to  refuse,  will  be  made  an  excuse  for  war.  Now, 
I  wish  to  ask  the  government  if  there  is  any  dispatch  which  gives  grounds  to  believe 
that  such  claims  will  be  enforced  in  such  a  manner — whether  there  is  any  dispatch 
effecting  the  principles  of  these  claims  since  the  dispatch  of  Mr.  Seward  to  Earl  Eus- 
seU  of  the  23d  of  October,  1863?  I  trust  the  House  will  allow  me  to  call  attention  to 
the  words  in  which  that  claim  was  made.  After  giving  the  reasons  on  which  the  claim 
was  founded,  such  as  the  destruction  of  property  and  accusing  us  of  a  want  of 
promptitude  in  our  attempts  to  hinder  the  departure  of  these  vessels  from  our  shores, 
Mr.  Adams  says : 

"  Upon  these  principles  of  law,  and  these  assumptions  of  fact,  resting  upon  the  evi- 
dence in  the  case,  I  am  instructed  to  say  that  my  government  must  continue  to  insist 
that  Great  Britain  has  made  itself  responsible  for  the  damages  which  the  peaceful, 
law-abiding  citizens  of  the  United  States  sustained  by  the  depredations  of  the  vessel 
called  the  Alabama.  In  repeating  this  conclusion,  however,  it  is  not  to  be  understood 
that  the  United  States  incline  to  act  dogmatically  or  in  a  spirit  of  litigation.  They 
desire  to  maintain  amity  as  well  as  peace.  They  fully  comprehend  how  unavoidably 
reciprocal  grievances  must  spring  up  from  the  divergence  in  the  policy  of  the  two  coun- 
tries in  regard  to  the  present  insurrection.  They  cannot  but  appreciate  the  difficulties 
under  which  her  Majesty's  government  is  laboring  from  the  pressure  of  interest  and 
combinations  of  British  subjects  apparently  bent  upon  compromising,  by  their  unlawful 
acts,  the  neutrality  which  her  Majesty  has  proclaimed  and  desires  to  preserve,  even  to 
the  extent  of  involving  the  two  nations  in  the  horrors  of  a  maritime  war.  For  these 
reasons  I  am  instructed  to  say  that  they  frankly  confess  themselves  unwilling  to  regard 
the  present  hour  as  the  most  favorable  to  a  calm  and  candid  examination  by  either 
party  of  the  facts  or  the  principles  involved  iu  cases  like  the  one  now  in  question. 
Though  indulging  a  firm  conviction  of  the  correctness  of  their  position  in  regard  to  this 
and  other  claims,  they  declare  themselves  disposed  at  all  times,  hereafter  as  well  as  now, 
to  consider  in  the  fullest  manner  all  the  evidence  and  the  arguments  which  her  Majesty's 
government  may  incline  to  proffer  in  refatation  of  it;  and,'in  case  of  an  impossibility 
to  arrive  at  any  common  conclusion,  I  am  directed  to  say  there  is  no  fair  and  equita;ble 
form  of  conventional  arbitrament  or  reference  to  which  they  will  not  be  wiUing  to 
submit." 

This  dispatch  shows  that  the  American  government  put  forward  the  claim  in  a  con- 
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ciliatory  manner;  that  they  did  not  put  it  fonvard  in  a  peremptory  manner,  or  wish  to 
make  it  a  question  of  honor  between  the  two  countries.    The  honorable  member  for 
Birmingham  brought  it  out  the  other  night  that  we  had  a  number  of  claims  against 
the  American  government.    By  a  parliamentary  paper  of  the  31st  of  March,  1864,  it 
appears  there  are  four  hundred  and  fifty-one  such  claims.    I  dare  say  the  vast  majority 
of  these  claims  are  just ;  but  it  would  be  quite  unreasonable  to  say  that  because  we 
made  these  claims  we  would  peremptorily  enforce  them.    The  United  States  are  likely 
to  act  towards  us  in  the  same  manner.    I  wish  to  ask  the  treasury  bench  to  inform  lihe 
house  whether  there  is  any  dispatch  from  the  American  government  altering  the  prin- 
ciple on  which  these  claims  have  been  put  by  Mr.  Adams ;  whether,  in  fact,  any  claim 
has  been  made  since  that  letter,  except  one  claim  on  account  of  the  destruction  of  the 
Sea  Bride  by  the  Alabama,  and  in  that  case  accordii(g  to  the  principle  thus  laid  down? 
If  the  conduct  of  the  American  government  is  so  different  from  what  it  is  said  to  be, 
why  these  extraordinary  misrepresentations?    Why  this  suspicion  of  the  American 
government  ?    I  do  not  believe  as  Lord  Derby  and  as  other  gentlemen  in  this  House 
seem  to  believe,  that  there  is  a  desire  in  America  for  a  war  with  this  country.    The 
people  in  America  have  a  longing  for  peace;  they  desire  it  with  eagerness,  as  any  one 
who  mixes  with  Americans  knows,  and  I  cannot  believe  that,  with  the  debt  and  the 
sacrifice  and  loss  of  life  which  war  has  imposed  on  them,  they  will  inaugurate  peace 
among  themselves  by  an  unprovoked  war  against  a  nation  that  is  more  powerful  than 
the  Southern  States,  and  which  would  be  attended  with  burdens  far  greater,  and  sacri- 
fices much  larger,  than  they  now  experience,  even  though  their  attempt  against  Canada 
was  in  the  first  instance  successful.    I  attribute  the  present  feeling  in  this  country  to 
two  classes  of  men  who  have  got  hold  of  the  British  public  and  misled  them.    They 
are,  first,  the  confederate  agents  and  those  who  sympathize  with  the  South,  and,  sec- 
ondly, disappointed  prophets.    My  honorable  friend,  the  member  for  Horsham,  allowed, 
I  think,  the  first  class  to  get  at  him.    That  letter,  containing  the  extraordinary  account 
of  the  gunboats,  came,  I  think,  from  a  confederate  source.    [Mr.  Seymour  Fitzgerald. 
No !]    Many  men  in  this  country  have  been  most  active  as  confederate  sympathizers. 
I  do  not  blame  them  for  entertaining  strong  feelings,  and  in  this,  the  last  gasp  of  the 
rebellion,  they  are  straining  svery  nerve  to  frighten  England  into  taking  the  only  step 
which  is  likely  to  rescue  from  defeat  the  cause  to  which  they  are  devoted.    There  are 
men,  too,  of  great  literary  fame  in  this  country,  who  must  be  vexed  at  the  shortcomings 
of  their  prophecies,  and  who,  after  having  foretold  from  day  to  day  the  miserable  fail- 
ure of  the  federal  power,  deem  it  convenient  to  hide  their  fallacies,  or,  at  all  events, 
divert  attention  from  their  mistakes,  by  continually  urging  upon  their  countrymen  that 
success  in  the  North  would  only  be  the  herald  of  a  war  with  this  country.    These  are 
the  men  who  say  that  whatever  the  American  government  may  say  or  do,  we  are  not 
to  trust  to  it,  because,  however  friendly  the  government  may  be,  the  people  are 
unfriendly.     The  question  is  of  such  immense  importance  that  I  trust  the  House  will 
allow  me  to  state  my  reasons  for  believing  that  the  charge  against  the  American  people 
is  as  unfounded  as  the  charge  against  the  American  government.    That  charge  is  based 
on  three  ideas,  all  of  wliich,  I  believe,  rest  on  fallacies.    The  first  idea  is,  that  the 
United  States — I  mean  the  federal  power,  the  federal  people — are  greedy  of  empire  and 
of  dominion.    The  second  is,  that  they  are  vindictive  and  eager  for  revenge;  and  the 
third  is,  that  their  government  is  unable  to  control  the  people.    I  believe  there  is  a 
fallacy  in  each.    I  will  take  the  last  first.    The  right  honorable  gentleman,  the  mem- 
ber for  Horsham,  seems  to  suppose  that  the  American  government  are  unable  to  control 
the  temporary  irritation  of  the  people.    Now,  there  is  no  government  iu  the  world  to 
whom  such  an  inability  can  be  less  attributed,  because  though  the  American  govern- 
ment is  a  government  of  the  people,  it  is  not  therefore  the  government  of  a  mob ;  and 
I  challenge  any  honorable  member  to  produce  a  case  in  which  the  mob  of  America  has 
controlled  the  government.    There  are  dangerous  mobs  in  New  York,  and  maybe  in 
one  or  two  other  towns  of  America,  but  America  is  not  so  much  responsible  for  them 
as  England  and  Ireland,  who  sent  them.    But  supposing  there  are  mobs  in  the  cities, 
it  does  not  follow  that  they  have  any  influence  over  the  American  government.    The 
real  power  over  the  American  government  is  the  great  body  of  farmers  throughout  the 
country,  who  care  nothing  for  the  mobs  in  New  York  or  in  any  other  city  in  the  Union, 
and  there  are  checks  in  the  forms  of  the  American  government  which  prevent  any 
yielding  to  temporary  irritation,  much  stronger  than  any  which  exist  in  this  country. 
If  there  he  faults  in  the  American  government,  and  there  are  very  great  faults,  it  is 
because  that  government  is  less  liable  to  be  influenced  by  the  temporary  feeling  of  the 
people  than  it  ought  to  be.    The  reason  of  that  is  that  the  Executive  is  more  independ- 
ent than  ours.    The  President  has  far  greater  power  in  that  respect  than  the  prime 
minister  of  England ;  and  the  fact  which  seems  to  us  so  strange,  that  the  members  of 
the  house  of  legislature  sit  for  months  after  they  are  virtually  turned  out,  is  an  evidence 
of  the  checks  which  are  provided  by  their  system  against  temporary  influences.    What 
has  happened  during  the  war  shows  this.    If  an  English  ministry  had  made  the  failures 
which  have  occurred  in  the  conduct  of  the  American  armies  and  of  American  policy, 
the  English  people  would  not  have  shown  the  same  long-forbearing  patience,  but  we 
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should  have  had  change  after  change  of  administration.  Therefore,  the  fear  that  the 
American  government  is  likely  to  plunge  into  war  through  any  temporary  irritation 
on  the  part  of  the  people  is  totally  unreasonable.  It  is  said,  in  the  second  place,  that 
the  people  are  eager  for  revenge.  I  do  not  deny  that  there  are  and  have  been  some 
things  done  by  England  -which  America  might  feel  somewhat  bitterly,  but  these  have 
been  the  acts  of  individuals,  and  not  of  the  government,  or  of  the  great  body  of  the 
people.  I  am  sure  that  the  adherence  to  their  cause  of  the  Lancashire  operatives  dur- 
ing- their  great  trials  has  tended  to  create  as  good  a  feeling  in  America  as  anything  said 
or  done  by  persons  in  high  stations  in  this  country  has  tended  to  create  a  contrary 
feeling.  For  one  man  in  this  country  who  has  deluded  himself  into  the  belief  that  this 
great  experiment,  the  greatest  in  modern  times,  is  failing,  and  has  boasted  with  prem- 
ature joy  over  the  bursting  of  the  bubble,  there  are  at  least  a  hundred  who,  like  the 
noble  lord  at  the  head  of  the  Foreign  Office,  have  hoped  from  the  beginning  that  the 
great  republic  would  come  out  of  the  struggle  unscathed,  and  rejoice  now  that  it  seems 
likely  that  she  wiU  emerge  purified  from  that  slavery  which  has  been  her  weakness 
and  shame  because  it  has  been  her  sin.  I  now  come  to  what  is  moi;e  beneath  this  feel- 
ing than  almost  anything  else ;  namely,  the  belief  that  the  American  people  are  greedy 
of  dominion.  For  this  the  noble  earl  (Earl  Russell)  is  in  some  measure  responsible, 
because  in  one  of  his  speeches  he  declared  that  the  North  was  fighting  for  empire  and 
the  South  for  independence,  from  which  statement  the  deduction  is  easy  that  if  the 
American  people  fight  for  empire  in  the  South,  they  would  also  fight  for  empire  in  the 
North.  I  will  not  say  whether  the  North  has  been  fighting  for  empire  or  not,  but  it  cer- 
tainly has  not  been  conscious  of  it.  The  northern  people  believe  that  they  are  fighting  to 
prevent  the  destruction  of  their  country ;  and  in  any  attack  upon  Canada  they  couid 
not  feel  that  they  were  fighting  in  anything  but  an  unprovoked  war  for  empire,  and 
that  would  be  a  very  different  feeling  from  that  which  now  animates  them.  Then  if 
there  be  no  such  immediate  danger,  surely  we  may  consider  the  question  of  fortifications 
with  coolness  and  deliberation,  and  not  with  the  certainty  of  incurring  expenses  which 
may  affect  the  budget  not  only  of  this  year  but  of  future  years.  Besides,  these  fortifi- 
cations would  be  of  little  avail  if  Canada  were  attacked.  The  matter  would  have  to 
be  fought  out  by  our  inflicting  injuries  on  the  Americans  in  other  quarters.  If 
Canada  is  to  be  defended,  her  best  defense  will  be  a  perseverance  in  those  principles 
of  neutrality  which,  through  her  government  and  her  assembly,  she  has  shown  a 
determination  to  enforce  by  preventing  these  midnight  raids  upon  her  neighbors. 
The  best  aid  we  can  give  to  her  is  for  us  to  take  care  to  hasten  the  time  when  the 
wounds  of  this  terrible  war  between  North  and  South  may  be  healed  over ;  in  the  pros- 
perity of  that  country  which  will  arise  from  its  fruitful  soil  and  boundless  resources, 
freed  from  slavery;  when  the  jars  which  the  war  has  caused  between  America  and 
England  shall  be  forgiven  if  not  forgotten ;  when  all  English  speaking  men,  either  in 
these  islands  or  her  dependencies,  or  in  the  great  republic,  shall  feel  themselves  so 
bound  together  by  common  interests,  by  the  ties  of  language,  blood,  and  faith,  and 
common  freedom,  that  war  between  any  of  these  communities  wiU  be  as  abhorrent  and 
revolting  to  their  inhabitants  as  a  war  within  their  own  borders. 

Mr.  Caedwbix.  Sir,  the  honorable  member  for  Horsham  concluded  his  speech  by 
saying  that  if  ever  a  disaster  overtook  us  from  the  want  of  proper  energy  and  foresight 
on  the  part  of  the  government,  he  should  feel  the  utmost  satisfaction  from  the  reflec- 
tion that  he  had  at  least  given  early  notice  of  the  danger.  But  if  such  a  contingency 
did  ever  arise  it  would  be  a  still  more  natural  source  of  satisfaction  to  any  person, 
whether  a  subject  of  the  Queen  or  a  citizen  of  the  United  States,  to  be  able  to  say 
that  not  a  syllable  had  fallen  from  him  which  could  have  the  remotest  tendency  to  bring 
about  the  great  calamity  of  a  war  between  the  two  countries.  My  honorable  friend, 
the  member  for  Bradford,  in  his  eloquent  speech,  has  called  on  the  government  to 
answer  two  questions.  He  has  asked  us  to  state  distinctly  whether  we  cannot  truly 
assure  the  House  that  our  relations  with  the  United  States  are,  as  they  have  been, 
perfectly  friendly.  I  can,  without  reserve,  give  that  assurance  to  the  House.  My 
honorable  friend  has  also  asked  whether  there  is  not  some  correspondence  unknown  to 
this  House,  varying  the  tenor  of  the  demands  made  on  this  country  for  compensation 
on  account  of  the  destruction  of  American  merchantmen.  With  equal  pleasure 
and  confidence  I  can  assure  my  honorable  friend  that  the  answer  I  have  to  give  is  the- 
answer  which  he  desires.  There  are  no  papers  varying  th_e  tenor  of  the  principle  on 
which  thalf  question  stands  between  the  two  governments.  The  honorable  member  for 
Horsham  began  his  speech  in  a  tone  of  which  we  can  make  no  complaint.  All  I  will 
say  of  it  is  that  it  contrasts  most  advantageously  with' the  tone  which  has  been  taken 
by  other  persons  on  the  same  subject,  and  I  sincerely  trust  that  that  tone  wiU  always 
be  observed.  I  should  feel  deeply  reprehensible  if  I  allowed  a  single  syllable  to  drop 
from  me  which  would  tend  to  exasperate  any  difference  of  opinion  or  to  turn  that  which 
might  be  a  matter  of  passing  controversy  into  a  serious  subject  of  dispute.  The  right, 
honorable  gentleman  has  alluded  to  the  reciprocity  treaty,  and  also  to  the  termination 
of  the  agreement  of  1817  with  regard  to  the  number  of  vessels  on  the  lakes,  and  he 
said  he  saw  no  evidence  of  hostility  in  the  course  pursued  by  the  United  States  on  either 
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of  these  questions.  I  have  the  satisfaction  of  telling  him,  with  regard  to  the  number 
of  vessels  on  the  lakes,  that  the  noble  lord,  the  foreign  secretary,  has  already  communi- 
cated to  the  United  States  minister  his  desire  that  another  agreement  might  be  sub- 
stituted for  the  one  which  the  government  of  the  United  States  has  given  us  notice  to 
terminate.  With  regard  to  the  reciprocity  treaty,  when  notice  shall  have  been  given 
by  the  United  States  her  Majesty's  government  will  not  lose  a  moment  in  endeavoring 
to  renew  the  negotiations  on  a  subject  of  such  importauce  to  both  the  United  States 
and  this  country.  The  honorable  gentleman  has  referred  in  just  tenns  to  the  canceleing 
by  President  Lincoln  of  the  order  issued  by  General  Dix,  and  to  the  uniform  courtesy 
manifested  to  this  country  by  the  United  States  minister  in  London. '  I  cordially  agree 
with  him  in  respect  of  what  he  has  said  of  the  high  character  and  conduct  of  Mr. 
Adams,  and  I  must  say  that  in  selecting  their  representatives  in  this  country  the  gov- 
ernment of  the  United  States  have  always  paid  us  the  compliment  of  choosing  fiora 
among  their  most  distinguished  citizens.  The  honorable  gentleman,  after  speaking  in 
this  mode  in  the  early  part  of  his  speech,  then  passed  with  a  rapid  transition,  through 
which  I  was  unable  to  follow  him,  to  a  consideration  of  the  dangers  which  he  sees  in 
the  future.  He  thinks  that  alter  the  present  civil  war  is  over  there  is  imminent  danger 
of  hostilities  between  the  United  States  and  this  country.  I  do  not  believe  that  in  using 
the  expressions  to  which  I  refer  the  honorable  gentleman  meant  to  give  his  sanction  to 
the  demands  made  by  the  United  States ;  but  I  understood  him  to  say  of  Canada  that 
she  had  sent  out  no  Alabama,  and  had  not  given  cause  of  complaint,  as  we  had  done, 
but  I  wish,  in  using  expressions  of  that  kind,  the  right  honorable  gentleman  had  been 
a  little  more  carefol.  Whatever  may  be  the  honorable  gentleman's  opinion  on  that 
pcant  I  will  admit  with  him  that  whatever  may  be  the  prospects — and  I  hope  the  pros- 
pect of  relations  between  the  United  States  and  Great  Britain  is  not  one  in  which  we 
are  obliged  to  see  hostilities — it  is  not  on  the  justice  or  good  will  of  any  other  country, 
nor  on  the  forbearance  of  any  other  country,  we  are  to  calculate  for  our  defense.  It 
is  on  our  own  position,  on  our  own  inherent  strength  and  means  of  defense,  that  we 
must  ever  rely.  *  *  *  *-«  *  *  *  « 

I  cannot  express  the  feelings  of  regret  with  which  I  should  regard  a  controversy 
between  the  United  States  and  the  subjects  of  her  Majesty.  I  should  look  upon  it  as  a 
fratricidal  war — a  calamity  almost  unequaled  by  anything  that  the  world  has  ever  seen, 
and  I  sincerely  trust  that,  however  much  we  may  debate  among  ourselves  these  questions 
of  the  defense  of  Canada  and  the  mutual  relations  of  our  possessions  with  the  mother 
country,  we  shall  be  careful  to  employ  no  language  calculated  to  irritate  temporary 
differences,  or  to  exasperate  into  greater  disputes  questions  which  might  pass  away.  Let 
us  continue  to  believe  that  those  feelings  of  the  educated  classes  and  the  government 
of  the  United  States  to  which  the  honorable  gentleman  alluded — those  feelings  which 
we  know  to  be  prevalent  among  the  community  in  which  we  live  are  prevalent,  not 
only  among  the  educated  classes,  but  also  among  the  general  body  of  the  community  in 
the  United  States  of  North  America. 

Mr.  Disraeli.  Sir,  I  do  not  think  that  her  Majesty's  government,  after  placing  the 
report  of  Colonel  Jervois  upon  the  table,  could  have  expected  that  the  subject  of  the 
defense  of  Canada  would  be  unnoticed  by  the  House. of  Commons;  and  it  could  not 
have  been  brought  forward  to-night  in  a  manner  more  distinguished  for  clearness, 
moderation,  and  accuracy,  than  it  has  been  by  my  honorable  Mend.  I  am  sorry  that 
the  honorable  gentleman  opposite  (Mr.  W.  E.  Forster)  should  have  considered  that  that 
statement  favorably  contrasted  with  another  expression  of  opinion  which  he  referred 
to  as  having  been  made  in  another  place.  I  am  myself  totally  at  a  loss,  speaking,  of 
course,  from  memory  at  the  moment,  to  recall  to  recollection  any  expression  of  opinion 
in  another  place  by  the  personage  to  whom  he  referred  which  at  all  justified  the  criti- 
cism of  the  honorable  gentleman.  On  that  occasion,  if  I  remember  aright,  recalling 
to  the  recollection  of  those  whom  he  addressed  the  great  irritation  that  occurred  at  the 
time  of  the  affair  of  the  Trent,  now  four  years  ago,  it  was  naturally  argued :  "  Why 
have  you  allowed  four  years  to  pass  away  without  making  those  preparations  which 
you  now  confess  are  necessary  1"  And,  sir,  that  appears  to  me  to  be  an  argument  very 
difficult  to  meet.  With  regard  to  the  opinions  of  that  eminent  statesman  upon  the 
general  subject  of  American  affairs,  living  as  I  do  with  him  in  perfect  confidence,  and 
having  expressed  in  this  House  sentiments  in  reference  to  it,  I  can  only  say  that 
in  those  sentiments,  he  fully  and  completely  shared.  I  am  not  myself  conscious 
at  this  moment  of  ranking  among  those  mortified  and  baffled  prophets  to  whom 
the  honorable  member  (Mr.  W.  E.  Forster)  referred;  and  I  can  only  say  that  I  have 
expressed  no  opinion  upon  American  affairs  in  this  House  which  has  not  been  entirely 
shared  and  concurred  in  by  the  earl  of  Derby.  Nor  do  I  think  thfit  throughout  these  four 
years  it  is  possible  to  produce  any  expression  that  has  ever  fallen  from  the  lips  of 
that  eminent  man  which  in  any  way  could  justify  the  observations  of  the  honorable 
gentleman.  Sir,  I  am  not  here  to-night  to  impugn — and  I  have  never  impugned — the 
conduct  of  the  government  of  the  United  States  throughout  this  struggle,  f  am  pre- 
pared to  say  now,  with  increased  experience  of  their  behavior,  it  appears  to  me,  as  I 
stated  two  years  ago,  that  under  circumstances  of  unprecedented  difficulty  that  gov- 
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ernmeut  has  conducted  itself  with  great  energy  and  with  great  discretion.  Nor,  sir, 
am  I  at  all  of  opinion  that  we  are  in  any  immediate  danger,  in  case  the  war  between  the 
Northern  and  Southern  States  terminates,  of  being  placed  in  collision  with  the  govern- 
ment of  the  United  States  from  our  connection  with  Canada.  Sir,  I  do  not  pretend  now  to 
express  any  opinion  upon  what  may  be  the  termination  of  the  present  contest ;  that 
appears  to  me  to  be  perfectly  unnecessary  to  the  discussion  of  the  subject  which  is 
before  our  consideration  to-night.  But,  assuming  even  the  result  to  be  such  as  the  hon- 
orable member  for  Bradford  supposes,  I  do  not  myself  conclude  that  the  citizens  of  the 
United  States  of  the  North,  if  entirely  and  completely  victorious,  will  feel  inclined  imme- 
diately to  enter  into  another  struggle  with  a  power  not  inferior  in  determination  and  re- 
sources to  the  Southern  States  of  America.  I  have  formed  that  opinion  because  it  appeals 
to  me  that  the  people  of  the  United  States  are  a  sagacious  people.  I  do  not  think  they 
.  are  insensible  to  the  glory  of  dominion  and  extended  empire ;  I  give  them  full  credit 
for  being  influenced  by  the  passions  which  actuate  mankind  generally,  and  nations 
who  enjoy  a  state  of  great  freedom  particularly ;  but  being  a  sagacious  people,  I  do  not 
think  they  would  seize  the  moment  of  exhaustion  as  the  one  most  favorable  to  the 
prosecution  of  an  enterprise  requiring  great  resources  and  immense  exertion.  Sir,  there 
are  other  reasons,  too,  which  induce  me  to  adopt  that  opinion.  I  have  not  been  influ- 
enced in  forming  a  judgment  upon  such  grave  matter  by  that  sort  of  rowdy  rhetoric 
which  is  expressed  in  public  meetings  and  public  journals,  and  from  which  I  fear  in 
this  country  is  formed  too  rapidly  our  opinion  of  the  character  and  possible  conduct  of 
the  American  people.  I  look  upon  such  expressions  as  something  like  those  strong,  fan- 
tastic drinks  that  we  hear  of  as  such  favorites  on  the  other  side  of  the  Atlantic ;  and  I 
should  as  soon  suppose  that  this  rowdy  rhetoric  is  a  symbol  of  the  real  character  of  the 
American  people  as  that  those  potations  are  symbols  of  the  aliment  and  nutrition  of 
their  bodies.  Sir,  there  is  also  another  reason  which  very  much  influences  my  opinion 
that  these  violent  courses  which  are  apprehended  will  not  occur.  The  democracy  of 
America  must  not  be  confounded  with  the  democracies  of.  old  Europe.  It  is  not  the 
scum  of  turbulent  cities,  nor  is  it  a  mere  section  of  an  excited  middle  class  speculating 
in  shares  and  caUing  it  progress.  It  is  a  territorial  democracy,  if  I  may  use  that  epithet 
without  oflfending  honorable  gentlemen  opposite.  Aristotle,  who  has  taught  ns  most 
of  the  wise  things  we  know,  never  said  a  wiser  thing  than  that  tlie  cultivators  of  the 
soil  are  the  class  least  inclined  to  sedition  and  to  violent  courses.  Now,  being  a  terri- 
torial democracy,  their  character  has  been  forhied  and  influenced  by  the  sort  of  property 
with  which  they  are  connected,  and  the  nature  of  the  pursuits  which  they  follow.  There 
is  a  sense  of  responsibility  arising  from  the  reality  of  their  position  that  very  much  influ- 
ences their  political  conduct,  and  at  the  present  moment,  I  believe  they  are  much  more 
inclined  to  welcome  the  return  of  laborers  to  their  fields,  and,  being  a  very  domestic  people, 
again  to  see  assembled  around  their  hearths,  to  which  they  have  long  been  accustomed,  the 
household  in  whose  lot  they  are  interested,  than  to  indulge  in  schemes,  plans,  and  dreams 
of  invading  the  dependencies  of  her  Majesty.  But,  sir,  although  these  are  my  opinions 
generally  upon  this  immediate  point,  I  cannot  conceal  from  myself  the  fact  that  very  great 
changes  have  taken  place  in  Arnerica  which  must  affect  the  future ;  and  I  am  inclined  to 
believe  that  in  this  House  those  changes  are  not  rated  at  sufficient  importance.  What  has 
happened  in  America,  whatever  may  be  the  consequence  of  the  present  struggle,  does 
not  appear  to  me  to  be  less  than  a  revolution.  I  would  ask  the  honorable  gentlemen 
to  recall  to  their  recollection  what  was  the  state  of  North  America  when  we  met  in 
this  House  about  four  years  ago.  Why  North  America  was  then  divided  among  what 
I  may  call  three  great  powers.  There  were  the  United  States  of  America,  the  colonies, 
settlements,  and  dependencies  of  our  own  sovereign,  and  there  was  a  country  which 
certainly  did  not  possess  great  political  power,  but  which,  in  extent  of  resources,  fer- 
tility of  soil,  and  mineral  treasures,  is,  perhaps,  not  equaled  in  the  world — Mexico. 
Now,  North  America  was  divided  under  these  three  heads,  and  in  reference  to  every 
one  of  these  you  will  see  vast  changes  have  occurred.  In  the  United  States  civil  war 
has  raged,  and  is  stUl  raging;  and  even  if  it  terminate  (I  myself  give  no  opinion  as  to 
its  termination)  as  the  honorable  member  for  Bradford  anticipates,  I  cannot  myself 
believe  that  you  will  see  the  same  society  and  form  of  government  re-established — cer- 
tainly notin  spirit  though  you  may  in  form— as  existed  before  the  civil  war  commenced ; 
because  we  must  remember  this,  that  even  if  the  federal  government  is  triumphant  it 
will  now  have  to  deal  with  a  perplexing  and  discontented  population.  I  wiU  not  dwell 
much  upon  the  population  that  wUl  then  represent  the  southern  communities ;  but  look  to 
the  slave  population,  no  longer  slaves.  There  will  be  seven  millions  of  another  race 
emancipated  ;  legally  in  full  enjoyment  of  the  rights  of  freemen ;  so  far  as  the  letter  of 
the  law  is  concerned,  placed  upon  an  equality  with  the  Saxon  race,  with  whom  they 
can  possibly  have  no  sympathy.  But  whatever  may  be  the  letter  of  the  law,  we  know 
from  experience  that  in  practice  there  will  be  a  difference — a  marked  difference — 
between  those  recently  emancipated,  and,  I  will  not  call  it  the  superior  race,  because  I 
may  offend  some  gentlemen  opposite,  but  a  race  which  is  certainly  not  identical.  Well, 
nothing  tends  more  to  the  discontent  of  a  people  than  that  they  should  be  in  possession 
of  privileges  and  rights  which  really  and  practically  they  find  are  not  recognized,  and 
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which  they  do  not  enjoy.  These  are  elements  of  political  discontent ;  and  therefore  if 
the  United  States  he  triumphant,  they  will  have  to  deal  with  what  they  had  not 
before— great  masses  of  discontented  population.  For  such  a  condition  of  affairs  you 
must  have  a  strong  government.  But  what  does  a  strong  government  mean  ?  It  means 
a  central  government ;  and  the  United  States  of  late,  in  their  troubles  and  emergen- 
cies have  had  recourse  to  the  centralizing  principle.  A  central  government  must  have 
an  aripy  at  command  for  the  purpose  of  maintaining  that  order  and  unity  which  it  is 
their,  duty  to  uphold.  Well,  sir,  I  think  these  are  elements  which  will  produce  a  very 
great  difference  in  the  condition  of  the  United  States,  even  if  they  come  triumphant 
out  of  this  struggle.  What  is  the  condition  of  the  colonies,  settlements,  and  dependen- 
cies of  her  Majesty?  Before  this  struggle,  four  years  ago,  there  was  very  little  com- 
mon sympathy  among  them.  The  tie  to  this  country  was  almost  one  of  formality,  and 
yet  what  has  been  the  consequence  of  this  great  change  in  North  America  ?  There  has  ■ 
already  developed  a  formidable  confederation,  with  the  element  of  nationality  strongly 
evinced  in  it.  They  have  counted  their  population  ;  they  feel  that  they  are  numbered 
by  millions  ;  they  are  conscious  that  they  have  among  the  possessions  of  the  Queen  in 
North  America  a  district  of  territory  which  in  fertility  and  extent  is  equal  to  the  unap- 
propriated reserves  of  the  United  States,  These  are  elements  of  power,  and  prognostics 
of  new  influences  which  will  very  much  change  the  character  of  that  country.  Nor  is 
there  any  reason  to  suppose  that  they  are  less  influenced  by  the  ambition  natural  to 
free  communities  than  the  United  States  themselves.  Perhaps  they  may  foresee  that 
they  may  become  the  Russia,  I  will  say  for  example,  of  the  New  World.  But  what  is 
the  condition  of  Mexico  ?  Before  this  civil  war  commenced,  Mexico  was  a  republic, 
with  a  very  weak  government.  She  is  no  longer  a  republic,  but  an  empire,  and  she 
has  become  an  empire  by  the  interposition  of  two  of  the  most  powerful  and  ancient 
states  of  Europe — France  and  Germany.  Well,  sir,  when  we  see  all  these  immense 
changes,  it  is  impossible  to  deny  that  in  North  America  a  great  revolution  is  occurring ; 
and  when  these  struggles  are  over,  when  peace  again  appears,  and  when  tranquillity  in 
all  these  departments  may  be  again  established,  you  will  find  communities  governed 
by  very  different  influences,  and  aiming  at  very  different  objects  from  what  they  have 
hitherto  avowed  and  recognized.  Sir,  I  have  often  heard  in  this  House  statesmen, 
even  distinguished  statesmen,  mumbling  over  what  they  call  the  balance  of  power  in 
Europe.  It  appeared  to  me  always  to  be  a  great  mistake,  when  we  consider  the  dis- 
tribution of  power  to  confine  our  consideration  to  merely  European  elements ;  that  the 
time  must  come,  and  speedily  come,  when  we  should  find  that  other  influences  from 
other  quarters  of  the  globe  would  very  much  interfere  with  all  those  calculations,  which 
now  are  become  obsolete.  Well,  sir,  I  think  this  war  in  America  has  rapidly  precipi- 
tated the  recognition  of  a  new  definition  of  the  balance  of  power,  not  as  a  system  of 
small  and  great  states,  leaving  all  the  strongest  positions  in  the  hands  of  the  weakest ; 
but  on  the  contrary  that  the  proper  meaning  of  the  balance  of  power  is  security  for 
communities  in  general  against  the  predominance  of  one  particular  power.  I  think, 
when  you  have  to  consider  the  balance  of  power  in  future,  you  will  have  to  take  into 
consideration  states  and  influences  which  cannot  be  counted  among  European  powers. 
Sir,  it  is  impossible,  notwithstanding  what  honorable  gentlemen  may  say  with 
regard  to  the  character  of  the  United  States,  to  conceal  from  ourselves  that  thei'e  is  a 
feeling  among  those  influential  land-owners  to  whom  the  honorable  member  for  Brad- 
ford has  referred  with  reference  to  Europe  which  is  of  a  peculiar  nature.  I  will  not 
say,  for  example,  that  the  United  States  look  to  old  Europe  with  feelings  of  jealousy 
and  vindictiveness,  because  words  of  that  kind  should  not  unnecessarily  be  used  with 
respect  to  the  relations  between  nations ;  but  it  is  certainly  undeniable  that  the  United 
States  look  to  old  Europe  with  a  want  of  sympathy.  They  have  no  sympathy  with 
countries  which  have  been  created,  and  which  are  sustained,  by  tradition.  The  only 
part  of  old  Europe  they  do  sympathize  with  is  that  part  which  is  new,  and  that  you 
will  invariably  observe  in  their  course  of  conduct.  If,  then,  I  am  at  all  justified  in  this 
view,  it  is  quite  clear  that  we  must  make  up  our  minds  to  know  what  our  relations 
really  shall  be  with  her  Majesty's  dependencies  on  the  other  side  of  the  Atlantic. 
We  are  on  the  eve,  no  doubt— I  do  not  mean  to-morrow  or  next  year — but  taking  those 
large  views  which  become  the  House  of  Commons,  we  may  be  soon  upon  the  eve  of 
events  in  which  our  relations  with  our  American  dependencies  must  be  clearly  appre- 
hended and  acte"d  upon  by  this  country.  Is  this  country  prepared  to  renounce  our  Ameri- 
can colonies,  or  to  maintain  the  tie  ?  Sir,  I  am  perfectly  wiUing  to  admit  that  if  they 
express  a  wish  to  sever  that  connection';  if  those  views  were  wdl-founded  which  have 
often  been  mentioned  in  this  House,  that  they  prefer  to  be  absorbed  by  the  United 
States,  as  we  heard  years  ago,  then  we  may  terminate  that  connection  with  dignity 
and  without  disaster  ;  but  if,  on  the  other  hand,  those  views  which  are  now  more  gen- 
erally accepted  are  just — if  there  be  on  the  part  of  Canada  and  the  other  North  Ameri- 
can colonies  a  sincere  and  deep  desire  to  form  a  considerable  state,  to  develop  their 
resources  with  the  patronage  and  aid  of  England  until  that  mature  hour  arrives  when 
we  may  lose  perhaps  our  dependencies,  but  gain  permanent  allies — then,  I  say,  it  would 
be  one  of  the  greatest  political  blunders  conceivable  for  us  in  any  way  to  renounce,  relin- 
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quish,  or  avoid  the  responsibility  of  upholding  and  maintaining  their  interests  at  the 
present  moment.  I  am  sure,  sir,  if,  from  any  consideration  of  expense,  the  position  which 
we  now  occupy  in  North  America  were  relinquished,  it  would  ultimately  be,  as  regards 
the  resources  of  our  wealth,  as  fatal  and  disastrous  a  step  as  a  nation  could  take — that 
our  abject  prosperity  would  not  long  be  a  consolation  for  us,  and  that  we  should  then 
indeed  have  to  prepare  perhaps  for  the  invasion  of  our  country  and  the  subjugation  of 
our  people.  I  infer  from  what  has  been  stated  that  honorable  gentlemen  below  the 
gangway  do  not  themselves  uphold  those  views  which  I  regret  have  been  expressed  in 
other  places,  in  other  quarters ;  that  they  adopt  what  I  hope  is  the  sound  and  truly 
patriotic  view  of  the  subject ;  not  to  force  our  connection  upon  any  dependency,  but  if 
at  a  moment  like  the  present — a  moment  of  revolution  in  North  America — we  find 
English  colonies  asserting  the  principle  of  their  nationality,  foreseeing,  perhaps,  a  glori- 
ous future,  but  still  depending  till  the  moment  of  their  entire  emancipation  arrives  upon 
the  faithful  and  affectionate  assistance  of  the  metropolis,  it  would  be  the  most  short- 
sighted, as  it  would  be  the  most  spiritless  conduct  in  the  eyes  of  the  world,  to  shrink  from 
the  duty  which  Providence  has  assigned  to  us  to  fulfill.  Well,  sir,  under  these  circum- 
stances, what  is  the  course  we  ought  to  adopt  ?  I  cannot  doubt  that  the  course  we  should 
pursue  is  to  assist  in  placing  our  North  American  Provinces  in  a  state  of  proper  defense. 
"When  we  are  told  it  is  impossible  to  defend  a  frontier  of  one  thousand  five  hundred  miles, 
I  ask  who  has  ever  requested  you  to  defend  such  a  frontier  ?  What  we  recommend  and 
require  is,  that  her  Majesty's  troops  in  Canada  should  not  be  placed  in  a  position  in 
which  the  utmost  bravery  and  skill  would  be  of  no  avail,  but  that  they  should  defend 
the  country  according  to  the  military  conditions  upon  which  all  countries  are  defended. 
You  do  not  defend  hundreds  of  miles  of  fronti  er.  Austria  has  an  immense  frontier,  but 
AtLstria  does  not  defend  it  all.  She  takes  care  that  when  she  is  invaded  there  shall  be 
forts  round  which  her  troops  can  rally  for  her  defense.  That  is  all  we  wish  to  see. 
We  wish  to  see  Canada  placed  in  such  a  condition,  that  if  defended  by  har  own  country- 
men, assisted  by  her  Majesty's  troops,  they  should  at  least  have  that  fafr  play  which  troops 
have  a  right  to  count  upon,  and  the  advantage  of  those  fortifications  which,  if  devised 
with  sufficient  skill,  double  the  strength  of  armies,  and  tend  to  the  success  of  cam- 
paigns. That  is  what  is  required,  and  what  I  trust  her  Majesty's  government  have 
resolved  to  ^ive.  I  confess  that  these  four  years  need  not  have  been  lost.  I  do  not 
think  that,  from  the  first,  affairs  in  America  have  been  considered  of  the  importance  to 
which  they  have  attained,  and  which,  indeed,  I  myself  always  felt  they  must  attain. 
My  complaint  against  the  government  is  that,  from  the  first,  they  did  not  adequately 
estimate  the  affairs  of  America.  I  formed  that  opinion  from  the  judgment  expressed 
upon  them  by  her  Majesty's  government  during  the  last  four  important  years.  Their 
opinions,  formed  upon  the  nature  of  the  struggle  in  America,  upon  its  possible  conse- 
quences, and  upon  the  general  results  which  it  would  bring  about,  are  for  the  most 
part  inconsistent.  One  day  we  have  been  told  by  an  eminent  member  of  the  govern- 
ment that  the  South  might  be  said  to  have  completed  their  independence,  and  very 
'shortly  after  that  a  very  great  authority,  lost  now  to  this  House,  (and  whose  loss  no 
one  more  regrets  than  I  do — Sir  George  Lewis,)  said  he  did  not  recognize  that  any  sin- 
gle element  of  independence  had  been  accomplished  by  the  South.  These  two  opinions 
perplexed  the  country.  One  day  we  were  led  to  believe,  by  the  highest  authority  of 
the  government,  that  there  was  on  the  part  of  the  government  the  utmost  sympathy 
for  those  who  were  struggling  on  behalf  of  the  Southern  States ;  while,  on  the  other 
hand,  the  minister  who  had  peculiarly  to  pass  judgment  on  these  matters,  and  whose 
official  position  gave  weight  to  his  opinions,  expressed  conclusions  of  a  totally  different 
character.  I  do  not  care  to  blame  her  Majesty's  government  for  these  inconsistencies 
of  opinion  in  a  position  of  extreme  difficulty,  and  in  a  period  of  revolution ;  but  what 
I  regret  is  the  consequence  of  these  discordant  opinions  on  their  part,  and  that  all  this 
time  the  colonies  of  this  country  have  not  been  prepared  for  defense  as  they  should 
have  been.  After  the  loss  of  four  years  we  are  now  about  to  commence  an  effort  on  a 
small  scale,  but  this,  after  all,  is  a  small  matter,  provided  we  now  act  on  sound  princi- 
ples. If  the  Parliament  of  England  has  determined  to  maintain  the  colonies  of  her 
Majesty,  founded  upon  the  unequivocal  expression  on  their  part  that  to  that  connection 
they  cfing  with  feelings  and  sentiments  of  a  character  which  show  that  the  national 
feeling  is  wholly  unimpaired ;  if  they  show  that  the  reports  and  rumors  which  have 
been  circulated  with  regard  to  the  feelings  of  the  colonies  are  unfounded ;  that  they 
are  proud  of  their  connection  with  this  country ;  and  that  they  are  resolved  to  main- 
tain it  until  they  rival  us  in  our  great  career,  and  have  become  our  allies  and  our 
friends,  then  I  should  not  regret  anything  which  has  been  done.  It  appears  there  are 
two  consequences  which  have  resulted  from  public  opinion  being  of  late  agitated  upon 
these  topics  :  that  we  are  conscious  now  of  what  our  duty  to  the  colonies  is,  and  that 
we  are  prepared  to  fulfill  that  duty  in  a  manner  which  will  produce  confidence,  and 
strengthen  and  maintain  the  British  empfre. 

Mr.  Ayrton  said.    »  *  »  »  «    After  all  it  seemed  to  him  that  the 

best  way  of  protecting  Canada  was  to  preserve  proper  relations  with  the  United  States. 
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If  we  were  prepared  to  break  those  relations  upon  the  slightest  ground,  any  speculation 
on  the  defense  of  Canada  would  he  of  no  avail.  The  claims  made  by  the  American 
government,  and  referred  to  by  the  honorable  member  for  Bradford,  might,  according 
to  the  suggestion  of  Mr.  Adams,  be  submitted  to  arbitration  ;  at  all  events,  he  inter- 
preted the  dispatch  from  that  gentleman  as  containing  such  a  suggestion.  Having 
heard  a  good  deal  about  arbitration  being  one  of  the  chief  principles  adopted  by  her 
Majesty's  government,  he  must  confess  that  he  had  read  with  intense  surprise  the 
answer  sent  by  Earl  Russell  to  the .  temperate  ^and  legitimate  dispatch  of  the  United 
States  government.  It  was  not  for  us  to  consider  whether  the  claims  made  by  the 
United  States  were  founded  on  justice  and  right.  It  was  sufficient  for  our  purpose  that 
we  possessed  the  knowledge  that  a  great  power  solemnly  asserted  its  belief  in  the  jus- 
tice of  those  claims  according  to  the  principles  of  international  law  and  of  justice.  He 
held  it  was  the  bounden  duty  of  our  government  to  enter  into  the  negotiation,  and  fall  in 
with  the  proposal  as  far  as  practicable.  What,  however,  was  the  course  adopted  by 
Earl  Russell?  He  wrote  a  dispatch.which  to  his  CMr.  Ayrton's)  mind  was  most  unsat- 
isfactory, and  it  could  not  be  denied  that  the  publication  of  that  dispatch  had  caused 
great  dissatisfaction  in  the  United  States.  The  fact  was,  that  the  disregard  of  the 
demands  of  the  American  government  was  the  real  latent  caiise  of  the  growing  irrita- 
tion in  the  minds  of  the  American  people.  He  thought  that  some  further  explanation 
was  due  to  the  House  than  had  been  offered  by  the  right  honorable  gentlemen  to  the 
question  of  the  honorable  member  for  Bradford.  The  answer  of  the  secretary  for  the 
colonies  substantially  was  that  the  question  remained  in  the  same  state  as  when  that 
document  was  written.  But  that  state  was  one  of  irritation  and  annoyance  on  the 
part  of  the  United  States.  The  honorable  member  for  Bradford  must  have  expected 
some  better  answer — something  to  soften  down  that  feeling  of  irritation.'  Had  any 
steps  been  taken  to  meet  the  demands  of  the  United  States  government  ?  It  was 
obvious  that  those  demands  would  be  repeated,  and  must  be  repeated  if  the  United 
States  government  had  any  regard  for  its  own  honor,  and  then  what  would  be  the  posi- 
tion of  this  country  ?  We  had  a  demand  preferred  by  the  United  States  when  in 
difficulties,  accompanied  by  a  suggestion  of  a  reference  to  arbitration.  That  demand 
we  had  flung  aside,  but  it  would  be  repeated  when  the  United  States  were  as  strong  as 
they  hoped  to  be.  What  would  then  be  our  position  ?  We  must  do  precisely  that 
which  we  refused  to  do  now.  We  must  do  that  or  go  to  war  ;  and  where  was  the  man 
who  would  stand  up  and  say  we  ought  to  go  to  war  after  such  a  demand  from  the  Uni- 
ted States  ?  Would  it  not  be  better  for  the  country  to  look  the  question  fairly  in  the 
face  now ;  that  the  government  should  again  take  the  subject  into  its  consideration,  and 
endeavor  to  put  it  into  a  train  for  adjustment?  Instead  of  that  they  came  down  with 
demands  for  fortifications  and  works  of  a  defensive  character.  He  thought  the  govern- 
ment had  better  withdraw  the  vote  altogether,  at  least  they  ought  to  furnish  the  House 
with  the  necessary  information  for  forming  a  judgment  upon  it.  But  he  would  prefer 
to  hear  from  them  that  oar  relations  with  the  United  States  were  such  as  to  induce  a 
reasonable  hope  that  they  might  be  able  to  neutralize  the  great  lakes  and  to  render 
unnecessary  the  further  prosecution  of  hostile  discussions. 

LoKD  Robert  Cecil.  Sir,  I  have  no  doubt  great  advantages  have  arisen  in  recent 
times  from  the  practice  which  has  grown  up  of  reporting  to  the  public  outside,  the 
debates  which  pass  in  this  House ;  but,  on  the  other  hand,  it  is  impossible  to  listen  to 
such  a  debate  as  this  without  feeling  that  the  practice  has  its  drawbacks  too.  One 
speaker  after  another  has  got  up  and  protested  that  he  has  not  the  faintest  idea  of  any 
possible  danger  of  a  rupture  with  the  United  States ;  but  one  cannot  but  feel  that  there  is 
something  contradictory  in  the  very  existence  of  this  debate  and  the  statement  which 
has  been  so  ostentatiously  brought  forward — a  contradiction  not  altogether  flattering  to 
our  confidence  in  our  own  strength,  or  calculated  to  increase  in  the  minds  of  the  rest  of  the 
world  a  favorable  opinion  of  it.  We  value  Gibraltar,  but  we  are  not  always  discussing 
how  we  will  defend  Gibraltar  from  Spain.  We  value  Malta,  but  we  are  not  always 
discussing  how  we  will  defend  Malta  from  Italy.  We  are  now  discussing  how  we  shall 
defend  Canada,  for  one  reason  and  no  other — that  there  is  a  power  which  can  attack 
Canada,  and  which  has  the  will  to  do  so.  I  have  heard  from  the  honorable  and  learned 
gentleman  who  has  just  sat  down  (Mr.  Ayrton)  opinions  which  make  me  feel  with 
greater  force  the  drawback  of  having  our  debates  reported  to  the  public  out  of  doors. 
The  honorable  and  learned  gentleman  has  expressed  in  the  broadest  and  strongest  -lan- 
guage his  opinion  that  it  is  of  little  use  for  us  to  defend  Canada,  unless  we  can  contrive 
to  make  peace  with  the  United  States.  I  concur  with  him  that,  if  we  do  so,  it  will  be 
unnecessary  for  us  to  defend  Canada.  I  was  sorry  to  hear  the  observations  which  he 
made  respecting  the  Alabama— ^observations  similar  to  those  which  have  been  made 
elsewhere  in  the  course  of  debate,  and  which  may  be  misrepresented  on  the  other  side  of 
the  water— observations  which  entirely  misrepresent  the  spirit  and  feelings  of  this  House, 
and  the  policy  which  England  is  likely  to  pursue.  I  am  sure  that  England  will  never 
consent  to  submit  to  the  excessive  and  extravagant  demands  which  the  minister  of  the 
United  States  made  in  this  respect,  contrary,  as  has  been  repeatedly  proved,  to  the 
principles  of  international  law.    I  wish  to  protest,  also,  against  the  exaggerated  appli- 
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cation  of  the  principle  of  arbitration.  Arbitration  is  very  weU  as  to  facts.  If  there  is 
a  dispute  as  to  facts,  it  is  desirable  to  submit  them  to  arbitration ;  but  where  the  dis- 
pute is  not  as  to  facts,  but  as  to  great  principles  of  international  law,  to  submit  them 
to  arbitration  is  to  hand  over  to  the  arbitrator  the  power  of  selecting  or  establishing 
that  view  of  the  principles  of  international  law  to  which  you  must  adhere  in  all  future 
time.  Now,  I  do  not  think  that  international  law  can  be  framed  on  such  principles,  and 
I  believe  that  if  any  attempt  were  made  to  do  so  the  parties  who  appeared  before  the 
arbitrator  would  not  submit  to  be  bound  by  his  decision.      *  «  *  » 

Mr.  Bright:  Sir,  I  am  not  sure  that  I  should  have  addressed  the  House  on  this  occa- 
sion but  for  the  observations  which  have  been  made  by  the  noble  lord.  I  think  he  has 
been  perhaps  a  little  more  frank  in  his  declarations  on  this  occasion,  and  in  pointing  out 
the  real  thing  which  I  suspect  is  passing  in  his  mind  and  in  the  minds  of  very  many  mem- 
bers of  the  House  who  have  made  no  statement  of  their  own  opinions  during  this  debate. 
I  hope  the  debate  will  be  useful,  although  I  am  obliged  to  say,  while  I  admit  the  import- 
ance of  the  question  that  has  been  brought  before  us,  that  I  think  it  is  one  of  some  delicacy. 
That  it  is  important  is  clear,  because  it  refers  to  the  possibility  of  war  between  this 
country  and  the  United  States,  and  its  delicacy  arises  from  this,  that  it  is  very  difficult 
to  discuss  this  question  without  saying  things  which  tend  rather  in  the  direction  of 
war  than  in  the  direction  of  peace.  The  difficulty  that  is  now  before  us  is  this:  that 
there  is  an  extensive  colony  or  dependency  of  this  country  lying  adjacent  to  the  United 
States,  and  if  there  be  a  war  party  in  the  United  States,  a  party  hostile  to  this  country, 
that  circumstance  affords  to  it  a  very  strong;  temptation  to  enter  without  much  hesitation 
into  a  war  with  England,  because  it  may  reel  that  through  Canada  it^an  inflict  a  great 
humiliation  upon  this  country.  And  at  the  same  time  it  is  perfectly  well  known  to  all 
intelligent  men,  especially,  to  the  statesmen  and  public  men  of  the  United  States ;  it 
is  as  well  known  to  them  as  it  is  to  us,  that  there  is  no  power  whatever  in  this  United 
Kingdom  to  defend  suocessfally  the  Territory  of  Canada  against  the  power  of  the  Uni- 
ted States.  Now,  we  ought  to  know  that  in  order  to  put  ourselves  right  upon  this 
question,  and  that  we  may  not  talk  folly  and  be  called  upon  hereafter  to  act  folly.  Now, 
the  noble  lord  at  the  head  of  the  government,  or  his  government  at  any  rate,,  is  responsi- 
ble for  having  compelled  this  discussion ;  because  if  a  vote  is  to  be  asked  for  this  ses- 
sion and  it  is  only  the  beginning  of  other  votes,  it  is  clearly  the  duty  of  the  House  to 
bring  the  subject  under  discussion.  I  think  the  vote  now  is  particularly  inopportune  for 
many  reasons,  but  especially  as  we  have  heard  from  the  Governor  General  of  Canada,  that 
they  are  about,  in  the  North  American  Provinces,  to  call  into  existence  a  new  nation- 
ality ;  and  I,  for  one,  shall  certainly  object  to  the  taxes  of  this  country  being  heedlessly 
expended  in  behalf  of  any  nationality  but  our  own.  Now  what  I  should  like  to  ask 
the  House  is  this :  first  of  all,  will  Canada  attack  the  United  States  ?  Clearly,  not. 
Next,  will  the  States  attack  Canada?  I  am  keeping  out  of  view  England  altogether. 
Clearly,  not.  There  is  not  a  man  in  the  United  States,  probably,  whose  voice  or  whose  opin- 
ion woiild  have  the  smallest  influence  in  that  country,  who  would  recommend  or  desire 
that  an  attack  should  be  made  by  the  United  States  upon  Canada  with  a  view  to  its 
forcible  annexation  to  the  Union.  There  have  been  lately,  as  we  know,  dangers  on  the 
frontier.  The  Canadian  people  have  been  no  wiser  than  some  members  of  this  House, 
or  than  a  great  many  men  amongst  the  richer  classes  of  this  country.  And  when  the 
refugees  from  the  South — I  am  not  speaking  now  of  respectable  and  honorable  men 
from  the  South — ^many  of  whom  have  left  that  country  during  these  troubles,  and  for 
whom  I  feel  the  greatest  commiseration,  but  I  mean  the  ruffians  from  the  South  who 
in  large  numbers  have  entered  Canada  and  have  employed  themselves  there  in  a  course 
of  policy  likely  to  embroil  us  with  the  United  States — I  say  that  the  people  of  Canada 
have  treated  these  men  with  far  too  much  consideration.  They  expressed  very  openly 
opinions  hostile  to  the  United  States,  whose  power  lay  close  to  them.  I  will  not  go 
into  a  detail  of  what  we  are  all  sufficiently  well  acquainted  with,  the  seizing  of  Amer- 
ican ships  on  the  lakes,  the  raid  into  the  State  of  Vermont,  the  robbing  of  a  bank,  the 
killing  of  a  man  in  his  own  shop,  the  stealing  of  hox'ses  in  open  day,  and  another  trans- 
action of  which  we  have  very  strong  proof,  that  men  of  this  class  actually  conspired  to  set 
fire  to  the  largest  cities  of  the  Union.  All  these  things  have  taken  place,  and  the  Cana- 
dian government  made  scarcely  any  sign.  I  believe  that  an  application  was  made 
to  the  noble  lord  at  the  head  of  the  Foreign  Office  nearly  a  year  ago,  that  he  should 
stimulate  the  Canadian  government  to  some  steps  to  avoid  the  dangers  that  have  since 
arisen  ;  but  with  that  sort  of  negligence  which  has  been  so  much  seen  here,  nothing 
was  done  until  the  American  government  and  people,  aroused  by  the  nature  of  these 
transactions,  showed  that  they  were  no  longer  about  to  put  up  with  them.  Then  the 
Canadian  government  and  people  took  little  notice.  Now,  Lord  Monck,  the  Governor- 
General  of  Canada,  about  whose  appointment  I  have  heard  a  great  many  people  to  com- 
plain, sajfing  that  he  was  a  mere  follower  of  the  noble  lord  at  the  head  of  the  government 
who  lost  his  election  and  was,  therefore,  sent  out  to  govern  a  province — I  am  bound, 
however,  to  say,  from  all  I  have  heard  from  Canada,  that  Lord  Monck  has  conducted 
himself  in  a  manner  very  serviceable  to  the  colony,  and  with  the  greatest  possible  pro- 
priety, as  representing  the  sovereign  there — Lord  Monck  has  been  all  along  favorable  to 
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the  United  States,  and  I  believe  his  cabinet  has  also.  I  know  that  at  least  the  most 
important  newspaper  there,  has  always  been  favorable  to  the  North.  Still  nothing  was 
done ;  but  the  moment  these  troubles  arose,  then  everything  was  done.  Volunteers  had 
been  sent  to  the  frontier.  The  trial  of  the  raiders  has  been  proceeded  with,  and  possi- 
bly they  will  be  surrendered ;  and  the  Canadian  chancellor  of  the  exchequer  has  pro- 
posed a  vote  in  their  House  of  Parliament  to  restore  to  the  persons  of  St.  Albans,  who 
were  robbed  by  the  raiders,  the  $50,000  that  were  taken  from  them.  And  what  is  the 
state  of  things  now  ?  There  is  the  greatest  possible  calm  on  the  frontier.  The  Uftited 
States  have  not  a  word  to  say  against  Canada.  The  Canadianpeople  have  found  that  they 
were  wrong,  and  have  now  returned  to  their  right  mind.  There  is  not  a  man  in  Can- 
ada, at  this  moment,  I  believe,  who  has  any  kind  of  idea  that  the  United  States  gov- 
ernment has  the  smallest  notion  of  attaclang  them,  now  or  at  any  future  time,  on 
account  of  anything  that  has  transpired  between  the  United  States  and  Canada  during 
these  trials.  Well,  now,  if  there  comes  a  war  in  which  Canada  shall  suffer  and  be  made 
a  victim,  it  will  be  a  war  got  up  between  the  government  of  Washington  and  the  gov- 
ernment in  London.  And  it  becomes  us  to  inquire  whether  that  is  at  all  probable.  Is 
there  anybody  in  this  House  in  favor  of  such  a  war  ?  I  notice  with  general  delight, 
and  I  was  not  a  false  prophet  when  I  said  sometime  ago,  that  some  day  it  would  be  so — 
I  say,  I  notice  with  delight  the  changed  tone  taken  here  with  regard  to  these  American 
questions.  Even  the  noble  lord  the  member  for  Stamford,  (Lord  Eobert  Cecil,)  can 
speak  without  anger,  and  without  any  of  that  ill-feeling  which  I  am  sorry  to  say  on 
past  occasions  he  has  manifested  in  discussing  these  questions.  Now,  I  believe,  there 
is  no  man  out  of  bedlam,  or  at  least  who  ought  to  be  out  of  it,  and  I  suspect  there  are 
very  few  men  in  Bedlam,  who  are  in  favor  of  our  going  to  war  with  the  United  States. 
And  in  taking  this  view  I  am  not  arguing  that  it  is  because  we  see  the  vast  naval  and 
military  power  and  the  apparently  inexhaustible  resources  of  that  country.  I  will  not 
assume  that  you  or  my  countrymen  have  come  to  the  conclusion  that  it  is  better  for  us 
not  to  make  war  with  America,  because  you  will  find  her  with  a  strength  that  you  did 
not  even  suspect;  I  will  say  that  it  is  upon  higher' grounds  that  we  are  all  against  a 
war  with  the  United  States.  Why,  our  history  for  the  last  two  hundred  years,  and  fur- 
ther back,  is  a  record  of  calamitous,  and,  for  the  most  part,  unnecessary  wars.  We  have 
had  enough  of  whatever  a  nation  can  gain  by  military  successes  and  military  glory.  I 
will  not  turn  to  the  disasters  that  might  follow  to  our  commerce,  nor  to  the  wide-spread 
ruin  that  might  be  occasioned.  I  will  say  that  we  are  a  wiser  and  better  people  than 
we  were  in  these  respects,  and  that  we  should  regard  a  war  with  the  United  States  as  even 
a  greater  crime,  if  needlessly  entered  into,  than  war  with  almost  any  other  country  in 
the  world.  Looking  at  our  government  we  have  preserved,  with  a  good  many  blunders, 
one  or  two  of  which  I  shall  comment  upon  by  and  by,  neutrality  during  this  great 
struggle.  We  have  had  it  stated  in  this  House,  and  We  have  had  a  motion  in  this  House, 
that  the  blockade  was  ineffective  and  ought  to  be  broken.  Men  of  various  classes, 
parties,  agents  of  the  Richmond  conspiracy,  persons,  it  is  said,  of  influence  from  France, 
all  these  are  reported  to  have  brought  their  iniluence  to  bear  on  the  noble  lord  at  the 
head  of  the  government  and  his  colleagues,  with  a  view  of  inducing  them  to  take  part 
in  this  quarrel,  and  all  this  has  failed  to  break  our  neutrality.  Therefore,  I  should  say, 
we  may  clearly  come  to  the  conclusion  that  England  is  not  in  favor  of  war;  and  if 
there  should  be  any  act  of  war,  or  any  aggression  whatever,  out  of  which  Canada  will 
suffer,  I  believe  honestly  it  will  not  come  from  this  country.  That  is  a  matter  which 
gives  me  great  satisfaction,  and  I  believe  the  House  will  agree  with  me  that  I  am  not 
misstating  the  case.  Now  let  us  ask,  is  the  United  States  for  war  ?  I  know  the  noble 
lord  the  member  for  Stamford,  (Lord  Robert  Cecil,)  has  a  lurking  idea  that  there  is  some 
danger  from  that  quarter ;  I  am  not  at  all  certain  that  it  does  not  prevail  in  other 
minds,  and  in  many  minds  not  so  acute  as  that  with  which  the  noble  lord  is  gifted. 
If  we  had  at  the  bar  of  the  House  Lord  Russell  as  representing  the  English  govern- 
ment, and  Mr.  Adams  as  the  representative  of  the  government  of  President  Lincoln, 
and  if  we  were  to  ask  their  opinion,  they  would  tell  us  the  same  as  the  secretary  of  the  col- 
onies has  this  night  told  us,  that  the  relations  between  the  two  countries,  so  far  as  it  is 
possible  to  discover  them,  are  perfectly  amicable ;  and  I  know  from  the  com  munications 
between  the  minister  of  the  United  States  and  our  minister  for  foreign  affairs  that 
they  have  been  growing  more  and  more  amicable  for  many  months  past.  Now,  I  take 
the  liberty  of  expressing  this  opinion,  that  there  has  never  been  an  administration 
in  the  United  States  since  the  time  of  the  revolutionary  war,  up  to  this  hour,  inore 
entirely  favorable  to  peace  with  all  foreign  countries  and  more  especially  favor- 
able to  peace  with  England,  than  the  government  of  which  President  Lincoln  is 
the  head.  I  will  undertake  to  say  that  the  most  exact  investigator  of  what  has  taken 
place  will  not  be  able  to  point  to  a  single  word  he  (President  Lincoln)  has  said, 
or  a  single  line  he  has  written,  or  a  single  act  he  has  done,  since  his  first  accession  to 
power,  that  betrays  anger  against  this  country,  or  pain  of  any  kind,  or  any  of  that 
feeling  which  some  persons  here  fancy  occupies  the  breast  of  the  President  and  his 
cabinet.  Then  if  Canada  is  not  for  war,  if  England  is  not  for  war,  and  if  the  United 
States  are  not  for  war,  whence  is  the  war  to  come  ?    This  is  what  I  should  like  to  ask.    I 
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wish  the  noble  lord,  the  member  for  Stamford,  had  been  a  little  more  frank.  I  should 
like  to  ask,  whence  comes  the  anxiety  which  undoubtedly  to  some  extent  prevails  ?  It 
may  be  assume^,  even,  that  the  government  is  not  wholly  free  from  it ;  but  they  have 
shown  it  in  an  almost  ludicrous  manner  by  proposing  a  vote  of  £50,000.  It  is  said  the 
newspapers  have  got  into  a  sort  of  panic.  They  could  do  that  any  night  between  the 
hours  of  6  and  12  o'clock,  when  thej'  write  their  articles.  They  are  either  very  coura- 
geous or  very  panic-stricken.  It  is  said  that  "  the  city  "  joins  in  this  feeling.  We  know 
what  "the  city"  means;  the  right  honorable  gentleman  alluded  to  it  to-night.  It  means 
that  the  people  who  deal  in  shares,  though  that  does  not  describe  the  whole  of  them, 
"the  monied  interest"  of  the  city  are  alarmed.  Well,  I  never  knew  "the  city"  to  be 
right.  Men  who  are  deep  in  great  monetary  transactions,  and  who  are  steeped  to  the 
lips  sometimes  in  perilous  speculations,  are  not  able  to  take  broad  and  dispassionate 
views  of  political  questions  of  this  nature.  As  to  the  newspapers,  I  agree  with  my 
honorable  friend  the  member  for  Bradford,  (Mr.  W.  E.  Forster,)  when,  referring  to  one 
of  them  in  particular,  he  intimated  that  he  thought  its  course  was  indicated  by  a  wish 
to  cover  its  own  confusion.  Surely,  after  four  years'  uninterrupted  publication  of  lies 
with  regard  to  America,  I  should  think  it  has  done  pretty  much  to  destroy  its  influence 
on  foreign  questions  forever.  But  there  is  a  much  higher  authority — that  is  the  author- 
ity of  the  peers.  I  do  not  know  why  we  should  be  so  much  restricted  with  regard  to 
-the  House  of  Lords  in  this  House.  I  think  I  have  observed  that  in  their  place  they  are 
not  so  squeamish  as  to  what  they  say  about  us.  It  appeared  to  me  that  in  this  debate 
the  right  honorable  gentleman  (Mr.  Disraeli)  felt  it  necessary  to  get  up  and  endeavor 
to  excuse  his  chief.  Now,  if  I  were  to  give  advice  to  the  honorable  g^tleman  opposite, 
it  would  be  this — for  while  stating  that  during  the  last  four  years  many  noble  lords  in 
the  other  House  have  said  foolish  things,  I  think  I  should  be  uncandid  if  I  did  not  say 
that  yon  also  have  said  foolish  things — Learn  from  the  example  set  you  by  the  right  hon- 
orable gentleman.  He,  with  a  thoughtfnlness  and  statesmanship  which  you  do  not  all 
acknowledge — he  did  not  say  a  word  from  that  bench  likely  to  create  difScnlty  with 
the  United  States.  I  think  his  chief  and  his  followers  might  learn  something  from  his 
example.  But  I  have  discovered  one  reason  why,  in  that  other  place,  mistakes  of  this 
nature  are  so  often  made.  Not  long  ago  there  was  a  great  panic  raised,  very  much  by 
what  was  said  in  another  place  about  France.  Now  an  attempt  is  made  there  to  create 
a  panic  upon  this  question.  In  the  hall  of  the  Reform  Club  there  is  affixed  to  the  wall 
a  paper  which  gives  a  telegraphic  account  of  what  is  being  done  in  this  House  every 
night,  and  what  is  also  being  done  in  the  other  House,  and  I  find  almost  every  night 
from  the  beginning  of  the  session  the  only  words  that  have  appeared  on  that  side  de- 
voted to  a  record  of  the  proceedings  of  the  House  of  Lords,  are  these  words :  "  Lords 
adjourned."  The  noble  lord  at  the  head  of  the  government  is  responsible.  He  has 
brought  this  House  nearly  to  the  same  condition.  We  do  very  little,  and  they  do  abso- 
lutely nothing.  All  of  us,  in  owe  younger  days,  I  am  quite  sure,  were  taught  by  those 
who  had  the  care  of  us,  a  verse  which  was  intended  to  inculcate  the  virtue  of  industry. 
Obe  couplet  was  to  this  effect: 

"  Satan  still  some  mischief  finds 
For  idle  hands  to  do." 

And  I  do  not  believe  that  men,  however  high  in  station,  are  exempt  from  that  unfor- 
tunate effect  which  arises  to  all  of  us  from  a  course  of  continued  idleness.  But  I 
should  like  to  ask  this  House  in  a  most  serious  mood  what  is  the  reason  that  any  man 
in  this  country  has  now  more  anxiety  with  regard  to  the  preservation  of  peace  with 
the  United  States  than  he  had  a  few  years  ago.  Is  there  not  a  consciousness  in  our 
heart  of  hearts  that  we  have  not,  during  the  last  five  years,  behaved  generously  to  our 
neighbor  ?  Do  not  we  feel  someway  a  pricking  of  conscience ;  and  are  we  not  sensible 
that  conscience  tends  to  make  us  cowards  at  this  particular  juncture? 

Well,  I  shall  not  review  the  past  transactions  with  anger,  but  with  feelings  of  sor- 
row ;  for  I  maintain,  and  I  think  history  will  bear  out  what  I  say,  that  there  is  no  gen- 
erous and  high-minded  Englishman  who  could  look  back  upon  the  transactions  of  the 
last  four  years  without  a  feeling  of  sorrow  at  the  course  we  have  pursued  on  some 
particular  occasions.  As  I  am  wishful  to  speak  with  a  view  to  a  better  state  of  feeling 
both  in  this  country  and  in  the  United  States,  I  shall  take  the  liberty,  if  the  House 
will  permit  me  for  a  few  minutes,  to  refer  to  two  or  three  of  these  transactions  where, 
I  thfnk,  though  perhaps  we  were  not  in  the  main  greatly  wrong,  yet  in  some  circum- 
stances, we  were  so  far  unfortunate  as  to  have  created  an  irritation  which  at  this 
moment  we  wish  did  not  exist.  The  honorable  member  for  Horsham  (Mr.  Seymour 
Fitzgerald)  referred  to  the  course  taken  by  the  government  with  regard  to  the 
acknowledgment  of  the  belligerent  rights  of  the  South.  Now,  I  have  never  been  one 
to  condemn  the  government  for  acknowledging  those  belligerent  rights  except  upon 
this  ground — I  think  it  might  be  logically  contended  that  it  might  possibly  become 
necessary  to  take  that  step ;  but  I  do  think  the  time  and  manner  in  which  it  was  done 
were  most  unfortunate,  and  could  not  but  produce  very  evil  effects.  Going  back  neaily 
four  years,  we  recoUeot  what  occurred  when  the  news  arrived  of  the  first  shot  having 
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been  fired  at  Fort  Sumter.  That,  I  tHnk,  was  about  the  12th  of  4pril-  Immediately 
after  that  time  it  was  announced  that  a  new  minister  was  coming  to  this  country.  Mr. 
Dallas  had  intimated  to  the  government  that,  as  he  did  not  represent  the  new  Presi- 
dent, he  would  rather  not  undertake  anything  of  importance ;  but  that  Ms  successor 
was  on  his  way,  and  would  arrive  on  such  a  day.  When  a  man  leaves  New  York  on  a 
given  day  you  can  calculate  tff  about  twelve  hours  when  he  will  be  in  London.  Mr. 
Adams,  I  think,  arrived  in  London  about  the  13th  of  May,  and  when  he  opened  his 
newspaper  next  morning  he  found  the  proclamation  of  neutrality  acknowledging  the 
belligerent  rights  of  the  South.  I  say  that  the  proper  course  to  have  taken  would 
have  been  to  wait  till  Mr.  Adams  arrived  here,  and  to  have  discussed  the  matter  with 
him  in  a  friendly  manner,  explaining  the  ground  upon  which  the  English  government 
had  felt  themselves  bound  to  issue  that  proclamation,  and  representing  that  it  was  not, 
done  in  any  manner  as  an  unfriendly  act  towards  the  United  States  government.  But 
no  precaution  whatever  was  taken.  It  was  done  with  unfriendly  haste,  and  had  this 
effect,  that  it  gave  comfort  and  courage  to  the  conspiracy  at  Montgomery  and  at  Eich- 
mond,  and  caused  great  grief  and  irritation  among  that  portion  of  the  people  of  Amer- 
ica most  strongly  desirous  of  maintaining  amicable  and  friendly  relations  between 
their  country  and  England.  To  illustrate  this  point  allow  me  to  suppose  a  great  revolt 
had  taken  place  in  Ireland,  and  that  we  had  sent  over -within  a  fortnight  of  the  com- 
mencement of  such  an  unfortunate  transaction  a  new  minister  to  "Washington,  and  that- 
on  the  morning  after  arriving  there  he  should  find  that,  without  consulting  himj  the 
government  had  taken  a  hasty  step  by  which  the  belligerent  rights  of  the  insurgents 
had  been  acknowledged,  and  by  which  comfort  and  support  had  been  given  them.  I 
ask  any  man  whether,  under  such  circumstances,  the  feeling  throughout  the  whole  of 
Great  Britain,  and  in  the  mind  of  every  man  anxious  to  preserve  the  unity  of  Great 
Britain  and  Ireland,  would  not  necessarily  be  one  of  irritation  and  exasperation  against 
the  United  States?  I  will  not  argue  this  matter  further;  to  do  so  would  be  simply  to 
depreciate  the  intellect  of  the  honorable  gentlemen  listening  to  me.  Seven  or  eight 
months  afterward  there  happened  another  transaction  of  a  very  different  but  unfortu- 
nate nature — that  is,  the  transaction  arising  out  of  the  seizure  of  two  southern 
envoys  out  of  an  English  ship,  the  Trent.  I  recollect  making  a  speech  down  .at  Eoch- 
dale  about  the  time  of  that  occurrence.  It  was  a  speech  entirely  in  favor  of  the 
United  States  government  and  people;  but  I  did  not  then  undertake,  as  I  do  not 
undertake  now,  in  the  slightest  degree,  to  defend  the  seizure  of  those  two  envoys.  I 
said  that  although  precedents  for  such  an  action  might  possibly  be  found  to  have 
occurred  in  what  I  will  call  some  of  the  evil  days  in  our  history,  at  any  rate  it  was 
opposed  to  the  maxims  and  principles  of  the  United  States  government,  and,  as  I  - 
thought,  a  bad  act,  which  should  not  have  been  done.  Well,  I  do  not  complain  of  the 
demand  that  those  men  should  be  given  up ;  but  I  do  complain  of  the  manner  in  which 
that  demand  was  made,  and  the  menaces  by  which  it  was  accompanied.  I  think  it 
was  wrong  and  unstatesmanlike  that  af  the  moment  we  heard  of  a  transaction,  when 
there  was  not  the  least  foundation  for  supposing  that  the  United  States  governmant 
were  aware  of  the  act,  or  had  in  the  slightest  degree  sanctioned  it,  as  we  since  well 
know  they  did  not,  that  you  should  immediately  get  ships  ready  and  send  off  troops, 
and  let  out  the  organs  of  the  press,  who  are  always  ready  to  inflame  the  passions  of 
the  people  to  frenzy,  to  prepare  their  minds  for  war.  But  that  was  not  all,  because 
before  the  United  States  had  heard  a  word  of  the  matter  from  this  country  their  Sec- 
retary of  State  had  written  to  Mr.  Adams  a  dispatch,  which  was  communicated  to  our 
government,  and  in  which  it  was  stated  that  the  transaction  had  not  been  done  by 
any  orders  of  theirs,  and  therefore,  as  far  as  they  and  we  were  concerned,  it  was  a  pure 
accident,  and  they  should  consider  it  with  the  most  friendly  disposition  toward  this 
country.  How  came  it  that  that  dispatch  was  never  published  for  the  information  of 
the  people  of  this  country  ?  How  happened  it  that  during  one  whole  month  the  flame 
of  war  was  fanned  by  the  newspapers,  particularly  by  those  supposed  to  be  devoted  to 
the  government,  and  that  one  of  those  newspapers,  supposed  to  be  peculiarly  devoted 
to  the  prime  minister,  had  the  audacity,  I  do  not  know  whence  it  obtained  its  instruc- 
tions, to  deny  that  any  such  dispatch  had  been  received?  Now,  sir,  I  am  of  opinion 
that  it  is  not  possible  to  maintain  amicable  relations  with  any  great  country,  and  I 
think  it  is  not  with  any  little  one,  unless  governments  will  manage  these  different 
transactions  in  what  I  will  call  a  more  courteous  and  more  honorable  manner.  I  hap- 
pen to  know,  for  I  received  a  letter  from  the  United  States,  from  one  of  the  most  emi- 
nent men  in  that  country,  dated  only  two  days  before  those  men  were  given  up,  and  he 
said  the  real  difficulty  in  the  course  of  the  President  was  that  the  menaces  of  the  Eng- 
lish government  had  made  it  almost  impossible  for  them  to  concede;  and  the  question 
they  asked  themselves  was  whether  the  English  government  was  intending  to  seek  a 
cause  of  quarrel  or  not.  And  I  am  sure  the  noble  lord  at  the  head  of  the  government, 
if  such  a  demand  had  been  made  upon  him  with  courtesy  and  fairness,  as  between 
friendly  nations,  would  have  been  more  disposed  to  concede,  and  would  have  found  it 
much  more  easy  to  concede  than  if  the  demand  had  been  made  accompanied  by  menaces 
such  as  his  government  offered  to  the  government  of  the  United  States.    Now,  the 
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House  will  oliserve  that  I  am  not  condemning  the  government  of  this  country  for  the 
main  point  of  what  they  did.  I  am  only  condemning  them  because  they  did  not  do 
■what  they  had  to  do  in  that  manner  which  would  be  most  likely  to  remove  difficulties 
aaid  preserve  a  friendly  feeling  between  the  two  nations. 

Then  I  come  to  the  last  thing  I  shall  mention — to  the  question  of  the  ships  which 
have  been  preying  upon  the  commerce  of  the  United  States.  I  shall  confine  myself  to 
that  one  vessel,  the  Alabama.  She  was  built  in  this  country ;  all  her  munitions  of  war 
were  fi-om  this  country ;  almost  every  man  on  board  her  was  a  subject  of  her  Majesty. 
She  sailed  from  one  of  our  chief  ports.  She  is  reported  to  have  been  built  by  a  firm 
in  whom  a  member  of  this  House  was,  and  I  presume  is,  interested.  Now,  sir,  I  do 
not  complain.  I  know  that  once,  when  I  referred  to  this  question  two  years  ago,  when 
my  honorable  friend,  the  member  for  Bradford,  brought  it  forward  in  this  House,  the 
honorable  member  for  Birkenhead  (Mr.  Laird)  was  excessively  angry.  I  did  not  complain 
that  the  member  for  Birkenhead  had  struck  up  a  friendship  with  Captain  Semraes,  who 
may  he  described  as  another  saiilor  once  was  of  similar  pursuits,  as  being  "  the  mildest- 
mannered  man  that  ever  scuttled  Ship."  Therefore  I  do  not  complain  of  a  man  who 
has  an  acquaintance  with  that  notorious  person,  aud  1  do  not  complain,  and  did  not 
then,  that  the  member  for  Birkenhead  looks  admiringly  upon  the  greatest  example 
which  men  have  ever  seen  of  the  greatest  crime  which  men  have  ever  committed.  I 
do  not  complain  even  that  he  should  applaud  that  which  is  founded  upon  a  gigantic 
traffic  in  living  flesh  and  blood,  which  no  subject  of  this  realm  can  enter  into  without 
being  deemed  a  felon  in  the  eyes  of  our  law  and  punished  as  such.  But  what  I  do 
complain  of  is  this,  that  the  honorable  gentleman,  the  member  for  Birkenhead,  a  mag- 
istrate of  a  county,  a  deputy  lieutenant — whatever  that  may  be — a  representative  of 
a  constituency,  aud  havitig  a  seat  in  this  ancient  and  honorable  assembly,  that  he 
should,  as  I  believe  he  did,  if  concerned  in  the  building  of  this  ship,  break  the  law  of 
his  country,  driving  us  into  an  infraction  of  international  law,  and  treating  with 
undeserved  disrespect  the  proclamation  of  neutrality  of  the  Queen.  I  have  another  com- 
plaint to  make,  and  in  allusion  to  that  honorable  member.  It  is  within  your  recol- 
lection that  when  on  the  former  occasion  he  made  that  speech  and  defended  his  course, 
he  declared  that  he  would  rather  be  the  builder  of  a  dozen  Alabamas,  than  do  something 
which  nobody  had  done.  That  language  was  received  with  repeated  cheering  from 
the  opposition  side  of  the  House.  Well,  sir,  I  undertake  to  say  that  that  was  at  least 
S,  very  unfortunate  circumstance,  and  I  beg  to  tell  the  honorable  gentleman  that  at  the 
end  of  the  last  session,  when  the  great  debate  took  place  on  the  question  of  Denmark, 
there  were  many  men  on  this  side  of  the  House  who  had  no  objection  whatever  to  see 
the  present  government  turned  out  of  office,  for  they  had  many  grounds  of  complaint 
against  them ;  but  they  felt  it  impossible  that  they  should  take  the  responsibility  of 
bringing  into  office  the  right  honorable  member  for  Buckinghainshire  or  the  party 
who  conld  utter  such  cheers  on  such  a  subject  as  that. 

Turning  from  the  member  for  Birkenhead  to  the  noble  lord  at  the  head  of  the  Foreign 
Office,  he  who,  in  the  case  of  the  acknowledgment  of  belligerent  rights,  had  pro- 
ceeded with  such  remarkable  celerity,  undue  and  unfriendly  haste,  in  the  course  he  had 
pursued  when  he  caroe  to  the  question  of  the  Alabama  amply  conipensated  for 
it  by  his  slowness  of  procedure,  and  what  was  a  curious  thing,  which  even  the 
noble  lord's  colleagues  have  never  been  able  to  explain,  although  he  sent  to  Cork  to 
stop  the  Alabama  if  she  arrived  there,  she  having  gone  out  of  the  jurisdiction 
of  the  Crown  of  these  Islands  he  allowed  her  afterward  to  go  into  a  dozen  or  a  score 
of  ports  belonging  to  this  country,  in  different  parts  of  the  world.  It  seems  to 
me  that  this  is  rather  a  special  instance  of  that  feebleness  of  purpose  on  the  part  of 
the  noble  lord  which  I  regret  to  say  has  on  many  occasions,  done  much  to  mar  what 
would  otherwise  be  a  great  political  career.  Now,  I  wiU  not  detain  the  House  on 
the  question  of  the  rams.  The  honorable  member  for  Birkenhead,  or  the  firm  or  family, 
or  whoever  the  people  are  at  Birkenhead  who  do  these  things,  this  firm  at  Birkenhead, 
after  they  had  seen  the  peril  into  which  the  country  was  drifting  on  account  of  the 
Alabama,  proceeded  most  audaciously  to  build  those  two  rams ;  and  it  was  only  at  the 
very  last  mftment,  when  on  the  eve  of  a  war  with  the  United  States  on  account  of  those 
rams,  that  the  government  happily  had  the  courage  to  seize  them,  and  thus  the  last 
danger  was  averted.  I  take  it  there  are  some  ship-owners  here.  I  dare  say  there  are 
manv  in  London — there  are  many  in  Liverpool — what  would  be  the  feeling  in  this 
country  if  they  suffered  in  this  way  from  ships  built  in  the  United  States?  There  is  a 
ship-owner  in  New  York,  Mr.  Lowe,  a  member  of  the  Chamber  of  Commerce  of  New- 
York.  He  had  three  large  ships  destroyed  by  the  Alabama ;  and  the  George  Griswold, 
that  came  to  this  country  freighted  with  a  heavy  cargo  of  provisions  of  various  kinds 
for  the  suffering  people  of  Lancashire,  was  destroyed  on  its  return  passage,  and  the 
ship  that  destroyed  it  may  have  been,  and  I  believe  was,  built  by  these  patriotic  ship- 
builders of  Birkenhead.  These  are  things  that  rankle  in  the  breast  of  the  country 
that  is  subjected  to  those  losses  and  indignities.  Even  to-day  I  see  in  the  paper  that  a 
vessel  that  went  out  of  this  country  has  destroyed  ten  or  eleven  ships  between  the  Cape  of 
Good  Hope  and  Australia.    I  have  thought  it  unnecessary  continually  to  bring  Amer- 
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can  questions  before  the  House,  as  some  gentlemen  have  done  during  the  two  or  three 
last  sessions.  They  should  have  asked  a  few  questions  in  regard  to  those  ships ;  but 
no,  they  asked  no  question  upon  these  points.  They  asked  questions  upon  every  point 
on  which  they  thought  they  might  embarrass  the  government  and  make  the  great  diffi- 
culties of  the  government  greater  in  all  their  transactions  with  the  United  States.  But 
the  members  of  the  government  have  not  been  too  wise.  I  hope  it  will  not  be  thought 
that  I  am  unnecessarily  critical  if  I  say  that  governments  are  not  generally  very  wise.  Two 
years  ago  the  noble  lord  at  the  head  of  the  government  and  the  attorney  general 
addressed  the  House.  I  asked  the  noble  lord — I  do  not  often  ask  him  for  anything — to 
speak,  if  only  for  iive  minutes,  words  of  generosity  and  sympathy  to  the  government  and 
people  of  the  United  States.  He  did  not  do  it.  Perhaps  I  was  foolish  to  expect  it.  The 
attorney  general  made  a  most  able  speech.  It  was  the  only  time  I  have  listened  to  him,  in 
all  the  time  I  have  known  him  in  this  House,  with  pain,  for  I  thought  his  speech  was  full 
of  had  morals  and  bad  law.  I  am  quite  certain  that  he  gave  an  account  even  of  the 
facts  of  the  case  which  was  not  as  ingenuous  and  fair  as  the  House  had  a  right  to 
expect  from  him.  Next  session  the  noble  lord  and  the  attorney  general  turned  quite 
round.  They  had  a  different  story  about  the  same  transaction,  and  gradually,  as  the 
aspect  of  things  was  changed  on  the  other  side  of  the  Atlantic,  there  has  been  a  grad- 
ual return  to  good  sense  and  fairness,  not  only  on  the  part  of  members  upon  the 
treasury  bench,  but  of  other  members  of  the  House. 

Now,  sir,  I  would  not  willingly  say  a  word  that  would  wound  either  the  noble  lord 
at  the  head  of  the  Foreign  Office,  or  the  Chancellor  of  the  Exchequer,  because  I  do  not 
know  amongst  the  official  statesmen  of  this  country  two  men  for  whom  I  have  greater 
sympathy  or  more  respect ;  but  I  have  to  complain  of  them  ;  I  do  not  know  why  it  is 
that  they  both  go  down  to  Newcastle — a  town  in  which  I  feel  a  great  interest— and 
there  give  forth  words  of  offense  and  WM-wisdom.  I  know  that  what  the  noble  lord 
said  was  all  very  smart,  but  really  it  was  not  true ;  and  I  have  not  much  respect  for 
a  thing  that  is  merely  smart,  and  is  not  true.  The  Chancellor  of  the  Exchequer  made  a 
statement  too.  The  papers  made  it  appear  that  he  did  it  with  exultation ;  but  that  is  a 
mistake.  But  he  made  a  statement,  and  though  I  do  not  know  what  will  be  in  his 
budget  I  know  his  wishes  in  regard  to  that  statement,  namely,  that  he  never  had  made  it. 
Those  gentlemen,  bear  in  mind,  sit  on  the  hill ;  they  are  not  obscure  men,  making 
speeches  in  a  public  house,  or  even  at  a  respectable  mechanics'  institution ;  they  are 
men  whose  voice  is  heard  wherever  the  English  language  is  known.  And  knowing 
that,  and  knowing  what  effect  their  speeches  will  have,  especially  in  Lancashire,  where 
men  are  in  trade,  and  feel  the  profits  and  losses  of  everybody,  they  use  the  language  I 
complain  of ;  and  I  can  conceive  some  idea  of  the  irritation  those  statements  must 
have  caused  in  the  United  States.  I  might  refer  to  the  indiscriminating  abuse  of  the 
honorable  and  learned  gentleman,  the  member  for  Sheffield ;  and  I  may  add  to  that  the 
unsleeping  ill-will  of  the  noble  lord,  the  member  for  Stamford.  I  am  not  sure  that  these 
two  members  of  the  House  are  in  the  least  degree  converted  yet.  I  think  I  heard  the 
honorable  member  for  Sheffield  utter  to-night  some  ejaculation  that  looked  as  if  he 
retained  all  of  his  old  sentiments.  [Mr.  Eoebuck :  Exactly.]  I  am  sorry  it  is  so.  I 
did  hope  that  these  things  would  be  regretted  and  repented  of ;  and  I  must  express 
my  hope  that  if  any  one  of  you  who  have  been  thus  ungenerous  shall  ever  fall  into  trouble 
of  any  kind  you  will  find  your  friends  more  kind  and  generous  than  you  have  been  to 
your  fellow  countrymen — for  I  will  still  call  them  so — at  the  other  side  of  the  Atlantic. 
And  as  to  the  press,  sir,  I  think  it  is  unnecessary  to  say  much  about  that,  because  now 
every  night  those  unfortunate  writers  are  endeavoring  to  back  out  of  everything  they 
have  been  saying ;  and  I  can  only  hope  that  their  power  of  evil  in  fnture  will  be 
greatly  lessened  by  the  stupendous  exhibition  of  ignorance  and  folly  which  they  have 
made  to  the  world. 

Now,  sir,  having  made  this  statement,  I  suppose  the  noble  lord,  the  member  for  Stamford 
if  he  were  to  get  up  after  me,  would  say,  "Well,  if  all  this  be  true — if  we  have  done  all 
these  injurious  things — if  we  have  created  all  this  irritation  in  the  United  States,  will  it 
not  be  likely  that  that  irritation  will  provoke  a  desire  for  vengeance,  and  that  the  chances 
of  war  are  greatly  increased  by  it?"  I  do  not  know  whether  the  chances  of  war  are 
increased,  but  I  will  say  that  not  only  is  war  not  certain,  but  it  is  to  the  last  degree 
improbable.  But,  sir,  there  is  another  side  to  this  question.  All  England  is  not 
included  in  the  rather  general  condemnation  which  I  have  thought  it  my  duty  to 
express.  There  is  another  side.  Looking  to  our  own  population,  what  have  the  mil- 
Jions  been  saying  and  doing — the  millions  you  are  so  much  afraid  of? — especially  the 
noble  lord,  the  member  for  Stamford,  who  objects  to  the  transference  of  power  to  those 
millions  from  those  who  now  hold  it,  and  that  is  a  natural  thing.  But  I  beg  leave  to 
tell  the  House  that,  taking  the  counties  of  Lancashire  and  Yorkshire,  your  great  coun- 
ties of  population,  the  millions  of  men  there,  whose  industry  has  not  only  created  but 
sustains  the  fabric  of  your  national  power,  have  had  no  kind  of  sympathy  with  the 
views  I  have  been  condemning.  They  have  been  more  generous,  and  more  wise;  they 
have  shown  that  magnanimity  and  love  of  freedom  are  not  extinct.  And  speak- 
ing of  the  county  from  which  I  come,  the  county  of  many  sorrows,  whose  griefs  have 
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hung  like  a  dark  cloud  over  almost  every  heart  during  the  last  three  years,  all  the 
attempts  there  of  the  agents  of  the  confederacy  hy  money,  hy  printing,  by  platform 
speeches,  by  agitation,  have  utterly  failed  to  get  from  that  population  one  expression 
of  sympathy  with  the  American  insurrection.  And,  sir,  if  the  boud  of  nuion  and 
fl'iendship  between  England  and  America  shall  remain  unbroken,  we  sliall  not  have 
to  thank  the  wealthy  and  cultivated,  but  the  laborious  millions  wliom  statesmen  and 
histories  too  frequently  make  little  account  of.  They  know  a  little  of  the  United 
States,  which  gentlemen  opposite,  and  some  on  this  side  of  the  House  do  not  appear  to 
know.  They  know  that  every  man  of  them  would  be  better  oif  on  the  American  con- 
tinent, if  he  chose  to  go  there,  and  would  be  welcome  to  every  right  and  privilege 
that  the  people  are  in  possession  of  They  know  farther,  that  every  man  may  have 
from  the  United  States  government  a  free  gift  of  one  hundred  and  sixty  acres  of  the 
most  fertUe  land  in  the  world.  [A  laugh.]  I  do  not  understand  that  laugh,  but  one  hun- 
dred and  sixty  acres  of  land  is  a  great  deal  for  a  man  who  has  no  land,  to  get  under  the 
homestead  act  of  America.  I  can  tell  you  that  the  homestead  act  and  the  liberality  of 
the  American  government,  have  had  a  great  effect  upon  the  population  of  the  north  of  Eng- 
land, and  I  can  tell  you  this,  that  the  laboring  population  of  this  country,  the  artisans  and 
the  mechanics,  will  never  join  heartily  in  any  policy  which  is  intended  to  estrange  the 
people  of  the  United  States  from  the  people  of  the  United  Kingdom.  But,  sir,  we  have 
other  securities  for  peace  which  are  not  less  than  these,  and  I  find  them  in  the  char- 
acter of  the  government  and  people  of  the  American  Union.  I  think  the  right  honor- 
able gentleman,  the  member  for  Buckinghamshire  (Mr.  Disraeli)  referred  to  what  must 
reasonably  be  supposed  to  happen  in  case  this  rebellion  should  be  put  down,  that 
when  a  nation  was  exhausted  it  would  not  rush  rashly  into  a  new  struggle.  The  loss  of 
life  has  been  great,  the  loss  of  treasure  enormous.  Happily  for  them  this  life  and  this 
treasure  has  not  been  sacrificed  to  keep  a  Bourbon  on  the  throne  of  France,  nor  to  keep 
the  Turks  in  Europe ;  it  was  for  an  object  which  every  man  could  comprehend,  which 
every  man  could  examine  by  the  light  of  his  own  intelligence  and  his  own  conscience; 
and  if  men  have  given  their  lives  and  their  possessions,  it  was  for  the  attainment  of  a 
great  end,  the  maintenance  of  the  unity  and  integrity  of  a  great  country.  History  in 
the  future  must  be  written  in  a  different  spirit  from  all  history  of  the  past,  if  it  shall 
express  any  condemnation  of  that  people.  Mr.  Lincoln  who  is  now  for  the  second  time 
President  of  the  United  States,  was  elected  exclusively  by  what  was  termed  the  repub- 
lican party.  He  is  now  elected  by  what  may  be  called  the  great  Union  party  of  the 
natior .  But  Mr.  Lincoln's  party  has  always  been  for  peace.  That  party  in  the  North  has 
never  carried  on  any  war  of  aggression,  and  has  never  desired  one.  I  speak  of  the  North 
only — the  free  States.  And  let  the  House  remember  that  in  that  country,  landed  property, 
property  of  aJl  kinds,  is  more  universally  diffused  than  in  any  other  nation  ;  that  instruc- 
tion and  school  education  are  also  more  widely  diffused  there  than  among  any  other  peo- 
ple. Well,  I  say,  they  have  never  carried  on  hitherto  a  war  for  aggrandizement  or  for  ven- 
geance, and  I  believe  they  will  not  begin  one  now.  Canada,  I  think  the  noble  lord  will 
admit,  is  a  very  tempting  bait,  not  for  the  purpose  of  annexation,  but  for  the  purpose  of 
humiliating  this  country.  I  agree  with  the  honorable  gentlemen  who  have  said,  that  it 
would  be  discreditable  to  England,  in  the  light  of  her  past  history,  that  she  should 
leave  any  pqrtion  of  her  empire  undefended  which  she  could  defend.  But  still,  it  is 
admitted — and  I  think  the  speech  of  the  right  honorable  gentleman,  the  member  for 
Calne,  (Mr.  Lowe,)  produced  a  great  effect  upon  those  who  heard  it — the  House  admit- 
ted that  in  case  of  war  with  the  United  States,  Canada  could  not  be  defended  by  any 
power  on  land  or  at  sea,  which  this  country  could  raise  or  spare  for  that  purpose.  I 
am  very  sorry,  not  that  we  cannot  defend  Canada,  hut  that  any  portion  of  the  domin- 
ions of  the  British  Crown  is  in  such  circumstances  as  to  tempt  evil-disposed  people  tQ 
attack  it  with  a  view  of  humiliating  ns,  because  I  believe  that  transactions  which 
humiliate  a  government  and  a  nation,  are  not  only  disagreeable,  but  a  great  national 
harm.  But  now,  is  there  a  war  party  in  the  United  States  ?  Well,  I  believe  there  is. 
It  is  that  party  which  was  a  war  party  eighty  years  ago.  It  is  the  party  represented 
by  honorable  gentlemen  who  sit  on  that  bench— the  Irish  party.  They,  in  the  United 
States  who  are  hostile  to  this  country,  are  those  who  were  recently  malcontent  subjects 
of  the  right  honorable  gentleman,  the  member  for  Tarn  worth.  It  is  these,  and  such  as 
these,  to  whom  the  noble  lord  at  the  head  of  the  government  offers  only  such  consola- 
tion as  that  of  telling  them  that  "  the  rights  of  the  tenants  are  the  wrongs  of  the  land- 
lords," who  constitute  the  only  war  party  in  the  United  States ;  and  it  was  the  war  party 
in  the  days  of  Lord  North.  But  the  real  power  of  the  United  States  does  not  rest  on 
that  class.  American  mobs — and  excepting  some  portion  of  the  population  of  New 
York  I  would  not  apply  the  language  even  to  them,  for  the  sake  of  forcing  their  Con- 
gress and  their  Executive  to  a  particular  coarse — are  altogether  unknown.  The  real 
mob  in  your  sense,  is  that  party  of  chivalrous  gentlemen  in  the  South,  who  have 
received,  I  am  sorry  to  say,  so  much  sympathy  from  some  persons  in  this  country  and 
in  this  House.  But  the  real  power  depends  upon  another  class,  the  land-owners 
throughout  the  country,  and  there  are  millions  of  them.  Why,  in  this  last  election  for 
President  of  the  United  States,  I  was  told  by  a  citizen  of  New  York,  who  was  most 
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active  in  the  election,  that  in  the  United  States  alone,  100.000  Irish  votes  were  given, 
as  he  expressed,  solidly,  that  is  in  one  mass,  for  General  McClellan,  and  that  not  more 
than  2,000  were  given  for  President  Lincoln.  You  see  the  preponderance  of  that  party 
in  the  city  of  New  York,  and  that  is  the  feeling  throughout  the  State  of  New  York ; 
but  thronghout  the  whole  of  the  United  States  it  is  merely  a  small  percentage  which 
has  no  sensible  effect  upon  the  constitution  of  Congress,  or  upon  legislation  or  govern- 
ment. My  honorable  friend  the  member  for  Bradford,  (Mr.  W.  E.  Forster,)  referred 
to  a  point  which  I  suppose  has  really  been  the  cause  of  this  debate,  and  that  is  the 
temper  of  the  United  States  in  making  certain  demands  upon  our  government.  I  asked 
a  question  the  other  night  after  the  noble  lord  had  asked  a  question  upon  the  subject — 
I  asked  whether  we  had  not  claims  against  them.  I  understaud  claims  were  made 
upon  us  by  the  United  States  amounting  to  £300,000  or  £400,000.  I  am  afraid  that 
we  have  claims  against  them  amounting  probably  to  as  much  as  that.  If  any  man 
thinks  he  has  a  right  to  go  to  law  with  another,  and  that  other  has  an  answer  to  his 
claim,  the  case  must  be  heard.  And  so  between  two  great  natious  aud  two  free  gov- 
ernments. If  one  has  claims  against  the  other,  aud  the  other  has  claims  against  it, 
clearly,  nothing  can  be  more  fair  than  that  those  claims  shoiild  be  courteously  and 
honestly  considered.  It  is  quite  absurd  to  suppose  that  the  English  government  and 
the  government  at  Washington  can  have  a  question  about  half  a  million  of  money,  which 
they  cannot  amicably  settle.  The  noble  lord,  I  believe,  thinks  it  is  not  a  question 
for  arbitration,  but  that  it  is  a  question  of  principle.  Well  all  questions  of  property 
almost,  are  questions  of  law,  and  you  go  to  a  lawyer  aud  settle  them,  if  you  can.  In 
this  case  it  would  be  surely  as  easy  to  have  the  matter  settled  by  some  impartial  per- 
son, as  it  was  to  ask  the  Senate  or  somebody  at  Hamburg  to  settle  a  question  between 
this  country  and  the  empire  of  Brazil.  Our  most  perfect  security  is,  that  as  the  war 
in  America  draws  to  a  close,  if  it  should  happily  soon  draw  to  a  close,  we  shall  become 
more  generous  to  them,  and  their  government  and  people  will  probably  become  less 
irritated  toward  us,  and  when  the  passions  have  cooled  down,  I  am  quite  sure  that  Mr. 
Seward  on  that  side,  and  Earl  Russell  on  this,  Mr.  Adams  here,  and  Sir  Frederick 
Bruce  there,  will  be  able  without  much  difficulty,  to  settle  this,  after  all,  unim- 
portant matter  as  a  question  of  accounts  between  the  two  nations. 

I  have  only  one  more  observatioa  to  make,  audit  is  this :  I  suspect  the  root  of  all 
the  unfortunate  circumstances  that  have  occurred  is  in  the  feeling  of  jealousy  which 
we  have  cherished  with  regard  to  the  American  nation.  It  was  very  much  shown  at 
the  beginning  of  this  war,  when  a  member  whom  I  will  not  name,  for  I  am  sure  his 
wish  is  that  Ms  name  should  not  be  mentioned  in  connection  with  it  now,  spoke  of  the 
bursting  of  the  bubble  republic.  I  recollect  Lord  John  Russell  as  he  then  was,  sitting  on 
that  bench  turned  round  and  rebuked  him  in  language  that  was  worthy  of  his  name,  and 
character,  and  position.  I  beg  to  tell  that  gentleman,  and  anybody  else  who  talks 
about  a  bubble  republic,  that  I  have  a  strong  suspicion  he  will  see  that  a  great  many 
bubbleswill  burst  before  that.  Why  should  we  fear  a  great  nation  on  the  American 
continent?  Some  people  fear  that  should  America  become  a  great  nation,  she  will  be 
arrogant  and  aggressive.  It  does  not  follow  that  it  should  be  so.  The  character  of 
a  nation  does  not  depend  altogether  upon  its  size,  but  upon  the  instruction,  the  civiliza- 
tion, and  the  morals  of  its  people.  You  fancy  the  supremacy  of  the  sea  will  pass  away 
from  you ;  and  the  noble  lord,  I  dare  say,  who  has  had  much  experience,  and  is  wiser 
on  the  subject  than  any  man  in  the  House,  will  say  that  "Rule  Britannia"  would 
become  obsolete.  Well,  inasmuch  as  tbe  supremacy  of  the  sea  means  arrogance  and 
the  assumption  of  supremacy  on  the  part  of  this  countiy,  the  sooner  that  becomes 
obsolete  the  better.  I  do  not  believe  that  it  is  for  the  advantage  of  this  country  or  any 
country  in  the  world  that  any  one  nation  should  pride  itself  upon  what  it  terms 
supremacy  of  the  sea ;  and  I  hope  the  time  is  coming — I  believe  the  hour  is  hastening — 
when  we  shall  find  that  law  and  justice  shall  guide  the  counsels,  and  shall  direct  the 
policy  of  the  Christian  nations  of  the  world.  Nature  will  not  be  balHed  because  we 
are  jealous  of  the  United  States — the  decrees  of  Providence  will  not  be  overthrown  by 
aught  we  can  do.  The  population  of  the  United  States  is  now  not  less  than  thirty-five 
millions.  When  the  next  Parliament  of  England  has  lived  to  the  age  that  this  has  lived 
to,  that  population  will  be  forly  million,  and  you  may  calculate  that  increase  at  the  rate 
of  rather  more  than  one  million  of  persons  per  year.  Who  is  to  gainsay  it  ?  Will  constant 
snarling  at  a  great  republic  alter  the  state  of  things  or  swell  us  up  in  these  islands  to 
forty  million  or  fifty  million,  or  bring  them  down  to  our  thirty  milUous  ?  Honorable 
members  and  the  country  at  large  should  consider  these  facts,  and  learu  from  them 
that  it  is  the  interest  of  the  nations  to  be  as  one — to  bo  in  perfect  courtesy  and  amity 
witti  the  English  nation  on  the  other  side  of  the  Atlantic.  I  am  sure  the  longer  that 
nation  exists  the  less  will  our  people  be  disposed  to  sustain  you  in  any  needless  hostil- 
ity against  them,  or  jealousy  of  them.  And  I  am  the  more  convinced  of  this  from  what 
I  have  seen  of  their  conduct  in  the  north  of  England  during  the  last  four  years.  I  believe 
on  the  other  hand,  that  the  American  people,  when  this  excitement  is  over,  will  be 
Willing,  so  far  as  aggressive  acts  against, us  are  concerned,  to  bury  in  oblivion  trans- 
actions which  have  given  them  much  pain,  and  that  they  will  make  the  allowance 
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which  they  may  fairly  make,  that  the  people  of  this  country,  even  those  high  in  rank 
and  distinguished  iu  culture  have  had  a  very  inadequate  knowledge  of  the  real  state 
of  the  events  which  have  taken  place  ia  that  country  since  the  beginning  of  the  war. 
It  is  on  record  that  when  the  author  of  the  "  Decline  and  Fall  of  the  Roman  Emnire"  was 
about  beginning  his  great  work,  David  Hume  wrote  a  letter  to  him,  urging  him  not  to 
employ  the  French  but  the  English  tongue,  "because,"  he  said,  "our  establishments 
in  America  promise  superior  stability  and  duration  to  the  English  language."  How  far 
that  promise  has  been  in  part  fulfilled,  we  who  are  now  living  can  state ;  but  how  far  it 
wiU  be  more  largely  and  more  completely  fulfilled  in  after-times  we  must  leave  after- 
times  to  tell.  I  believe  that  in  the  centuries  which  are  to  come,  it  will  be  the  greatest 
pride  and  the  highest  renown  of  England,  that  from  her  loins  have  sprung  a  hundred 
millions— it  may  be  two  hundred  millions — of  men  who  dwell  and  prosper  on  that 
continent  which  the  old  Genoese  gave  to  Europe.  Sir,  if  the  sentiments  which  I  have 
uttered  shall  become  the  sentiments  of  the  Parliament  and  people  of  the  United  Kingdom ; 
if  the  moderation  which  I  have  described  shall  mark  the  course  and  government  of 
the  people  of  the  United  States — then,  notwithstanding  some  present  irritation  and 
some  present  distrust— and  I  have  faith  in  both  us  and  them— I  believe  that  these  two 
great  commonwealths  will  march  abreast,  the  parents  and  the  guardians  of  freedom 
and  justice,  wheresoever  their  language  shall  be  spoken  and  their  power  shall  extend. 
ViscoDNT  Palmerston:  Sir,  however  long  this  discussion  may  have  been,  I,  for 
one,  cannot  regret  that  it  has  taken  place ;  for  by  the  majority  of  members  in  this 
House  two  opinions  have  been  expressed  which  cannot  fail  to  be  useful  in  the  quarters 
to  which  they  have  been  addressed.  The  first  opinion  is  that  which  has  been  peculiarly 
dwelt  upon  by  the  honorable  member  who  has  just  sat  down,  namely,  the  most  earnest 
desire  that  the  most  friendly  relations  should  be  maintained  between  Great  Britain  and 
the  United  States  of  America;  and  next,  the  opinion  that  we  should  maintain  the 
connection  which  exists  between  this  country  and  our  provinces  on  the  North  Ameri- 
can continent  so  long  as  the  people  of  those  provinces  are  desirous  of  maintaining  their 
connection  with  the  mother  country.  The  honorable  member  who  had  just  spoken 
(Mr.  Bright)  has  made  what  iu  one  respect  may  appear  a  paradoxical,  but  what,  I 
think,  as  human  nature  is  constituted,  was  a  very  conciliatory  speech  toward  the 
United  States,  for  though  the  honorable  member  reviewed  a  long  course  of  events  to 
prove  that  the  United  States  have  been  most  grievously  ill-treated  by  this  country — I 
do  not  agree  -nith  him  in  any  one  of  these  points — it' is  no  doubt  'a  part  of  human 
nature  that  you  cannot  better  please  any  man  or  any  set  of  men  than  b3'  telling  them 
they  have  been  exceedingly  fll-used.  I  wiU  not  follow  the  honorable  member  when 
he  complains  that  we  admitted  the  belligerent  rights  of  the  South — an  admission  which 
was  the  result  of  necessity  and  not  of  choice;  I  will  not  follow  him  into  the  discussion 
of  the  Trent  question,  which  I  thought  had  been  fully  disposed  of,  and  into  the  ques- 
tions which  have  arisen  between  the  government,  or  rather,  I  should  say,  the  people  of 
some  parts  of  Canada  and  the  United  States,  because,  as  he  admitted  himself,  the 
conduct  of  the  Canadian  government  has  been  such  as  to  be  acknowledged  gratefully 
by  the  government  of  the  United  States  as  "a  full  and  complete  fulfilment  of  the  duties 
of  friendly  neighborhood.  The  honorable  gentleman  says  there  exists  in  this  country 
a  jealousy  of  the  United  States.  Sir,  I  utterly  deny  that  assertion.  We  feel  no  jeal- 
ousy of  the  United  States.  On  the  contrary,  I  am  sure  that  every  Englishman  must 
feel  proud  at  seeing  upon  the  other  side  of  the  Atlantic  a  community  sprung  from  the 
same  ancestry  as  ourselves,  rising  in  the  scale  of  civilization,  and  attaining  every 
degree  of  prosperity — aye,  and  of  power,  as  well  as  wealth.  I  therefore  entirely  deny 
that  there  exists  in  this  country  any  feeling  of  jealousy  as  regards  the  United 
States.  Undoubtedly  there  are  men  who,  differing  from  the  honorable  gentleman  in 
their  theory  of  government,  cannot  see  with  the  same  approbation  which  he  feels  the 
trial  on  the  other  side  of  the  Atlantic  of  a  system  of  government  which  we  do  not 
think  is  the  best  or  the  most  conducive  to  the  happiness  of  those  for  whom  it  was 
established.  But  that  is  an  entirely  different  thing  from  the  feeling  which  the  hon- 
orable gentleman  has  supposed.  No  doubt  during  this  contest  in  America  there  has 
been  expressed,  and  probably  felt,  both  in  the  North  and  in  the  South,  some  irritation 
against  this  country.  But  that  irritation  has  been  caused  by  the  natural  feeling 
which  two  parties  in  a  quarrel  have,  that  a  third  party  who  does  not  espouse  either 
side  is  to  a  certain  degree  doing  both  sides  an  injury,  or  giving  them  some  cause  of 
complaint  or  of  jealousy.  The  North  wished  us  to  declare  on  their  side ;  the  South 
wished  us  to  declare  on  theirs ;  and  as  we  maintained  a  perfect  neutrality  between  the 
two,  some  slight  degree  of  irritation  arose  on  both  sides  against  us.  But  I  am  equally 
persuaded,  with  the  honorable  gentleman,  that  among  the  great  bulk  of  the  people  of 
the  United  States  there  are  feelings  deeper  than  that  irritation — feelings  of  good  will 
towards  the  country  from  which  their  ancestors  were  derived ;  and  I  am  satisfied  that 
when  this  unfortunate  contest  shall  have  ceased,  whatever  its  termination,  the  natural 
feeling  of  good  will  and  relationship  which  ought  to  prevail  between  two  kindred  nations 
will  take  the  placeof  any  temporary  irritation  which  the  circumstances  of  the  war  may 
have  occasioned.    I  am  quite  satisfied  also  that  England  will  not  give  to  the  United  States 
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any  just  cause  of  complaint — that  the  war  will  not  proceed  from  us;  and  if  war  does 
not  proceed  from  our  side,  and  if,  as  the  honorable  gentleman  thinks,  it  does  not  proceed 
from  theirs,  then  we  may  have  a  well-founded  expectation  that,  in  spite  of  adverse 
appearances  for  the  moment,  and  in  spite  of  the  prognostications  of  many,  the  friendly 
relations  between  this  country  and  the  United  States  will  not  incur  any  real  dallger  of 
interruption.  But  that  is  no  reason  why  we  should  not  use  the  means  in  our  power 
to  place  our  fellow-citizens,  if  I  may  so  call  them,  in  Canada  and  the  northern  provinces, 
in  a  state  of  defense  should  they  be  attacked.  Sir,  there  is  no  better  security  for  peace 
than  strength  to  resist  attack,  if  attack  should  come.  That  is  no  provocation.  It  is 
an  abuse  of  terms  to  say  that  when  you  employ  means  to  prevent  danger,  if  it  should 
arise,  you  are  provoking  that  danger  and  irritating  the  party  against  whom  those  pre- 
cautions may  be  taken.  If  no  animosity  exists  these  precautions  can  have  no  ettect 
except  that  of  inspiring  confidence  in  the  party  in  whose  favor  they  are  madp.  If,  on 
the  other  hand,  there  be  a  disposition  to  attack,  that  disposition  is  sure  to  be  lessened 
in  proportion  as  the  chance  of  success  is  diminished.  Now,  I  cannot  agree  with  my 
right  honorable  friend  the  member  for  Calne  (Mr.  Lowe)  in  thinking  that  whatever  are 
the  difficulties — and  difficulties  undoubtedlj'  there  may  be  in  successfully  resisting  an 
attack,  if  it  should  be  made  by  America  on  Canada,  we  should  regard  the  defense  of 
Canada  as  an  undertaking  which  we  could  not  succeed  in  accomplishing.  I  think,  on 
the  contrary,  that  Canada  may  be  defended,  and  I  also  feel  that  the  honor  of  England 
and  the  good  faith  which  is  due  to  our  loyal  fellow-countrymen  in  these  northern 
provinces  require  that,  at  all  events,  we  should  make  the  attempt  successfully  to 
defend  her.  Not  concurring,  therefore,  in  the  argument  of  my  right  honorable  friend 
that  Canada  cannot  be  defended — least  of  all  do  I  concur  in  his  conclusion  that,  assum- 
ing defense  to  be  impossible,  we  ought  forthwith  to  withdraw  our  troops.  I  neither 
admit  the  argument  nor  assent  to  its  conclusion ;  and  I  am  anxious  that  there  should 
be  no  mistake  on  the  subject,  and  it  may  be  fully  understood  that  it  is  not  the  intention 
of  the  government  to  follow  the  advice  of  my  right  honorable  friend  and  withdraw 
our  troops  from  Canada.  On  the  contrary,  I  feel  that  the  honor  of  England  demands 
and  that  our  duty  as  a  gOTernment  binds  us  to  do  evei^ything,  moreover,  that  we  shall 
have  the  sanction  of  the  British  nation  in  doing  everything  that  we  can  to  defend  our 
fellow-countrymen  in  Canada  if  attacked.  As  I  have  already  said,  I  am  persuaded  that 
the  tone  of  moderation  which  has  prevailed  in  this  debate  must  be  useful  both  in  Canada 
and  in  the  United  States.  No  doubt  there  are  those  who  have  endeavored  to  persuade  the 
people  of  the  United  States  that  there  exists  in  this  country  a  spirit  of  hostility  toward 
them,  and  that  we  are  looking  out  for  grounds  of  quarrel.  There  can,  however,  be  no 
real  and  just  grovmds  for  quarrel  between  us.  We  certainly  shall  not  seek  such  grounds, 
nor  shall  we  invent  them ;  and  if  the  speech  of  the  honorable  gentleman  wlio  has  just  sat 
down  be  a  true  and  faithful  exposition  of  the  sentiments  of  the  people  of  the  United  States, 
there  can  be  no  well-founded  apprehension  that  the  peace  happily  prevailing  between 
us  is  in  danger  of  interruption.  I  can  confirm  the  statement  of  my  right  honorable 
friend,  that  the  present  relations  between  the  two  governments  are  perfectly  friendly 
and  satisfactory.  We  have  no  complaint  to  make  of  the  government  of  the  United 
States;  they  have  acted  in  a  fair  and  honorable  manner  in  all  the  matters  that  may 
have  arisen  between  us.  No  doubt  there  are  claims  which  they  have  put  forward, 
not  urging  them  at  present,  but  laying  the  ground  for  their  discussion  at  some  future 
time.  No  doubt,  also,  we  have  claims  upon  them  which  we  do  not  put  forward- at 
present,  but  have  announced  to  be  claims  which  at  some  future  time  may  be  discussed. 
But  I  should  trust  that  we  both  feel  it  to  be  for  the  interest,  aye,  and  for  the  honor  of 
the  two  countries,  that  peace  should  be  preserved,  and  that  matters  of  this  sort  ought  to 
be  capable  of  a  friendly  and  amicable  adjustment.  All  I  can  say  is  that  the  government, 
as  long  as  they  continue  to  be  chargeable  with  the  conduct  of  affairs,  will  do  every- 
thing that  the  honor  and  interests  of  the  country  permit  them  to  do  to  maintain 
inviolate  the  relations  of  peace  and  friendship  between  the  two  countries. 
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DEBATES  IN  THE  HOUSE  OF  COMMONS  OF  MAT  26  AND 

30,  1865,  ON  THE  SUBJECT  DF  THE  SO-CALLED 

ALABAMA  CLAIMS.* 

[From  Hansard's  Parliamentary  Debates,  vol.  179,  p.  876.] 

HoTTSB  OF  Commons,  May  26, 1865. 

TUStlTED    STATES. — THE   "ALABAMA"   CLAIMS-QUESTION. 

Sir  John  Walsh  said  he  would  beg  to  ask  the  first  lord  of  the  treasury  whether 
her  Majesty's  government  has  received  from  the  government  of  the  United  States  any 
formal  and  official  demand  for  compensation  to  American  subjects  for  losses  sustained 
by  the  Alabama,  or  any  other  confederate  cruisers  alleged  to  have  been  equipped  in 
British  ports  ? 

Viscount  Palmeeston.  Sir,  a  correspondence  has  been  going  on  for  some  time — two 
years  I  think — between  the  government  of  the  United  States  and  her  Majesty's  govern- 
ment, on  the  subject  of  the  prizes  taken  by  the  Alabama  and  other  vessels  of  a  similar 
character.  Within  the  last  few  days  we  have  received  farther  communications  from 
Mr.  Adams  on  that  subject,  to  which  of  course,  as  yet  there  has  not  been  sufficient  time 
to  reply.  It  is  right  to  say  that  the  whole  correspondence,  though  each  party  has 
stated  their  respective  views,  has  been  carried  on  in  very  friendly  and  most  amicable 
terms. 


[From  Hansard's  Parliamentary  Debates,  vol.  179,  pp.  1107-1109.] 

House  oe  Commons,  May  30, 1865. 

UNITED  states. — THE  ALABAMA — QUESTION. 

Mr.  Shaw-Lefevke.  As  some  misapprehension  was  caused  by  the  answer  of  the 
noble  lord  (Viscount  Palmerston)  the  other  night,  to  a  question  put  by  the  honorable 
member  for  Radnorshire,  (Sir  John  Walsh,)  I  wish  to  ask  whether  the  communication 
which  the  noble  lord  said  had  been  received  from  the  United  States  government,  with 
respect  to  the  losses  caused  by  the  Alabama  and  other  similar  vessels,  is  in  any  way 
contradictory  in  tenor  and  spirit  to  ]Mt.  Adams's  dispatch  of  October,  1863,  in  which 
he  stated  that,  in  order  to  preserve  amity  and  friendship  between  the  two  countries, 
he  was  instructed  by  his  government  to  postpone  any  question  which  might  arise  with 
reference  to  the  depredations  of  the  Alabama  to  some  future  time,  when  it  could  be 
discussed  with  calmness.  And  I  also  wish  to  ask  whether  that  communication  was 
dated  before  or  after  the  accession  of  President  Johnson. 

Viscount  Palmerston.  I  can  only  repeat  what  I  said  on  a  former  occasion — that 
communications  have  been  going  on  between  the  two  governments  for  a  considerable 
time  past,  with  regard  to  the  captures  made  by  the  Alabama  and  other  ships  of  the 
same  kind.  My  honorable  friend  wishes  to  know  whether  in  a  recent  communication, 
the  identical  words  were  repeated  which  were  contained  in  any  former  one.  I  am  not 
aware  that  the  identical  words  are  used  ;  but  the  general  tenor  of  the  communication 
is  the  same,  and  refers  to  the  same  matters  as  the  previous  communications,  a  certain 
portion  of  which  have  been  laid  before  Parliament,  and  are  now  on  the  table  of  the 
House.  My  honorable  friend  asks  whether  the  last  communication  was  made  since 
the  accession  of  President  Johnson.  It  was  made  here  since  that  time  ;  but  whether 
the  instructions  upon  which  it  was  made  were  issued  by  President  Lincoln  or  President 
Johnson  I  cannot  inform  you. 

Lord  Robert  Cecil.  I  understood  the  noble  lord  at  the  head  of  the  government  to 

*  Transmitted  witb  dispatcb  No.  975,  from  Mr.  Adams  to  Mr.  Seward,  Jnne  3, 1865,  see  Vol.  I,  p.  323. 
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say  that  the  former  demands  on  the  subject  of  the  Alabama  had  been  conveyed  in  a 
correspondence  of  which  a  portion  had  been  laid  before  Parliament.  I  wish  to  ask  the 
noble  lord  what  are  the  dates,  or  at  least,  what  is  the  approximate  period  of  the  cor- 
respondence relating  to  the  demands  on  account  of  the  Alabama  which  has  not  been 
laid  before  Parliament  ? 

Viscount  Palmeeston.  I  am  unable  to  answer  off-hand  the  question  of  the  noble 
lord. 

Mr.  W.  E.  FoESTEE.  Is  it  not  possible  in  a  case  of  such  considerable  importance,  for 
the  under-secretary  for  foreign  affairs,  or  some  other  person  on  behalf  of  the  govern- 
ment to  give  more  explicit  answer  to  the  question  which  has  been  put  by  the  honorable 
member  f  because  the  fact  is  one  of  very  considerable  importance.  There  seems  to  be  an 
impression  abroad — I  believe  an  unfounded  impression — that  since  the  accession  of  Pres- 
ident Johnson,  claims  with  regard  to  the  Alabama  have  been  made  in  a  different  spirit 
from  that  in  which  they  were  made  formerly.  I  rather  gather  from  the  question  of  the 
noble  lord  (Lord  Robert  Cecil)  that  he  is  not  altogether  satisfied  with  the  reply  of  the 
noble  lord  at  the  head  of  the  government.  It  is  of  importance  that  the  mind  of  the 
country  should  be  set  at  rest  upon  this  subject ;  and  if  it  be  the  ease,  as  I  believe  it  is, 
that  no  fresh  feature  has  been  introduced  into  the  claims  on  account  of  the  Alabama 
within  these  few  months,  I  hope  the  under-secretary  for  foreign  affairs  will  be  able  to 
state  that  distinctly. 

Mr.  Layabd.  The  case  is  very  simple.  The  original  demand  was  that  contained  in 
papers  which  have  been  laid  on  the  table  of  the  House  last  year,  or  at  the  end  of  the 
previous  session.  Whenever  cases  have  arisen,  whether  solitary  or  otherwise,  of  vessels 
captured  by  the  Alabama  and  other  ships  of  that  nature,  Mr.  Adams,  in  putting  for- 
ward the  claim  in  each  particular  case,  has  reiterated  the  original  claim  alinost  in  the 
same  words.  A  short  time  ago,  in  a  note  which  reached  her  Majesty's  government 
before  the  death  of  President  Lincoln,  that  demand  was  incidentally  renewed  in  words 
almost  identical  with  the  original  claim.  That  is  the  state  in  which  the  case  rests  at 
present.  There  has  been  no  fresh  demand,  neither  has  the  claim  been  withdrawn. 
The  demands  which  have  been  made  of  late  are  continuations  of  the  original  demand. 

Motion  agreed  to. 
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DEBATE  IN"  THE  HOUSE  OP  COMMONS  OP  JULY  23, 1866,  ON 
"OUE  RELATIONS  WITH  THE  UNITED  STATES."* 

[From  Hansard's  Parliamentary  Debates,  vol.  184,  p.  1280.] 

House  of  Commons,  July  23,  1866. 

UNITED  STATES — OUE  EELATIONS  WITH — QUESTION. 

Mr.  White  said  he  would  beg  to  ask  the  secretary  of  state  for  foreign  affairs  -whether, 
looking  to  the  conspicuous  good  faith  and  friendly  feeling  of  the  government  of  the 
United  States  towards  this  country  in  its  recent  conduct  to  the  Fenians,  her  Majesty's 
government  is  prepared  to  submit  all  claims  and  matters  in  dispute  between  the  two 
powers  to  an  arbitration  mutually  acceptable. 

Lord  Stanley.  I  agree,  sir,  in  the  opinion  which  the  honorable  member  has  ex- 
pressed as  to  the  friendly  and  honorable  feeling  that  has  been  shown  by  the  government 
of  the  United  States  with  regard  to  this  Fenian  affair.  I  am  very  anxious  personally — 
and  I  can  speak  for  my  colleagues  as  well  as  myself — to  do  anything  that  is  reasonably 
possible  to  remove  any  feeling  of  irritation  or  of  soreness  which  may  remain  in  conse- 
quence of  circumstances  connected  with  the  late  war.  But,  with  respect  to  those  claims, 
I  am  afraid  I  cannot  give  him  so  precise  and  so  positive  an  answer  as  he  may  desire. 
With  regard  to  the  most  important  of  those  claims  a  full  discussion  has  taken  place 
between  the  government  of  the  United  States  and  those  who  preceded  us  in  office.  That 
discussion  was  terminated  six  or  seven  months  ago,  and  during  the  very  short  time  I 
have  been  in  ofBce  those  claims  have  not  been  revived.  They  involved  questions  of 
considerable  perplexity  and  difficulty,  and  I  need  not  add  that  I  have  had  very  little 
leisure  to  consider  them.  In  any  case  it  would  be  premature  on  the  part  of  the  govern- 
ment to  say  immediately  what  answer  we  should  be  prepared  to  give  to  claims  of  that 
kind  when  they  are  revived,  until  and  unless  they  are  brought  before  us.  Perhaps  I 
may  say  that,  with  a  view  to  lessen  the  probability  of  such  diiferences  arising  in  future, 
it  is  the  intention  of  the  government  to  advise  her  Majesty  to  issue  a  royal  commission 
to  inquire  into  the  working  of  the  neutrality  laws,  and,  if  necessary,  to  revise  those 
laws. 

*  Traosmitted  witli  dispatcli  No.  1,244,  from  Mr.  Adams  to  Mr.  Seward,  July  26, 1866,  see  Vol.  HI, 
p.  631. 
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DEBATES  IN  THE  HOUSE  OF  LOEDS  AND  THE  HOUSE  OF 

COMMONS  OF  JUNE  30,  1863,  ON  THE  "EECOGNITION 

OF  THE  SOUTHERN  CONFEDEEACY."* 

[From  Hansard's  Parliamentary  Debates,  vol.  171,  p.  1719.] 

House  op  Lords,  June  30, 1863. 

AMEBICA — QUESTION. 

LoED  Campbell  desired  to  ask  the  noble  earl,  the  secretary  of  state  for  foreign  affairs, 
if  the  public  interest  permitted  him  to  reply,  whether,  since  he  answered  a  similar 
question  asked  by  the  noble  marquess  (the  Marquess  of  Clanricarde)  three  or  four  days 
ago,  he  had  received  from  the  French  government  any  communication,  documentary, 
or  verbal,  designed,  or  calculated,  or  showing  any  disposition  to  promote  a,  common 
line  of  action  between  the  two  governments  with  a  view  to  the  termination  of  hostili- 
ties in  America?  That  very  day  the  Paris  correspondent  of  the  Times  had  asserted, 
with  the  greatest  emphasis  and  exactness,  that  such  a  document  as  that  to  which  he 
referred  was  in  existence ;  an  assertion  which  derived  support  from  statements  made 
in  other  quarters.  Under  these  circumstances  he  thought  it  was  desirable  their  lord- 
ships should  have  some  information  from  the  government  on  the  subject. 

Eakl  Eussell.  The  only  answer  I  can  give  to  my  noble  friend  is  that  the  French 
ambassador  called  on  me  about  an  hour  ago  at  the  Foreign  Office,  and  stated,  that  hav- 
ing heai'd  many  rumors  to  the  effect  that  he  had  been  ordered  by  his  government  to 
show  a  communication  on  this  subject  to  the  British  government,  he  wished  to  say 
that  he  had  received  no  such  order. 


[From  Hansard's  Parliamentary  Debates,  vol.  171,  pp.  1769, 1771-1841.1 

House  or  Commons,  June  30,  1863. 

RECOGNITION  OF  THE  SOUTHERN  CONFEDERACY — QUESTION. 

Mr.  W.  E.  FoRSTEE  said  he  wished  to  ask  the  under  secretary  of  state  for  foreign 
affairs,  whether  any  communications  has  been  received  by  the  Foreign  Office  from  the 
French  government  relating  to  the  recognition  of  the  southern  confederacy.  He  would 
also  beg  to  ask,  in  consequence  of  certain  remarks  which  have  appeared  of  late  in  the 
public  journals,  whether  any  recent  communication  has  passed  between  this  country 
and  the  French  government  with  regard  to  an  offer  of  mediation  or  a  proposal  for  an 
armistice  between  the  contending  parties  in  America  ? 

Mr.  Layard.  Sir,  it  is  very  important  that  I  should  give  a  clear  and  definite  answer 
to  my  honorable  friend.  No  communication  whatever,  either  as  regards  an  offer  of 
mediation  or  a  proposal  for  an  armistice  has  been  received  by  her  Majesty's  government 
from  France  up  to  this  moment. 

Mr.  W.  E.  Forster.  Or  recognition? 

Mr.  Layard.  Neither  recognition,  nor  armistice,  nor  mediation,  nor  any  subject  of 
that  nature. 

UNITED  states— recognition  OE  THE  SOUTHERN  CONFEDERACY— RESOLUTION. 

Mr.  EoBBUCK,  after  presenting  a  petition  praying  the  House  to  enter  into  negotiations 
with  the  great  powers  of  Europe,  with  the  object  of  recognizing  the  independence  of 

■*  See  dispatch  No.  441,  from  Mr.  Adams  to  Mr.  Seward,  Jnly  1, 1863,  and  dispatcb  No.  323,  from  Mr. 
Dayton  to  Mr.  Seward,  Jnly  3,  1863,  Tol.  I,  p.  483. 
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the  Confederate  States  of  America,  said :  I  am  well  aware  of  tlie  gravity  and  importance 
of  the  question  I  am  about  to  bring  before  the  House ;  and  I  well  know,  also,  the  sort 
of  obloquy  which  will  be  directed  against  me  for  so  doing  by  those  persons  who  deem 
themselves  the  salt  of  the  earth,  and  who  think  that  every  opinion  of  theirs  ought  to 
be  the  opinion  of  all  other  men,  or  that  all  other  men  ought  to  bow  to  their  opinions.  lu 
spite,  however,  of  that  obloquy,  believing  the  course  I  shall  take  to  be  for  the  interests 
of  my  countrymen,  I  now  appeal  to  the  House,  to  its  honor  and  duty,  to  ask  the  Crown 
to  enter  into  negotiations  with  the  great  powers  for  the  purpose  of  acknowledging  the 
independence  of  the  Southern  States  of  North  America.  I  must,  in  the  first  place,  be 
permitted  to  lay  before  the  House  a  very  short  history  which  I  think  necessary  for  the 
full  understanding  of  my  argument.  Though  I  do  not  suppose  that  any  gentleman  in 
this  House  is  ignorant  of  what  I  am  about  to  state,  yet,  in  order  to  render  my  argu- 
ment complete,  I  must  lay  this  groundwork.  About  two  centuries  and  a  half  ago 
England  prepared  to  colonize  the  newly-discovered  continent  of  America,  and  proposed 
to  establish  the  colony  partly  as  a  refuge  for  persons  who  wished  to  leave  England, 
and  partly  with  the  view  of  laying  the  foundation  of  a  great  nation,  and  of  thus  creat- 
ing a  great  purchasing  power  for  the  commodities  of  this  country.  These  colonies 
were  begun  about  1606.  The  last  colony,  Georgia,  was  founded  in  1732.  They  owed 
nothing  to  the  English  nation  as  a  nation,  or  to  the  government  as  a  government,  but 
they  owed  everything  to  the  English  people.  From  them  they  derived  their  language, 
their  institutions,  their  manners,  their  literature,  their  laws,  and  their  character.  Thus 
they  grew  up,  in  fact,  to  be  a  great  nation.  Inspired  and  governed  by  the  feelings  of 
EngUshmen,  they  took  offense  at  what  they  deemed  to  be  oppression.  They  resented 
that  oppression,  and  determined  to  throw  off  the  yoke  of  England.  At  that  time  En- 
gland had  the  misfortune  to  be  governed  by  a  narrow-minded,  bigoted  monarch,  who 
resolved  to  crush  the  discontent  of  the  American  people.  He  waged  a  war  which 
excited  animosity  between  us  and  them.  Instead  of  allowing  them  to  separate  peace- 
ably from  this  country,  they  were  divided  from  us  by  arms,  and  hatred  was  the  conse- 
quence. Now,  not  only  did  the  American  people  establish  their  independence,  but  they 
also  established  two  points  of  international  law,  which  I  think  of  very  great  importance 
at  the  {)resent  time.  The  first  was  that  any  body  of  people,  determining  to  throw  ofE 
their  sillegiance,  were  justified,  if  they  had  the  power,  in  so  doing ;  and  we  acknowl- 
edged that  to  Tje  a  principle  of  international  morality  by  the  treaty  which  we  made  in 
1783.  The  second  point  was  very  remarkable.  France  interfered  in  that  dispute,  and 
France  then  bore  the  same  relation  to  our  revolted  colonies  that  we  do  now  to  the 
Confederate  States  of  America.  In  making  peace  with  France  we  assented  to  another 
rule  of  international  morality  sometimes  called  international  law.  Although  we  had 
declared  war  against  France  for  recognizing  the  rebellious  colonies  as  independent 
States,  we  admitted  when  we  made  peace  that  France  was  justilied  in  acknowledging 
them  before  we  ourselves  did  so.  These  two  points  of  international  law  are,  as  I  think, 
of  the  highest  importance  at  this  time,  and  I  bring  them  to  bear  against  the  Northern 
States  of  America,  for,  though  other  nations  may  dispute  them,  at  least  they  cannot. 
Then  began  that  great  race  of  prosperity  which  the  nation  called  the  United  States  of 
North  America  ran  after  it  became  independent.  There  is  one  very  curious  thing  in 
the  history  of  this  people,  which  is  generally  passed  over  with  too  little  notice.  After 
the  war  in  1816,  the  North  American  States  entered  on  their  course'  of  protection.  The 
Northern  States  of  the  Union  resolved  to  make  the  Southern  States,  the  great  producers 
of  the  continent,  subservient  to  themselves.  They  established  a  tariff  which  threw  the 
whole  carrying  power  of  the  continent  into  their  own  hands  and  compelled  the  South- 
em  States  to  be  the  purchasers  of  all  manufactured  commodities  fi'om  the  North. 
Henceforth  there  grew  up  a  dispute  between  the  northern  and  southern  portions  of  the 
Union.  In  1827  an  attempt  was  made  by  the  South  to  relieve  themselves  from  the 
yoke  of  the  tariff,  which  failed  by  a  very  small  number  in  the  House  of  Representa- 
tives and  a  still  smaller  number  in  the  Senate.  Then  sprang  up  in  the  mind  of  the 
Southern  States  a  hope  of  making  slavery  the  means  of  relieving  themselves  from  that 
burden.  They  determined  in  every  case  to  make  slavery  and  slave  States  the  point  to 
which  they  would  direct  their  attention,  their  object  being  to  free  themselves  from  the 
thraldom  of  the  North,  and  to  acquire  the  rights  of  free  trade.  This  grew  from  day  to 
day,  from  month  to  month,  from  year  to  year,  till  at  last  secession  came.  At  first 
some  were  misled  by  the  talk  of  the  North.  In  spite,  however,  of  the  literature  of  the 
North,  in  spite  of  the  obloquy  which  they  made  Europe  believe  attached  to  the  seces- 
sionists, in  spite  of  the  boasting  of  the  North  that  she  only  to  put  forth  her  arm  to 
crush  the  South,  the  truth  became  apparent.  "  Ninety  days  "  was  the  talk,  and  men 
in  England  and  in  Europe  believed  the  truth  of  the  assertion  that  the  war  would  be  over 
in  that  time.  Ninety  days  went  past,  and  no  conquest  took  place.  Ninety  days  were 
added  to  that,  and  at  last  two  years  have  rolled  over  us.  That  is  the  real,  true  history 
of  the  secession  and  its  results  at  the  present  moment.  Now  comes  the  question — what 
are  we  to  do  ?  I  say  at  once  we  ought  to  acknowledge  the  independence  of  the  South ; 
and  why  ?  First,  because  they  have  a  right  to  claim  it.  They  are  a  gallant  people, 
who,  with  a  very  small  force,  have  resisted  and  conquered  the  North.    They  have  rolled 
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back  tlie  tide  of  invasion.  It  is  not  Richmond  that  is  now  in  peril,  but  Washington, 
and  if  there  be  terror  anywhere  it  is  in  the  minds  of  the  merchants  of  New  York.  I  see 
my  honorable  and  learned  friend,  the  solicitor  general,  in  his  place,  and  I  ask  him  if  he 
can  refute  this  statement  of  international  law,  that  when  a  people,  having  determined 
to  be  free,  have  proved  their  power  of  resistance,  we  are  justified  in  acknowledging 
their  independence,  and  that,  as  Sir  James  Mackintosh  said,  there  would  be  no  casus 
ielli  in  our  doing  so.  Well,  then,  shall  we  acknowledge  the  South?  I  say  aye — first, 
because  in  point  of  fact  they  have  vindicated  their  freedom ;  and  next  because  it  is  our 
interest.  At  the  present  moment  there  is  exhibited  a  phenomenon  never  seen  in  the 
history  of  mankind.  Ten  millions  of  civilized  men,  producing  three  of  the  great  neces- 
sary commodities  of  Europe — cotton,  sugar,  and  tobacco — are  thrown  <ipon  the  world 
for  customers.  They  have  cut  their  connection  with  the  North.  They  have  said  to 
England,  "We  are  here  producing  all  you  jvant  in  the  shape  ofcotton,  producing  nearly 
all  you  want  in  the  shape  of  sugar  and  tobacco.  Thousands,  nay,  nearly  a  million,  of 
your  people  are  suffering  from  the  want  of  these  very  commodities  which  we  can  sup- 
ply. We  offer  ourselves  to  you  as  customers."  Are  we  not  prepared  to  accept  that 
offer  ?  What  is  it  that  prevents  our  recognizing  these  States  1  I  look  at  the  treasury 
bench,  and  sorry  I  am  to  observe  the  absence  of  the  noble  lord  who  is  really  the  gov- 
ernment. I  ask  those  honorable  and  right  honorable  gentlemen,  what  is  it  that  is  in 
the  minds  of  those  who  want  us  to  refrain  from  accepting  this  great  boon  to  England 
and  doing  this  great  justice  to  America?  We  are  met  by  the  assertion,  "Oh,  England 
cannot  acknowledge  a  State  in  which  slavery  exists."  Indeed,  I  ask,  is  that  really  the 
case,  and  is  any  man  so  weak  as  to  believe  it?  Have  we  not  acknowledged  Brazil? 
Are  we  not  in  constant  communication  with  Russia  ?  And  is  there  not  slavery  in  both 
those  countries  ?  Moreover,  does  anybody  believe  that  the  black  slave  would  be  at 
all  improved  in  his  condition  by  being  placed  in  the  same  position  as  the  free  black  in 
the  North  ?  I  ask  whether  the  North,  hating  slavery,  if  you  will,  does  not  hate  the 
slave  still  more?  (A  few  "noes"  drowned  in  cheers.)  I  pity  the  ignorance  of  the 
gentleman  who  says  "  No."  The  blacks  are  not  permitted  to  take  an  equal  station  in 
the  North.  They  are  not  permitted  to  enter  the  same  carriage,  to  pray  to  God  in  the 
same  part  of  the  chuich,  or  to  sit  down  at  the  same  table  with  the  whites.  They  are 
like  the  hunted  dog  whom  everybody  may  kick.  But  in  the  South  the  feeling  is  very 
different.  There  black  children  and  white  children  are  brought  uptogelfher.  ("No!") 
I  say  it  without  fear  of  contradiction  from  any  one  whose  contradiction  is  worthy  of 
notice.  In  the  South  there  is  not  that  hatred,  that  contempt  of  the  black  man  which 
exists  in  the  North.  There  is  a  kindly  feeling  in  the  minds  of  the  southern  planters 
toward  those  whom  England  fixed  there  in  a  condition  of  servitude.  England  forced 
slavery  upon  the  Southern  States  of  America.  It  was  not  their  doing.  They  prayed 
and  entreated  England  not  to  establish  slavery  in  their  dominions,  but  we  did  it  because 
it  suited  our  interests,  and  the  gentlemen  who  now  talk  philanthropy  talked  the  other 
way.  (Langhter,  and  a  cry  of  "  They  were  not  living  then.")  No,  but  their  ancestors 
were,  and  we  have  the  samp  class  now-a-days,  with  the  same  sort  of  cant  and  hypocrisy. 
Every  man  who  has  studied  the  question  will  distinctly  understand  the  difference 
between  the  feeling  of  the  northern  gentleman  and  that  of  the  southern  planter  towards 
the  black.  There  is  a  sort  of  horror,  a  sort  of  shivering  in  the  northerner  when  he 
comes  across  a  black.  He  feels  as  if  he  were  contaminated  by  the  very  fact  of  a  black 
man  bein^  on  an  equality  with  him.  That  is  not  the  case  in  the  South.  I  am  not 
now  speaking  in  favor  of  slavery.  Slavery  to  me  is  as  distasteful  as  it  is  to  the  honor- 
able member  for  Birmingham ;  but  I  have  learnt  to  bear  with  other  men's  infirmities, 
and  I  do  not  think  every  man  a  rogue  or  a  fool  who  differs  from  me  in  opinion.  But, 
though  I  hate  slavery,  I  cannot  help  seeing  the  great  distinction  between  the  condition 
of  the  black  in  the  North  and  his  condition  in  the  South.  I  believe  that  if  to-morrow 
you  could  make  all  the  blacks  in  the  South  like  the  free  negroes  in  the  North,  you 
would  do  them  a  great  injury.  The  cry  in  the  North  in  favor  of  the  black  is  a  hypo- 
critical cry,  and  to-morrow  the  North  would  join  with  the  South  and  fasten  slavery  on 
the  necks  of  the  blacks  if  the  South  would  only  re-enter  the  Union.  But  the  South 
never  will  come  into  the  Union,  and,  what  is  more,  I  hope  it. never  may.  I  will  tell 
you  why  I  say  so.  America,  while  she  was  one,  ran  a  race  of  prosperity  unparalleled 
in  the  world.  Eighty  years  made  the  republic  such  a  power  that  if  she  had  continued 
as  she  was  a  f«w  years  longer  she  would  have  been  the  great  bully  of  the  world.  Why, 
sir,  she 

" ^bestrode  the  narrow  world 

*  Like  a  CqIossub  :  and  we  petty  men 

Walked  under  her  huge  le^B,  and  peeped  ^^houi. 

To  find  ourselves  dishonorable  graves." 

As  far  as  my  influence  goes  I  am  determined  to  do  all  I  can  to  prevent  the  reconstruc- 
tion of  the  Union,  and  I  hope  that  the  balance  of  power  on  the  American  continent 
will  in  future  prevent  any  one  state  from  tyrannizing  over  the  world  as  the  republic 
did.  Coujd  anything  be  more  insulting  than  her  conduct  towards  us?  Yet  we  who 
turned  upon  Greece— we  who  bullied  Brazil — we  crawled  upon  our  bellies  to  the 
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United  States.  They  could  not  treat  us  contemptuously  enough  to  raise  our  ire;  hut 
at  last,  when  the  secession  took  place,  we  plucked  up  courage  and  resented  the  out- 
rage upon  the  Trent.  I  say,  then,  that  the  Soiithern  States  have  Tindicated  their  right 
to  recognition.  They  hold  out  to  us  advantages  such  as  the  world  has  never  seen 
before.  I  hold,  besides,  that  it  would  be  of  the  greatest  importance  that  the  recon- 
struction of  the  Union  should  not  take  place.  Then  comes  the  question,  has  the  time 
arrived  for  recognition?  I  want  honorable  gentlemen  to  tell  me  why  the  time  has  not 
arrived.  At  the  (iresent  moment  a  large  portion  of  our  population  are  suffering  in  con- 
sequence of  the  cotton  famine.  That  is  one  reason  why  the  time  has  come  for  the  rec- 
ognition of  the  South.  Next  I  say  the  time  has  come  because  the  Southern  States  have 
vindicated  their  right  to  be  recognized.  Moreover,  they  offer  to  us  a  booia  such  as  the 
world  has  never  known ;  but  they  are  being  driven  to  be  a  manufacturing  people. 
They  are  making  their  own  guns,  and  if  you  Keep  them  mucih  longer  in  their  present 
condition  they  will  produce  their  own  cotton  and  woolen  goods.  Thus  interests  will 
grow  up  which  they  will  be  obliged  to  protect,  and  we  shall  have  the  protective  system 
introduced  into  the  Southern  States  of  America.  That  is  a  matter  deserving  of  atten- 
tion— a  matter  which  any  statesman,  if  I  could  see  one,  would  take  into  his  considera- 
tion. Such  is  the  state  of  things  at  the  present  moment.  The  South  offers  to  us 
perfect  free  trade ;  but  if  we  allow  this  contest  to  go  on ;  if  we  cower,  as  we  have  done 
hitherto,  before  the  North,  the  southerners  will  soon  become  a  manufacturing  popula- 
tion, and  the  boon  wUl  be  withdrawn  from  us.  But,  if  they  ought  to  be  recognized, 
and  if  the  time  has  come,  is  the  mode  I  propose  a  right  one?  The  mode  I  propose  is 
that  this  House  should  pray  the  Queen  to  enter  into  communication  with  the  great 
powers  of  Europe  with  a  view  to  the  recognition  of  the  .South.  Now,  the  great  powers 
of  Europe  really  mean  France.  No  other  power,  with  the  exception  of  Russia,  has  a 
fleet  that  wo  need  think  about;  and  we  know  that  Russia  is  not  in  a  position  at 
present  to  do  anything.  France  is  the  only  power  we  have  to  consider;  and 
France  and  England  acknowledging  the  South,  there  would  be  an  end  of  the  war. 
Here  I  am  obliged  to  enter  into  a  sort  of  personal  history.  I  hope  the  House  will 
excuse  me  for  doing  so.  What  I  am  going  to  say  is  that  I  know  certain  things  about 
the  state  of  the  mind  of  the  great  French  ruler  which  I  am  authorized,  that  is,  I  am 
permitted,  to  lay  before  this  House.  I  was  met  in  the  lobby  outside  some  days  since 
by  an  honorable  and  learned  friend  of  mine,  who  said  to  me:  "You  propose  that  the 
House  should  address  the  Queen,  to  ask  her  to  enter  into  a  negotiation  with  the  great 
powers  of  Europe.  Now,  I  have  heard  to-day,  on  very  good  authority,  that  the  mind 
of  the  French  ruler  has  changed;  and  if  Lord  Palmerston  can  come  down  to  the  House 
and  say  so,  what  becomes  of  your  motion  for  the  recognition  of  the  South?"  I 
acknowledged  to  my  honorable  and  learned  friend  the  force  of  his  statement,  though, 
like  the  Scotchman  about  the  fish,  I  doubted  the  fact ;  therefore,  I  wrote  to  my  honor- 
able iriend,  the  member  for  Sunderland,  knowing  that  he  had  obtained  auttiority  to 
write  to  the  French  Emperor  whenever  he  wanted  to  see  him ;  and  I  said  to  him  in 
effect :  "  Suppose,  for  the  purpose  of  ascertaining  whether  this  rumor  be  true,  we  go 
across  and  ask  at  once  for  an  audience."  For,  sir,  I  know  the  treasury  bench  right 
well.  I  know  they  are  wonderfully  expert  at  circulating  rumors;  indeed,  when  they 
have  an  object  in  view,  there  is  hardly  any  rumor  they  will  not  circulate.  My  letter 
to  the  honorable  member  for  Sunderland  got  to  Paris,  and  subsequently  we  had  the 
audience  asked  for.  I  am  now  going  to  make  a  statement,  which  the  under-secretary 
for  foreign  affairs  may  think  somewhat  surprising ;  but  it  is  true  for  all  that.  The 
Emperor  of  the  French  "said,  and  he  gave  me  authority  to  repeat  it  here,  "As  soon  as 
I  learnt  that  that  rumor  was  circulated  in  England,  I  gave  instructions  to  my  ambas- 
sador to  deny  the  truth  of  it.  Nay,  more,  I  instructed  him  to  say  that  my  feeling  was 
not,  indeed,  exactly  the  same  as  it  was,  because  it  was  stronger  than  ever  in  favor  of 
recognizing  the  South.  I  told  him  also  to  lay  before  the  British  government  my 
understanding  and  my  wishes  on  this  question,  and  to  ask  them  again  whether  they 
would  be  willing  to  join  me  in  that  recognition."  Now,  sir,  there  is  no  mistake  about 
this  matter.  I  pledge  my  veracity  that  the  Emperor  of  the  French  told  me  that.  He 
told  me  that  instructions  had  been  sent  to  Baron  Gros.  And  to  teU  me  that  the  Brit- 
ish government  does  not  know  that  that  has  occurred  must  mean  some  evasion,  some 
diplomatic  evasion.  It  cannot  be  the  truth.  .  And  if  there  be  contradiction  between  the 
witnesses,  I  pledge  my  veracity  for  what  I  state.  I  do  not  believe  the  world  will  doubt 
my  word,  and  I  pledge  my  word  that  that  is  the  truth  as  far  as  I  am  concerned.  And, 
what  is  more,  I  laid  before  his  Majesty  two  courses  of  conduct.  I  said:  "Your  Majesty 
may  make  a  formal  application  to  England."  He  stopped  me  and  said :  "  No ;  I  can't 
do  that,  and  I  will  tell  you  why.  Some  months  ago  I  did  make  a  formal  application 
to  England.  England  sent  my  dispatch  to  America.  That  dispatch,  getting  into  Mr. 
Seward's  hands,  was  shown  to  my  ambassador  at  Washington.  It  came  back  to  me, 
and  I  felt  that  I  was  iU  treated  by  such  conduct.  I  won't,  (he  added,)  I  can't  subject 
myself  again  to  the  danger  of  similar  treatment.  But  I  will  do  everything  short  of  it. 
I  give  you  full  liberty  to  state  to  the  English  House  of  Commons  this  my  wish,  and  to 
say  to  them  that  I  have  determined  in  all  things,"  and  I  will  quote  his  words,  •'!  have 
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determined  in  all  things  to  act  with  England,  and  more  particularly  I  have  determined 
to  act  with  her  as  regards  America."  Well,  sir,  with  this  before  us  can  the  govern- 
ment he  ignorant  of  this  fact?  I  do  not  believe  it.  With  this  before  them  are  they 
not  prepared  to  act  in  concert  with  France?  Are  they  afraid  of  war?  War  with 
whom?  With  the  Northern  States  of  America?  Why,  in  ten  days,  sir,  we  should 
sweep  from  the  sea  every  ship.  ("Oh,  oh.")  Yes,  there  are  people  so  imbued  with 
northern  feeling  as  to  be  indignant  at  that  assertion.  But  the  truth  is  known.  Why, 
the  Warrior  would  destroy  their  whole  fleet.  Their  armies  are  melting  away ;  their 
invasion  is  rolled  back;  Washington  is  in  danger;  and  the  only  fear  which  we  ought 
to  have  is  lest  the  independence  of  the  South  should  be  established  without  us.  There 
is  another  observation  which  I  have  to  make,  and  which  I  wish  again  to  present  to 
the  minds  of  such  honorable  gentlemen  opposite  as  are  capable  of  understanding  it.  It 
is  this :  A  large  portion  of  our  manufacturing  population  have  been  for  some  months 
living  upon  charity.  Now,  there  is  very  soon  acquired  a  habit  of  idleness ;  and  I  have 
learnt  from  Lancashire  that  at  the  present  time  an  unwillingness  to  labor  is  creeping 
upon  the  people,  and  if  we  carry  them  through  the  coming  winter  in  idleness  we  do  not 
know  what  may  be  the  consequence  to  our  manufacturing  population.  Again,  sir,  I 
will  quote  the  words  of  his  Majesty  the  Emperor  of  the  French,  and  they  are  very 
remarkable  words.  He  said:  "I  am  afraid  of  the  coming  winter  with  respect  to  my 
manufacturing  population."  And  my  honorable  friend,  the  member  for  Sunderland, 
said:  "  Sir,  we  do  not  di'ead  the  winter,  although  we  know  that  great  misery  must  of 
necessity  be  entailed  upon  our  manufacturing  population  if  the  cotton  famine  con- 
tinue; but  we,  sir,  desire  to  avert  from  our  countrymen  the  calamity  that  must  arise 
from  the  continuation  of  that  famine."  Now,  I  wish  the  noble  lord  were  here,  for  I 
want  to  make  this  suggestion:  Hitherto  the  sufferings  of  the  Lancashire  operatives 
have  been  borne  with  wonderful  patience  and  fortitude.  They  have  believed  that  the 
misery  entailed  on  them  has  not  been  caused  by  any  conduct  of  the  government.  It 
was  inevitable.  It  came  upon  them  in  spite  of  the  government,  and  the  government 
had  nothing  to  do  with  it.  An  improved  knowledge  and  civilization  have  led  to  this 
result  as  far  as  they  are  concerned;  that,  seeing  that  the  government  was  not  to 
blame,  they  have  not,  like  ignorant  people  in  former  times,  turned  their  anger  against 
the  government.  But,  sir,  if  the  origin  of  their  misery  was  not  the  work  of  the  gov- 
ernment, will  they  not  come  to  think  that  the  continuance  of  it  may  be  the  work  of 
the  government  ?  Their  patience,  because  the  government  was  not  to  blame,  will  no 
longer  endure  when  they  find,  as  they  will  now  find,  that  the  continuance  of  their  suf- 
fering is  the  result  of  the  folly  of  the  government.  I  have  to-day  had  letters  from 
Lancashire  wliic.li  say  that  in  thirteen  of  the  great  towns  there  have  been  large 
meetings  in  favor  of  the  recognition  of  the  South ;  that  that  has  been  carried  by  an 
immense  majority  of  ten  to  one;  and  that  there  will  be  no  end  to  the  petitions  sent  up 
to  this  House  for  that  measure.  When  these  working  men  look  around  their  desolate 
homes  and  see  that  they  have  no  labor  wherewith  to  support  their  children,  and  when 
they  can  point  their  finger  to  the  noble  lord  at  the  head  of  the  government,  and  say, 
"  He  is  the  cause  of  our  misery,"  do  not  mistake  the  result  upon  the  English  mind.  That 
popularity  which  has  conquered  all  things  will  sink  at  once  into  the  dust;  and,  like 
that  amazing  fabric  of  commercial  prosperity  in  America,  which  was  immediately 
broken  to  pieces  by  secession,  the  popularity  of  the  noble  lord  will  topple  down  a 
gigantic  ruin,  and  he  and  his  small  friends  will  be  swept  from  their  seats.  I  have  no 
doubt  that  1  have  now  well  nigh  exhausted  the  patience  of  the  House.  I  have  stated 
as  shortly  as  I  could  the  reasons  which  have  induced  me  to  make  this  application  to 
the  House.  And  now  I  will  briefly  review  what  I  have  said.  At  the  present  moment 
there  is  offered  to  us  a  great  advantage.  If  we  take  time  by  the  forelock  that  advan- 
tage will  be  given  to  us,  and  we  shall  be  a  much  greater  people,  and  London  will  be 
the  imperial  city  of  the  world.  But  if  we  abstain  from  availing  ourselves  of  this 
opportunity  it  will  go  away  at  once  to  France.  The  cry  about  slavery  is  hypocrisy 
and  cant.  We  shall  do  no  harm  to  the  black  man  if  we  adopt  my  resolution.  And  I 
pray  the  House  in  all  calmness  to  consider  this  question,  and,  as  they  are  men  of 
honor,  justice,  and  benevolence,  to  grant  me  the  motion  which  I  now  make. 

Motion  made,  and  question  proposed, 

"  That  an  humble  address  be  presented  to  her  Majesty,  praying  that  she  will  be  gra- 
ciously pleased  to  enter  into  negotiations  with  the  gTcat  powers  of  Europe  for  the 
purpose  of  obtaining  their  co-operation  in  the  recognition  of  the  independence  of  the 
Confederate  States  of  North  America." — (Mr.  Roebuck.) 

Lord  Robbkt  Montagu  said,  that  the  honorable  and  learned  member  (Mr.  Roebuck) 
who  had  just  resumed  his  seat  had  stated  that  he  expected  to  be  covered  with  obliquy 
by  those  who  opposed  him,  because  that  they  considered  themselves  as  the  salt  of  the 
earth,  and  far  superior  to  every  one  else.  He  (Lord  11.  Montagu)  took  this  expression 
as  an  allusion  to  himself;  and  as  he  thought  that  this  criticism  might  be' founded  in 
some  reason,  he  had  determined  to  study  the  mind  of  the  honorable  and  learned  mem- 
ber, and  learn  humility  from  his  example.  What,  then,  was  his  surprise  when  he  heard 
the  many  proofs  which  the  honorable  and  learned  member  had  let  fall  of  his  pride  and 
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scorn  of  others.  He  (Lord  Robert  Montagu)  had  collected  a  few  of  these  aei'oamata. 
The  honorable  member  for  Brighton  had  chano'ed  to  8io,ile  while  the  honorable  and 
learned  member  was  speaking;  then  the  honorable  and  learned  member  suddenly 
turned  upon  him  and  said,  "An!  that  is  the  laugh  of  ignorance."  Presently,  he  broke 
out  with  some  acerbity  and  fierceness  against  tne  honorable  member  for  Huddersfield, 
saying  that  "he  pitied  him  for  the  slough  of  ignorance  in  which  he  was  sunk."  As  he 
proceeded,  he  enlarged  the  sphere  of  his  sarcasm  and  obliquy,  and,  attacking  the  whole 
treasury  bench,  he  nad  said  that  "the  noble  viscount  was  the  government,  and  that 
all  his  colleagues  were  absolutely  of  no  account."  He  had  still  acquired  courage  as  he 
went  on,  or  else  had  opened  his  mind  with  less  caution  and  reserve ;  from  the  treasury 
bench  his  eye  glanced  round  the  House,  and  he  said  that  "there  was  not  a  statesman 
in  the  House — ^he  could  not  see  any."  Not  even  content  with  that,  he  had  asserted  that 
"  any  one  who  contradicted  him  was  not  worthy  of  notice,"  and  that  honorable  mem- 
bers "  never  thought  properly  of  anything."  But  of  himself  the  honorable  and  learned 
member  had  stated  that  he  spoke  the  mind  of  the  Emperor  of  the  French ;  that  there 
was  only  one  great  power  in  Europe,  and  that  he  (Mr.  Roebuck)  was  the  exponent  of 
it.  He  (Mr.  Roebuck)  had  been  dazzled  by  the  brilliant  diadem  on  imperial  brows;  he 
had  crooked  the  knee  to  imperial  majesty,  and  caught  the  honeyed  accents  from  impe- 
rial lips ;  he  had  searched  the  inmost  recesses,  and  been  admitted  to  the  mysterious 
depths  of  an  imperial  breast,  and  had  now  come  forward  to  reveal  to  an  "ignorant 
House  of  Commons"  the  dark  secrets  which  he  had  found  hidden  there.  He  (Mr.  Roe- 
buck) despised  honorable  members  as  degenerate  Englishmen.  Degenerate?  He 
thought,  then,  that  they  had  descended  from  some  high  standard  of  morality.  But  the 
honorable  and  learned  member  did  not  think  that  he,  too,  had  so  descended,  or  was  so 
degenerated ;  for  if  so,  his  opinion  would- not  be  better  than  the  opinion  of  those  whom 
he  despised ;  his  judgment  could  not  be  more  depended  on  than  theirs.  No ;  the  hon- 
orable and  learned  member  regarded  himself  as  the  pure  primeval  pattern  of  man ;  as 
the  genuine  original  type  of  dvig  Britannicus.  Yes ;  from  the  clear,  cold  empyrean  of 
his  virtue — from  the  topmost  pinnacle  of  his  superabundant  excellence,  he  had  looked 
down  on  honorable  members,  and  smiled  sarcastically  at  them  as  they  were  groping  in 
the  darkness  of  ignorance,  as  they  grovelled  in  their  crimes,  and  were  lost  in  the  mazes 
of  error.  He  (Lord  Robert  Montagu)  could  not,  however,  forbear  to  congratulate  the 
honorable  and  learned  member  on  the  aristocratic  tendencies  and  despotic  predilections 
which  he  had  just  evinced.  The  former  he  (Lord  Robert  Montagu)  confessed  that  he 
shared,  the  latter  he  utterly  repudiated.  Not  less  than  the  honorable  and  learned 
member  was  he  partial  to  the  South ;  not  less  than  the  honorable  and  learned  member 
did  he  sympathize  with  the  noble  struggle  which  the  southerners  were  carrying  on  for 
their  independence;  nor  did  he  yield  to  the  honorable  and  learned  member  in  a  desire 
to  see  that  independence  accomplished.  His  despotic  predilections,  however,  he  (Lord 
Robert  Montagu)  did  not  share ;  he  did  not  run  to  an  emperor  at  Vienna,  nor  did  he 
bow  the  knee  to  an  autocrat  in  France  to  know  what  he  was  to  do  in  the  British  House 
of  Commons.  There  were  many  in  the  House  who  were  both  able  and  willing  to  give 
better  advice;  he  had  often  found  them  ready  to  give  counsel,  and  had  profited  by  their 
suggestions.  He  had  come  down  to  the  House  armed  in  the  cause  of  truth,  and  pre- 
pared tt)  pay  a  just  tribute  to  the  speech  of  the  honorable  and  learned  member.  He  had 
now  found  that  these  two  things  were  utterly  inconsistent  and  incompatible.  For 
he  had  looked  for  demonstration,  but  had  been  given  vapid  declamation;  he  had 
expected  arguments,  and  had  been  foisted  off  with  sneers,  sarcasms,  and  rhetorical 
tropes.  In  foot,  he  had  hoped  that  the  honorable  and  learned  member  would  have 
succeeded  in  making  out  a  good  case  for  the  South;  he  had  trusted  that  his  own 
amendment  might  be  beaten,  and  that  the  House  would  have  been  shpwn  that  it  was 
both  their  duty  and  their  interest  to  recognize  the  southern  confederacy.  What  was 
the  speech  (he  could  not  call  it  argument)  of  the  honorable  and  learned  member? 
He  began  by  sketching  a  history  of  the  first  settlement  of  the  colony  in  America, 
prior  even  to  the  year  1732.  Then,  passing  to  the  war  of  independence,  he  uttered 
plenty  of  the  cant  of  revolution,  called  our  own  King,  George  III,  "a  narrow  minded, 
bigoted  monarch."  Then  came  his  logic.  Because  that  the  United  States  had  been 
successful  in  achieving  their  independence,  the  honorable  and  learned  member  had 
said  that  they  had  "  established  a  great  point  in  international  law,"  namely,  that  a 
state  may  throw  off  the  rule  of  its  constitutional  governors  whenever  it  likes,  and  may 
separate  from  the  mother  state  whenever  it  can.  He  proceeded  to  say,  in  like  manner, 
that  because  the  French  had  assisted  them  in  obtaining  that  independence,  "  therefore 
another  great  principle  had  been  established  in  international  law,"  namely,  that  all 
nations  have  a  right  to  do  the  like.  Had  ever  such  logic  been  heard  in  that  House  ? 
In  the  next  place,  the  honorable  member  had  vouchsafed  certain  all-sufficient  reasons 
for  recognizing  the  Confederate  States,  namely,  because  they  had  themselves  almost 
attained  their  object.  Because  the  prize  was  almost  within  their  grasp,  therefore,  we 
must  step  in  and  snatch  it  from  them.  The  honorable  and  learned  member  had  said : 
"  It  is  not  Richmond  that  is  threatened  now,  but  "Washington ;"  therefore  let  us  step  in 
and  screen  Washington,from  danger.    Was  that  friendly  to  the  southern  States  ?  Would 
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it  be  generous  on  our  part?  MucTi  rather  would  he  (Lord  Robert  Montagu)  imitate 
Edward  III,  who  had  refused  to  come  down  and  help  his  son  in  the  battle,  because  that 
the  prince  was  likely  to  gain  the  victory  alone,  and  the  noble  minded  king  would  not 
defraud  him  of  a  scrap  of  the  glory.  Moreover,  this  would  take  from  the  South  all  the 
weight,  the  stability,  the  security  which  they  would  enjoy  if  they  achieved  their  inde- 
pendence alone.  The  Federal  States  would  always  feel  that  the  South  had  not  been  able 
to  gain  freedom  for  itself,  and  might,  therefore,  be  again  reconquered  whenever  a  fitting 
opportunity  offered  itself.  There  was  another  point  in  the  speech  of  the  honorable  and 
learned  member  to  which  he  must  advert.  In  private  life  they  always  endeavored  to 
get  rid  of  feelings  and  divest  themselves  of  prejudices,  in  order  that  their  judgment 
might  be  clear  and  unbiassed ;  they  sought  to  sever  themselves  from  their  passions  in 
order  that  the  eye  of  reason  might  not  bo  blinded.  Was  this  not  much  more  necessary 
on  an  iinportant  occasion  like  the  present,  which  involved  the  fate  of  millions,  which 
concerned  our  honor  and  integrity  of  conduct  ?  And  yet,  what  had  the  honorable  and 
learned  member  done  ?  He  had  come  down  with  irritating  topics,  and  had  endeavored  to 
stir  up  their  feelings,  to  arouse  passions,  to  create  prejudices,  to  blind  their  minds  and 
pervert  their  judgments,  and  prevent  them  from  arriving  at  any  just  conclusion.  He  had 
exclaimed,  "Could  anything  be  more  insolent  than  the  conduct  of  the  North  to  us?" 
This  was  the  old  sophistical  notion — "  Justice  consists  in  doing  to  others  as  they  have  done 
to  us"—  so  long  ago  refuted ;  this  was  the  doctrine — "  an  eye  for  an  eye,  aud  a  tooth  for  a 
tooth" — so  long  ago  condemned.  Should  we  then  really  do  wrong  because  we  had  been 
insulted  ?  If  so,  we  should  thereby  "  establish  another  new  point  in  international  law." 
Then  again,  he  had  told  a  long  story  about  a  dispatch  which  had  been  shown  to  Mr.  Seward, 
and  had  said  that  for  this  reason  the  Emperor  Napoleon  would  not  condescend  to  commu- 
nicate directly  with  our  government.  He  (Lord  Robert  Montagu)  had  heard  of  this  a 
year  ago,  and  had  been  told  that  the  truth  waB  this :  the  French  had  been  playing  a 
double  game,  pretending  a  friendship  for  the  North,  aud  asserting  that  it  was  England 
who  had  kept  them  back  from  proving  their  friendship.  Lord  Russell,  therefore,  to 
prove  the  duplicity  of  the  French  government,  had  ordered  the  dispatch  to  be  shown 
to  Mr.  Seward.  The  Emperor,  no  doubt,  refused  to  make  to  the  British  government 
the  communication  which  the  honorable  and  learned  member  had  borne  for  him ;  for  the 
Emperor  knew  very  well  what  sort  of  answer  he  would  get.  The  Emperor  had,  however, 
found  a  ready  and  willing  tool,  and  had  determined  to  make  a  catspaw  of  the  honorable 
and  learned  member.  "  The  Emperor  dreads  the  coming  winter,"  said  the  honorable 
and  learned  member!  Just  so;  and  therefore  the  honorable  aud  learned  member  may 
pull  for  him  the  chestnuts  he  so  much  desires,  out  of  a  fire  too  hot  for  imperial  hands 
to  bear.  He  (Lord  Robert  Montagu)  felt  himself  in  rather  an  awkward  predicament ; 
he  was  somewhat  like  General  Hooker  after  crossing  the  Potomac — he  found  an  army 
and  fortress  in  his  front,  but  on  looking  round  he  found  another  army  with  the  river  in 
his  rear,  so  that  he  was  forced  to  fight,  and  could  neither  advance  nor  retreat.  The 
honorable  member  for  Dungarvan  had  heaped  up  an  enormous  amendment  in  his  (Lord 
Robert  Montagu's)  rear ;  a  regular  stockade  of  a  motion,  which  it  was  impossible  for 
him  to  cut  his  way  through.  It  referred  "  with  the  deepest  regret,"  to  "  the  terrible 
waste  of  human  life  which  has  characterized  the  lamentable  struggle ;"  it  is  "  desirous 
to  prevent  the  further  effusion  of  blood  ;"  it  "  calls  on  her  Majesty's  government,  in  the 
name  of  humanity  (whatever the  'name  of  humanity'  may  be,)  and  the  interests  of 
civilization,"  to  "  recommend  an  immediate  armistice ;"  and  so  forth.  Now,  he  mis- 
trusted any  sudden  desire  to  stop  the  effusion  of  blood,  or  the  hasty  adoption  of  this 
humanity  argument,  when  he  remembered  that  our  civil  war  had  lasted  ten  years ;  and 
that  the  war  of  independence  with  our  North  American  colonies  had  lasted  seven  years, 
eveu  though  they  were  assisted  by  France ;  and  that  the  war  of  independence  of  the 
Spanish  South  American  colonies  had  lasted  no  less  than  fourteen  years.  Was  it, 
moreover,  a  duty  to  interfere  in  order  to  stop  the  effusion  of  blood  ?  If  it  be  a  duty, 
then  it  was  always  obligatory  upon  us,  whether  against  Russia,  or  Prance,  or  China. 
In  reading  Canning's  speeches  the  other  day,  he  had  been  struck  by  an  expression  of 
that  great  statesman  which  bore  directly  on  this  point,  namely,  that  the  "  golden 
rule  "  of  private  life  was  the  golden  rule  of  politics  also.  For  as  in  private  life  he  that 
never  swerves  from  the  rule  of  doing  to  others  as  he  would  like  them  to  do  to  him,  is 
thereby  kept  free  from  all  those  vexations  and  worries  and  quarrels  and  bickerings 
which  are  always  besetting  others ;  so  also  the  state  which  observes  the  same  rule  with 
regarS.  to  otlier  states  will  escape  wars,  and  costly  interventions,  burdensome  taxes, 
and  the  weight  of  loans,  distress,  hardship,  and  scarcity  of  provisions.  The  case  of 
the  United  States  to-day  might  be  their  own  to-morrow ;  it  was  actually  our  own  con- 
dition but  yesterday.  Had  they  not  a  Sepoy  rebellion  ?  What  would  they  have  said 
if  the  United  States,  or  Russia,  or  France,  or  some  other  power  had  interfered  to  assist 
the  Sepoys  against  them  ?  ,  Would  they  not  have  denounced  the  nation  that  thus 
intermeddled,  and  have  told  them,  with  a  feeling  of  just  indignation,  that  it  was  no 
business  of  theirs  ?  Some  years  ago  there  were  fears  entertained  about  Ireland,  and  it 
was  merely  surmised  that  America  was  going  to  help  the  Irish ;  the  whole  of  this  coun- 
try was  indignant  and  agitated  by  a  most  excusable  rage  and  anger  at;  the  bare  suspi- 
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cion  of  such  a  thiug.  But  now  tliey  were  callfed  tipon  to  do  that  which  they  had 
denounced  on  the  mere  supposition  that  it  was  ahout  to  be  done  hy  others.  They  had 
then  recorded  a  curse  in  heaven  against  any  who  should  do  what  they  now  were  asked 
to  perpetrate.  True  humanity  would  utge  them  to  promote  the  welfare  of  the  whole 
Anglo-Saxon  race,  without  indulging  their  prejudices  in  favor  of  North  or  South,  or 
gratifying  their  passions  because  of  bygone  insults.  They  should  endeavor  to  establish 
peace  so  that  every  point  should  bfe  settled  which  might  render  possible  a  renewal  of 
the  civil  war  in  future  years.  He  believed  that  an  armistice  would  perpetuate  feelings 
of  rancor  and  preserve  seeds  of  discontent ;  it  would  reserve  ^points  of  quarrel  which 
would  otherwise  be  spent ;  it  would  keep  latent  various  matters  now  at  issue.  Those 
parties  at  war  must  be  judged  like  the  rest  of  humanity ;  and  they  all  knew  from  their 
school  days  that  when  combatants  fought  out  their  quarrel,  they  soon  shook  hands 
again  and  -were  friends ;  while  those  whose  quarrel  was  repressed  bore  deadly  hate 
and  nourished  a  feud.  Besides,  how  was  an  armistice  to  be  enforced  ?  Did  the  hon- 
orable member  mean  to  say  that  they  should  have  a  war  at  once  to  carry  that  armistice 
into  effect  ?  It  would,  moreover,  be  little  use  to  proclaim  an  armistice  unless  a  basis 
of  mediation  were  definitely  agreed  on.  Had  such  a  basis  been  suggested  ?  During  an 
axmistiee  the  two  parties  keep  their  arms  in  their  hands ;  how  could  they  define  the 
limits  within  which  those  parties  should  confine  themselves?  The  limits  now  were 
most  uncertain ;  the  North  held  New  Orleans  and  the  Mississippi ;  the  South  held  parts 
of  Missouri,  Kentucky,  and  Maryland.  The  South  claimed  the  States  to  the  west  of  the 
Mississippi,  but  yet  the  authority  of  the  North  still  prevailed  there.  He  did  not  see, 
therefore,  how  they  could  address  themselves  to  the  proposal  of  an  armistice.  And 
would  such  a  course  really  stay  the  effusion  of  blood,  and  not  rather  increase  it?  If 
we  recognized  the  South,  the  North  would  infallibly  declare  war  upon  us ;  our  own 
blood  would  then  be  shed  in  addition  to  that  of  the  South,  and  also  of  the  mauy  recruits 
who  had  left  this  country  for  the  North.  But  if  the  honorable  and  learned  member 
meant  war,  then  let  war  be  deliberately  declared ;  let  them  not  profess  to  recognize 
merely,  let  them  not  deceive  the  people  of  the  United  States  and  our  own  nation  also 
by  copious  professions  of  amity  and  friendship.  Why  should  the  honorable  and  learned 
member  not  say  what  he  really  meant  ?  Because  he  knew  that  war  would  be  unpop- 
ular, because  he  and  all  the  world  were  aware  that  war  meant  heavy  burdens  and 
onerous  taxes.  The  honorable  and  learned  member  would,  indeed,  do  well  to  beware 
of  war ;  not  because  we  should  have  to  operate  at  a  distance  of  throe  thousand  miles ; 
nor  because  our  shipping  in  every  nook  and  corner  of  the  world  would  have  to  be  pro- 
tected from  American  privateers ;  nor  yet  because  the  guards,  so  sparsely  scattered  over 
Canada,  would  be  taken  prisoners ;  but  because  in  such  a  war  wo  should  be  arrayed 
against  our  own  flesh  and  blood.  The  suffering  and  distress  caused  by  the  war  in  the 
cotton  districts  of  this  country  had  been  alluded  to  by  the  honorable  member ;  and  the 
remedy  and  prophylactic,  the  nostrum  and  antidote  of  the  honorable  member,  for  all 
the  want  and  hardship  in  Lancashire,  was  the  recognition  of  the  Southern  States ; 
but  could  any  man  believe  that  the  meie  recognition  of  the  Southern  States,  without 
a  war,  would  bring  over  a  single  bale  of  cotton  ?  or  that  recognition  with  war  would 
lessen  the  hardships,  diminish  the  taxes,  or  stop  the  effusion  of  blood?  Before  entering 
on  the  discussion  of  any  matter,  it  was  always  of  primary  importance  to  have  a  clear 
conception  of  the  terms  that  were  used ;  unless  these  were  defined,  confusion  was  sure 
to  pervade  the  whole  discussion,  and  no  conclusion  could  possibly  be  arrived  at.  There 
were  only  three  ways  in  which  a  foreign  state  could  be  said  to  interfere  between  two 
conflicting  parties.  First,  when  it  was  with  the  full  and  free  consent  of  both  parties  to 
the  conflict ;  it  was  then  called  either  mediation  or  arbitration.  Secondly,  when  it  was 
made  against  the  wishes  of  both ;  and  thirdly,  when  it  was  made  with  the  consent  of  only 
one  belligerent.  First,  with  respect  to  mediation  and  arbitration.  A  mediator  merely 
gave  advice  and  offered  counsel;  and  both  parties  had  agreed  to  listen,  although  they 
did  not  pledge  themselves  to  follow  it ;  and  it  was  known  that  good  counsels  were 
generally  spumed  where  listeners  were  prejudiced.  An  arbitrator,  on  the  other  hand, 
pronounced  a  decision  which  both  parties  had  previously  bound  themselves  to  carry  out ; 
they  had  pledged  themselves  to  abide  by  his  judgment.  The  right  to  interfere,  whether 
as  a  mediator  or  an  arbitrator,  did  not  rest  with  the  intervening  party,  but  he  must 
be  selected  by  the  parties  to  the  conflict,  who  had  confidence  in  the  known  justice  and 
integrity  of  the  arbitrator.  Secondly,  when  it  took  place  contrary  to  the  wishes  of 
both  parties,  it  was  called  intervention.  Intervention  meant  to  come  between— to 
interpose  by  force ;  and  therefore  was  an  act  hostile  to  both.  Thirdly,  where  it  took 
Blace  with  the  consent  of  one  and  against  the  wish  of  the  other,  it  amounted,  m  tact, 
to  espousing  the  side  of  one  and  declaring  war  against  the  other.  The  word  "  recogni- 
tion" was  not  mentioned  by  any  of  the  old  writers  on  international  law ;  it  was  the 
manufacture,  or  rather  the  phantom,  of  modem  times.  Mr.  Canning  had  stated,  m 
1823,  that  "  the  law  of  nations  was  entirely  silent  on  this  point ;"  yet  he  attached  the 
o-eneral  meaning  to  the  word  and  defined  the  two  senses  of  it  very  clearly;  He  said : 
"'"If  the  colonies  say  to  the  mother  country,  'We  assert  our  independence,  and  the 
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mother  country  answers,  'I  admit  it,'  that  is  recognition  in  one  sense.     If  the  colonies 
say  to  another  state,  '  We  are  independent,'  and  that  other  state  replies,  '  I  allow  that 
you  are  so,'  that  is  recognition  in  another  sense  of  the  term.    That  other  State  simply    , 
acknowledges  the  fact,  or  rather  its  opinion  of  the  fact." 

This  latter  he  treated  as  worth  nothing,  except  there  accompanied  it  "  a  treaty  of 
alliance  and  co-operation."    For,  he  continued: 

"  The  simple  recognition  by  any  neutral  power    *  *     could  have  no  such  effect 

as  tranquiUizing  the  state,  and  establishing  and  confirming  its  independence."- 

Sir  J.  Mackintosh  had  likewise  said :  , 

"The  ilrst  [sense  of  the  term  recognition,]  which  is  the  true  and  legitimate  use  of 
the  word  'recognition,'  as  a  technical  term  of  international  law,  is  that  in  which  it 
denotes  the  explicit  acknowledgment  of  the  independence  of  a  country  by  a  state 
which  formerly  exercised  sovereignty  over  it  Such  recognitions  are  renunciations  of 
sovereignty — surrenders  of  the  power  or  of  the  claim  to  govern." 

With  regard  to  the  other  meaning  of  the  term,  which  he  called  "  virtual  recognition,'' 
he  had  said : 

"It  implies  no  guarantee,  no  alliance,  no  aid,  no  approbation  of  the  successful  revolt, 
no  intimation  of  an  opinion  concerning  the  justice  or  the  injustice  of  the  means  by 
which  it  has  been  accomplished.  These  are  matters  beyond  our  jurisdiction.  It  would 
be  an  usurpation  in  us  to  sit  in  judgment  upon  them.  As  a  state,  we  can  neither  con- 
demn nor  justify  revolutions  which  do  not  affect  our  safety  and  are  not  amenable  to 
our  laws." 

The  resolution  of  the  honorable  member  for  Sheffield  amounted,  therefore,  to  a 
desire  for  an  alliance  to  go  to  war  with  the  North.  He  hoped  to  show,  on  the  contrary, 
that  we  had  no  right  to  recognize  the  South,  or  to  intervene  in  the  quarrel  in  any  way ; 
further,  that  alliances  such  as  the  honorable  member  proposed  had  always  been  pro- 
ductive of  mischief  and  misunderstanding  between  the  allies  themselves  ;  and,  lastly, 
that  intervention  would  be  injurious  both  to  this  coimtry  and  to  the  Confederate  States 
th  emselves.  An  expressi  on  of  thanks  was  due  to  the'  writer  in  the  Times,  well  known  to  be 
a  lawyer  of  repute  and  authority,  whose  letters  signed  "  Historicus "  had  placed  in  a 
clear  light  what  otherwise  would  have  been  a  matter  of  doubt,  mystery,  and  perplexity. 
According  to  that  gentleman,  while  the  contest  for  government,  or,  in  other  words, 
rebellion  was  going  on  in  a  country,  there  were  only  two  possible  courses  open  to  other 
nations — either  to  remain  neutral,  in  which  case  the  mother  country  was  to  be  regarded 
as'a  sovereign  state,  while  belligerent  rights  were  possessed  by  the  other  side,  but  no 
other  rights  whatever ;  or  else  war  must  be  declared  which  might  be  either  a  forcible 
intervention  against  both  parties,  or  else  (as  is  more  generally  the  case)  it  consisted  in 
espousing  the  cause  of  the  one  party  and  waging  war  on  the  other.  Wheaton,  in  his 
standard  work  on  international  law;  had  laid  down  that —  , 

"  Until  the  revolution  is  consummated,  while  the  civil  war  involving  a  contest  for 
the  government  continues,  other  states  may  remain  indifferent  spectators  of  the  con- 
troversy, still  continuing  to  treat  the  ancient  government  as  sovereign,  and  the  gov- 
ernment de  facto  as  a  society  entitled  to  the  rights  of  war  against  its  enemy ;  or  may 
espouse  the  cause  of  the  party  which  they  believe  to  have  justice  on  its  side." 

But  some  honorable  members  perhaps  might  say,  "Why  not  remain  neutral  and  yet 
recognize  ?"  He  thought  he  had  already  shown  that  these  two  things  were  incompatible ; 
yet  he  would  inquire  further  into  the  objection.  Let  him  ask  what  was  the  meaning  of 
neutrality.  The  right  honorable  gentleman  the  Chancellor  of  the  Exchequer,  in  1859, 
gave  a  definition  so  concise  and  clear  that  he  would  take  the  liberty  of  quoting  his 
words.     Speaking  of  Mr.  Canning,  he  had  said : 

"  Tlie  impartiality  of  his  neutrality  would  have  been  violated  if  he  had  offered  sugges- 
tions in  the  spirit,  of  party ;  the  impartiality  of  his  neutrality  would  have  been  violated 
had  he  interposed  by  any  underhand  means." 

And  speaking  of  the  neutrality  on  which  her  Majesty's  government  had  acted,  he 
added : 

"  Its  limit  is  that  we  should  retrain,  not  from  entertaining  our  own  opinion,  but  from 
giving  effect  to  it,  either  by  manifestations  in.  this  House  or  by  diplomatic  action, 
otherwise  than  the  public  law  of  Europe  may  permit,  or  opportunities  shall  be  fairly 
opened." 

And  now,  with  regard  to  recognition,  he  would  quote  a  writer  on  international  law, 
a  statesman  of  this  country,  and  a  statesman  of  the  Southern  States.  Dr.  Phillimoro 
(vol.  II,  p.  15)  Jiad  declared  that— 

"Two  facts  should  occur  before  this  grave  step  be  taken,  whereby  the  neutral  power 
becomes  the  ally  of  one  of  the  hitherto  belligerent  parties— first :  the  practical  cessation 
of  hostilities  on  the  part  of  the  old  state ;     *  *  *     second :  an  absolute,  'bona 

fide  possession  of  independence." 

And  quoting  the  very  precedent  to  which  the  honorable  and  learned  member  had 
referred,  the  recognition  by  France  of  the  independence  of  our  American  colonies,  that 

writer  said,  Never  was  there  a  war  declared  on  juster  grounds  than  that  commenced 
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by  George  III,  on  the  recognition  of  the  independence  of  those  colonies  by  the  French. 
Lord  Liverpool  had  held  language  much  to  the  same  effect.    He  said :. 

"  Witli  regard  to  the  question  of  the  recognition  of  independence,  they  both  agreed 
that  it  was  to  be  considered  on  two  grounds — the  first,  of  right ;  the  second,  of  expe- 
diency. That  where  no  right  existed  there  could  be  no  expediency,  was  an  inference  in 
which  they  both  agreed.    "  *  »    There  could  be  no  right  while  the  contest 

was  actually  going  on.     *  «  *    The  question  ought  to  be,  '  Was  the  contest 

going  on  V    He  for  one  could  not  reconcile  it  to  his  mind  to  take  any  such  steps  so  long 
as  the  struggle  in  arms  continued  undecided." 

President  Jackson,  a  native  of  South  Carolina,  to  whose  opinion  the  confederates 
would  probably  attach  importance,  had  laid  it  down  in  his  message  of  December  21, 
1836,  that— 

"The  acknowledgment  of  a  new  State  as  independent  and  entitled  to  a  place  in  the 
family  of  nations  is  at  all  times  an  act  of  great  delicacy  and  responsibility,  but  more 
especially  so  when  such  State  has  forcibly  separated  itself  from  another,  of  which  it  had 
formed  an  integral  part,  and  which  still  claims  dominion  over  it.  A  premature  recog- 
nition under  these  circumstances,  if  not  looked  upon  as  a  justifiable  cause  of  war,  is 
always  liable  to  be  regarded  as  a  proof  of  an  unfriendly  spirit." 

These  quotations,  although  but  a  tithe  of  what  might  be  given,  would  suffice  to  show 
that  recognition,  where  it  was  not  the  mere  acceptance  of  an  independence  already 
acknowledged  by  the  mother  country,  amounted  to  intervention  and  an  act  of  hos- 
tility and  war.  Lawyers  attached  much  weight  to  precedents ;  he  supposed,  therefore, 
that  he  must  discuss  all  the  precedents  which  bore  upon  this  matter.  First,  there  was 
the  recognition  of  Hungary,  attempted  by  the  United  States,  in  1849.  Th6  rebels  were 
in  full  possession  of  all  the  territory.  Every  one  of  the  Austrian  troops  had  been  driven 
from  Hungary,  and  Austria  had  not  a  man  left  to  govern  the  country.  The  United 
States  thereupon  sent  over  Colonel  Dudley  Mann  to  Kossuth,  with  full  powers  to  re- 
cognize Hungary  as  au  independent  state.  Yet  the  whole  of  Europe,  with  one  consent, 
reprobated  the  action  of  the  United  States,  and  the  Americans  themselves  had  not 
attempted  to  justify  their  conduct.  The  next  case  was  that  which  the  honorable  mem- 
ber had  referred  to.  On  the  13th  of  March,  1778,  the  Marquis  de  Noailles  informed 
King  George  that  the  French  government,  deeming  our  colonies  to'  be  virtually  inde- 
pendent, had  recognized  them  as  such,  and  concluded  with  them  a  treaty  of  amity  and 
commerce.  It  was  quite  true  that  at  the  time  a  treaty  of  alliance  offensive  and  defen- 
sive had  been  concluded,  but  the  fact  was  not  known  then,  and  was  a  secret  tUl  long 
afterward.  Four  days  after  that  communication,  on  March  17,  King  George  III  recalled 
his  ambassador  from  France,  and  sent  the  French  ambassador  his  passports,  and  Par- 
liament was  informed  by  the  Crown  that  this  step  had  been  taken  in  consequence  of 
the  French  ambassador's  communication.  The  "  justifying  memorial "  drawn  up  by 
Gibbon,  and  published  in  the  Annual  Begister  for  the  year  1779,  stated  the  gravamen  to 
be  that  France — 

"Is  content  to  maintain  that  the  revolted  colonies  enjoy,  in  fact,  that  independence 
they  have  bestowed  on  themselves.  *  *  Under  such  circumstances  it  is  impossible,  with- 
out insulting  in  too  gross  a  manner  both  truth  and  reason,  to  deny  that  the  declaration 
of  the  Marquis  de  NoaiUes  ought  to  be  received  as  a  true  declaration  of  war." 

The  memorial  also  quoted  the  expression  of  King  George  III,  that  this  recognition 
was  "  an  act  of  hostility,  a  formal  and  premeditated  aggression."  The  next  precedent 
was  that  in  the  war  of  the  Spanish  American  colonies  with  the  mother  country:  That 
war  began  in  1810,  and,  after  it  had  continued  for  eight  years,  the  people  of  Buenos 
Ayres,  who  had  then  an  extensive  trade  with  the  United  States,  applied  to  the  United 
States  government  to  be  allowed  to  send  a  consul  to  Washington,  seeing  that  there  was 
an  American  consul  at  Buenos  Ayres.  But  President  Adams  replied  that  he  could  not 
permit  it,  because  it  would  amount  to  a  recognition  of  their  independence,  whereas  the 
continued-  residence  at  Buenos  Ayres  of  a  United  States  consul,  who  had  been  accredited 
to  Spain  before  the  revolution,  implied  no  recognition  of  any  particular  government. 
There  was  another  precedent  on  the  same  occasion  whioh  was  furnished  by  our  own 
conduct.  At  the  Congress  of  Verona,  Great  Britain  and  the  United  States  protested 
against  the  right  of  the  allied  powers  to  interfere  between  Spain  and  her  colonies.  Mr. 
Canning  went  even  so  far  as  to  declare  that  he  would  consider  it  a  cause  of  war  if  any 
power  ventured  to  recognize  them.  In  the  year  1824,  after  the  contest  had  been  going 
on  for  fourteen  years  and  every  Spanish  soldier  had  been  removed,  Mr.  Canning  wrote 
to  our  minister  in  the  Peninsula  stating  that  his  Majesty's  government  would  not  antici- 
pate, in  the  matter  of  recognition,  the  mother  country  herself,  and  that  they  had  no 
right  to  recognize  the  revolted  colonies  before  the  mother  country  should  lead  the  way 
in  that  recognition.  Yet,  at  this  time,  Spain  had  abandoned  all  efforts  in  Colombia 
and  Buenos  Ayres,  and  had  nearly  given  up  the  contest  in  Chili  and  in  Mexico.  On 
the  15th  of  .Tanuary  in  that  year  a  case  had  occurred  very  like  what  had  just  taken» 
place  in  that  House.  Sir  J.  Mackintosh  presented  a  petition  for  the  recognition  of  the 
South  American  republics.  That  petition  was  from  the  merchants  of  London,  while 
th«  petition  presented  by  the  honorable  and  learned  member  for  Sheffield  was  only  from 
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a  few  people  gathered  in  tlie  market  place  at  Oldham.  The  petition  of  Sir  J.  Mackin- 
tosh was  presented  after  a  fourteen  years'  struggle,  and  when  every  Spanish  soldier 
had  been  driven  out  of  the  country;  that  of  the  honorable  and  learned  gentleman  had 
been  presented  after  a  two  years'  war,  and  when  the  resources  of  the  South  were  strait- 
ened to  the  utmost  by  the  northern  arms.  Sir  J.  Mackintosh's  petition,  moreover, 
recited  the  fact  that  two  years  before,  in  1822,  an  act  had  been  passed  by  the  House  of 
Commons  to  permit  and  legalize  a  trade  with  the  South  American  states.  And,  there- 
fore, even  apart  from  the  great  difference  between  the  two  men,  Sir  J  Mackintosh's 
case  was  infinitely  stronger  than  that  of  the  honorable  and  learned  member  for  Shef- 
field. Mr.  Canning,  in  his  reply,  stated  that  twice  had  Spain  proposed  a  Congress  to 
treat  on  the  subject,  but  that  he  had  twice  refused,  holding  that  it  would  be  "neither 
just  nor  generous "  to  recognize  them  until  Spain  had  done  so  beforehand.  In  1825 
Buenos  Ayres  and  ChUi  were  recognized  on  the  ground,  according  to  Mr.  Canning's 
speech  on  the  address,  that,  for  many  years,  there  had  not  been  a  Spanish  soldier  on 
the  territory  of  Buenos  Ayres,  and  that  "  the  first  necessary  condition  of  recognition  by 
a  foreign  power  had  long  existed  in  that  state ;  its  soil  was  free."  Colombia  was 
in  a  like  condition ;  yet,  Mr.  Canning  had  refused  to  recognize  her,  because  she  had 
sent  an  armed  force  against  Peru,  which  might  have  the  efifect  of  bringing  back  the 
Spaniards  into  the  heart  of  Colombia.  She,  therefore,  could  not  yet  be  recognized  as 
independent.  He  passed  now  to  the  second  point,  namely,  that  an  alliance  to  inter- 
vene always  ends  in  quarrels  between  the  alUed  powers  themselves  :  that  union  and 
association  for  such  purposes  always  resulted  in  disunion  and  bickering.  This  was  a 
truth  which  could  be  proved  only  by  actual  facts  and  events.  That  was  the  case  in 
regard  to  BeSlgium.  In  the  year  1830  that  country  did  not  pretend  to  have  achieved  its 
independence ;  in  fact,  the  Dutch  were  about  to  reoccupy  Brussels  when  the  conference 
of  London  proposed  to  create  a  kingdom  of  Belgium.  Wheaton  stated  that  the  King 
had  invited  a  conference  of  the  five  powers  to  determine  "  how  the  future  independence 
of  Belgium  could  be  combined  with  the  stipulations  of  existing  treaties."  They  met  on 
the  20th  of  December,  1830,  and  signed  a  protocol  determining  the  basis  of  the  inter- 
vention and  proclaiming  an  armistice.  But  both  the  revolutionary  government  and 
the  King  of  the  Netherlands  repudiated  the  settlement  proposed  by  the  five  powers. 
The  five  powers  then  immediately  quarrelled  among  themselves.  England  and  France 
sided  with  the  revolutionists,  while  Eussia  and  Prussia  took  part  with  the  King  of  the 
Netherlands.  Thereupon  the  Prince  of  Orange  fought  a  battle  and  defeated  the  Bel- 
gians. Instantly  France  and  England  came  to  the  rescue.  But  Eussia  and  Prussia 
threatened  us  with  war ;  and  thus  nine  months  of  war  was  the  result  of  intervention  in 
the  cause  of  peace.  In  October,  1831,  a  "final  settlement"  was  agreed  upon,  which 
proved,  upon  trial,  to  be  by  no  means  final.  A  year  afterward,  in  October,  1832,  a  con- 
vention was  concluded,  between  France  and  England,  to  force  the  evacuation  of  Ant- 
werp ;  we  sailed  into  the  Scheldt,  while  France  invaded  Belgium.  Eussia  and  Prussia 
menaced  us  with  war ;  but  peace  was  eventually  concluded  in  May,  1833.  Then  take 
the  case  of  Greece.  The  insurrection  broke  out  in  1821.  Greece  had  fought  for  six 
years,  and  had  by  no  means  achieved  her  independence;  nay,  the  Turks  were  about  to 
reduce  them  to  submission,  when  England,  France,  and  Eussia  resolved  to  intervene. 
Then  occurred  that  intentional  accident  at  Navarino.  In  1828  the  French  invaded 
Greece  in  order  to  expel  the  Turks.  And  then,  from  1828  to  1833,  the  patriots  quarrelled 
among  themselves,  flew  at  each  other,  cut  each  others'  throats,  and  the  whole  land  was 
a,  scene  of  blood  and  carnage.  All  this  time  Eussia  was  playing  her  own  game  and 
advancing  on  Constantinople.  But  England  entered  into  a  secret  treaty  with  Austria 
(against  her  ally,  Eussia)  to  protect  the  integrity  of  Turkey.  He  had  the  authority  of 
Alison  for  asserting  that  orders  had  been  sent  out  to  the  English  admiral  in  the  Levant 
to  attack  the  Enssian  fleet  when  the  treaty  of  Adrianople  was  concluded  and  peace 
established.  Thus  this  alliance  to  intervene  in  the  cause  of  peace  had  been  the  origin 
of  twelve  years  of  bloodshed.  He  need  not  mention  the  alliance  to  intervene  in  Syria, 
for  the  House  remembered  the  bad  blood  which  was  stirred  up,  and  the  reports  which 
were  current  that  the  French  had  sent  over  rifles  to  the  Maronites  and  printed  an 
incendiary  paper  vilifying  us,  which  they  disseminated  throughout  Syria.  Neither 
need  he  allude  to  the  jealousies  which  were  engendered  by  the  alliance  in  China.  Then, 
again,  there  was  the  case  of  Mexico.  We  intervened,  together  with  France  and  Spain ; 
but,  before  long,  we  found  the  only  thing  we  had  to  do  was  to  get  out  of  the  matter  as 
quickly  as  possible ;  so  we  had  retired  with  more  speed  than  dignity.  It  might  be  said 
that,  in  the  case  of  Mexico,  France  had  pursued  a  selfish  policy.  But  how  did  they 
know  whether  France  was  not  pursuing  a  selfish  policy  in  this  case  also,  and  that  the 
honorable  member  for  Sheffield  was  only  the  tool  of  that  policy  ?  France  might  be 
intending  to  throw  in  that  very  case'  of  Mexico  into  the  settlement  of  American  affairs ; 
or  else  she  might  intend  a  revendiquer,  the  ancient  colony  of  Louis  XIV,  namely,  Louis- 
•  iana,  which  had  been  ceded  to  Napoleon  by  Spain,  under  the  treaty  of  San  Ildelfonso, 
and  given  by  Napoleon,  in  1808,  to  Monroe,  because  of  the  British  cruisers.  The  pro- 
posal of  the  honorable  and  learned  member,  therefore,  though  bad  enough  before,  is 
endered  doubly  bad  and  dangerovis  by  this  proposed  alliance  to  intervene.    But  even 
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if  we  did  associate  ourselves  to  intervene,  where  was  the  common  basis  of  action  ?  How 
conld  we  define  the  boundaries  of  the  South  ?  Intervention,  to  be  successful,  must 
exhaust  every  point  in  dispute,  and  embrace  every  subject  in  controversy.  Take,  now, 
that  one  point  of  slavery ;  what  should  be  said  on  that  one  point  ?  Besides,  we  had  to 
take  into  account  that  the  North  is  now  a  great  military  power,  while  we  had  but  few 
troops,  widely  scattered  over  Canada  and  an  easy  prey  to  an  invader.  The  capture,  by 
the  North,  of  our  scattered  garrisons  there  would  make  us  look  rather  small  in  the  eyes 
of  the  world.  Our  commerce  would  also  certainly  have  something  to  fear  from  the 
Alahamas  and  Floridas  which  the  North  could  put  upon  the  seas.  He  was  not  appealing 
to  the  fears  of  Englishmen,  but  was  simply  pointing  out  some  of  the  consequences  that 
would  inevitably  follow  from  our  intervention  in  this  contest.  There  was  another  point. 
"We  imported  largely  of  grain,  our  two  chief  sources  of  supply  being  Poland  and  the 
northwest  States  of  America.  Was  it  likely  that  we  should  be  able  to  get  much  from 
Poland  under  her  present  circumstances  ?  No.  Then  we  must  rest  mainly  upon  supplies 
from  North  America.  But  how  would  war  affect  that  ?  Would  not  the  distress  in  Eng- 
land be  aggravated  by  a  war  with  America  ?  From  the  northern  States  of  America  we 
received  5,500,000  quarters  of  corn,  whereas  from  the  north  of  Europe  we  received  only 
2,000,000.  The  total  imported  into  England  in  1861  was  16,094,914  quarters,  of  which 
more  than  one-third  came  from  the  northwestern  States,  namely,  Illinois,  Michigan, 
Indiana,  and  Wisconsin — whose  yearly  available  produce  was  not  nearly  exhausted  by 
their  exports.  At  least,  this  was  the  statement  contained  in  the  memorial  of  the  Illi- 
nois commissioners.  If  those  States  could  find  a  market  for  their  corn  in  England,  it 
would  promote. a  gOod  feeling  between  them  and  Canada ;  but  if  this  country  went  to 
war  with  America,  that  good  feeling  would  be  prevented.  In  fact,  a  desire  for  alliance 
with  us  was  already  growing  up  in  those  States.  By  holding  back  from  war  those 
northwestern  States' will  force  a  trade  with  us  through  Canada,  and,  perhaps,  with  that 
object,  enter  into  close  aUiance  with  us,  while  the  transit  of  the  goods  would  be  of 
material  benefit  to  Canada,  while,  by  running  the  risk  of  war,  we  should  be  injuring 
ourselves  commercially  in  the  greatest  degree.  It  would  be  no  less  baneful  to  the  Con- 
federate States  themselves.  Every  alliance  to  intervene  had  been  ostensibly  for  the 
good  of  the  suffering  country ;  yet  every  such  intervention  had  only  served  to  increase 
their  misery  and  distress.  "  Pacification"  had  always  resulted  in  internecine  struggle. 
"  Well-being"  had  ever  caused  poverty  and  wretchedness.  The  South  was  now  doing  well. 
Why  then  interfere  and  spoil  their  chance  ?  The  honorable  and  learned  gentleman  had 
spoken  of  the  recent  invasion  of  the  North,  and  said  that  Washington  was  nowin  danger 
and  that  the  South  had  nearly  achieved  their  object.  Why,  then,  in  the  name  of  com- 
mon sense,  not  leave  them  alone  to  achieve  it  themselves  1  To  intervene  now,  when 
the  South  was  described  as  all  but  successful,  in  order  to  receive  a  share  of  the  glory  of 
the  conquest,  would  be  both  unfair  and  ungenerous.  To  proclaiiU  an  armistice  would 
give  a  breathing  time  to  the  North ;  and  when  recruited  she  would  recommence  the 
struggle  with  redoubled  fury,  and  carry  it  on  with  increased  energy.  The  only  chance 
of  peace  was  when  every  one  shuddered  at  the  name  of  war.  Above  all  things,  he  re- 
commended the  South  to  avoid  being  protocoUed ;  diplomatic  ability  was  the  ruin  of 
states.  In  conclusion,  he  trusted  he  had  shown  that  it  was  not  our  duty  to  thrust  our- 
selves into  every  struggle,  but  that  we  should  observe  the  "golden  rtJe"  in  politics  as 
much  as  in  private  life.  That,  by  such  a  fratricidal  war,  the  effusion  of  blood  would 
uot  be  stopped  but  increased;  that  the  hardships  of  Lancashire  would  not  be  light- 
ened, but  that  the  burdens  of  the  people  would  be  augmented  and  the  sources  of  food 
for  this  country  would  be  cut  off.  Nay,  worse ;  these  alliances  to  interfere  in  America 
would  end  in  years  of  quarrels  and  bickerings  in  Europe,  and  would  effectually  ruin 
the  Sotith  and  deprive  it  of  that  stability  and  confidence  which  would  result  from 
achieving  its  own  independence.  Why,  then,  should  we  risk  our  good  name  and  fame 
and  endanger  our  very  peace  and  quiet,  where  there  is  no  rivalry  of  opposing  churches 
nor  ancient  feuds  of  race  to  combats  Much  more  did  he  concur  in  the  words  spoken, 
on  the  5th  of  February  last,  by  the  Earl  of  Derby,  in  the  presence  of  the  future  King  of 
England.    That  noble  earl  had  then  said  : 

"  I  confess  I  cannot  bring  myself  to  the  conclusion  that  the  time  has  arrived  at 
which  it  is  either  wise,  politic,  or  even  legitimate,  to  recognize  the  South." 

And  with  regard  to  recognition,  while  the  struggle  was  still  continuing,  the  noble 
earl  had  said : 

"  But  in  that  case  [when  the  war  is  not  at  an  end]  recognition  is  always  followed  by 
something  further;  for  it  means  nothing  unless  the  powers  who  join  in  it  are  ready  to 
support  by  force  of  arms  the  claims  of  the  state  which  they  recognize." 

The  noble  earl  then  came  to  this  conclusion  : 

"  I  fear  that  the  war  must  go  on  until  both  of  the  combatants  see  the  necessity  of 
coming  to  some  settlement." — [3  Hansard,  clxix,  24,  26.] 

On  these  grounds  he  begged  to  move  the  amendment  of  which  he  had  given  notice — 

Amendment  proposed, 

"To  leave  out  from  the  word  'That'  to  the  end  of  the  question,  in  order  to  add  the 
words  'this   House  earnestly  desires  that  an  impartial  neutrality  should  continue 
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to  be  maintained  by  ber  Majesty's  government  during  tbe  present  nnbappy  contest 
in  tbe  States  of  Nortb  America'" — (LoKD  Robert  Montagu) — instead  tbereof. 

Question  proposed,  "Tbat  tbe  words  proposed  to  be  left  out  stand  part  of  tbe  ques- 
tion." 

Mr.  Clifford  said  be  sbould  give  bis  cordial  support  to  tbe  amendment,  for  be 
tbougbt  tbat  if  any  precipitate  act  plunged  tbis  country  into  hostilities  with  the 
United  States,  a  new  feature  of  horror  would  be  added  to  those  now  to  be  witnessed  in 
America.  But  while  he  fully  agreed  in  tbe  conclusions  to  which  the  noble  lord  (Lord 
Robert  Montagu)  had  come,  he  did  not  wish  it  to  be  supposed  tbat  he  coincided  with 
tbe  sentiments  by  which  those  conclusions  were  prompted.  He  thought  tbat  honora- 
ble members  sbould  abstain  from  all  violence  of  language,  such  as  had  been  used  by 
the  honorable  and  learned  member  for  Sheffield ;  and  for  himself,  he  sbould  carefully 
abstain  from  applying  strong  language  to  either  of  tbe  parties  engaged  in  this  misera- 
ble contest,  for  he  believed  it  was  a  struggle  in  which  both  parties  bad  acted  from  con- 
scientious motives.  It  was  only  nattiral  that  those  on  the  one  side,  who  had  been 
taught  from  their  youth  to  consider  America  as  a  united  nation,  sbould  be  loth  to  see 
dismemberment,  whilst  be  knew  tbat  tbe  other  side,  who  had  been  trained  to  believe 
in  the  sovereignty  of  their  States  against  tbe  northern  federal  principles,  believed  they 
were  standing  up  for  the  defense  of  their  hearths  and  homes,  and  gallantly  did  they 
maintain  the  principles  they  had  been  taught.  There  was  nothing  in  this  struggle 
which  justified  the  comparison  which  the  noble  lord  had  made  between  tbe  confeder- 
ates and  the  Sepoys,  and  nothing  which  made  it  analogous  to  an  insurrection  in  Ire- 
land, a  province  of  England,  or  a  department  of  France.  If  they  wished  to  trace  tbe 
origin  of  the  disastrous  scenes  now  passing  in  America,  they  must  go  back  to  an  early 
stage  of  history.  The  Southern  States  could  not  be  said  to  be  waging  a  war  of  rebel- 
lion, for  tbe  Constitution  which  bound  the  States  together,  distinctly  acknowledged, 
that  for  all  purposes,  except  for  such  matters  as  customs,  Indian  treaties,  coinage,  the 
post-office,  and  external  relations,  tbe  States  were  separate  sovereignties.  So  strong 
was  tbe  feeling  against  tbe  federal  system,  tbat  when  Calhoun  was  on  bis  death-bed, 
and  bis  chaplain  was  praying  for  the  welfare  of  tbe  American  nation,  tbe  dying  states- 
man interrupted  him  to  assert  that  there  was  no  such  thing  in  reality  as  an  American 
nation.  "We  are  not,"  be  said,  "  a  nation,  but  a  confederation  of  States."  Tbe  North- 
ern States  had  no  more  right  to  interfere  with  tbe  Southern  States  on  the  question  of 
slavery  than  tbe  Emperor  of  Russia  would  have  a  right  to  interfere  between  us  and 
our  West  India  colonies  in  a  similar  question  before  we  granted  negro  emancipation. 
The  slave  trade  was  stopped;  but  as  far  as  regarded  the  slaves  on  the  lands  in  certain 
States,  the  other  States  were  forbidden  by  the  Constitution  to  interfere  with  them. 
He  did  not  wish  it  to  be  supposed  tbat  he  was  at  all  in  favor  of  tbe  institution  of 
slavery,  for  he  thought  it  equally  degrading  to  the  master  and  tbe  slave.  But  he  did 
not  believe  tbat  the  majority  of  the  southern  masters  were  cruel  masters.  Cruelty  on 
the  part  of  masters  was  the  exception,  and  not  tbe  rule ;  and  when  the  exception 
occurred,  the  law  forbade  any  inquiry  to  be  made  in  respect  to  tbe  relations  existing 
between  master  and  slave,  if  tbe  master,  in  inflicting  punishment,  stopped  short  of  tbe 
extreme  punishment  of  death.  The  law  could  take  no  notice  of  stripes,  mutilation,  or 
torture,  as  long  as  life  was  spared.  That  was  not  a  state  of  things  which  an  English- 
man could  regard  with  anything  like  approbation.  Hitherto,  however,  slavery  had 
derived  its  chief  support  from  tbe  fact  that  when  any  question  as  to  the  slave  trade 
arose  with  this  country,  the  power  of  tbe  whole  federation  was  employed  to  uphold 
the  institution.  Some  years  ago  he  visited  the  prisons  at  Charleston,  in  company  with 
an  American  friend,  and  found  several  black  sailors  there  who  were  incarcerated  for 
no  other  offense  than  being  negroes,  and  who  were  liable  to  be  sold  as  slaves  to  pay 
the  expenses  of  their  maintenance,  if  the  captain  of  tbe  ship  to  which  they  belonged 
did  not  pay  the  money  for  their  keep.  He  asked  bis  conductor  whether,  if  these  hap- 
pened to  be  English  subjects,  we  could  apply  for^-edress  to  tbe  federal  government. 
The  reply  was  tbat  we  might  make  the  application,  but  that  tbe  federal  government 
had  already  decided  tbat  the  case  was  one  with  which  tbe  authorities  at  Washington 
could  not  interfere,  and  that  it  was  simply  a  State  regulation.  Upon  tbat  he  (Mr. 
Clifford)  suggested  tbat  England  might  take  tbem  at  their  word  and  declare  war,  not 
against  tbe  federation,  but  only  against  the  State  of  South  Carolina;  but  his  friend 
replied  that  if  we  touched  a  single  State  we  committed  an  act  of  hostility  against  the 
whole  Union ;  so  tbat  in  reality  the  whole  power  of  the  Nortb  was  engaged  to  support 
tbe  system.  Even  Mr.  Lincoln's  proclamation  was  admitted  to  be  an  illegal  act,  and 
to  be  justified  only  as  a  war  measure.  Looking  at  tbe  question  broadly,  he  would  say  tbat 
he  was  himself  the  friend  of  both  North  and  South;  but  it  would  be  idle  to  disguise 
the  change  of  feeling  tbat  had  occurred  during  the  last  two  years.  Into  whatever 
society  one  went,  high  or  low,  one  found  that  the  general  impression  was  tbat  tbe 
South  was  making  progress,  and  that  its  efforts  would  ultimately  be  crowned  with 
success.  Tbat  revulsion  was  attributable  partly  to  tbe  insolence  of  tbe  northern  press, 
and  to  the  aggressive  and  insulting  conduct  of  one  of  the  federal  commodores ;  but, 
also,  in  no  inconsiderable  degree,  to  the  wanton  barbarity  with  which  the  federal 
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goyemment  had  allowed  its  officers  to  wage  the  war.  They  read,  not  of  victories 
gained  by  the  federals,  hut  of  the  desolation  which  they  spread  over  countries  which 
were  lately  blooming  with  fertility,  as  though  they  sought  to  emulate  the  ravages  of 
Attila  or  Genghis  Khan.  Who  could  read  without  horror,  of  lands  as  wide  as  the  whole 
of  Scotland  being  submerged  beneath  the  flood  of  the  Mississippi,  and  of  the  burning 
of  Jacksonville,  and  of  the  destruction  of  churches,  houses,  and  private  property  of  all 
kinds?  And  these  things  were  done,  not  for  military  objects,  which  would  afford  some 
excuse  for  them,  but  out  of  such  sheer,  wanton  malice  that  even  the  negroes  looked 
on  disgusted  and  aghast.  Again,  had  the  condition  of  the  negroes  been  at  all  improved 
by  the  war?  Why,  they  had  been  shot  down  by  federal  soldiers,  imder  the  eyes  of 
their  officers,  who  never  interfered.  In  Illinois  the  whites,  jealous  that  the  negroes 
should  dare  to  compete  with  them  in  honest  labor,  had  burnt  their  houses  over  their 
heads;  in  fact,  the  black  man  was  as  imhappy  as  the  flying-fish,  which  had  its  ene- 
mies both  in  sea  and  air,  and  could  find  refuge  on  neither  side.  General  McNeil  had 
shot  six  innocent  men  in  cold  blood,  but  the  government  had  not  ventured  to  punish 
him  or  any  of  the  other  malefactors  who  had  committed  similar  atrocities.  Nor  had 
they  tried  to  arrest  the  devastations  of  Blenker.  That  the  end  of  all  this  must  inevit- 
ably be  the  separation  of  the  two  groups  of  States  was  the  conviction  of  almost  every 
thinking  man  in  Europe,  and  even  in  America.  Already  there  were  signs  that  the 
struggle  was  drawing  to  a  close.  A  considerable  peace  party  was  growing  up  in  the 
North,  and  these,  added  to  the  people  of  the  South,  gave  a  majority  against  the  con- 
tinuance of  the  war.  He  was  sorry  for  the  disappointment  of  those  who,  with  the 
honorable  member  for  Birmingham,  (Mr.  Bright,)  contemplated  the  establishment  of  a 
vast  empire  stretching  from  the  pole  to  the  tropics ;  but  he  could  not  resist  the  belief 
that  if  peace  were  not  soon  concluded  the  North  would  be  apt  to  fall  under  a  sheer 
military  despotism.  Even  at  the  present  an  approach  to  that  result  had  been  made, 
as  was  shown  in  the  arrest  of  Mr.  Vallandigham  for  having  spoken  in  favor  of  peace. 
The  President's  argument,  that  the  man  who  dissuaded  a  recruit  from  joining  the  army 
did  as  much  harm  as  he  who  killed  a  soldier,  was  very  remarkable,  and  implied  that 
peace  ought  never  to  be  advocated,  or  war  terminated.  In  conclusion,  he  wpuld 
remind  the  House  of  the  emphatic  warning  that  Mr.  Everett,  a  good  and  able  man, 
uttered  ten  years  ago  against  the  gpirit  of  military  aggrandizement,  which,  as  he 
showed,  had  been  the  ruin  of  Greece  and  Rome,  and  might  also  be  fatal  to  America  if, 
instead  of  trusting  to  natural  and  peaceful  progress,  she  resorted  to  conquest. 

The  CHAiiCELLOE  OF  THE  EXCHEQUER.  Sir,  I  am  desirous  at  the  commencement  of 
such  remarks  as  I  have  to  offer  to  the  House  to  take  a  lesson  from  the  honorable  and 
learned  member  for  Sheffield,  (Mr.  Roebuck,)  who  told  us  he  had  learnt  to  bear  with 
the  opinions  of  others  when  they  differed  from  his  own.  I  wish  to  record  my  adhesion 
to  that  sentiment ;  I  may  go,  indeed,  a  step  further,  and  say  that  I  think  it  is  the  duty 
of  every  member  of  this  HousS^  and  most  of  all  every  adviser  of  the  Crown,  in  approach- 
ing this  question  to  use  his  best  endeavors  to  suppress  within  his  breast  everything 
like  passion — I  would  almost  say  to  lay  aside  every  vestige  of  feeling  even  in  regard  to 
it.  Our  duty  is  to  treat  this  matter  as  one  of  dry  fact,  and,  however  passion  and  feeling 
may  tend  to  intrude  themselves  into  the  arena  of  reason,  to  strive  to  hold  the  balance  ■ 
even  and  to  deliver  our  judgment  with  as  much  impartiality,  as  much  abnegation  of 
all  selfish  prejudices,  and  of  all  angry  emotion,  as  if  we  were  sitting  on  the  beuoh  of 
justice,  or  in  the  box  of  jurymen.  It  is  impossible,  if  we  look  at  the  matter  ais  one  of  feeling, 
not  to  see  that  the  feelings  with  which  we  must  regard  it  are  mixed.  If  we  take 
the  case  of  the  Southern  States,  there  can  only  be  a  few  who  do  not  sympathize  with  a 
resistance  as  heroic  as  ever  has  been  offered  in  the  history  of  the  world  on  the  part  of 
a  weaker  body  against  the  overpowering  and  vastly  superior  forces  of  a  stronger.  But, 
on  the  other  hand,  if  we  look  at  the  cause  of  the  South  from  that  point  of  view  in 
which  it  stands  so  intimately  connected  with  at  least  professions  of  strict  adherence 
to  slavery,  a  strong  counter-current  of  feeling  must  arise  in  the  mind.  I  mention 
these  circumstances  because  I  think  that  upon  the  whole  w^e  are  without  excuse,  if,  in 
a  case  where  different  considerations  tend  so  powerfully  in  opposite  directions,  we 
suffer  our  judgments  to  be  bewildered  by  strong  sentiments  of  partisanship  either  on 
one  side  or  on  the  other.  So,  likewise,  with  »espect  to  the  North.  I  agree  with  the 
last  speaker  in  thinking  it  impossible  for  any  Englishman,  whatever  may  have  been 
his  prejudices  against  American  institutions,  not  to  have  a  very  strong  feeling  of 
sympathy  with  those  who  had  formed  in  their  own  minds  exalted  visions  of  the  great 
future  of  their  country,  stretching  from  one  end  of  a  great  continent  to  the  other, 
and  who  see  those  visions  now  threatened  with  destruction.  There  is  no  stronger 
or  more  legitimate  instinct  than  that  instinct  of  nature  which  revolts  against  disrup- 
tion, and  it  is  easy  to  understand  the  feelings  which  have  governed  the  people  of  the 
North,  not'only  in  entering  into  this  war,  but  even  in  pushing  it  on  after  it  seems  to 
us  to  have  passed  all  bounds  of  reason  and  of  hope,  however  much  there  may  bo  in 
their  measures  and  language  which  appears  difficult  to  reconcile  with  the  high 
intelligence  that  usually  characterizes  them.  I  may  venture  also  to  say  for  my  own 
guidance,  because  here  i  differ  from  the  honorable  and  learned  member  for  Sheffield, 
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that  I  think  we  ought  to  be  cautious  as  to  giving  what  are  termed  Britisli  iuterests  a 
prominent  place  in  oux  arguments  on  this  question.  I  never  have  agreed  with  those 
who  thought  it  was  a  matter  of  high  British  interest  that  the  old  American  Union 
should  he  torn  in  pieces.  Nor  do  I  agree  with  the  honorable  and  learned  member  for 
Sheffield  when  he  says  that  the  American  Union  had  become  so  vast  and  so  menacing 
to  the  world,  that  we  were  in  danger  of  dwindling  beside  it,  or  of  experiencing  a 
defect  of  power  to  maintain  our  rights.  I  do  not  think  that  territorial  extension  neces- 
sarily adds  to  the  vigor  of  a  State.  I  do  not  admit  that  either  England  or  France,  or 
any  other  country  of  Europe,  had  lost,  or  was  relatively  losing,  strength  in  comparison 
with  the  United  States  of  Amei-ica,  or  was  less  able  than  before  to  assert  every  just 
claim  and  every  legitimate  interest  in  the  face  of  the  great  republic.  I  have  always 
been  of  opinion^that,  involved  as  England  is,  not  so  much  as  a  matter  of  mere  interest, 
but  on  considerations  of  duty  and  honor,  with  respect  to  the  British  North  American 
colonies,  the  halanced  state  of  the  old  American  Union,  which  caused  the  whole  of 
American  politics  to  turn  upon  the  relative  strength  of  the  slavery  and  northern  inter- 
ests, was  more  favorable  to  us,  more  likely  to  insure  the  continuance  of  peaceful  relations 
in  America,  as  well  as  the  avoidance  of  all  political  complications  arising  from  the  con- 
nection between  this  country  and  its  colonies,  than  the  state  of  things  which  would 
exist  if  the  old  American  Union  were  to  be  divided  into  a  cluster  of  Northern 
and  a  cluster  of  Southern  States.  The  cluster  of  Northern  States  having  lost  all  connec- 
tion with  the  slavery  interests  that  were  formerly  adverse  to  extension  northwards, 
would  have,  of  course,  every  motive — I  do  not  say  by  violent  or  illegitimate  measures — 
to  endeavor  to  re-establish  their  territorial  grandeur  by  uniting  themselves  with  the 
British  colonies  of  North  America.  But,  whether  that  be  a  sound  opinion  or  not,  I 
cannot  help  stating  with  some  confidence  that  if  we  strongly  put  forward  the  consid- 
eration of  British  interests  in  that  matter — if  we  found  an  argument  for  recognition  of 
the  South  on  the  plea  that  British  interests  require  the  separation,  and  that  British 
greatness  was  tlireatened  by  the  former  condition  of  the  American  Union— by  that 
very  fact  you  stamp  upon  your  argument  for  recognition,  upon  every  expression  even 
of  a,  wish  for  peace,  a  certain  character  of  hostility  to  our  brethem  in  the  Northern 
States.  I  am  sure  the  honorable  and  learned  member  from  Sheffield  will  feel  I  am  war- 
ranted in  alluding  to  the  subject  in  a  pointed  manner  after  he  has  declared  in  emphatic 
terms,  in  connection  with  his  motion  for  recognition,  that  he  is  determined  to  do  all  he 
can  on  the  ground  of  British  interests  to  prevent  the  reconstruction  of  the  American 
Union.  With  respect  to  the  motion  of  the  honorable  and  learned  member,  the  first 
objection  which  I  shall  feel  it  my  duty  to  take  to  it  I  must  take  also  to  the  amendment 
moved  by  the  noble  lord,  for  either  the  motion  or  the  amendment  would  involve 
the  assumption  by  the  House  of  Commons  of  that  which  it  is  perfectly  entitled  to 
assume,  if  it  thinks  fit  in  point  of  right,  but  which  it  has  not  yet  thought  it  expe- 
dient to  assume,  and  which  I  do  not  think  it  should  assume — ^namely,  the  function 
of  determining  by  a  positive  declaration  the  course  which  should  be  pursued  by 
the  executive  government,  when  it  is  the  executive  government  alone,  and  not  the 
House  of  Commons,  that  can  have  close  and  minute  cognizance  of  every  circumstance 
•  from  day  to  day  bearing  upon  the  progress  of  the  American  contest  and  the  position  of 
England  in  regard  to  it,  and  when,  therefore,  prudence  dictates  that  the  House  should 
continue  to  leave  in  the  hands  of  the  executive  government  that  discretion  which  it 
has  heretofore' exercised  to  the  satisfaction  of  the  country.  There  is  no  merit  to  be 
claimed  by  the  executive  government  for  that  which  it  has  done  or  omitted  to  do ; 
but  this  I  may  say,  that,  setting  apart  all  reference  to  this  or  that  question  of  interna- 
tional or  maritime  law  which  may  have  arisen  in  the  course  of  the  last  two  years,  and 
looking  to  the  general  policy  which  has  been  pursued — a  policy  not  of  indifference, 
not  of  unobservance,  not  of  blindness,  but  of  faithful  and  strict  neutrality  up  to  the 
present  moment — there  can  be  no  doubt  it  has  been  the  only  policy  which  would  have 
answered  to  the  convictions  and  desires  of  the  country.  I,  therefore,  hope  the  House 
wiU  not  be  disposed  to  entertain  either  a  motion  or  an  amendment  which  would  have 
the  effect  of  determining  beforehand,  by  rules  laid  down  in  set  phrases,  from  which 
there  would  be  no  power  to  depart,  either  one  way  or  another,  whatever  the  variations 
of  circumstances,  the  course  of  which  the  government  is  to  bo  bound  to  pursue ;  but 
will  rather  leave  the  government  to  act  in  the  spirit  in  which  it  has  hitherto  acted, 
and  with  that  regard  which  it  has  hitherto  endeavored  to  show  to  the  claims  both  of 
justice  and  of  policy.  But  if  there  be  one  moment  more  inconvenient  than  another  for 
the  motion  of  the  honorable  and  learned  member  for  Sheffield,  I  think  the  honorable  and 
learned  gentleman  will  himself  confess  this  is  that  moment.  The  motion  of  the  honor- 
able and  learned  member  for  Sheffield  is  peculiarly  inconvenient  at  the  present  moment. 
I  do  not  say  that  the  main  result  of  this  contest  is,  humanely  speaking,  in  any  degree 
doubtful ;  but  certainly  there  has  not  been  a  single  epoch  during  the  whole  period  of  the 
war,  which  has  now  been  raging  for  more  than  two  years,  at  which  there  were  pending- 
military  issues  of  such  vast  moment,  both  in  the  east  and  west — issues  so  important  with 
reference 'to  the  future  position  and  interests  of  either  or  both  belligerents.  But  if  the 
motion  is  exceptionable  upon  principle,  and  if  the  particular  moment  at  which  it  is 
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made  is  in  some  respects  unfortunate — and  I  admit  that  in  regard  to  time  the  fault  is 
not  entirely  his  because  he  is  placed  between  the  necessities  of  the  ballot-glass  which 
lies  upon  our  table  and  the  arrival  from  day  to  day  of  the  packets  from  America — yet 
there  is  another  matter  upon  which  he  must  be  held  responsible,  and  that  is  for  the 
speeeh  with  which  his  motion  was  accompanied.  My  honorable  and  learned  friend 
began  with  pathetic  complaints  of  the  obloquy  to  which  he  knew  he  was  about  to 
expose  himself.  Ho  came  in  almost  a  lamb-like  spirit  to  offer  himself  as  the  willing 
recipient  of  all  the  violent  vituperation  which  he  saw  he  was  about  to  bring  upon  his 
head.  At  the  same  time  I  own  I  rather  pity  those  who  undertake,  in  a  contest  of  that 
nature,  to  compete  with  my  honorable  and  learned  friend.  But,  sir,  these  are  small 
matters.  lu  this  land  of  free  speech,  and  on  this  floor  of  free  discussion,  we  perfectly 
understand  each  other  in  regard  to  the  occasional  interchange  of  mere  hard  words. 
But  the  speech  of  my  honorable  and  learned  friend  had  an  importance  far  beyond  the 
epithets  which  he  may  have  launched  against  this  or  that  man,  or  which  may  be 
launched  against  him  in  return.  He  canuot  disguise — he  will  not  disguise — ^he  is  much 
too  candid,  sincere,  upright,  and  manly  to  disguise — that  the  whole  of  that  speech 
from  beginning  to  end  was  couched  in  the  spirit  of  the  strongest  partisanship  for  the 
South— in  a  spirit,  I  may  almost  say,  of  passionate  partisanship  for  the  South.  Nay, 
more,  in  the  first  place  a  speech  made  for  recognition  in  the  spirit  of  determined  par- 
tisanship, at  once  bears  upon  the  character  of  the  very  measure  which  it  recommends. 
It  is  not  a  very  easy  matter  to  separate  between  recognition  and  intervention ;  but 
if  it  were  an  easy  matter  to  separate  between  them,  then  if  at  the  very  fountain  head 
from  which  the  proposal  proceeds  the  proposal  itself  is  associated  throughout  his 
whole  argument  with  undisguised  hostility  to  one  of  the  parties,  what  chance  or  hope 
is  there  for  recommending  that  recognition  should  take  place,  and  at  the  same  time 
that  the  appearance,  much  less  the  reality,  of  true  neutrality  should  be  maintained? 
But  it  was  not  even  to  this  that  my  honorable  and  learned  ftiend  limited  himself.  He 
went  a  step  further.  He  argued  upon  our  duty  to  the  men  of  Lancashire.  What  was  the 
meaning  of  that  pprtion  of  his  speech?  Recognition  does  not  relieve  the  men  of  Lan- 
cashire. Recognition  does  not  bring  one  single  bale  of  cotton  to  Lancashire.  "  But,"  said 
my  honorable  and  learned  friend, "  we  have  neretofore  been  in  the  condition  in  which  the 
workmen  have  been  patient,  because  they  have  known  that  the  government  were  not  to 
blame ;  but  we  have  now  reached  the  point  at  which  they  will  know  that  it  is  the  govern- 
ment, and  the  government  alone  which  prevents  the  restoration  of  the  raw  material  on 
which  their  industry  depends."  Now  I  am  the  last  person  who  would  accuse  my  hon- 
orable and  learned  friend,  of  all  the  men  in  this  House,  of  using  words  without  mean- 
ing. That  is  a  charge  which  I  must  say  can  never  fairly  be  brought  against  him. 
Moreover,  he  deserves  this  praise,  that  his  meaning  for  the  most  part  is  unusually 
clear.  Well,  these  words  are  as  clear  as  any  words  which  ever  fell  from  him;  and 
their  meaning  is  that  we  are  not  to  stop  at  recognition,  but  are  to  follow  it  up  with 
those  other  measures  which  alone  will  satisfy  that  which  he  thinks  is  the  necessity  of 
the  case  and  what  is  the  clear  necessity  of  his  argument — namely,  that  upon  the  adop- 
tion of  his  motion  was  to  follow  the  restoration  of  an  abundant  supply  of  the  raw 
material  of  our  cotton  manufacture  for  the  industry  of  Lancashire.  Such  being  the 
speech  of  my  honorable  and  learned  friend,  and  such  being  his  motion,  I  confess  that 
I  should  find  in  either  the  one  or  the  other  ample  reason  for  objecting  to  its  adoption 
by  the  House.  But  her  Majesty's  government  I  do  not  think  have  ever  professed  to 
feel  indiiferent  on  this  question.  It  is  impossible  for  any  one  with  the  feelings  of  a 
man  within  him  to  be  indifferent  upon  it.  Moreover,  I  believe  that  a  very  general 
union  of  sentiment  and  opinion  exists  in  this  country,  not  upon  every  matter  relating 
to  the  present  war,  but  upon  this  great  question — whether  we  wish  that  this  war 
should  continue  or  should  cease.  My  belief  is  that  at  least  nineteen  out  of  every  twenty 
men  in  this  House,  perhaps  I  might  say  ninety-nine  out  of  every  hundred — I  do  not 
know,  indeed,  that  there  is  a  single  exception — earnestly  and  fervently  desire  that  it 
should  terminate.  Why,  Sir,  was  there  ever  a  war  of  a  more  destructive  and  deplorable — 
I  will  venture  to  add  of  a  more  hopeless  character?  Measure  it  by  the  enormous 
absorption  of  human  life,  which  counts  not  by  thousands,  nor  by  tens  of  thousands, 
but  by  hundreds  of  thousands.  Was  there  ever  a  more  deplorable  absorption  of  human 
treasure,  which  has  brought  debts  upon  countries  which  heretofore  were  happily  in 
practice  free  from  them  such  as  not  only  threaten  to  depress  permanently,  or  for  a 
long  course  of  years,  the  condition  of  the  population,  hut  even  perhaps  to  involve  the 
greatest  political  difficulties  throughout  the  whole  of  what  was  once  the  flourishing 
and  happy  American  Union?  Well,  if  these  are  common  to  both  parties,  is  it  possible 
that  we  as  Englishmen  should  regard  otherwise  than  with  deep  pain  the  special  con- 
sequences entailed  by  this  war  upon  each  party  severally  ?  Look  at  the  embittering 
and  exasperations  of  the  relations  between  the  black  man  and  the  white  man  in  the 
South.  Look  again  at  the  suspension  of  constitutional  liberty  in  the  North,  the  utter 
confusion  of  all  the  landmarks  that  separate  between  right  and  ijower — the  danger 
into  which  the  very  principle  of  freedom  has  been  brought  in  "that  which  used  to  boast 
itself  the  freest,  and  which  we,  perhaps  most  of  us,  admit  to  have  been  at  any  rate 
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one  of  the  freest  nations  of  the  earth.  Look  at  the  discredit  to  liberty  abroad — the 
discredit,  not  only  to  democratic,  not  only  to  popular,  but  I  venture  to  say  to  all 
liberal  and  constitutional  principles — which  has  been  caused  in  the  eyes  of  the  rest  of 
the  world  by  the  contemplation  of  the  transactions  of  the  last  two  or  three  years,  and 
especially  of  the  last  twelve  months,  in  North  America,  I  trust  there  are  few  of  us  here 
who  have  ever  suffered  narrow  unworthy  jealousies  of  the  American  Union  to  possess 
our  minds.  But  I  believe  if  there  be  such  a  man,  if  there  be  those  who  have  taken 
illiberal  or  extreme  views  of  what  was  defective  in  the  American  character,  or  in 
American  institutions,  who  closed  their  eyes  against  all  that  was  great  and  good  and 
full  of  promise  to  mankind  in  that  country,  surely  all  alike  must  now  feel  sentiments 
of  compassion  and  concern  absorbing  every  other  sentiment.  And  the  regret  and  sorrow 
which  we  feel  at  the  calamities  brought  to  our  own  doors  by  this  miserable  contest 
are  almost  swallowed  up  when  we  consider  the  fearful  price — more  fearful,  I  believe, 
than  in  the  history  of  the  world  was  ever  paid,  I  do  not  mean  in  money,  by  a  nation 
iu  a  state  of  civil  war — a  price  not  alone  in  the  loss  of  life,  not  alone  in  the  loss  of  treas- 
ure, but  in  the  desperate  political  extremities  to  which  the  free  popular  institutions  of 
North  America  have  been  reduced.  Why,  sir,  we  must  desire  the  cessation  of  tbis 
war.  No  man  is  justified  in  wishing  for  the  oontinuauce  of  a  war  unless  that  war  has 
a  just,  an  adequate,  and  an  attainable  object,  for  no  object  is  adequate,  uo  object  is 
just,  unless  it  also  be  attainable.  We  do  not  believe  that  the  restoration  of  the  Amer- 
ican Union  by  force  is  attainable.  I  believe  that  the  public  opinion  of  this  country  is 
unanimous  upon  that  subject.  (No!)  Well,  almost  unanimous.  I  may  be  right  or  I 
may  be  wrong — I  do  not  pretend  to  interpret  exactly  the  public  opinion  of  the  country. 
I  express  in  regard  to  it  only  my  private  sentiments.  But  I  will  go  one  step  further 
and  I  say  I  believe  the  public  opinion  of  this  country  bears  very  strongly  on  another 
matter  upon  which  we  have  heard  much — namely,  whether  the  emancipation  of  the 
negro  race  is  an  object  that  can  be  legitimately  pursued  by  means  of  coercion  and 
bloodshed.  I  do  not  believe  that  a  more  fatal  error  was  ever  committed  than  when 
men — of  high  intelligence  I  grant,  and  of  the  sincerity  of  whose  philanthropy  I  for  one 
shall  not  venture  to  whisper  the  smallest  doubt — came  to  the  conclusion  that  the 
emancipation  of  the  negro  race  was  to  bo  sought,  although  they  could  only  travel  to 
it  by  a  sea  of  blood.  I  do  not  think  there  is  any  real  or  serious  ground  for  doubt  as  to 
the  issue  of  this  contest.  I  admit  that  we  ought  to  desire— I  believe  that  the  bulk  of 
Englishmen  do  desire — that  it  should  come  to  a  close.  But  does  the  honorable  and 
learned  gentlemen  think  it  therefore  follows  that  we  ought  to  adopt  his  motion  ?  Or 
does  he  think  that  recognition  which  he  proposes  would  bring  the  contest  nearer  to  a 
close?  [Mr.  Roebuck.  .  "Hear,  hear."]  No  doubt  my  honorable  and  learned  friend 
thinks  it  would  terminate  it,  or  he  would  not  have  made  this  motion ;  but  I  must  ven- 
ture to  join  issue  with  him  on  that  point.  What  is  that  recognition  to  be?  Is  it  to  be 
a  recognition  with  intervention  or  without  intervention?  Now  it  is  quite  true  that  in 
argument  recognition  and  intervention  are  perfectly  separate.  I  cannot  agree  with 
the  noble  lord,  (Lord  Robert  Montagu,)  who  said  that  the  war  between  France  and 
England  which  broke  out  in  1778  was  due  to  the  recognition  of  the  American  colonies 
by  France.  I  think  I  know  the  source  from  which  the  noble  lord  has  quoted  that 
statement,  hiit  if  he  will  go  back  to  the  original  documents  he  will  find  that  it  is  not 
accurate.  [Lord  Robert  Montague.  "  The  Annual  Begister."~\  Then  that  Annual  Beguter 
contains  the  documents  themselves,  and  if  the  noble  lord  has  gone  back  to  that  I  confess 
I  am  still  more  surprised  at  his  statement.  This  is  a  point  of  much  importance, 
because  it  is  a  statement  which  one  sees  constantly  made  that  France  recognized  the 
United  States,  and  that  upon  the  fact  of  that  recognition  England  went  to  war  with 
her.  That  is  totally  incorrect.  The  message  from  the  King  to  Parliament  ■was 
delivered  on  the  17th  of  |ilarch,  1778,  in  these  terms: 

"  His  Majesty  having  been  informed,  by  order  of  the  French  king,  that  a  treaty  of 
amity  and  commerce  has  been  signed  between  the  court  of  France  and  certain  per- 
sons employed  by  his  Majesty's  revolted  subjects  in  America,  has  j  udged  it  necessary 
to  direct  that  a  copy  of  the  declaration  delivered  by  the  French  ambassador  to  Lord 
Viscount  Weymouth  be  laid  before  the  House  of  Commons;  and  at  the  same  time  to 
acquaint  them  that  his  Majesty  has  thought  proper,  in  consequence  of  this  offensive 
communication  on  the  part  of  the  court  of  France,  to  send  orders  to  his  ambassador  to 
withdraw  from  that  court." 

Therefore  the  message  of  the  Crown  imm,ediately  points  to  the  declaration-  delivered 
by  the  French  ambassador  to  the  Secretary  of  State.  What  were  the  contents  of  that 
declaration?  The  first  paragraph  recites  thiit  the  "  independence"  of  the  colonies  had 
been  virtually  established,  and  announces  the  treaty  of  commerce.  The  second  points 
out  "the  good  understanding"  between  France  and  great  Britain,  and  states  that 
there  isno  exclusive  privilege.  The  third  confides  that  his  Britanic  Majesty  will  particu- 
larly take  effectual  measures  to  prevent  the  commerce  between  his  Majesty's  (i.  e.,  Prance's) 
subjects  and  the  United  States  from  heing  interrupted.  In  the  fourth  paragraph  it 
declares  that  very  treaty  which  the  noble  lord  states  had  been  kept  secret  for  a  long 
time.    It  thinks  it  superfluous  to  state  that  the  King  of  France,  to  protect  effectually 
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the  lawful  commerce  of  his  subjects,  and  to  maintain  the  dignity  of  his  flag,  has  taken 
effectual  measures  in  concert  with  the  United  States  of  North  America.  Not  only  so,  hut  of 
all  the  documents  of  the  period,  so  far  as  I  have  heen  ahle  to  examine  them,  there  is 
not  one  which  refers  to  the  simple  act  of  recognition  as  the  cause  of  war.  The  very 
answer  to  the  message,  the  address  presented  by  the  House  of  Lords  in  answer  to  the 
message,  fixes  the  construction  in  the  strictest  manner  to  that  which  I  have  stated. 
We  always  find  the  complaint  against  France  was  not  her  acknowledgment  of  inde- 
pendence, but  the  avowed  support  she  had  given  and  the  formal  engagements,  offensive 
and  defensive,  into  which  she  had  entered.  It  is  much  better  that  we  should  have  the 
exact  truth  before  us  on  this  subject ;  but  then  I  must  say  it  is  very  difficult,  as  far  as 
I  know,  to  find  cases  where  there  has  been  recognition  pending  the  contest,  and  where 
that  recognition  has  not  been  followed  by  war.  In  the  case  of  the  Spanish  colonies, 
we  can  hardly  say,  consistently  with  truth,  that  the  recognition  took  place  pending 
the  contest.  The  contest,  I  think,  must  be  allowed  to  have  been  virtually  at  an  end. 
In  the  case  of  America,  however,  as  the  recognition  was  made  pending  the  contest,  it 
was  followed  by  war.  In  the  case  of  Greece  Siere  was  recognition  pending  the  contest, 
and  there  was  war  when  the  battle  of  Navarino  took  place.  In  the  case  of  Belgium, 
likewise,  it  was  not  found  practicable  to  separate  mere  recognition  from  the  use  of 
force.  I  admit  to  the  honorable  and  learned  gentleman  that  there  is  no  reason  in  the 
world  why,  in  abstract  argument,  we  should  not  separate  between  recognition  and 
intervention — I  do  not  say  they  are  inseparably  united — but  this  I  do  say,  that  when 
we  find  in  each  particular  case  of  recognition  pending  a  contest  that  has  heretofore 
taken  place,  the  use  of  force  has  commonly  accompanied  recognition,  a  just  suspicion 
arises  in  the  mind  that  whether  it  be  intended,  or  not  intended,  some  relation  of  cause 
and  effect  substantially  obtains  between  the  two  things,  and  that,  consequently,  the 
greatest  caution  and  circumspection  must  be  used  in  order  to  secure  that  while  you 
mean  the  one  you  do  not  find  yourself  plunged  into  the  other.  I  must  confess  there  are 
the  strongest  reasons  why  England,  at  any  rate,  should  in  this  matter  abstain  from 
taking  the  prominent  part  recommended  by  the  honorable  and  learned  member.  The 
very  act  of  our  enormous  interests  in  the  American  continent  make  us,  as  it  were,  a 
party  in  the  struggle,  and  that  very  circumstance  would  deprive  us  of  that  character 
of  impartiality  by  which  alone  intervention  could  be  rendered  usefal.  The  honorable 
and  learned  gentleman,  indeed,  recommended  concert  on  our  part  with  the  other  na- 
tions of  Europe,  but  in  his  speech  that  was  reduced  to  the  case  of  France.  But  what 
is  the  position  of  France  on  the  American  continent  ?  I  grant  the  position  of  France 
for  a  long  period  in  regard  to  the  United  States  was  an  admirable  one  for  delivering  a 
judgment  and  administering  a  lesson,  for  so  it  must  be,  of  moral  weight  in  the  general 
interest  of  humanity,  because  France  had  taken  a  practical  share  in  the  original  estab- 
lishment of  American  independence,  and  never  at  any  period  was  seriously  implicated 
in  controversy  with  the  United  States.  But  how  does  she  stand  now  ?  France,  by  her 
expedition  to  Mexico  and  the  greatness  of  her  military  engagements  there,  is  even 
more  decidedly  and  distinctly  a  paity  on  the  American  continent  than  is  England.  I 
may  be  too  sanguine — I  do  not  speak  with  authority — ^but  though  America  is  from 
tradition,  usage,  and,  perhaps,  from  national  character,  accustomed  to  assert  her 
independence  of  Europe,  both  as  to  material,  force,  and  opinion,  I  do  believe  that  the 
impartial  and  well  ascertained  spirit  of  Europe  would  have  the  greatest  weight  in 
America;  but  Imustsay  this,  I  feel  that  England  and  Frdnce,  circumstanced  as  they  are, 
even  if  united  in  the  act  of  recognition,  would  not  be  able  to  stand  up  in  the  face  of  the 
world  and  say,  we  claim  to  represent  the  impartial  opinion  of  the  world.  I  know  of 
no  benefit.or  advantage  that  would  attach  to  any  intervention,  arbitration,  recognition, 
or  interference  of  any  sort,  unless  it  was  entirely  free  from  all  suspicion  of  partial 
or  separate  interest,  or  peculiar  views.  If  you  had  such  a  declaration  of  opinion,  that 
matured  form  of  opinion  in  the  States  of  Europe  generally,  representing  the  civilized 
world  in  a  matter  of  this  kind,  I  believe  it  would  weigh  very  greatly  with  the  minds 
of  the  citizens  of  America.  But  an  act  of  recognition  proceeding  from  England,  an  act 
of  recognition  proceeding  from  any  State  which,  either  from  tradition  or  other  circum- 
stances of  that  kind,  is  placed  in  critical  relations  with  America  in  matters  pertaining 
to  its  own  interests,  not  oidy  might  have,  but  probably  would  have,  a  result  precisely 
opposite  that  anticipated  by  the  honorable  and  learned  gentleman.  It  would  assume 
the  character  of  an  interference  in  the,  so  to  speak,  private,  at  any  rate  particular 
affairs  of  the  American  nation.  It  would  go  far  to  create  a  strong  patriotic  reaction 
among  the  citizens  of  the  North,  it  might  go  far  to  give  to  the  cause  of  the  North 
that  defensive  energy  which  hitherto  has  been  the  great  secret  of  the  strength  of  the 
South,  and  the  want  of  which  has  been  the  great  cause  of  the  northern  inferiority  ; 
because  I  think  we  must  all  feel  that  the  descendants  of  Englishmen  in  America, 
whatever  errors  they  may  or  may  not  have  committed  in  the  course  of  this  unhappy 
war,  have  amply  proved  their  possession  of  signal  and  splendid  courage.  There  is  no 
reason  why  either  party  should  be  ashamed  on  that  score,  and  I  think  that  the  honor- 
able and  learned  gentleman  would  do  well  to  consider  how  far  intervention  or  recog- 
nition, more  or  less  looking  in  that  direction,  might  stop  that  growth  of  opinion,  which 
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I,  'with  him,  should  regard  as  sound  and  healthy,  which  is  opposed  to  the  continuance 
of  this  war,  and  which  has  of  late,  for  the  first  time,  taken  a  definite  form  in  assem- 
blages of  great  masses  of  people.  The  responsibility  of  proceeding  to  such  an  act  as 
that  would  be  a  very  heavy  responsibility.  We  must  loot  on  with  some  sense  of  the 
immense  difficulty  attending  any  steps  in  a  matter  of  this  kind,  and  we  most  feel — at 
least  I  am  sure  the  great  mass  of  this  House  must  feel — that  as  long  as  doubt  exists 
that  doubt  ought  out  to  be  ruled  on  the  side  of  safety.  We  feel,  I  think,  with  the  hon- 
orable and  learned  gentleman  that  it  is  time  this  war  should  end.  But  I  confess  I 
have  more  faith  in  the  gentle  action  of  that  public  opinion  as  it  grows  and  is  gradually 
matured  in  Europe,  than  I  have  in  diplomatic  acts  which  may  tend  to  assume  an 
appearance  of  undue  interference  in  American  affairs,  and  especially  those  diplomatic 
acts  which  come  from  quarters  which  may  justly  be  suspected  of  interested  motives. 
It  is  not,  therefore,  from  indifference — it  is  not  from  any  belief  that  this  war  is  waged 
for  any  adequate  or  worthy  object  on  the  part  of  the  North — that  I  would  venture  to 
deprecate  in  the  strongest  terms  the  adoption  of  the  motion  of  the  honorable  gentle- 
man. If  ever  there  was  an  occasion  there  is  an  occasion  now  in  North  America  when 
the  warmest  patriots  of  this  country  may  step  forward  and  say — 

"  Sat  f nnera  fusi 
Vidimus,  ingentes  ac  desolaviimis  agros." 

But  do  not  let  us  run  the  risk  of  making  worse  that  which  is  already  sufficiently 
horrible,  and  adding  to  the  deadly  feud  wluch  now  exists  other  feuds  and  other  quar- 
rels which  will  carry  still  wider  desolation  over  the  face  of  the  earth. 

Mr.  W.  E.  FoRSTEB  said  he  should  support  the  amendment  of  the  noble  lord,  (Lord  K. 
Montagu,)  not  for  the  purpose  of  fettering  the  government,  but  rather  of  supporting 
them  in  that  policy  of  neutrajity  they  had  hitherto  pursued,  and  because  the  motion 
of  the  honorable  learned  member  for  Sheffield  involved  so  great  a  departure  from  that 
policy  as  to  require  some  distinct  protest  against  it.  He  was  glad  that  the  question 
was  at  last  before  the  House,  and  that  the  time  had  come  for  speaking  their  minds 
npon  it.  It  was  pretty  clear  that  recognition  of  a  seceding  State,  while  the  question 
whether  the  secession  would  be  sucessful  or  not  was  unsettled,  was  premature,  and 
being  premature  it  was  a  breach  of  neutrality,  because  it  anticipated  the  defeat  of  one 
side,  and  gave  the  prize  of  admission  to  the  community  of  nations  to  the  other.  While 
that  was  the  principle  of  international  law,  the  custom  had  been  not  to  resort  to  inter- 
vention or  recognition,  unless  the  recognizing  power  was  prepared  to  enforce  its  views 
by  ai-ms.  Xhe  recognition  of  the  South  would  be  a  casus  belli  if  the  North  chose  to 
make  use  of  it,  and  it  was  mere  idle  talk  and  empty  boasting  if  we  were  not  prepared 
to  enforce  it.  The  motion  of  the  honorable  and  learned  gentleman  meant  war,  or  it 
meant  nothing.  He  believed,  from  the  language  which  he  had  held,  that  the  honora- 
ble and  learned  gentleman  was  utterly  reckless  whether  it  would  have  that  effector 
not.  But,  whether  he  meant  war  or  not,  did  the  country  mean  war?  No  doubt  there 
was  some  sympathy  felt  for  the  South  in  various  quarters,  and  he  would  allow  the 
Southerner  had  shown  a  courage  which  deserved  sympathy;  but  he  did  not  believe 
that  the  sympathies  of  any  class  of  the  people  in  this  country  went  so  far  as  to  submit 
to  an  additional  income  tax  for  the  purpose  of  defending  Canada.  The  constituents  of 
the  honorable  member  for  Liverpool,  (Mr.  Horsfall,)  who  seemed  to  have  some  sym- 
pathy with  the  South,  would  hardly  like  to  see  the  seas  covered  with  Northern  Ala- 
bamas  preying  on  their  commerce,  notwithstanding  the  boast  of  the  honorable  and 
learned  member  for  Sheffield,  that  one  warrior  would  *weep  them  all  away.  He  was 
quite  sure  that  the  honorable  member  for  Dungarvan,  (Mr.  Maguire,)  did  not  mean 
war.  He  believed  his  aimendment  was  proposed  with  a  motive  and  view  to  peace ;  and, 
in  truth,  unless  the  harvest  was  better  tlian  it  promised,  the  sufferings  of  the  country- 
men of  the  honorable  member  would  be  great  indeed  if  they  were  deprived  of  the 
American  com  crop  of  this  year.  He  would  never  allow  commercial  considerations  to 
prevent  him  engaging  in  a  just  war,  but  when  they  were  asked  by  the  honorable  and 
learned  member  for  Sheffield  to  go  to  war  for  merely  selfish  purposes — to  procure 
cotton — it  was  allowable  to  ask  "  What  would  be  the  cost  of  that  war  in  corn?"  There 
were  gentlemen,  however,  who  believed  that  if  we  interfered,  though  we  might  go  to 
the  verge  of  war,  we  should  not  really  have  war,  and  then-  grounds  for  believing  this 
was  European  concert,  and  the  influence  of  the  American  peace  party.  European  con- 
cert, iu  fact,  meant  the  concert  of  France.  The  honorable  and  learned  gentleman,  and 
the  honorable  member  for  Snnderland  in  the  joint  capacity  of  patriots  and  courtiers, 
told  them  that  they  had  seen  "  the  great  French  ruler,"  and  that  he  had  charged  him 
with  a  message  with  which  her  Majesty's  government  were  entirely  unacquainted.  The 
under  secretary  for  foreign  affairs  said  he  knew  nothing  about  it,  and  he  understood 
that  in  another  place  Lord  Russell  had  stated  to-night  that  the  French  ambassador 
had  thought  it  necessary  to  call  upon  him  to  say  that  the  honorable  and  learned  gentle- 
man opposite  was  quite  mistaken,  and  that  there  was  no  foundation  for  the  rumor. 
[Mr.  Layard.  "  It  was  this  very  afternoon."]  It  might  be  said,  of  course,  that  "  the 
§reat  French  ruler  "  had  changed  his  mind — he  would  leave  the  two  honorable  gentle- 
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men,  tlie  Frencli  amiiassaclor,  and  "  the  great  French  ruler,"  to  settle  that  matter  among 
themselves — or  itmight  be  that  he  deemed  it  advisable  to  have  two  ambassadors  in  this 
country — Baron  Gros,  to  communicate  with  the  government,  and  the  honorable  and 
learned  member  for  Sheffield,  to  communicate  with  the  House  of  Commons.  It  might 
.be  possible  that  he  had  requested  the  honorable  and  learned  gentleman  to  sound  the 
British  House  of  Commons,  and  to  find  out  whether  they  would  follow  his  lead  in  this 
matter.  For  his  part  he  had  had  enough  of  following  that  lead.  Alliance  with  France 
for  the  purposes  of  intervention  was  apt  to  lead  to  war.  That  was  our  experience  in 
the  Crimean  and  the  Chinese  wars.  We  were  heartily  glad  to  get  out  of  the  Mexican  in- 
tervention, and  there  were  few  who  did  not  look  witli  some  feeling  of  suspicion  on  the 
joint  action  with  France  in  the  matter  of  Poland.  If  we  wished  to  "  drift  into  war," 
by  all  means  let  the  honorable  and  learned  gentleman  be  allowed  to  put  the  good  En- 
glish ship  under  a  foreign  pilot.  To  come  next  to  the  American  peace  party.  The 
Chancellor  of  the  Exchequer  told  the  House  that  any  attempt  at  intervention  might 
weaken  the  American  peace  party.  That  undoubtedly  was  the  case,  and  it  might  easily 
be  shown  that  every  symptom  of  a  readiness  to  intervene  had  weakened  whatever 
there  was  of  a  peace  party  in  the  North.  Lord  Lyons,  in  a  dispatch  of  November  17, 
gave  a  very  curious  account  of  an  interview  he  had  had  with  the  leaders  of  the  Amer- 
ican peace  party  on  the  question  of  intervention,  and  from  his  account  it  appeared 
that  the  thing  they  dreaded  most  was  foreign  intervention,  the  very  idea  of  which  was 
enough  to  destroy  their  hopes ;  and,  indeed,  the  publication  by  the  Foreign  Office  of  this 
dispatch,  showing  that  the  peace  democrats  were  in  communication  with  Lord  Lyons, 
had  been  to  turn  the  tide  against  them  at  a  critical  moment,  and  to  decide  -the  Con- 
necticut election  in  favor  of  the  war  party.  No  doubt  it  was  mainly  on  the  strength 
of  that  dispatch  that  the  British  government  declined  to  take  part  in  the  offer  of 
mediation,  which  was  afterwards  undertaken  by  France  alone.  The  French  govern- 
ment conveyed  their  offer  in  a  most  delicate  manner,  but  it  prbduced  such  a  reaction 
in  America  that  the  government  were  able  to  pass  their  conscription  bill,  which  even 
the  war  party  had  not  expected,  and  the  failure  of  which  might  have  brought  the  war 
to  a  close  for  want  of  men.  That  bill  was  just  now  coming  into  operation,  and  it  might 
depend  not  a  little  on  the  course  taken  by  the  House  of  Commons  on  this  motion 
whether  President  Lincoln  would  have  power  to  enforce  it  against  the  wishes  of  many 
in  the  North.  It  might  seem  strange  that  the  American  people  should  pay  so  much 
attention  to  what  was  said  at  a  distance ;  but  had  there  not  been  periods  in  our  history 
when  this  country  was  divided  into  two  great  parties,  and  when  it  would  have  given 
infinite  strength  to  one  party  to  be  able  to  show  that  their  adversaries  were  receiving 
assistance  from  abroad  ?  If  they  carried  out  this  resolution  it  miist  be  by  force,  and 
as  a  compulsory  resolution  he  was  sure  the  House  was  not  prepared  to  carry  it  out.  It 
might  be  said  ^hat  the  people  of  the  Northern  States  would  not  go  to  war  with  us  for 
adopting  the  course  which  the  honorable  and  learned  member  for  Sheffield  proposed; 
but,  though  they  had  been  called  an  upstart  and  insolent  race,  they  were  our  own 
children.  They  were  descended  from  a  race  that  had  never  allowed  themselves  to  be 
borne  down.  Therefore,  dangerous  as  it  might  be,  suicidal  as  it  might  be,  for  them,  we 
could  not  say  that  they  would  not  go  to  war  with  us  if  we  carried  out  this  resolution,  which, 
according  to  the  principles  of  international  law,  would  be  a  sufficient  justification  for 
their  adopting  that  course.  ['■'No,no."]  A  war  with  the  United  States  would  be  dangerous 
to  us  on  several  grounds.  It  would  be  dangerous  toourcomm  erce,  and  it  would  be  danger- 
ous to  Canada ;  but  it  ought  to  be  unpopular  on  far  higher  grounds,  because  it  would 
be  a  war  against  our  own  kinsmen,  for  slavery.  He  felt  strongly  in  reference  to  slavery, 
for  he  was  one  that  had  been  brought  up  in  that  "hypocritical  cant"  of  a  hatred  to 
slavery  from  his  childhood.  The  honorable  and  learned  member  for  Sheffield  said,  that 
the  hostilities  between  the  Northern  States  of  America  and  the  Southern  had  been 
caused  by  a  question  of  tariff;  but  that  was  an  allegation  which  had  been  got  up  solely 
for  consumption. in  this  country,  and  it  ought  to  have  been  consumed  long  ago.  In  the 
first  place,  there  had  never  been  a  protective  measure  brought  into  either  House  of 
Congress  without  the  assistance  of  the  Southern  members  ;  and,  in  the  second  place, 
there  was  no  State  so  completely  a  protection  State  as  Louisiana,  the  backbone  of  the 
southern  confederation.  How  was  the  line  drawn  between  the  two  sets  of  States  ?  Ex- 
actly by  slavery.  The  Southern  States  were  secession  States  exactly  in  proportion  as 
they  were  slave  States.  If  the  struggle  were  one  between  a  free  tariff,  and  a  protec- 
tion tariff,  where  would  the  line  be  drawn  ?  Were  not  the  Northwestern  States  just  as 
much  injured  by  a  protection  policy  as  the  Southern  ?  And  yet  no  part  of  the  Union 
was  more  determined  to  fight  for  the  Union.  He  was  not  one  of  those  who  justified 
the  northerners  in  their  action  about  slavery ;  but  they  found  that  when  the  people  of 
the  Northern  States  were  called  upon  to  choose  between  love  of  country  and  love  of 
slavery  they  gave  up  the  latter.  They  had  a  patriotic  feeling  about  their  own  Union, 
and  they  were  becoming  every  day  more  alive  to  the  fact  that  they  could  not  uphold 
that  Union  and  preserve  slavery.  Forthat  reason — he  did  not  say  from  an  anti-slaverj' 
feeling,  though  a  great  number  of  the  people  of  the  North  entertained  such  a  feeling — 
they  were  giving  up  slavery.    The  right  honorable  gentleman  the  Chancellor  of  the  Ex- 
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chequer  stated  on  another  occasion  that  he  thought  the  best  way  to  destroy  slavery 
in  the  Southern  States  was  to  give  the  people  of  those  States  power ;  but  in  its  impres- 
sion of  the  28th  of  May  the  Eichmond  Examiner,  one  of  the  leading  organs  of  the  South, 
stated  that,  instead  of  "Liberty,  Equality,  and  Fraternity,"  the  confederates  were  for 
"Slavery,  Subordination,  and  Government,"  and  that  there  was  "a  slave  race  born  to. 
serve,  and  a  master  race  born  to  govern — such  are  the  principles  we  have  received 
from  ancient  history."  It  was  triiling  with  English  feeling  to  say  that  men  who  had 
gone  to  war  with  such  an  object  as  was  avowed  in  the  Eichmond  Examiner  would  not 
do  their  best  to  carry  that  object  out.  The  government  of  this  country  were  now 
called  on  to  do  something  which,  if  it  meant  anything,  meant  intervention.  ["No," 
•'  Hear."]  He  felt  great  anxiety  for  the  success  of  the  siege  of  Vicksburg,  for  he  believed 
two  things  depended  on  it — peace  and  freedom.  He  could  not  help  thinking  that  if 
Vicksburg  were  taken,  and  the  other  side  of  the  Mississippi  cut  off  from  the  slave  terri- 
tory, we  should  see  an  end  of  the  war.  He  thought  the  men  of  the  North  would  then 
feel  that  they  had  gained  their  great  object — namely,  the  prevention  of  the  formation 
of  a  powerfal  slavery  confederation.  He  thought  it  by  no  means  improbable  that  if 
Vicksburg  were  taken,  the  northerners  would  say,  "We  have  prevented  you  from  car- 
rying out  by  yourselves  that  extension  of  slavery  which  yon  could  not  carry  out  through 
the  XJnion,  and  now  we  shall  leave  you  to  yourselves  to  settle  this  slavery  question  as 
you  can."  Was  this  country  prepared  to  enter  upon  intervention,  which  from  its  nature 
must  be  serious,  in  order  to  prevent  the  northerners  being  able  to  take  this  ground, 
and  in  order  to  secure  this  end — slavery  on  the  other  side  of  the  Mississippi,  and  there- 
fore its  indefinite  extension?  With  the  knowledge  that  interference  of  any  kind  must 
imbitter  the  coniliot  now  raging,  would  this  country  intervene  and  extend  the  circle 
of  the  horrors  of  war — it  might  be  at  the  risk  of  involving  ourselves  in  its  miseries? 
Those  who  thought  with  him  bad  often  been  taunted  with  their  dread  of  war.  Those 
who  taunted  them  taUnted  them  truly.  He  did  fear  such  a  war  as  this  would  prove. 
Not  because  of  the  sufferings  it  would  entail  upon  England,  though  he  believed  these 
were  underrated.  He  had  such  confidence  in  the  endurance,  energy,  and  patriotism  of 
his  fellow-countrymen — using  the  word  in  its  old  Eoman  and  Greek  sense — that  having 
once  gone  to  war  they  would  fight  for  their  country  independent  of  the  question  of  right 
— that  he  had  little  fear  of  their  constan  cy  in  any  struggle.'  But  what  would  England  gain 
by  such  a  war  ?  The  great  Anglo-Saxon  race  would  be  torn,  not  merely  by  a  double  but 
triple  civil  war,  and  every  despot,  civil  and  religious,  throughout  the  world  would  re- 
joice to  see  them  destroying  each  other.  Were  there  any  "degenerate  Englishmen" 
who  could  look  with  joy  on  such  a  prospect?  He  would  be  a  bold  mau  who  ventured 
to  prophesy  how  the  present  struggle  would  terminate ;  it  was  not  a  war,  but  a  tremen- 
dous social  revolution ;  but  we  could  pray  that  out  of  the  war  might  come  a  purification 
from  the  evils  of  slavery,  without  which  there  could  be  no  peace.  They  could,  how- 
ever, perceive  the  alternatives  which  presented  themselves  if  this  country  interfered. 
Either  the  Union  would  be  torn  into  many  conflicting  elements,  doomed  by  the  hand  of 
their  enemies  to  centuries  of  anarchy  and  intestine  conflict,  or  the  effect  might  be  to 
unite  the  North  once  more  by  the  strong  common  bond  of  hatred  against  this  country. 
The  South  meanwhile  might  come  out  a  triumjihant  slave  confederacy — "our  natural 
allies,"  as  the  noble  lord  opposite  (Lord  Eobert  Cecil)  called  them.  They  might  be  the 
natvxral  alUes  of  the  noble  lord  and  of  the  order  to  which  he  belonged.  But  they  never 
could  be  the  natural  allies  of  Englishmen,  for  all  our  instructive  traditions  of  freedom 
were  opposed  to  such  alliance.  He  prayed  that  England  might  be  saved  from  such  an 
unjust,  barbarous,  and  unchristian  war,  waged,  as  it  would  be,  against  the  spirit  of 
civilization  and  against  every  principle  of  religion  and  morality.  The  Euler  who 
guided  the  destinies  of  the  world  took  care  that  crimes  committed  by  nations,  however 
powerful,  should  not  go  unpunished  ;  and  England  could  not  expect  to  escape  punish- 
ment if  she  entered  upon  so  unprovoked,  so  selfish,  and  so  unjust  a  conflict. 

Lord  Egbert  Cboh  said  he  did  not  often  agree  with  the  honorable  member  for 
Birmingham,  (Mr.  Bright,)  but  for  once  he  enjoyed  that  privilege,  in  the  phrase  in  which 
he  had  described  the  honorable  member  who  had  just  sat  down  as  a  fanatic  about 
slavery.  He  was  a  fanatic  iu  the  true  sense  of  the  word — such  a  fanatic  that  for  the 
sake  of  the  object  toward  which  his  fanaticism  was  directed  he  consented  to  sacrifice 
the  very  means  of  attaining  that  object.  He  (Lord  E.  Cecil)  had  never  been  able  to 
understand  the  true  reasoning  or  conduct  of  the  anti-slavery  party  in  this  country. 
All  Englishmen  agreed  that  slavery  was  a  dreadful  thing,  and  that  few  human  desires 
.should  be  entertained  more  earnestly  than  the  desire  for  its  extinction ;  but  the  anti- 
slavery  party  in  their  eagerness  for  that  result  seemed  to  have  aforgotten  all  the  teach- 
ings of  history.  The  honorable  member  who  had  j  ust  sat  down  did  not  profess  to  hope  for 
the  termination  of  slavery  through  the  complete  conquest  of  the  South  by  the  North ;  but 
the  honorable  member  for  Birmingham,  who  sat  behind  him,  no  doubt  looked  for  its  exter- 
mination in  that  manner.  But  what  did  the  idea  involve?  One  anti-slavery  agitator, 
representing  the  feelings  of  his  class,  declared  that  he  looked  with  confidence  to  the 
driving  of  three  hundred  thousand  slave-owners,  with  their  wives  and  families, 
either  into  exile  or  ,to  death,  as  a  step  toward  the  abolition  of  slavery.    Of  course, 
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slavery  might  be  abolished  by  that  means;  but  he  ventured  to  say,  in  the  words  of 
the  aspiration  with  which  the  honorable  member  for  Bradford  concluded  his  speech, 
that  a  crime  so  hideous  must  call  down  on  the  nation  which  perpetrated  it  a  punish- 
ment more  severe  than  had  fallen  on  any  nation  since  the  world  began.    He  would 
ask  the  honorable  member  to  look  to  history  to  see  how  slavery  had  been  exterminated 
in  past  times ;  for  it  was  not  a  new  evil ;  almost  every  people  occupying  a  new  soil 
had  that  blot  upon  their  institutions.     In  almost  every  case  it  had  been  gradually 
rooted  out;   from  every  civilized  nation,  except  the  States  of  America,  it  had  dis- 
appeared, but  never  in  consequence  of  the  pressure  of  armed  force.    It  was  eradicated 
in  every  instance  by  the  influence  of  public  opinion,  and  that  was  the  only  way  in 
which  it  would  be  eradicated  from  the  Sbuthern  States.    How  can  they  hope  to  bring 
the  influence  of  opinion  to  bear  on  the  Southern  States  if  they  made  them  permanently 
the  enemies  of  this  country  ?    The  policy  the  honorable  member  advocated  of  making 
England  the  partisan  of  the  North,  enlisting  its  aid  to  reduce  the  white  man  to  slavery 
in  order  that  the  negro  might  be  benefited,  would  cause  slavery  to  remain  to  the  end 
of  time  a  point  of  honor  with  the  South.    The  influence  of  England  for  the  gradual 
abolition  of  that  institution  would  be  entirely  frustrated.     In  fact,  there  could  be  no 
more  suicidal  policy  for  the  real  friends  of  the  slave  than  to  write  it  down  in  the  history 
of  the  South  that  the  greatest  miseries  which  their  fathers  underwent  were  inflicted 
upon  them  by  the  North  with  the  assistance  of  England  in  the  endeavor  to  eradicate 
slave  institutions.    The  southerners  would  look  upon  it  as  binding  on  them  never  to 
relinquish  the  principles  for  which  their  fathers  had  fought.    He  entirely  repelled  the 
insinuation  that  it  was  as  slaveholders  that  the  people  of  the  Southern  States  were 
the  natural  allies  of  England.    They  were,  however,  the  natnral  allies  of  this  country 
as  great  producers  of  the  articles  we  needed  and  great  consumers  of  the  articles  we 
supplied.    The  North,  on  the  other  hand,  kept  an  opposition  shop  in  the  same  depart- 
ments of  trade  as  ourselves.    But  he  wished  now  to  say  a  word  as  to  the  speech  of 
the  Chancellor  of  the  Exchequer,  which  was  remarkable  because  it  was  the  first  definite 
declaration  of  policy  which  the  government  had  made  on  the  subject,  and  because  it 
did  not  come  from  their  distinguished  chief.    But  what  were  the  reasons  given  by  the 
right  honorable  gentleman  why  the  government  should  not  assent  to  the  recognition 
of  the  South?    He  never  heard  a  speech  which  so  remarkably  supported  all  the 
positions  it  was  intended  to  attack.    The  right  honorable  gentleman  conceded  every- 
thing— that  slavery  was  not  to  be  suppressed  by  the  continuance  of  the  war ;  that  the 
hope  of  conquering  the  South  was  absolutely  vain  and  futile,  and  therefore  practically 
that  this  war  on  the  part  of  the  North  was  a  gigantic  crime.    The  right  honorable 
gentleman  conceded  even  this,  that  in  theory  recognition  in  no  way  involved  anything 
like  intervention,  thereby  admitting  that  if  we  recognised  the  South,  the  North  would 
have  no  just  cause  of  war  with  us  on  that  account.     But  what  were  the  right  honora- 
ble gentleman's  arguments  for  not  assenting  to  the  motion?    First  and  foremost  that 
he  objected  to  the  speech  of  his  honorable  and  learned  friend,  (Mr.  Roebuck.)    The 
honorable  and  learned  member  for  Sheffield  proposed  that  a  negotiation  should  be 
entered  into  in  order  to  promote  the  recognition  of  the  South ;   and  the  minister  of 
the  Crown,  when  declaring  that  he  would  not  advise  his  sovereign  to  pursue  that 
policy,  said  his  reason  was  that  there  were  marks  of  hostility  to  a  particular  party  in 
the  speech  of  the  honorable  and  learned  gentleman.  Was  it  ever  before  laid  down  that  the 
advice  which  a  minister  was  to  give  to  his  sovereign  at  a  critical  moment,  and  with 
respect  to  a  course  which  might  decide  t^e  destiny  of  nations  for  generations  to  come, 
was  to  depend  upon  this,  whether  an  honorable  gentleman,  however  distinguished, 
betrayed  partiality  to  pne  side  or  the  other  ?    He  could  hardly  believe  the  right  hon- 
orable gentleman  was  in  earnest.    But  what  was  the  next  argument?    It  was  that 
France  and  England  did  not  stand  in  an  impartial  position  for  giving  advice,  because 
they  possessed  territory  on  the  North  American  continent.    But  how  far  was  that  argu- 
ment to  go  ?    Would  the  right  honorable  gentleman  say  that  no  mediation  or  recog- 
nition was  to  take  place  because  the  State  that  wished  to  mediate  between  other  States 
happened  to  possess  territory  upon  the  same  continent  ?    He  (Lord  Robert  Cecil)  did 
not  imagine  that  our  possession  of  Canada  influenced  our  judgment  one  way  or  the 
other.    It  could  make  no  difference  to  us  in  regard  to  our  American  possessions, 
whether  or  not  the  two  contending  parties  should  continue  an  internecine  war.    But 
then  the  right  honorable  gentleman  insisted  that  although  recognition  did  not  in 
theory  involve  intervention,  yet  intervention  had  almost  always  historically  followed 
from  it,  and  would  follow  from  it  in  this  instance.    But  was  that  the  fact  ?    Did  we 
not  recognize  the  South  American  republics  at  a  time  when  the  troops  of  Spain  were 

still [Lord  R.  Montagu.  "No,  no."]    His  noblefriend  behind  him,  by  anticipation, 

denied  the  statement  he  was  about  to  make,  which  was  this,  that  at  the  time  we  recog- 
nized the  South  American  republics,  the  troops  of  Spain  had  not  yet  left  their  terri- 
tories. If  his  noble  friend  would  consult  his  dates,  he  would  find  that  the  important 
fortress  of  San  Juan  d'UUoa  was  held  by  Spanish  troops  till  the  17th  of  November, 
1835.  Our  recognition  of  Mexico  took  place  in  January  of  that  year.  But  the  case 
was  still  stronger  with  respect  to  the  proceedings  of  the  Americans  themselves.    They 
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recognized  these  republics  Ijefore  England  liad  done  so.  They  recognized  Colombia  in 
the  course  of  1822,  though  Porto  Cabello  was  not  evacuated  by  the  Spanish  troops  till 
the  8th  of  November,  1823 ;  and  they  recognized  Mexico  in  1823,  although  San  Juan 
d'Ulloa  was  not  evaoutated  until  1825.  Therefore,  upon  their  own  grounds  it  was  perfectly 
legitimate,  without  intervention  and  without  war,  to  recognize  a  State  which  was  practi- 
cally independent,  although  some  of  the  enemy's  troops  might  still  be  found  on  her 
soil.  But  that  recognition  did  not  pass  without  remonstrance.  That  remonstrance  came 
from  the  Spanish  minister,  it  read  like  a  remonstrance  from  Mr.  Seward  at  the  present 
time,  and  was  so  curious  that  he  should  like  to  read  it  to  tlie  House.  The  Spanish 
ambassador  wrote  as  follows : 

"  In  the  National  Intelligencer  of  this  day  I  have  seen  the  message  of  the  President, 
in  which  he  proposes  the  recognition  by  the  United  States  of  the  insurgent  governments 
of  Spanish  America.  How  great  my  surprise  was  may  easily  be  judged  by  any  one 
acquainted  with  the  conduct  of  Spain  toward  this  republic,  and  who  knows  the  immense 
sacrifices  she  has  made  to  preserve  her  friendship.  In  fact,  who  could  think  that,  in 
return  for  as  great  proof  of  friendship  as  one  nation  can  give  to  another,  the  executive 
would  propose  that  the  insurrection  of  the  ultramarine  possessions  of  Spain  should  be 
countenanced?  And,  moreover,  will  not  his  astonishment  be  augmented  to  see  that 
this  power  is  desirous  to  give  the  destructive  example  of  sanctioning  the  rebellion  of 
provinces  which  have  received  no  offense  from  the  mother  country,  to  whom  she  has 
granted  a  participation  of  a  free  constitution,  and  to  whom  she  has  extended  all  the 
rights  and  prerogatives  of  Spanish  citizens  ?  In  vain  will  a  parallel  be  attempted  to 
be  drawn  between  the  emancipation  of  this  republic  and  that  which  the  Spanish 
rebels  attempt." 

And  then  there  was  the  notion  of  a  party  in  Spanish  America  favorable  to  the  mother 
country,  just  as  there  was  a  notion  of  a  party  favorable  to  the  North  among  the  South- 
ern States: 

"  Where  are  those  governments  that  ought  to  be  recognized  ?  Where  are  the  pledges 
of  the  stability?  Where  the  proofs  that  those  provinces  will  not  return  to  a  union 
with  Spain,  when  so  many  of  their  inhabitants  desire  it '?  And,  in  fine,  where  the  right 
of  the  United  States  to  sanction  and  declare  legitimate  a  rebellion,  without  cause,  and 
the  event  of  which  is  not  even  decided?" 

It  was  quite  clear  from  these  precedents  in  the  history  of  the  United  States,  that  the 
American  government  recognized  the  revolted  South  American  colonies  long  before  the 
mother  country  acquiesced  in  their  independence,  and  that  warwas  not  the  consequence. 
We  did  not  want  war — we  wanted  peace.  Oar  people  had  suffered  too  much  in  conse- 
quence of  the  hostilities  in  America — they  had  starved  toe  long  already — they  would 
be  driven  to  still  greater  distress  next  winter  if  the  war  continuedj  and  the  resources 
of  the  country  would  be  exhausted  if  this  great  strain  were  continued;  and  there  were 
no  hopes  of  a  supply  of  cotton  except  from  the  Southern  States  of  America.  These  were 
grounds  which  gave  us  a  title  to  go  to  the  American  people  and  tell  them  our  opinion 
about  this  war.  The  value  of  recognition  was  this :  JEt  was  a  distinct  statement  on  the 
part  of  two  great  nations  that  in  their  opinion  the  war  was  hopeless.  It  was  a  judg- 
ment by  a  tribunal  to  which  he  believed  even  the  American,  people  would  give  way. 
His  honorable  friend  the  member  for  Bradford  (Mr.  Forster)  tried  to  prove  that  the 
efforts  at  mediation  last  year  only  made  the  war  party  stronger.  But  the  state  of 
affairs  was  very  different  then,  and  all  the  grejit  preparations  which  had  been  made  at 
that  time  had  as  yet  failed.  Charleston  had  been  attacked,  but  with  so  little  success 
that  the  attack  had  not  been  renewed.  Virginia  had  been  four  times  invaded,  and  now 
people  were  looking  to  the  invasion  of  Pennsylvania.  The  siege  of  Vicksburg  was 
drawing  to  a  close  not  favorable  to  the  North.  In  every  direction  there  were  grounds 
for  great  discouragement,  and  it  was  evident  from  the  last  news  that  the  faith  of  the 
people  was  shaken,  and  that  they  were  wavering  in  their  views  of  the  war.  There 
was  a  democratic  party  who  had  nominated  as  governor  an  avowed  advocate  for  peace 
in  one  State,  and  the  provost  marshal  in  another  had  been  shot  for  attempting  to  enforce 
the  conscription.  At  this  particular  crisis  public  opinion  in  America  was  wavering, 
and  if  they  now  received  the  judgment  of  two  great  countries,  expressed  in  an  official 
and  solid  form,  that  they  were  fighting  for  a  cause  which  was  hopeless,  and  that  the 
independence  of  the  South  was  definitively  established,  an  enormous  blow  would  he 
given  to  the  war  party  in  America.  It  was  evident  that  the  people  in  the  Northwestern 
States  had  not  very  much  information  to  go  upon  in  relation  to  the  war.  The  news- 
papers all  wrote  under  the  terror  of  a  military  dictator,  and  their  news  passed  through 
a  censorship.  Thus  small  successes  were  magnified,  and  failures  were  glossed  over. 
But  nothing  would  tend  so  greatly  to  make  them  distrust  the  promises  of  those  con- 
tractors who  were  making  fortunes  hy  the  war  as  the  announcement  that  France  and 
England — not  merely  Frenchmen  and  Englishmen,  but  the  respective  governments — 
looking  at  the  enormous  interests  with  which  they  had  to  deal,  had  come  to  the  con- 
clusion that  the  war  wa.s  hopeless,  and  that  it  was  vain  for  the  North  to  persist  in  it. 
There  was  one  point  on  which  the  minister  of  the  Crown  who  had  spoken  did  not  touch. 
It  was  an  extraordinary  fact  that  the  Chancellor  of  the  Exchequer  had  not  alluded  to 
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ttie  remarkable  statement  which  the  House  had  heard  respecting  the  policy  of  the 
Emperor  of  the  French.  But  such  disclosures  as  these  could  not  be  disposed  of  by 
silence.  His  honorable  friend  (Mr.  Forster)  had  talked  of  the  Emperor  of  the  French 
appointing  a  second  ambassador  to  the  House  of  Commons.  But  the  desire  of  his  hon- 
orable and  learned  friend  (Mr.  Boebuok)  was  not  to  be  the  ambassador  of  France  but 
to  refute  the  unjustifiable  and  baseless  rumors  which,  for  the  defense  of  their 'own 
policy,  the  government  had  circulated  as  to  the  views  of  the  Emperor  of  the  French. 
["No,  no."]  Then,  if  they  were  not  true,  let  the  uuder  secretary  of  state  for  foreign  affairs 
^xve  a  formal  contradiction  to  the  statements  of  the  honorable  and  learned  member  for 
fehefSeld.  It  had  been  distinctly  stated  thfit  last  year  the  government  received  from 
the  Emperor  of  the  French  an  offer  to  mediate  in  the  United  States ;  that  that  offer 
was  transmitted  to  Lord  Lyons,  who  betrayed  the  secret— he  of  course  imputed  nothing 
Kke  treason  to  Lord  Lyons— to  Mr.  Seward;  that  Mr.  Seward  remonstrated  with  the 
Emperor  of  the  French,  and  that  the  first  definite  reply  which  the  Emperor  received  to 
his  offer  to  mediate  was  the  complaint  which  arrived  from  his  minister  at  Washington 
To  these  statements  an  answer  must  be  given.  They  all  knew  that  the  Emperor  of  the 
French  was  a  prudent  and  sagacious  sovereign,  and  he  would  not  have  taken  the  strange 
and  extraordinary  course  of  communicating  directly  with  the  House  of  Commons  unless 
he  had  been  driven  to  it  by  the  treatment  which  he  had  received  from  the  Foreign 
Office.  The  absence  of  the  noble  viscount  made  the  course  of  the  government  in  giving 
any  explanation  very  difficult,  and  it  was  easy  to  see  how  Uttle  able  they  were  to  give 
any  definite  outline  of  their  policy  in  the  absence  of  their  great  head.  But  this  debate 
would  not  be  complete  and  the  public  would  not  be  satisfied  unless  all  the  statements 
of  his  honorable  and  learned  friend  as  to  what  he  heard  with  his  own  ears  from  the 
Emperor  of  the  French  received  a  full  explanation.  They  had  been  told  of  statements 
made  that  night  in  the  Lords  respecting  statements  in  their  House 

Mr.  W.  E.  FOBSTEE  said  that  the  report,  which  was  very  current,  had  been  contra- 
dicted in  another  place,  the  noble  earl  the  secretary  of  state  for  foreign  affairs  having 
stated  that  Baron  Gros  had  waited  on  him  to  teU  him  that  the  rumors  were  entirely 
without  foundation. 

Lord  Egbert  Cecii,.  That  important  information  might  have  been  brought  down 
to  this  House  also  by  the  under  secretary  for  foreign  affairs.  The  House  had  more 
than  once  had  reason  to  complain  of  the  position  to  which  it  was  reduced  by  the 
systepa  of  putting  aU  the  chief  secretaries  into  the  other  House,  and  all  the  under  sec- 
retaries into  this.  The  result  was,  that  almost  every  important  explanation  of  foreign 
policy  had  been  given  in  the  other  House  of  Parliament,  and  had  been  almost  invarm- 
bly  refused  here.  At  aU  events,  he  hoped  the  same  information  would  be  given  of  the 
recent  negotiations  between  this  country  and  France.  The  Emperor  of  the  French  had 
proposed  a  course  by  which  the  southern  ports  might  be  opened,  and  the  Eno-lish  gov- 
ernment now  stood  as  the  single  obstacle  to  the  recognition  of  the  South  which  would 
procure  food  for  their  starving  operatives.  They  must  make  a  much  more  complete 
defense  of  their  position  on  this  question  than  was  afforded  by  the  vague  and  loose 
theories  dealt  in  by  the  Chancellor  of  the  Exchequer.  They  must  give  some  clear 
reasons  why  they  refused  to  act  upon  the  frank  and  open  offers  of  the  Emperor  of  the 
French;  and  they  must  justify  themselves  for  following  a  policy  which  had  already 
been  productive  of  such  tremendous  misery  to  their  own  countrymen. 

Mr.  Bright.  I  will  not  attempt  to  follow  the  noble  lord  in  the  labored  attack  which 
he  has  made  upon  the  treasury  bench,  for  these  two  reasons :  That  he  did  not  appear 
to  me  very  much  to  understand  what  it  was  he  was  charging  them  with  ■  and  again 
I  am  not  in  the  habit  of  defending  gentlemen  who  sit  on  that  bench.  I 'will  'address 
myself  to  the  question  before  the  House,  which  I  think  the  House  generally  feels  to  be 
very  important,  although  I  am  quite  satisfied  that  it  does  not  feel  it  to  be  a  practical 
one.  Neither  do  I  think  that  the  House  will  be  disposed  to  take  any  course  in  support 
of  the  honorable  gentleman  who  introduced  the  resolution  now  before  us.  We  swne- 
times  are  engaged  in  these  discussions,  and  have  great  difficulty  to  know  what  we  are 
about,  but  the  honorable  gentleman  left  us  in  no  kind  of  doubt  when  he  sat  down.  He 
proposed  a  resolution,  in  words  which,  under  certain  circumstances  and  addressed,  to 
certain  parties,  might  not  end  in  offensive  or  injurious  consequences.  But  taken  in 
connection  with  his  character  and  with  the  speech  he  has  made  to-night,  and  with  the 
speech  he  has  recently  made  elsewhere  upon  this  subject,  I  may  say,  that  he  would 
have  come  to  about  the  same  conclusion  if  he  had  proposed  to  address  the  Crown  invit- 
ing the  Queen  to  declare  war  against  the  United  States  of  America.  The  Chancellor 
of  the  Exchequer,  who  is  supposed  not  to  be  very  zealous  in  the  particular  line  of 
opinion  that  I  have  adopted,  addressed  the  honorable  gentleman  in  the  smoothest 
language  possible,  but  still  he  was  obliged  to  charge  him  with  the  tone  of  bitter 
hostility  of  his  speech.  On  a  recent  occasion  the  honorable  member  addressed 
some  members  of  his  constituency— I  do  not  mean  his  last  speech,  I  mean  the  speech 
addressed  to  them  in  August,  last  year — in  which  he  entered  upon  a  course  of  prophecy 
which,  like  most  prophecies  in  our  day,  does  not  happen  to  have  come  true.  But  he 
said  then  what  he  said  td-night,  that  the  American  people  and  government  were  over- 
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bearing.  He  did  not  tell  them  that  the  government  of  the  United  States  had,  almost 
during  the  whole  of  his  lifetime,  been  conducted  by  his  friends  of  the  South.  He  said 
that  if  they  were  divided  they  would  not  be  able  to  buljy  the  whole  world;  and  he 
made  use  of  these  expressions :  "  The  North  will  never  be  our  friends ;  of  the  South 
you  can  make  fitiends — ^they  are  Englishmen — they  are  not  the  scum  and  refuse  of  the 
world." 

Mr.  Roebuck  :  Allow  me  to  correct  that  statement.  What  I  said,  I  now  state  to 
to  the  House,  that  the  men  of  the  South  were  Englishmen,  but  that  the  army  of  the 
North  were  composed  of  the  scum  of  Europe. 

Mr.  Bright.  I  take,  of  course,  that  explanation  of  the  honorable  and  learned  gen- 
tleman with  this  explanation  from  me,  that  there  is  not,  so  far  as  I  can  find,  any  men- 
tion near  that  paragraph,  and  I  think  there  is  not  in  the  speech,  a  single  word  about 
the  aimy.  [Mr.  Roebuck.  I  assure  you  I  said  that.]  Then  I  take  it  for  granted  that 
the  honorable  and  learned  gentleman  said  that,  or  that  if  he  said  what  I  have  read,  he 
greatly  regrets.  [Mr.  Eobbtjck.  No,  I  did  not  say  it.]  The  honorable  and  learned 
gentleman  in  his  resolution  speaks  of  other  powers.  Well,  he  has  unceremoniously 
got  rid  of  all  the  powers  but  France,  and  he  comes  here  to  night  with  the  story  of  an 
interview  with  a  man  whom  he  describes  as  the  great  ruler  of  France — tells  us  a  con- 
versation, asks  us  to  accept  the  lead  of  the  Emperor  of  the  French  on,  I  will  undertake 
to  say,  one  of  the  greatest  questions  that  was  ever  submitted  to  the  British  Parliament. 
But  it  is  not  long  since  the  honorable  and  learned  gentleman  held  very  different  lan- 
guage. I  recollect  in  this  House,  only  about  two  years  ago,  that  the  honorable 
and  learned  gentleman  said,  "  I  hope  I  may  be  permitted  to  express  in  respectful  terms 
my  opinion,  even  though  it  should  affect  so  great  a  potentate  as  the  Emperor  of  the 
French-  I  have  no  faith  in  the  Emperor  of  the  French."  On  another  occasion  the 
honorable  and  learned  gentleman  said — not,  I  believe,  in  this  House,  "  I  am  still  of 
opinion  that  we  have  nothing  but  animosity  and  bad  faith  to  look  for  from  the  French 
Emperor."  And  he  went  on  to  say,  that  still,  though  he  had  been  laughed  at,  he  had 
adopted  the  patriotic  character  of  "  Tear-em,"  and  was  still  at  his  post.  Well  then, 
sir,  when  the  honorable  and  learned  gentleman  came  back,  I  think  from  his  expedition 
to  Cherbourg,  does  the  House  recollect  the  language  he  used  on  that  occasion — lan- 
guage which,  if  it  expressed  the  sentiments  which  ne  felt,  at  least,  I  think  he  might 
have  been  content  to  have  withheld.  If  I  am  not  mistaken,  referring  to  the  saluta- 
tion between  the  Emperor  of  the  French  and  the  Queen  of  these  Kingdoms,  he  said— 
"  When  I  saw  his  perjured  lips  touch  that  hallowed  cheek,"  and  now,  sir,  the  honor- 
able and  learned  gentleman  has  been  to  Paris,  introduced  there  by  the  honorable  mem- 
ber for  Sunderland,  and  he  has  become,  as  it  were,  in  the  palace  of  the  French  Empe- 
ror, a  co-conspirator  with  him  to  drag  this  country  into  a  policy  which  I  maintain  is 
as  hostile  to  its  interests  as  it  would  be  degrading  to  its  honor.  But  then  the  high 
contracting  parties,  I  suspect,  are  not  agreed,  because  I  will  say  this  in  justice  to  the 
French  Emperor,  that  there  has  never  come  from  him  in  public,  nor  from  any  one  of  his 
ministers,  nor  is  there  anything  to  be  found  in  what  they  have  written,  that  is  tinc- 
tured in  the  smallest  d«gree  with  that  bitter  hostility  which  the  honorable  and  learned 
gentleman  has  constantly  exhibited  to  the  United  States  of  America,  and  their  people. 
Stance,  if  not  wise  in  this  matter,  is  at  least  not  unfriendly.  The  honorable  and 
learned  member,  in  my  opinion,  indeed  I  am  sure,  is  not  friendly,  and  I  believe  he  is 
not  wise.  But  now,  on  this  subject,  without  speaking  disrespectfully  of  that  great 
potentate,  who  has  taken  the  honorable  and  learned  gentleman  into  his  confi.dence,  I 
must  say  that  the  Emperor  runs  the  risk  of  being  far  too  much  represented  in  this 
House.  We  have  got  two — I  will  not  call  them  envoys  extraordinary,  but  most  extra- 
ordinary. And  if  report  speaks  truly,  even  they  are  not  all.  The  honorable  member 
for  the  King's  County,  (Mr.  Hennessy,) — I  do  not  see  him  in  his  place — came  l)ack  the 
Other  day  from  Paris,  and  there  were  whispers  about  that  he  had  seen  the  great  ruler 
of  France,  and  that  he  could  tell  everybody  in  the  most  confidential  manner  that  the 
Emperor  was  ready  to  make  a  spring  at  Russia  for  the  sake  of  delivering  Poland,  and 
that  he  only  waited  for  a  Word  from  the  prime  minister  of  England.  Well,  I  do  not 
undetstand  the  policy  of  the  Emperor,  if  these  new  ministers  of  his  tell  the  truth.  For, 
sir,  "if  one  gentleman  says  that  he  is  about  to  make  war  with  Russia,  and  another  that 
he  is  about  to  make  war  with  America,  I  am  compelled  to  look  at  what  he  is  already 
doing.  I  find  that  he  is  holding  Rome  against  the  opinion  of  all  Italy,  He  is  conquer- 
ing Mexico  by  painful  steps,  every  step  marked  hy  devastation  and  blood.  He  is  war- 
ring, in  some  desultory  manner,  it  may  be,  in  China ;  and  for  aught  I  know,  he  may  be 
about  to  do  it  in  Japan.  Well,  I  say  that  if  he  is  to  engage  at  the  same  moment  in 
dismembering  the  great  eastern  empire  and  the  great  western  republic,  he  has  more 
am'bition  that  Louis  XIV,  more  daring  than  the  first  of  his  name;  and  that  if  he  ven- 
tures on  these  great  transactions,  his  dynasty  will  fall,  and  he  will  be  buried  ia  the 
ruins  of  his  own  ambition.  But,  sir,  I  understand  that  we  have  not  heard  all  the  story 
from  Paris;  and  further,  it  seems  to  me  not  at  all  remarkable,  seeing  that  the  secret 
has  been  confided  to  two  persons,' that  we  have  not  heard  it  correctly.  I  saw  the 
jBember  for  Sunderland  near  me,  and  I  noticed  that  his'  fece  underwent  remarkable 
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contortions  during  the  speeoli  of  the  honorable  and  learned  getleman,  and  I  felt  per- 
fectly satisfied  that  he  did  not 'agree  with  what  his  colleague  was  saying.  I  am  told 
there  is  in  existence  a  little  memorandiim  which  contains  an  account  of  what  was  said 
and  done  at  that  interview,  and  before  the  discussion  closes  we  shall  no  doubt  have 
that  memorandum  produced,  and  from  it  know  how  far  these  two  gentlemen  are 
agreed.  I  now  come  to  the  proposition  which  the  honorable  and  learned  gentleman 
has  submitted  to  the  House,  and  which  he  has  already  submitted  to  a  meeting  of  his 
constituents  at  Sheffield.  At  that  meeting,  on  the  27th  of  May,  the  honorable  and 
learned  gentleman  used  these  words :  "What  I  have  to  consider  is,  what  are  the  inter- 
ests of  England ;  what  are  for  her  interests  I  believe  to  be  for  the  interests  of  the 
world."  Now,  leaving  out  of  consideration  the  latter  part  of  that  statement,  if  the 
honorable  and  learned  gentleman  will  keep  to  the  first  part  of  it,  then  what  we  have 
now  to  consider  in  this  question  is,  what  is  for  the  interest  of  England.  But  the  hon- 
orable and  learned  gentleman  has  put  it  in  a  way  to-night  almost  as  offensively  as  he 
did  before  at  Sheffifld,  and  has  said  that  the  United.  States  would  not  bully  the  world 
if  they  were  divided,  and  sub-divided — for  he  went  so  far  as  to  contemplate  division 
into  more  than  two  independent  sections.  Well,  I  say  that  the  whole  of  his  case  restd 
upon  a  miserable  jealousy  of  the  United  States,  or  on  what  I  may  term  a  base  fear.  It 
is  a  fear  which  appears  to  me  just  as  groundless  as  any  of  those  panics  by  which  the 
honorable  and  learned  gentleman  has  helped  to  frighten  the  country.  There  never 
was  a  state  in  the  world  which  was  less  capable  of  aggression  with  regard  to  Europe 
than  the  United  States  of  America.  I  speak  of  its  government,  of  its  confederation, 
of  the  peculiarities  of  its  organization;  for  the  House  will  agree  with  me  that  nothing 
is  more  peculiar  than  the  fact  of  the  great  power  which  the  separate  States,  both  of  the 
North  and  South,  exercise  upon  the  policy  course  of  the  country.  I  will  undertake  to 
say  that  unless  in  a  question  of  overwhelming  magnitude  which  would  be  able  to 
unite  any  people,  it  would  be  utterly  hopeless  to  expect  that  all  the  States  of  the 
American  Union  would  join  together  to  support  the  central  government  in  any  plan 
of  aggression  on  England  or  any  other  country  of  Europe.  Besides,  nothing  can  be 
more  certain  than  this,  that  the  government  which  is  now  in  power,  and  the  party 
which  has  elected  Mr.  LincoLn  to  office,  is  a  moral  and  peaceable  party,  which  has  been 
above  aU  things  anxious  to  cultivate  the  best  possible  state  of  feeling  with  regard  to 
England.  The  honorable  and  learned  gentleman,  of  aU  men,  ought  not  to  entertain 
this  fear  of  the  United  States  aggression,  for  he  is  always  boasting  of  his  readiness  to 
come  into  the  field  himself.  I  grant  that  it  would  be  a  great  necessity  indeed  which 
would  justify  a  conscription  in  calling  out  the  honorable  and  learned  gentleman  ;  but 
I  say  he  ought  to  consider  well  before  he  spreads  these  alarms  among  the  people.  For 
the  sake  of  this  miserable  jealousy,  and  that  he  may  help  to  break  up  a  friendly  nation, 
he  would  depart  from  the  usages  of  nations,  and  create  an  everlasting  breach  between 
the  people  of  England  and  the  people  of  the  United  States  of  America.  He  would  do 
more — and  notwithstanding  what  he  has  said  to-night,  I  may  put  this  as  my  strongest 
argument  against  his  case — ^he  would  throw  the  weight  of  England  into  the  scale,  in 
feivor  of  the  cause  of  slavery.  With  respect  to  the  law  of  nations,  I  will  not  take 
np  the  time  of  the  House  after  the  careful  argument  of  the  noble  lord  the  member  for 
Huntingdon ;  but  I  wiU  say  that  it  is  impossible  for  anybody  to  take  up  a  pamphlet, 
published  the  other  da.y  by  Mr.  P.  W.  Gibbs,  and  read  it,  without  admiring  the  style  in 
which  it  was  written,  and  being  absolutely  convinced  with  respect  to  this  case,  that 
is,  if  this  be  a  case  in  which  precedents  have  any  effect  whatever.  I  want  to  show  the 
honorable  and  learned  gentleman  that  England  is  not  interested  in  the  course  he  pro- 
poses we  should  take ;  and  when  I  speak  of  English  interests,  I  mean  the  commercial 
interests,  the  political  interests,  and  the  moral  interests  of  the  country.  And  first  with 
regaid  to  the  supply  of  cotton,  in  which  the  noble  lord  the  member  for  Stamford  takes 
such  prodigious  interest.  I  must  explain  to  the  noble  lord  that  I  know  a  little  about 
cotton.  I  happen  to  have  been  engaged  in  that  business,  not  all  my  life,  for  many  of 
tliose  who  hear  me  have  seen  me  here  for  twenty  years,  but  my  interests  have  been  in 
it,  and  at  this  moment  the  firm  of  which  I  am  a  member  have  several  mills  which  have 
been  at  a. stand  for  nearly  a  year  owing  to  the  absolute  impossibility  of  working  under 
the  present  condition  of  the  supply  of  cotton.  I  live  among  a  people  who  live  by  this 
trade,  and  there  is  no  man  in  England  who  has  a  more  direct  interest  in  it  than  I  have. 
Beforethe  warthe  supply  of  cotton  was  defioientand  costly,  and  every  year  it  was  becom- 
ing  more  costly,  for  the  supply  did  not  keep  pace  with  the  demand.  The  point  that  I  am 
going  to  argue  is  this :  I  believe  that  the  war  that  is  now  raging  in  America  is  more  likely 
to  abolish  slavery  than  not,  and  more  likely  to  abolish  it  than  any  other  thing  that  can 
be  proposed  in  the  world.  I  regret  very  much  that  the  pride  and  passion  of  men  are 
such  as  to  justify  me  in  making  such  a  statement.  The  supply  of  cotton  under  slavery 
must  always  be  insecure.  The  House  felt  so  in  past  yeais ;  for  at  my  recommendatipn 
they  appointed  a  committee,  and  bat  for  afoolish  minister  they  would  have  appointiid 
a.  special  commission  to  Iiviia  at  my  request^ and  I  feel  the  deepest  regret  that  they  did 
»ot  do  so.  Is.ther&any  gentleman  in  this  House  who  will  not  agree  with  me  in  this, 
that  it  would  befsujib^iter  forour  great  Lancashire  indnstry  that  our  supply  of.  cotton 
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should  be  grown  l)y  free  labor  rather  than  by  slave  labor?  Before  the  war  the  whole 
number  of  negroes  engaged  in  the  production  of  cotton' was  about  one  million,  that  is, 
about  one-fourth  of  the  whole  of  the  negroes  in  the  slave  States.  The  annual  increase 
in  the  number  of  negroes  growing  cotton  was  about  twenty-five  thousand,  only  two 
and  a  half  per  cent.  It  was  impossible  for  the  Southern  States  to  keep  up  their  growth 
of  sugar,  rice,  tobacco,  and  their  ordinary  slave  productions,  and  at  the  same  time  to 
increase  the  growth  of  cotton  more  than  at  a  rate  corresponding  with  the  annual  increase 
of  negroes.  Therefore  you  will  find  that  the  quantity  of  cotton  grown,  taking  ten 
years  together,  increased  at  the  rate  of  little  more  than  one  hundred  thousand  bales  a 
year.  But  that  was  nothing  like  the  quantity  which  the  world  required.  That  supply 
could  not  be  materially  increased,  because  the  South  did  not  cultivate  more  than  prob- 
ably one  and  a  half  per  cent,  of  the  land  which  was  capable  of  cultivation  for  cotton. 
The  great  bulk  of  the  land  in  the  Southern  States  is  uncultivated ;  ten  thousand  square 
miles  are  employed  in  the  cultivation  of  cotton,  but  there  are  six  hundred  thousand 
square  miles,  or  sixty  times  as  much  land,  which  are  capable  of  being  cultivated  for 
cotton.  It  was,  however,  impossible  that  that  land  should  be  so  cultivated,  because, 
although  you  had  climate  and  sun,  you  had  not  labor.  The  institution  of  slavery  for- 
bade free-labor  men  in  the  North  to  come  to  the  South,  and  every  emigrant  that  landed 
in  New  York  from  Europe  knew  that  the  slave  States  were  no  States  for  him,  and 
therefore  he  went  North  or  West.  The  laws  of  the  United  States,  the  sentiments  of 
Europe  and  the  world,  being  against  any  opening  of  the  slave  treble,  the  planters  of  the 
South  were  shut  up,  and  the  annual'  increase  in  the  supply  of  cotton  could  advance 
only  in'  the  same  proportion  as  the  annual  increase  in  the  number  of  their  negroes. 
There  is  one  other  point  with  regard  to  that  matter  which  is  worth  mentioning.  The 
honorable  and  learned  gentleman  the  member  for  Sheffield  wUl  understand  it,  although 
on  some  points  he  seems  to  be  peculiarly  dark.  If  a  planter  in  the  southern  States 
wanted  to  grow  one  thousand  bales  of  cotton  a  year  he  would  require  about  two  hun- 
dred negroes.  Taking  them  at  |500  or  £100  each,  which  is  not  more  than  half  the 
price  of  a  first-class  hand,  the  cost  of  the  two  hundred  would  be  £20,000.  To  grow  one 
thousand  bales  of  cotton  a  year,  you  require  not  only  to  get  hold  of  an  estate,  machin- 
ery, tools,  and  other  things  necessary  to  carry  on  the  cotton-growing  business,  but  you 
must  find  a  capital  of  £20,000  to  buy  the  actual  laborers,  by  whom  the  plantation  is  to 
be  worked ;  and  therefore,  as  every  gentleman  will  see  at  once,  this  great  trade,  to  a 
large  extent,  was  shut  up  in  the  hands  of  men  who  were  required  to  be  richer  than 
would  be  necessary  if  slavery  did  not  exist.  Thus  the  plantation  business,  to  a  large 
extent,  became  a  monopoly,  and  therefore,  even  in  that  direction  the  production  of 
cotton  was  constantly  limited  and  controlled.  I  was  speaking  to  a  gentleman  the 
other  day  frojn  Mississippi.  I  believe  no  manin  Americaor  in  England  is  more  acquainted 
with  the  facts  of  the  case.  He  was  for  many  years  senator  for  the  State  of  Missis- 
sippi. He  told  me  that  every  one  of  these  facts  was  true ;  and  he  said  that  he  had  no 
doubt  whatever  that  in  ten  years  after  freedom  in  the  South,  or  after  freedom  in  cou- 
junotion  with  the  North,  the  production  of  cotton  would  be  doubled,  and  cotton  would 
be  forwarded  to  the  consumers  of  the  world  at  a  much  less  price  than  we  have  had  it  for 
many  years  past.  I  shall  turn  for  a  moment  to  the  political  interest,  to  which  the 
honorable  and  learned  gentleman  paid  much  more  attention  than  to  the  commercial 
The  more  I  consider  the  course  of  this  war,  the  more  I  come  to  the  conclusion  that  it  is 
improbable  in  future  that  the  United  States  will  be  broken  into  separate  republics.  I 
do  not  necessarily  come  to  the  conclusion  that  the  North  will  conquer  the  South.  But 
I  think  the  conclusion  to  which  I  am  more  disposed  to  come  now  than  at  any  time  since 
the  breaking  out  of  the  war  is  this :  that  if  a  separation  should  occur  for  a  time,  still 
the  interests,  the  sympathies,  the  sentiments,  the  necessities  of  the  whole  continent, 
and  its  ambition  also,  which  seems  to  some  people  to  be  a  necessity,  render  it  highly 
probable  that  the  continent  will  still  be  united  under  one  central  government.  I 
inay  be  quite  mistaken.  I  do  not  express  that  opinion  with  any  more  confidence 
than  honorable  gentlemen  have  expressed  theirs  in  favor  of  a  permanent  dissolution  ; 
but  now,  is  not  this  possible,  that  the  union  niay  be  again  formed  on  the  basis  of 
the  South  ?  There  are  persons  who  think  that  possible.  I  hope  it  is  not,  but  we 
cannot  say  that  it  is  absolutely  impossible.  Is  it  not  possible  that  the  northern 
government  might  be  beaten  in  their  military  operations  ?  Is  it  not  possible  that 
by  their  own  incapacity  they  might  be  humiliated  before  their  own  people?  And 
is  it  not  even  possible  that  that  party  which  you  please  to  call  the  peace  party  in 
the  North,  but  which  is  in  no  sense  a  peace  party,  should  unite  with  the  South,  and 
that  the  Union  should  be  reconstituted  on  the  basis  of  southern  opinions  and  of  the 
southern  social  system  ?  Is  it  not  possible,  for  example,  that  the  southern  people,  and 
those  in  their  favor,  should  appeal  to  the  Irish  population  of  America  against  the 
negroes,  between  whom  there  has  been  but  little  sympathy  and  little  respect ;  and  is  it 
not  possible  they  should  appeal  to  the  commercial  classes  of  the  .North,  and  the  rich 
commercial  classes  in  all  countries,  who,  from  the  uncertainty  of  their  possessions  and 
the  fluctuation  of  their  interests,  are  rendered  always  timid  and  almost  always  corrupt — 
is  it  not  possible,  I  say,  that  all  these  might  prefer  the  union  of  their  whole  country 
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tipon  the  basis  of  the  South  rather  than  that  disunion,  which  many  members  of  this 
House  look  upon  with  so  much  apparent  satisfaction  ?  If  that  should  ever  take  place — 
but  I  believe,  with  my  honorable  friend  below  me,  (Mi.  W.  E.  Forster,)  in  the  moral 
government  of  the  world,  and  therefore  I  cannot  believe  that  it  will  take  place — but 
if  it  were  to  take  place,  with  their  great  armies,  and  with  their  great  navy,  and  their 
almost  unlimited  power,  they  might  offer  to  drive  England  out  of  Canada,  France  out 
of  Mexico,  and  whatever  nations  are  interested  in  them  out  of  the  islands  of  the  West 
Indies  ;  and  you  might  then  have  a  great  state  built  upon  slavery  and  war,  instead  of 
that  free  state  to  which  I  look,  buili  up  upon  an  educated  people,  upon  general  freedom, 
and  upon  morality  in  government.  Now  there  is  one  more  point  to  which  the  honor- 
able and  learned  gentleman  will  forgive  mo  if  I  allude  ;  he  does  not  appear  to  me  to 
think  it  of  great  importance,  and  that  is,  the  morality  of  this  question.  The  right  hon- 
orable gentleman,  the  Chancellor  of  the  ExchecLuer,  and  the  honorable  gentleman 
who  spoke  from  the  bench  behind,  and  I  think  the  noble  lord,  if  I  am  not  mistaken, 
referred  to  the  carnage  which  is  occasioned  by  this  lamentable  strife.  Well,  carnage,  I 
presume,  is  the  accompaniment  of  all  war.  Two  years  ago  the  press  of  London  made 
themselves  merry,  if  I  may  use  such  a  term  of  the  newspapers,  at  the  battles  of  the 
United  States,  in  which  nobody  was  killed,  and  few  were  hurt.  There  was  a  time 
when  I  stood  up  in  this  House  and  painted  out  the  horrors  of  war.  There  was  a  war 
waged  by  this  country  in  the  Crimea ;  and  the  Chancellor  of  the  Exchequer,  as  with 
an  uneasy  conscience,  is  constantly  striving  to  defend  that  struggle.  That  war,  for  it 
lasted  about  the  same  time  that  the  American  war  has  lasted,  at  least  destroyed  as 
many  lives  as  are  estimated  to  have  been  destroyed  in  the  United  States.  My  honor- 
able friend,  the  member  for  Dundee,  who,  I  think,  is  not  in  the  House,  made  a  speech 
in  Scotland  some  time  last  year,  in  which  he  gave  the  numbers  which  were  lost  by 
Russia  iu  that  war.  An  honorable  friend  near  me  observes  that  some  people  do  not 
reckon  the  Russians  for  anything.  I  say,  that  if  you  will  add  the  Russians  to  the 
English,  and  the  two  to  the  French,  and  the  three  to  the  Sardinians,  and  the  four  to  the 
Turks,  that  more  lives  were  lost  in  the  invasion  of  the  Crimea,  iu  the  two  years  that  it 
lasted,  than  have  been  lost  now  in  the  American  war.  That  is  no  defense  of  the  carnage 
of  the  American  war  at  all ;  but  let  honorable  gentlemen  bear  in  mind  that  when  I 
protested  against  the  carnage  in  the  Crimea,  for  an  object  which  few  could  comprehend 
and  nobody  could  fairly  explain,  I  was  told  that  I  was  actuated  by  a  morbid  sentimen- 
tality. Well,  if  I  was  converted,  and  if  I  view  the  mortality  in  war  with  less  horror 
than  I  did  then,  it  must  be  attributed  to  the  arguments  of  honorable  gentlemen  oppo- 
site, and  from  the  treasury  bench  ;  but  the  fact  is  that  I  view  this  carnage  just  as  I 
viewed  that,  with  only  this  difference,  that  while  our  soldiers  perished  three  thousand 
miles  from  home  in  a  worthless  and  indefensible  cause,  these  men — the  soldiers  of  the 
United  States — are  on  their  own  soil,  and  every  man  of  them  knows  for  what  he 
enlisted,  and  for  what  end  he  is  to  fight.  Now,  I  will  ask  the  right  honorable  gentle- 
man the  Chancellor  of  the  Exchequer,  and  those  who  are  of  opinion  with  him  on  this 
question  of  slaughter  in  the  American  war — a  slaughter  which  I  hope  there  is  no  hon- 
orable member  here  and  no  person  out  of  this  House  that  does  not  in  his  calm  moments 
look  upon  with  gsief  and  horror — to  consider  what  was  the  state  of  things  before  the 
war.  It  was  this — that  every  year  in  the  slave  States  of  America  there  were  one  hun- 
dred and  fifty  thousand  children  born  into  the  world — born  with  the  badge  and  doom 
of  slavery — ^bom  to  the  liability  by  law,  and  UJjt  custom,  and  by  the  devilish  cupidity 
of  man — to  the  lash,  and  to  the  chain,  and  to  the  branding-iron,  and  to  be  taken  from 
their  families  and  carried  they  knew  not  where.  1  want  to  know  whether  you  feel'as 
I  feel  upon  this  question.  When  I  can  get  down  to  my  home  from  this  House,  I  find 
half  a  dozen  little  children  playing  ubon  my  hearth.  How  many  members  are 
there  who  can  say  with  me  that  the  most  innocent,  the  most  pure,  the  most  holy  joy, 
which  in  their  past  years  they  have  felt,  or  in  their  future  years  they  have  hoped  for, 
has  not  arisen  from  contact  and  association  with  our  precious  children  ?  Well,  then,  if 
that  be  so— if  when  the  hand  of  death  takes  one  of  these  flowers  from  our  dwelling,  our 
heart  is  overwhelmed  with  sorrow,  and  our  household  is  covered  with  gloom — what 
would  it  be  if  our  children  were  brought  up  to  this  infernal  system — one  hundred  and 
fifty  thousand  every  year  brought  into  the  world  in  these  slave  States,  among  these 
"  gentlemen,"  among  this  chivalry,  among  these  men  that  we  can  make  our  friends  ? 
Do  you  forget  the  thousand-fold  griefs  and  the  countless  agonies  which  belonged  to 
the  silent  conflict  which  slavery  waged  with  human  rights  before  the  war  began  ?  It 
is  all  very  well  for  the  honorable  and  learned  gentleman  to  tell  me,  to  tell  this  House — he 
will  not  tell  the  country  with  any  satisfaction  to  it— that  slavery,  after  all,  is  not  so  bad  a 
thing.  The  brother  of  my  honorable  friend,  the  memlj|r  for  South  Durham,  told  me 
that  in  North  Carolina  he  himself  saw  a  woman  whose  every  child,  ton  in  number,  had 
been  sold  when  they  grew  up  to  that  age  at  which  they  would  fetch  a  price  to  their 
master.  I  have  not  heard  a  word  to-night  of  another  question — I  mean  the  proclama- 
tion of  the  President  of  the  United  States.  The  honorable  and  learned  gentleman 
spoke  somewhere  in  the  country,  and  he  had  not  the  magnanimity  to  abstain  from  a 
statement  which  I  was  going  to  say  he  must  have  known  had  no  real  weight.    I  can 
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make  all  allowanee  for  the  passion,  and  I  was  going  to  say  the  malice — hut  I  -will  sa.y 
the  ill-'will  of  the  honorable  and  learned  gentleman  ;  hut  I  make  no  allowance  for  his 
ignorance.  I  make  no  allowance  for  that,  because  if  he  is  ignorant,  it  is  his  own  fault, 
for  God  has  given  him  an  intellect  which  ought  to  keep  him  from  ignorance  on  a  ques- 
tion of  this  magnitude.  I  now  take  that  proclamation.  What  do  you  propose  to  do  ? 
You  propose  by  your  resolution  to  help  the  South,  if  possible,  to  gain  and  sustain  its 
independence.  Nobody  doubts  that.  The  honorable  and  learned  gentleman  will  not 
deny  it.  But  what  becomes  of  the  proclamation  ?  I  should  like  to  ask  any  lawyer  in 
what  light  we  stand  as  regards  that  proclamation  ?  To  us  there  is  only  one  country 
in  what  was  called  the  United  States — there  is  only  one  President — there  is  only  one 
general  legislature— there  is  only  one  law ;  and  if  that  proclamation  be  lawful  any- 
where— [Mr.  Roebuck :  "  Hear ! "] — we  are  not  in  a  condition  to  deny  its  legality,  because 
at  present  we  know  no  President  Davis,  nor  do  we  know  the  men  who  are  about  him. 
We  have  our  consuls  in  the  South,  but  recognizing  only  one  legislature,  one  President, 
one  law.  So  far  as  we  are  concerned,  that  proclamation  is  a  legal  and  effective  docu- 
ment. I  want  to  know — I  want  to  ask  you,  the  House  of  Commons,  whether  you  can 
turn  back  to  your  own  proceedings  in  1834,  and  trace  the  praises  which  harve  been  lav- 
ished upon  you  for  thirty  years  by  the  great  and  good  men  of  other  countries — and 
whether  after  what  you  did  at  that  time,  you  believe  that  you  will  meet  the  views  of 
the  thoughtful,  moral,  and  religious  people  of  England,  when  you  propose  to  remit  to 
slavery  three  million  of  negroes  in  the  Southern  States,'who,  in  our  view,  and  regard- 
ing the  proclamation  of  the  President  of  the  United  States  as  a  legal  document,  are 
certainly  and  to  all  intents  and  purposes  now  legally  free?  ["Oh!"]  The  honorable 
and  learned  gentleman  may  say  "  Oh,"  and  shake  his  head  lightly,  and  laugh  at  this. 
He  has  managed  to  get  rid  of  those  feelings  under  which  all  men,  black  and  white, 
bless  the  gift  of  freedom.  He  has  talked  of  the  cant  and  hypocrisy  of  the  men  who 
have  pleaded  for  the  negro.  Was  Wilberforce,  was  Clarksou,  was  Buxton — I  might 
run  over  the  whole  list — were  these  men  hypocrites,  and  had  they  nothing  about 
them  but  cant  ?  I  could  state  something  about  the  family  of  my  honorable  friend 
below  me,  (Mr.  Forster,)  which  I  almost  fear  to  state  in  his  presence,  but  his  revered 
father — a  man  unsurpassed  in  character — not  equaled  by  many  in  intellect,  and  ap- 
proached by  few  in  service,  laid  down  his  life  in  a  slave  state  in  America,  while  carry- 
ing to  the  governors  and  legislatures  of  every  slave  State  the  protest  of  hiinself  and 
his  sect  against  the  enormity  of  that  odious  system.  In  conclusion,  sir,  I  have  only 
this  to  say,  that  I  wish  to  take  of  this  question  a  generous  view — a  view,  I  say,  gen- 
erous with  regard  to  the  people  with  whom  we  are  in  amity,  whose  minister  we  receive 
here,  and  who  receive  our  minister  in  Washington.  We  see  that  the  government  of 
the  United  States  has  for  two  years  past  been  contending  for  its  life,  and  we  know  that 
it  is  contending  necessarily  for  human  freedom.  That  government  affords  the  remark- 
able example — offered  probably  for  the  first  time  in  the  history  of  the  world  of  a  great 
government  coming  forward  as  the  organized  defender  of  law,  freedom,  and  equality. 
["Oh!"  and  cheers.]  Surely  honorable  gentlemen  opposite  cannot  be  so  ill-informed 
as  to  say  that  the  revolt  of  the  southern  States  is  m  favor  of  frrcilom  and  equality. 
In  Europe  often,  and  in  some  parts  of  America,  when  there  has  been  insurrection,  it 
has  been  of  the  suffering  generally  against  the  oppressor,  and  rarely  has  it  been  found, 
and  not  more  commonly  in  our  history  than  in  the  history  of  any  other  country,  that 
the  government  has  stepped  forward  as  the  organized  defender  of  freedom — of  the  wide 
and  general  freedom  of  those  under  their  rule.  With  such  a  government,  in  such  a 
contest,  with  such  a  foe,  the  honorable  and  learned  gentleman,  the  member  for  Shef- 
field, who  professes  to  be  more  an  Englishman  than  most  Englishmen,  asks  us  to  throw 
into  the  scale  against  them  the  weight  of  the  hostility  of  England.  I  have  not  said  a 
word  with  regard  to  what  may  happen  to  England  if  we  go  into  war  with  the  United 
States.  It  wQl  be  a  war  on  the  ocean — every  ship  that  belongs  to  the  two  nations  will, 
as  far  as  possible,  be  swept  from  the  seas;  but  when  the  troubles  in  America  are  over — 
be  they  ended  by  restoration  of  the  Union  or  by  separation — that  great  and  free  people, 
the  most  instructed  in  the  world — [Loud  cries  of  "No!"] — there  is  not  an  American  to 
be  found  in  the  New  England  States  who  cannot  read  and  write,  and  there  are  not 
more  than  three  men  in  a  hundred  in  the  whole  northern  States  who  cannot  read  and 
write — and  those  who  cannot  read  and  write  are  those  who  have  recently  come  from 
Europe — I  say  the  most  instructed  iieople  in  the  world,  and  the  most  wealthy — if  you 
take  the  distribution  of  wealth  among  the  whole  people — ^will  have  left  in  their  hearts 
a  wound  which  probably  a  century  may  not  heal,  and  the  posterity  of  some  of  those 
who  now  hear  my  voice  may  look  back  with  amazement,  and  I  will  say  with  lamenta- 
tion, at  the  course  which  was  Ufeen  by  the  honorable  and  learned  gentleman,  and  by 
such  honorable  members  as  may  choose  to  follow  his  leading.  ["No,  no."]  I  suppose 
the  honorable  gentlemen  who  can  cry  "  No,"  will  admit  that  we  sometimes  suffer  from 
some  errors  of  our  ancestors.  There  are  few  persons  who  wiU  not  admit  that  if  their 
fathers  had  been  wiser,  their  children  would  have  been  happier.  Sir,  we  know  the 
cause  of  this  revolt,  its  purposes,  and  its  aims.  Those  who  made  it  have  not  left  ub  in 
darkness  respecting  theii  intentions — but  what  it  is  to  accomplish  is  still  hidden  from 
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our  sight,  and  I  will  abstain  now,  as  I  have  always  abstained  with  regard  to  it,  from 
predicting  what  is  to  come.  I  know  what  I  hope  for — and  what  I  shall  rejoice  in— but 
I  know  nothing  of  the  future  that  will  enable  me  to  express  a  confident  opiuionj. 
Whether  it  will  give  freedom  to  the  race,  which,  for  generations  past,  white  men  have 
trampled  in  the  dust,  and  whether  it  will  purify  a  nation  steeped  in  crime  in  connec- 
1  tion  with  its  conduct  to  that  race,  is  known  only  to  the  Supreme.  lu  his  hands  are 
alike  the  breath  of  men  and  the  life  of  states.  I  am  willing  to  commit  to  him  the  issue 
of  this  dread  contest;  but  I  implore  of  him,  and  I  beseech  this  House,  that  my  country 
may  lift  nor  hand  nor  voice  in  aid  of  the  most  stupendous  act  of  guilt  that  history  has 
recorded  in  the  annals  of  mankind. 

Mr.  Percy  Wyhdham  believed  there  were  thousands  of  men  in  the  Northern  States 
who  would  be  glad  to  hear  a  voice  from  Europe  calling  upon  them  to  acknowledge 
the  independence  of  the  South.  They  knew  they  were  engaged  ,  in  a  hopeless  contest, 
and  they  had  no  wish,  like  so  mjiny  of  their  countrymen,  to  pursue  an  unholy  war  for 
the  sake  of  pecuniary  gain.    He  concluded  by  moving  the  adjournment  of  the  debate. 

[Here  there  were  loud  and  general  cries  for  "Mr.  Lindsay."  The  honorable  member 
rost  from  his  seat,  but  sat  down  without  addressing  the  House.] 

Sir  George  Grey.  If  the  honorable  member  for  Sunderland  (Mr.  Lindsay)  wishes  to 
address  the  House,  I  should  be  sorry  to  interfere  with  him,  and  I  think  we  may  go  on 
for  an  hour  longer.  However,  as  there  is  a  motion  for  the  adjournment  of  the  debate, 
I  may  take  this  opportunity  of  giving  an  answer  to  the  question  so  pointedly  put  by 
the  noble  lord,  the  member  for  Stamford,  (Lord  Robert  Cecil.)  I  shall  say  nothing  as 
to  the  extraordinary  fact  of  a  member  of  this  House  charging  himself,  after  personal 
communication  with  a  foreign  sovereign,  with  the  duty  of  explaining,  in  his  place,  the 
views  and  intentions  of  that  sovereign  relative  to  a  public  question  of  great  interest 
and  importance.  But  the  honorable  and  learned  member  for  ShefSeld  (Mr.  Roebuck;) 
has  done  more  than  that — he  has  made  himself  the  channel  of  conveying  to  this  House 
the  complaint  of  a  foreign  sovereign  against  the  government  of  his  own  country,  charg- 
ing us  with  a  breach  of  courtesy  in  connection  with  communications  alleged  to  have 
passed  between  the  French  government  and  ourselves.  The  noble  lord,  the  member 
for  Stamford,  attached  more,  importance  to  the  statement  of  the  honorivble  and  learned 
member  than  the  rest  of  the  House  seemed  disposed  to  do,  and  complained  that  no 
explicit  answer  had  been  given  to  it,  trusting  that  before  the  debate  closed  to-night 
the  government  would  make  some  more  satisfactory  explanation.  I  am  utterly  unable 
to  give  any  explanation  whatever  of  the  extraordinary  statement  of  the  honorable  and 
learned  member  for  Sheffield.  All  I  can  say  is,  that  what  he  has  stated  is  at  variance 
with  the  information  which  her  Majesty's  government  possesses  and  with  the  communi- 
cations they  have  received  from  the  government  of  Prance.  The  noble  lord  complains 
that  information  on  the  subject  has  been  withheld  from  Parliament.  It  will  be  recol- 
lected that  this  evening,  in  reply  to  a  question  from  the  honorable  member  for  Brad- 
ford, the  under  secretary  for  foreign  affairs  stated  that  no  communication,  meaning,  of 
course,  no  recent  communication,  not  referring  to  what  took  place  last  year,  had  been 
received  by  the  government  of  France  from  her  Majesty's  government,  proposing  either 
mediation  with  regard  to  the  war  in  America  or  recognition  of  the  Southern  States. 
Since  that  statement  was  made  to  the  House,  it  has  come  to  the  knowledge-  of  many 
members  that  it  has  been  stated  elsewhere  that  this  afternoon,  just  before  the  meeting 
of  the  House,  Baron  Gros  waited  upon  Lord  Russell,  and  informed  him  that  he  had  not 
been  instructed  to  make  any  such  communication  to  her  Majesty's  government  as  that 
which  has  been  spoken  of.  My  honorable  friend  did  not  know  of  that  circumstance 
when  he  answered  the  question  this  evening.  So  far  from  withholding  any  information 
from  the  House,  he  stated,  upon  the  authority  of  Earl  Russell,  that  no  such  communi- 
cation had  been  received  ftom  the  Emperor  of  the  French.  I  can  only  say  that  I  am 
utterly  unable  to  explain  the  discrepancy  between  the  honorable  and  learned  member 
for  Sheffield's  statement,  and  the  fact  that  her  Majesty's  government  received  no  such 
communication.  It  has  been  stated  that  the  communication  which  was  well  known  to 
have  been  made  last  year  to  her  Majesty's  government  on  the  part  of  the  Emperor  of 
the  French,  proposing  a  mediation  between  the  contending  parties  in  America,  was 
transmitted  by  Earl  Russell  to  Lord  Lyons,  and  by  Lord  Lyons  handed  to  Mr.  Seward, 
by  which  means  Mr.  Seward  received  information  which  would  otherwise  have  been 
withheld  from  him  respecting  the  Emperor's  proposal  to  her  Majesty's  government. 
Now,  I  know  that  no  secret  was  made  at  the  time  that  such  a  proposal  had  been 
made  by  the  Emperor  of  the  French  to  her  Majesty's  government.  It  was  announced 
by  the  newspapers  that  that  dispatch  had  been  taken  into  consideration  by  her 
Majesty's  government,  and  answered  in  terms  of  the  courtesy  of  which  I  am  sure  the 
Emperor  of  the  French  had  no  reason  to  complain — and  never  has  complained.  I 
have  no  doubt  that  that  correspondence,  that  dispatch  in  fact,  was  communicated  by 
Earl  Russell  to  Lord  Lyons  in  order  that,  representing  this  country  as  he  did  at  Wash- 
ington, he  might  know  what  was  going  on  in  Europe  upon  a  matter  in  which  this 
country  was  concerned.  So  far  from  a  secret  existing  in  regard  to  that  dispatch,  even 
before '  Parliament  met  that  correspondence  was  laid  on  the  table  of  the  House.    It 
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was  published  in  the  newspapers  and  afterward  laid  before  Parliament,  and  therefore 
it  is  preposterous  to  talk  now  of  any  secrecy  in  connection  with  it.  I  must  say  that 
Lord  Lyons  is  incapable  of  the  conduct  which  has  been  imputed  to  him.  He  is  held 
in  high  esteem  by  the  government  of  the  United  States,  to  which  he  is  acccredited,  and  I 
am  sure  that  in  none  of  his  acts  would  he  be  guilty  of  anything  approaching  to  a 
breach  of  confidence  toward  the  government  of  France  or  any  other  foreign  country. 
Lord  Robert  Cecil  explained  that  he  had  no  intention  of  imputing  to  Lord  Lyons  any 
act  contrary  to  his  official  duty.  He  had  only  repeated  the  statement  made  earlier  in 
the  evening  by  the  honorable  and  learned  member  for  Sheffield.  Whatever  Lord  Lyons 
might  have  done  was  no  doubt  done  in  strict  conformity  with  the  orders  he  had 
received  from  the  foreign  office ;  and  any  imputation  of  a  breach  of  the  entente  cordiale 
must  lie  at  the  door,  not  of  Lord  Lyons,  but  of  the  foreign  minister  who  instructed  him. 

Mr.  Newdegatis  said  he  had  on  a  previous  occasion  directed  the  attention  of  the 
House  to  the  ill  effects  of  unauthorized  diplomacy.  They  all  remembered  the  deputa- 
tion to  St.  Petersburg.  The  representations  of  that^  deputation  misled  the  Emperor 
Nicholas,  and  produced  the  calamities  of  the  Crimean  war.  What  were  they  to  think 
of  the  conduct  of  the  honorable  and  learned  member  for  Sheffield?  He  went  to  Paris, 
and,  on  his  own  authority,  negotiated  with  the  Emperor  of  the  French;  and  now  he 
made  a  motion  in  that  House,  based  upon  the  conversation  which  he  had  with  the 
Emperor.  The  people  of  this  country,  most  assuredly,  would  not  be  satisfied  if  the 
House  approved  a  motion  which  had  been  placed  on  the  journals  of  the  House  at  the 
instance  of  a  foreign  potentate.  Moreover,  beyond  doubt,  such  a  resolution,  supported  by 
such  a  speech  as  that  with  which  it  had  been  introduced,  would  give  universal  offense  in 
America.  Having  himself  been  in  the  United  States,  and  still  remembering  the  friend- 
ship there  manifested  toward  hiin,  and  his  acquaintance  with  Americans,  he  was  per- 
fectly confident  that  if  anything  was  more  calculated  to  defeat  the  object  they  all 
desired — the  maintenance  of  peaceful  relations  and  restoration  of  peace  in  America — it 
was  this  motion  and  the  speech  of  the  honorable  member  for  Sheffield.  He  (Mr. 
Newdegate)  should  feel  it  his  duty  to  vote  against  the  motion. 

LoKD  Robert  Montagu  asked  when  it  would  be  convenient  to  resume  the  debate. 

Sir  George  Grey.  It  is  for  the  honorable  and  learned  member  for  Sheffield  to 
answer  that  question. 

Mr.  Roebuck.  On  Thursday  next,  upon  the  motion  for  going  into  committee  of 
supply. 

Debate  adjourned  until  to-morrow. 
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THE  SUBJECT  OF  THE  "EECOGNITION  OP  THE 
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[From  Hansard's  Parliamentary  Debates,  vol.  172,  pp.  661-673.] 

House  of  Commons,  July  13,  1863. 

UNITED  STATES— KECOGNITION  OF  THE  SOUTHERN  CONFEDEEAOY. 

Order  for  resuming  adjourned  debate  discharged. 

On  order  for  resumiDg  adjourned  debate  on  amendment  proposed  to  question,  [June 

Mr.  Roebuck.  Sir,  I  rise  for  the  purpose  of  moving  that  this  order  he  now  read,  in 
order  that  it  may  he  discharged.  Sir,  I  hrought  forward  the  motion  under  the  feeling 
that  I  was  about  to  ask  the  House  to  take  a  step  which  would  be  likely  to  put  an  end 
to  the  terrible  carnage  now  going  on  in  North  America,  and  which  would  also  be  of 
infinite  advantage  to  the  commercial  interests  of  Great  Britain.  For  making  this 
motion  I  have  been  subjected  to  much  obloquy.  That  obloquy  came  from  a  very 
noisy  and  not  very  wise  party,  and  I  must  say,  sir,  that  my  present  determination  has 
not  been  influenced  thereby.  The  noble  lord  at  the  head  of  the  government,  however, 
has  stated  that  the  continuance  of  the  debate  would  be  an  impediment  in  the  way  of 
the  good  government  of  the  country  and  its  interests.  Feeling  that  respect  which  is 
due  to  the  noble  lord's  belief  and  wishes,  I  have  induced  my  honorable  friend  opposite 
(Mr.  Lindsay)  to  forego  his  own  desire  in  the  matter.  When  the  noble  lord  sat  down  on 
Friday  last,  he  and  I  were  perfectly,  or  at  least  very  nearly  satisfied  with  -what  the 
noble  lord  had  stated ;  and  if  nothing  more  had  been  said,  there  would  have  been  an 
end  of  the  matter.  But,  sir,  official  arrogance  is  a  plant  of  portentously  rapid'growth. 
The  honorable  gentleman  the  under  secretary  for  foreign  affairs  has  thought  fit  to 
bring  a  charge  against  my  honorable  friend  which  he  believed  his  honor  called  on  him 
to  answer.  A  little  cool  reflection  taught  him  that  insinuations  like  these,  coming  from  a 
quarter  such  as  this,  did  not  need  to  be  regarded.  My  honorable  friend  then  felt  that 
the  considerations  submitted  by  the  noble  lord  at  the  head  of  the  government  were  so 
grave  that  he  ought  not  to  give  way  to  any  feeling  on  his  own  part  of  wounded  pride,  as 
I  may  call  it,  and  solely  to  regard  the  interest  of  his  country,  as  pointed  out  by  the  noble 
lord.  And  now,  sir,  when  the  matter  is  about  to  pass  entirely  from  my  control  and  my 
dealings  with  it,  there  is  one  observation  I  would  make  to  the  noble  lord.  He  has  at 
the  present  moment  the  greatest  responsibility  on  his  shoulders.  It  has  been  said  that 
the  time  has  not  yet  come  for  the  consideration  of  this  question.  I  have  yielded  to 
that  suggestion,  but  let  the  noble  lord  bear  in  mind  that  there  are  two  dangers  before 
us  which  the  government  and  the  country  will  have  to  meet.  There  is  the  possibility 
of  a  reconstruction  of  the  Union  upon  a  southern  basis,  and  there  is  the  possibility  of 
an  acknowledgment  of  the  confederate  South  by  the  Emperor  of  the  French  alone. 
These  are  two  great  dangers  for  England.  The  noble  lord  will,  I  have  no  doubt,  with 
his  long  experience,  fully  justify  the  confidence  of  the  people  in  his  consideration  of 
these  two  great  questions.  I  leave  them,  sir,  without  hesitation  in  his  hands,  though 
I  must  say  that  my  own  feelings  are  against  the  withdrawal  of  this  subject  at  the 
present  time  from  the  consideration  of  the  House.  England  and  English  interests,  it 
seems  to  me,  demand  the  decision  of  the  House,  and  it  is  only  under  a  feeling  of  great 
respect  for  the  noble  lord  that  I  now  withdraw  my  motion. 

Moved, 

"That  the  order  for  resuming  the  adjourned  debate  on  amendment  proposed  to 
question  [30th  June]  be  read,  in  order  to  its  being  discharged." 

Mr.  Lindsay.  Sir,  I  wish  to  say  only  a  few  words.    There  seems  to  have  been  some 
great  misunderstanding  on  this  question.    The  motion  now  to  be  withdrawn  is  to  the 

*  Transmitted  -with  dispatcli  No.  452,  from  Mr.  Adams  to  Mr.  Seward,  July  16,  1863,  (see  vol.  I,  p.  491.) 
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effect  that  the  House  invites  her  Majesty  to  enter  into  negotiations  with  other  powers 
for  thei  recognition  of  the  Southern  States  of  North  America.  That  motion  stood  on 
the  paper  for  about  six  weeks.  I  heard  a  rumor  ten  days  or  so  before  the  motion  was 
to  come  on,  that  the  Emperor  of  the  French  had  changed  his  mind  in  regard  to  the 
expediency  of  then  recognizing  the  South.  How  that  rumor  originated  I  know  not,  but  it 
■was  very  general.  I  did  not,  however,  pay  any  attention  to  it.  My  honorable  Mend 
also  heard  a  similar  rumor,  and  wrote  me  a  note  asking  me  to  ascertain,  if  I  could, 
what  truth  there  was  in  it ;  because,  as  he  said,  it  was  very  important  that  he  should 
know,  lest  when  he  brought  forward  his  motion,  some  member  of  the  government 
should  rise  and  ask,  "  What  is  the  good  of  this'  motion  when  one  of  the  chief  powers 
is  not  prepared  to  join  in  the  recognition  of  the  South  ?"  My  honorable  friend  added, 
that  he  would  lilsie,  if  he  could,  to  see  the  Emperor  and  learn  the  fact  ftom  himself.  I 
wrote  on  the  subject  to  a  friend  in  Paris  without  any  idea  that  my  letter  and  its  inolo 
sure  would  reach  the  Emperor.  The  letter,  however,  did  get  to  his  Majesty ;  and  I 
received  an  answer  stating  that  I  might  give  an  unqualified  contradiction  to  the  rumor, 
the  Emperor  adding,  "  I  have  not  changed  my  mind  as  to  the  desirability  of  recog- 
nizing the  South,  and  I  shall  be  glad  to  see  Mr.  Lindsay  and  Mr.  Roebuck  ou  the 
subject  should  they  visit  Paris."  I  handed  that  note  to  my  honorable  a;nd  learned 
friend,  telling  him  that  he  could  read  it  in  the  course  of  the  debate  if  the  rumor  were 
referred  to  in  the  House.  My  honorable  and  learned  friend,  however,  thought  that  the 
note  would  not  be  sufficient.  "I  should  like,"  he  said,  "to  ascertain  the- fact  for 
myself;"  adding,  "  the  House  will  believe  me."  That  was  upon  the  19th  of  June.  I 
replied  that  in  my  opinion  the  note  would  be  enough,  and  that  the  House  would 
believe  it  had  come  from  an  authoritative  source ;  but  the  honorable  and  learned  gen- 
tleman still  persisted  in  Ms  desire  to  go  to  Paris.  I  must  say,  considering  the  high 
authority  through  whom  the  contradiction  was  received,  I  had  no  wish  to  trouble  the 
Emperor ;  but  as  my  honorable  and  learned  friend  was  anxious  to  learn  his  intention 
from  his  Majesty  himself,  as  he  thought  it  important  for  the  saccess  of  his  motion  that 
ha  should  do  so,  and  as  I  shared  the  anxiety  to  see  this  motion  carried,  I  accompanied 
my  honorable  friend,  at  great  inconvenience,  to  Paris.  An  audience  was  at  once 
granted  to  us ;  but  I  presume  the  House  does  not  for  a  moment  suppose  that  I  would 
make  public,  beyond  what  is,  under  the  circumstances,  utterly  requisite,  any  conver- 
sation which  the  Emperor  of  the  French  has  been  pleased  to  hold  with  me,  either  at  that 
interview  or  at  any  other,  without  his  special  permission.  Alter  what  has  taken  place,  I 
may  therefore  merely  state  that  during  the  conversation,  which  lasted  a  considerable  time, 
my  honorable  and  learned  friend  pointed  out  to  the  Emperor  the  importance  of  having  it 
clearly  understood  that  if  it  should  be  the  pleasure  of  her  Majesty  to  negotiate  with 
him  on  the  subject  of  the  recognition  of  the  Southern  States,  he  would  be  prepared  to 
enter  into  that  negotiation,  and  my  honorable  and  learned  friend  asked  that  he  might 
be  permitted  to  make  a  statement  in  the  House  to  that  effect.  His  Majesty  replied, 
"  Take  any  means  yon  think  proper  to  let  it  be  known  that  I  am  prepared  to  negotiate, 
and  that  there  is  no  truth  in  the  rumor  prevalent  in  England  in  regard  to  any  change 
of  my  views  on  this  question."  All  the  Emperor  meant,  as  far  as  I  understood  him, 
was,  that  if  the  House  of  Commons  should  pray  her  Majesty  to  address  him  on  the 
subject  of  the  recognition  of  the  Southern  States,  he  would  oe  only  too  happy  to  enter 
into  negotiations  with  that  object,  believing,  as  he  did,  that  if  the  great  powers  thought 
it  advisable  to  recognize  the  southern  confederacy,  the  moral  effect  would  be  such  as 
to  stay  the  terrible  carnage  now  going  on  in  America.  That  is  the  substance  of  what 
took  place.  So  far  as  I  am  concerned,  I  was  quite  satisfied  with  the  statement  of  the 
noble  lord  at  the  bead  of  the  government  on  Friday  evening,  although,  as  the  House  is 
aware,  the  course  pursued  by  my  honorable  and  learned  fi'iend  has  been  the  subject  of 
much  comment  in  the  public  press,  and  I  have  shared  with  him  the  obloquy.  We  are 
all  exposed  to  remarks  of  that  kind ;  and  though  we  feel  we  have  not  done  wrong,  we 
are  often  obliged  to  bear  with  them,  for  prudential  reasons,  in  silence.  I  did  not,  How- 
ever, pay  a  great  deal  of  attention  to  the  comments  of  the  press  in  the  present  instance^ 
and  after  the  statement  of  the  noble  lord  on  Friday  evening,  and  the  few  words  I 
offered  in  reply,  it  was  my  wish  that  this  very  delicate  matter  should  be  allowed  to 
drop.  But  the  under  secretary  for  foreign  affairs  did  not  seem  at  all  satisfied ;  in  fact 
he  appeared  to  be  quite  dissatisfied  with  what  his  noble  chief  had  said.  He  felt  it  to 
be  hiB  duty  to  raise  some  fresh  matter,  and  to  taunt  me,  as  the  organs  of  the  govern- 
ment have  done,  with  being  an  amateur  diplomatist  and  a  special  envoy,  and  he  thought 
it  necessary  to  read  me  a  moral  lesson,  telling  me  to  take  care  and  not  to  fall  into  the 
same  trap  again.  I  think  the  remarks  of  the  honorable  gentleman  were  wholly  un- 
called for  after  the  statement  which  the  noble  lord  at  the  head  of  the  government  had 
made  to  the  House.  The  noble  lord  had  said  that  no  one  had  any  right  to  cavil  at  the 
course  which  my  honorable  and  learned  friend  and  I  had  taken.  He  had  stated  that 
her  Majesty's  government  were  well  aware  that  for  the  last  three  years  and  a  half  I 
had  been  laboring  in  a  very  important  question — a  question  of  great  interest  to  this 
country  as  well  as  to  the  people  of  France,  in  regard  to  the  maritime  relations 
between  the  two  countries,  and  that  I  had  been  laboring,  moreover,  not  merely 
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with  their  knowledge,  but  with  their  sanction  and  on  their  introduction.  I  may 
now  state  that  during  the  whole  time  I  was  engaged  in  that  business,  I  never  said 
anything  to  any  one  on  the  subject,  except  to  Lord  Cowley.  The  fact  never  crossed 
ifty  lips  that  I  had  seen  either  the  Emperor  or  his  ministers.  I  labored  for  the  good  of  my 
country  in  a  quiet  and  unostentatious  manner;,  and  if  I  am  an  amateur  diplomatist,  it 
was  her  Majesty's  government,  for  which  the  under  secretary  is  a  member,  who  made 
me  one.  It  was  they  who  sent  me  to  Paris,  and  desired  me  to  do  the  work  which  they 
ought  to  have  done  themselves.  As  might  be  expected,  during  the  interviews  with 
which  I  was  favored,  the  Emperor  was  pleased  to  speak  to  me  on  various  subjects,  but 
I  invariably  reported  every  word  to  her  Majesty's  ambassador  at  Paris,  and  I  invari- 
ably told  the  Emperor  that  what  he  might  be  pleased  to  say  to  me  would  be  so  com- 
municated to  Lord  Cowley.  The  under  secretary  taunted  me  on  Friday  evening  by 
saying  that  on  one  occasion  I  came  from  Paris  saying  I  was  sent  home  on  a  special 
mission  by  the  Emperor,  but  that  he  received  a  telegram  contradicting  the  statement 
I  made.  Who  was  that  telegram  from  ?  It  is  the  iirst  time  I  have  heard  of  it.  Was 
it  from  the  Emperor  or  any  of  his  ministers  ?  If  so,  it  was  passing  strange.  But  I  am 
not  going  to  explain  the  circumstances,  they  are  far  too  delicate  to  be  handled  in  this 
House.  They  must  have  been  so,  or  a  private  individual  would  not  have  been  made 
the  medium  of  communication.  I  have  always  been  anxious  to  maintain  the  friendly 
relations  between  the  governments  of  the  two  countries,  and  would  be  the  last  to  say 
or  do  anything  that  would  cause  any  misunderstanding  between  the  Emperor  of  the 
French  and  her  Majesty's  ministers. 

Mr.  Newdeoate.  I  rise  to  order.  The  House  must  now  be  aw^are  that  the  course 
which  has  been  pursued  by  the  honorable  and  learned  member  for  Sheffield  and  the 
honorable  member  for  Sunderland  is  not  only  highly  improper,  but  is  likely  to  be 
fraught  with  serious  consequences. 

Mr.  EoEBtrcK.  Is  the  honorable  member  speaking  to  order?  , 

Mr.  Speaker.  It  does  not  appear  to  me  that  what  the  honorable  member  has  said 
can  be  considered  as  bearing  upon  the  question  of  order.  The  question  before  the 
House  is  that  an  order  should  be  discharged,  and  nothing  has  occurred  in  the  debate 
on  that  question  which,  in  my  opinion,  can  be  regarded  as  out  of  order. 

Mr.  Newdegate  again  rose. 

Mr.  Speakbe.  And  as  what  I  have  now  said  appears  to  receive  the  sanction  of  the 
House,  it  is  the  duty  of  the  honorable  member  to  acquiesce  in  it. 

Mr.  Lindsay.  I  hope  nothing  will  fall  from  my  lips  which  can  be  deerued  unparlia- 
mentary, or  against  order.  No  one  ever  heard  a  whisper  from  me  of  any  conversation 
I  have  had  with  the  Emperor  of  the  French  until  the  23d  of  last  month,  when,  inci- 
dentally, I  obtained  liberty  to  make  certain  statements.  I  have  refrained  from  making 
those  statements,  and  will  not  make  them  now.  I  prefer  to  bear  the  reproaches  of  the 
under  secretary  rather  than  let  one  word  fall  from  my  lips  that  would  tend  to  disturb, 
in  however  slight  a  degree,  the  harmony  which  is  generally  supposed  to  exist  between 
her  Majesty's  government  and  the  Emperor  of  the  French  and  which  really  exists 
between  the  Emperor  of  the  French  and  the  people  of  England.  I  shall  not  make  the 
feet  known,  unless  her  Majesty's  ministers  drive  me  to  make  the  statements  referred  to, 
and  I  am  inclined  to  think  they  will  not  do  so.  But  as  the  under  secretaTy  has  said 
that  he  received  a  telegram  from  Paris  contradicting  me,  whether  from  the  Emperor 
or  by  his  orders,  or  from  his  ministers  I  do  not  know,  I  may  briefly  state  that  the  con- 
versation in  question  took  place  on  the  llth  of  April,  1862.  It  was  on  the  subject  of 
American  affairs,  and  was  of  a  very  grave  character.  It  related  to  the  past,  but  had 
reference  also  to  the  future.  I  listened  to  what  the  Emperor  said  to  me  with  consider- 
able pain.  He  asked  me  to  report  the  conversation  to  Lord  Cowley.  I  said  that  I 
was  to  dine  with  Lord  Cowley  the  same  evening  and  would  probably  have  an  oppor- 
tunity of  doing  so.  I  had  not  then  the  opportunity,  but  on  the  following  morning  I 
repeated  to  Lord  Cowley  the  whole  of  the  conversation,  and  I  said  to  "him  in  the  most 
distinct  nlanner,  "In  sending  notes  of  the  conversation  to  Earl  Russell,  take  care  to 
state  in  the  clearest  possible  way  the  reasons  why  the  Emperor  has  been  pleased  to  have 
this  conversation  with  me ;  and  the  reason  why  he  has  thought  proper  to  adopt  so 
unusual  a  mode  of  communication ;  there  must  be  no  misunderstanding  on  that  point." 
I  said  to  him  further  that  the  Emperor  had  asked  me  to  return  to  him  with  any  remarks 
which  his  lordship  might  be  pleased  to  make  upon  the  conversation,  adding,  "In  this 
case,  anything  you  say  I  will  report  to  the  Emperor  at  his  desire;  thererore  say  as 
much  or  as  little  as  you  like."  I  returned  to  the  Emperor  aTid  repeated  to  him  what 
Lord  Cowley  had  said,  and  he  seemed  satisfied  with  the  manner  in  which  I  had  carried 
out  his  wishes.  I  was  then  requested,  on  my  return  to  London,  to  repeat  the  conversa- 
tion to  Earl  Russell  and  the  noble  lord  at  the  head  of  the  government.  I  felt,  when 
that  request  was  made,  that  I  was  asked  to  perform  a  very  delicate  duty,  and,  anxious 
to  avoid  it,  I  said  to  his  Majesty  that  Lord  Cowley  had  reported  the  conversation 
already  to  Earl  Russell.  It  is  exceedingly  unpleasant  to  me  to  be  obliged  to  make 
even  these  statements;  I  was,  however,  not  allowed  an  opportunity  of  repeating 
the  conversation  to  Earl  Russell,  or  the  noble  lord  at  the  head  of  the  government;  a 
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correspondence  passed,  and  I  returned  to  Paris.  It  was  his  Majesty's  pleasure  again 
to  see  me.  By  his  request  I  wrote  to  the  noble  viscount  on  my  return  to  London,  and  I 
sent  to  Paris  a  copy  of  the  letter  which  I  had  written  to  the  noble  viscount,  and  also 
a  copy  of  his  answer,  by  the  noble  viscount's  desire.  The  correspondence  ended  witt 
the  following  words:  "I  have  performed  to  the  best  of  my  ability  this  very  delicate 
duty,  and  no  person  shall  ever  know  from  me  what  transpired."  And  the  House  does 
not  know  even  now  what  transpired.  I  have  not  even  mentioned  the  subject  to  any 
one  until  it  was  incidentally  alluded  to  the  other  day.  I  may  in  conclusion  add,  that 
if  it  be  the  case,  as  the  honorable  member  says,  that  he  received  a  telegram  by  order 
of  the  Emperor  such  as  he  described,  why  did  his  Majesty,  when  I  returned  to  Paris, 
not  say,  "I  can't  see  Mr.  Lindsay  again?"  If  I  had  been  the  imprudent  person,  the 
busybody,  that  the  honorable  gentlman  endeavored  to  make  me  out,  what  would  have 
been  the  Emperor's  message  for  me  when  I  returned  the  second  time  to  Paris  ?  Why, 
this,  "  Tell  that  gentleman,  when  he  calls,  that  I  am  not  at  home."  Therefore,  it  is 
strange  indeed  if  the  honorable  under  secretary  received  the  telegram  he  spoke  of. 
With  these  remarks — and  I  have  been  obliged  in  self-defense  to  say  more  than  I  desired 
to  say— I  now  leave  this  truly  delicate  matter,  and  I  hope  the  government  will  not  force 
me  to  say  any  more. 

ViscoDNT  Palmbrston.  I  think  my  honorable  and  learned,  friend  has  judged  rightly 
in  moving  to  discharge  the  order.  The  reasons  which  I  stated  the  other  evening  to 
show  that  no  ggod  could  arise  from  a  debate  and  a  division  on  the  resolution  of  my 
honorable  and  learned  friend  are  still,  I  hope,  present  to  the  minds  of  honorable  mem- 
bers. I  must,  however,  express  my  regret  that  my  honorable  and  learned  friend,  and 
my  honorable  friend,  the  member  for  Sunderland,  (Mr.  Lindsay,)  should  have  mixed 
np  with  this  well-considered  decision  of  theirs  an  attack  upon  my  honorable  friend, 
the  under  secretary  for  foreign  affairs.  ["Oh,  oh."]  My  honorable  friend  did  on  Fri- 
day what  he  deemed  to  be  his  official  duty,  as  arising  from  what  fell  from  my  honor- 
able friend,  the  member  for  Sunderland,  after  I  had  spoken,  and  towards  the  conclusion 
of  the  discussion.  1  will  say  nothing  on  that  subject,  except  only  that  I  hope  this  will 
be  the  ]ast  time  when  any  member  of  this  House  shall  think  it  his  duty  to  communi- 
cate to  the  British  House  of  Commons  that  which  may  have  passed  between  himself 
and  the  sovereign  of  a  foreign  country.  I  sincerely  say  that  I  do  not  mean  to  impute 
the  slighest  blame  to  my  two  honorable  friends.  I  am  persuaded  that  they  acted  with 
the  best  intentions,  and  according  to  what  they  felt  to  be  their  duty  as  members  of 
Parliament,  and  for  the  good  of  the  country.  At  the  same  time  I  wish  to  impress 
upon  their  minds,  and  the  minds  of  the  House,  that  the  proceeding  which  they  have 
adopted  is  most  irregular — to  use  no  stronger  language.  The  British  Parliament  is 
accustomed,  as  one  of  its  functions,  to  receive  messages  and  communications  from  the 
sovereign  of  the  United  Kingdom ;  but  we  are  in  no  relation  to,  we  have  no  intercourse 
with,  no  official  knowledge  of,  any  sovereign  of  any  foreign  country.  Therefore  it  is 
no  part  of  our  functions  to  receive  communications  from  the  sovereign  or  the  govern- 
ment of  any  foreign  state,  unless  such  communications  are  made  by  the  responsible 
minister  of  the  Crown,  in  consequence  of  official  communications  held  by  order  of  a  for- 
eign government  with  the  British  government.  If  the  Emperor  of  the  French  and  the 
Queen  of  England  have  any  communications  to  make  to  each  other,  the  Emperor  has 
his  ambassador  in  London,  and  the  Queen  has  her  ambassador  in  Paris.  Those  ambas- 
sadors are  the  proper  organs  for  such  communications.  Sovereigns  and  governments 
communicate  with  sovereigns  and  governments,  but  they  do  not  communicate  with 
the  legislatures  of  other  countries.  If  either  the  Emperor  of  the  French  or  the  Queen 
have  any  statement  which  they'' wish  to  make  public  to  all  the  world,  or  any  intentions 
which  they  think  tit  to  announce,  they  have  ministers  in  their  respective  Parliaments 
to  make  those  announcements ;  or,  if  those  Parliaments  be  not  sitting,  the  Emperor  of 
the  French  has  his  official  organ,  the  Moniteur,  through  which  to  make  public  any 
statement  of  his  intentions,  any  denials,  or  any  assertions.  We  have  not  in  this  coun- 
try a  corresponding  official  organ ;  yet  everybody  knows  that  the  government  have 
the  means  of  making  widely  known  any  important  statement  which  they  wish  to  give 
to  the  world  during  the  parliamentary  recess.  Therefore,  nothing  can  be  so  irregular 
as  proceedings  of  this  sort,  and  for  this  obvious  reason,  setting  aside  the  constitutional 
objection,  which  I  hold  to  be  very  grave,  that  when  the  minister  for  foreign  affairs  at 
Paris,  or  my  noble  friend  at  the  head  of  the  Foreign  Office  here,  makes  a  communica- 
tion to  the  country,  that  communication  is  made  by  a  responsible  minister,  who  is 
bound  to  take  care  that  what  he  states  is  an  accurate  description  of  the  communication 
which  it  is  intended  to  make,  so  that  no  question  can  at  any  time  arise  as  to  the 
authenticity  of  the  statement,  or  the  correctness  of  the  report  which  is  made.  It  can- 
not be  the  same  with  such  communications  coming  through  private  individuals.  I 
think  it  right,  therefore,  to  place  it  upon  record,  as  far  as  a  statement  in  this  House 
can  do  so,  that  the  proceeding  is  utterly  irregular,  and  I  trust  it  will  never  be  dra^n 
into  a  precedent.  I  do  not  in  the  least  find  fault  with  my  honorable  friends  for  com- 
municating with  the  Emperor  of  the  French  on  any  matter  on  which  they  think  they 
ought  to  do  so ;  only  they  ought  to  have  followed  the  course  which  my  honorable 
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iriend,  the  member  for  Sunderland,  said  he  followed  on  a  former  occasion,  namely,  that 
of  communicating  to  Lord  Cowley  that  which  had  been  stated  to  them,  and  that 
which  it  was  important  should  be  made  known  to  the  government.  My  honorable 
friend,  the  member  for  Sunderland,  said,  very  truly,  he  had  been  in  communica- 
tion with  the  Emperor  of  the  French  for  the  last  three  years  on  subjects  connected 
with  commerce  and  navigation.  He  rather  implied  that  he  was  employed  by  her  Maj- 
esty's government  for  that  purpose.  That  is  not  exactly  the  case.  The  honorable 
member  stated  that  he  was  going  to  Paris,  and  thought,  from  his  commercial  knowl- 
edge and  his  acquaintance  with  navigation,  that  he  might  be  able  to  convey  to  the 
Emperor  information  which  might  be  useful  to  him  in  framing  his  measures  for  the 
alteration  of  the  French  navigation  code.  He  stated  that  to  me  and  to  my  noble 
friend  at  the  head  of  the  Foreign  Office.  We  said:  "We  should  be  very  glad  that  you 
should/ employ  your  special  knowledge  for  that  purpose."  We  did  not  ask  him  to  do 
it.  He  offered,  and  we  accepted;  and  we  gave  him  an  introduction  to  Lord  Cowley, 
in  order  that  he  might  procure  access  to  the  Emperor  for  that  purpose.  So  far,  what 
he  did  was  perfectly  regular,  well  considered,  and  founded  on  the  best  intentions.  Of 
course,  my  honorable  friend  has  information  which  we  have  not  in  the  same  detail; 
and  from  his  own  practical  experience  he  could  give  useful  information  to  the  Empe- 
ror with  a  view  to  the  framing  of  future  legislation  on  the  French  maritime  code. 
But  then  my  honorable  friend  went  on  to  say  that,  having  returned  to  this  country, 
he  offered  to  communicate  to  my  noble  friend  and  myself  the  result  of  his  communica- 
tions with  the  Emperor;  and  that  he  got  a  letter  from  me  which  was  written,  I  think, 
from  the  country.  As  far  as  I  can  recollect,  for  I  have  not  refreshed  my  memory  by 
looking  at  that  letter,  I  have  no  doubt  that  what  I  then  stated  was  what  I  state  now, 
namely,  that  if  the  Emperor  of  the  French,  in  consequence  of  the  representations  and 
information  laid  before  him  by  my  honorable  friend,.had  any  proposal  to  make  to  the 
British  government,  that  proposal  ought  to  come  through  some  responsible  channel, 
either  through  the  Emperor's  ambassador  here,  or  our  ambassador  at  Paris.  It  is  not 
the  habit  of  the  English  government  to  carry  on  what  may  bo  called  a  double  diplo- 
macy. We  have  public  and  official  organs  of  communication  with  foreign  powers ; 
and  I  think  it  highly  objectionable  to  have  private  communications  made  through 
individuals  touching  those  matters  which  ought  to  be  the  subject  of  official  communi- 
cations. That  was  what  I  stated,  I  trust  courteously,  to  my  honorable  friend:  and 
that  was  the  reason  why  I  thought  it  better  that  we  should  not  receive  any  communi- 
cation coming  from  the  Emperor  through  him.  I  did  not  intend  to  offer  any  discour- 
agement to  the  useful  exertions  of  my  honorable  friend  in  seeking  to  infuse  more 
liberal  commercial  principles  into  the  French  government.  I  simply  meant  to  say 
that  it  is  objectionable  for  ter  Majesty's'  government  to  be  employing  private  persons, 
however  honorable  or  intelligent,  in  carrying  on  communications  wifli  foreign  goyem- 
ments,  instead  of  conducting  them  through  the  official  and  legitimate  organs.  This 
case  is  entirely  different  from  that  of  my  honorable  friend,  the  member  for  Rochdale, 
(Mr.  Cobden,)  because  he  was  employed  by  the  government  to  negotiate  in  concert 
with  our  ambassador  at  Paris;  and  although  he  was  too  high-minded  to  receive  any 
actual  appointment  or  salary,  he  was  clearly  a  diplomatic  agent,  employed  specifically 
by  the  government  for  a  special  purpose.  My  honorable  friend,  the  member  for  Sun- 
derland, did  not  hold  that  character.  He  was  a  private  gentleman,  going  to  Paris  to 
give  information  which  he  possessed  in  an  eminent  degree,  and  which  would  be  very 
useful ;  but  he  was  not  employed  by  the  government ;  and,  therefore,  I  thought,  and  my 
noble  friend  (Earl  Russell)  also  thought  it  was  not  desirable  that  we  snould  have 
backward  and  forward  communications  between  her  Majesty's  government  and  the 
Emperor  of  the  French  through  my  honorable  friend.  I  should  hope,  sir,  that  this  dis- 
cussion may  end  here.  I  think  my  honorable  and  learned  friend  (Mr.  Roebuck)  is 
right  in  the  decision  he  has  taken;  and  I  trust  we  shall  have  no  further  debate  as  to 
■what  was  said  by  the  Emperor,  or  what  was  said  by  my  honorable  friends.  My  hon- 
orable friend,  the  member  for  Sunderland,  said  that  if  the  Emperor  had  thought  him 
a  busybody,  the  next  time  he  knocked  at  the  door  of  the  Tuilleries  his  Majesty  might 
say,  "Not  at  home."  Well,  I  think  that  these  discussions  in  the  House  are  not  encour- 
aging to  a  ready  opening  of  the  door  of  the  Tuilleries  to  those  whose  presence  there 
and  whose  opinions  and  information  might  really  be  found  very  useful. 

The  O'Donoghue  said  that  the  tone  which  had  been  taken  by  the  honorable  and 
learned  member  for  Sheffield  (Mr.  Roebuck)  on  the  present  occasion  was  very  different* 
from  the  tone  which  he  took  when  he  brought  the  subject  before  the  House.  But  he 
wished,  before  the  motion  was  withdrawn,  to  enter  his  humble  but  emphatic  protest 
against  the  spirit  of  hostility  to  America,  in  which  the  honorable  and  learned  member 
for  Sheffield's  motion  had  been  conceived,  and,  also,  to  free  himself  from  any  possible 
imputation  of  sharing,  in  the  smallest  degree,  in  the  vindictive  feelings  which  had 
manifestly  taken  possession  of  that  honorable  and  learned  gentleman's  mind.  His  feel- 
ings towards  America,  both  North  and  South,  were  very  different  from  those  of  the  hon- 
orable and  learned  gentleman.  His  feelings  were  those  of  unbounded  gratitude  and 
the  warmest  affection ;  and  he  ventured  to  say,  in  his  place  in  Parliament,  on  behalf 
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of  the  majority  of  his  countrymen,  that  they  eptertained  similar  feelings  towards 
America,  both  North  and  South!  ["No,  no."]  There  might  he  a  difference  of  opinion ; 
he  had  stated  his,  and,  he  must  say,  he  did  not  think  they  would  so  far  forget  what 
they  owed  to  America  as  to  become  consenting  parties  to  a  policy  which  ostensibly  had 
for  its  object  the  recognition  of  the  indeipendence  of  the  South,  but,  in  reality,  sought, 
by  recognizing  the  South,  to  take  the  surest  and  safest  means  of  striking  a  deadly 
blow  at  the  greatness  and  prosperity  of  America.  He  should  say  no  more  on  this 
occasion  but  that  he  was  sorry  the  motion  of  the  honorable  and  learned  gentleman 
had  not  received  an  emphatic  denial  by  the  House.  Though  his  sympathies  leaned 
more  to  the  North  than  to  the  South,  it  was  simply  because  the  object  of  the  North  had 
been  the  reconstruction  of  the  Union.  If,  however,  by  the  triumph  of  the  South  the 
Union  should  be  restored,  he  would  equally  rejoice,  considering  that  one  of  the  greatest 
calamities  that  could  befall  not  only  America,  but  the  world,  had  been  averted. 

Mr.  Whiteside  said  that  no  country  in  Europe  had  more  interest  in  a  full  discussion 
of  the  American  question  than  Ireland,  for  the  simple  reason  that  thousands  of  her  sops 
had  been  slaughtered  in  the  contest  now  going  on  in  America,  and  for  a  cause  not  their 
own.  Owing  to  some  want  of  energy  on  the  part  of  her  Majesty's  administration,  it 
was  stated  that,  at  the  present  moment,  the  subjects  of  the  Queen  were  being  dally 
enlisted  to  engage  in  that  fratricidal  war.  He  did  not  think  that  the  honorable  mem- 
ber could  have  convinced  any  one,  much  less  the  honorable  and  learned  member  for 
Sheffield,  that  the  people  of  Ireland  did  not  want  the  subject  discussed.  He  did  not 
object  to  the  withdrawal  of  the  motion;  but  he  did  not  think  there  was  any  room  for 
a  sneer  on  the  occasion,  seeing  that  the  Chancellor  of  the  Exchequer  stated,  many 
months  ago,  in  October,  last  year,  as  plainly  as  he  could  speak,  that  the  South  had 
shown  all  the  qualities  of  a  great  nation.  The  government  of  America  complained  of 
that  statement  as  a  breach  of  the  laws  of  neutrality ;  but  it  could  be  no  reflection  on 
ajiy  member  to  think  that  the  South  was  a  nation  now,  when  the  most  eminent  mem- 
ber representing  her  Majesty's  government,  making  capital  for  the  Northern  States,  pro- 
claimed the  greatness  of  the  South  in  October  last,  whatever  might  be  the  opinion  of 
the  government  now. 

Mr.  Nbwdegatb  quite  agreed  with  the  noble  lord  at  the  head  of  the  government  in 
the  constitutional  answer  he  had  given  to  the  honorable  member  for  Sunderland  respect- 
ing the  mode  of  communication  between  sovereign  powers ;  and  he  felt  thankful  to  the 
noDle  lord  for  warning  the  House  against  a  repetition  of  the  proceedings  which  had 
b%en  adopted.  Such  proceedings  were  not  only  in  derogation  of  the  prerogatives  of  the 
Crown,  but,  as  any  one  could  easily  foresee,  might  lead  to  the  gravest  complications 
between  this  and  other  states. 

Motion  agreed  to. 

Order  read  and  discharged 
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THE  PRESENTATION  TO  PARLIAMENT  OF 
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[From  Hansaxd's  Parliamentary  Debates,  vol.  173,  pp.  310-311.] 

HousB  OF  Lords,  Fehruary  9,  1864. 

tJNITED  STATES — CORRBSPOSajBNOB  WITH  THE  FEDBEAL  GOVBENMBNT — QUESTION. 

The  Earl  of  Derby.  There  is  another  question  ■which  I  should  like  to  put  to  the 
noble  earl,  but,  as  I  have  given  him  no  notice,  I  will  either  take  his  answer  now,  or 
repeat  my  question  on  Thursday.  The  noble  earl,  by  the  command  of  her  Majesty,  has 
laid  various  papers  on  the  table  of  the  House,  and,  among  others,  the  correspondence 
with  the  government  of  the  federal  States  of  America  on  the  subject  of  the  Alabama. . 
I  have  seen  elsewhere  that  a  considerable  amount  of  correspondence  has  taken  place 
upon  an  analogous  subject,  namely,  the  remonstrances  made  as  to  injuries  apprehended 
or  sustained  by  American  commerce  from  vessels  sailing  from  British  ports.  I  wish  to 
know  whether  the  government  are  prepared  to  lay  upon  the  table  that  correspondence 
as  well  as  the  dispatches  relating  to  the  Alabama ;  and,  further,  whether  they  are  pre- 
pared to  produce  any  correspondence  containing  representations  on  the  part  of  the 
government  of  the  apparent  violation  of  the  law  by  American  cruisers  in  enforcing  their 
rights,  and  also  with  respect  to  some  very  curious  decisions  which  have  been  given  by 
the  prize  courts  of  the  United  States. 

Earl  Eusseix.  I  can  answer  that  question  better  on  Thursday ;  but  if  the  noble  earl 
refers  to  any  discussions  with  the  American  government  about  the  iron-clads  at  Birken- 
head, I  can  only  say  that,  as  that  matter  is  about  to  be  brought  before  a  court  of  law, 
I  shall  object  to  produce  that  correspondence.  As  the  noble  earl  has  raised  that  ques- 
tion, I  may  mention  that  on  the  first  night  of  the  session  he  referred  to  a  dispatch  of 
the  American  Secretary  of  State,  Mr.  Seward,  and  expressed  a  hope  that  I  had  answered 
that  dispatch  in  becoming  terms.  Now,  at  the  moment,  I  did  not  remember  having 
seen  any  such  dispatch.  I  find  since  that  it  was  a  dispatch  written  by  Mr.  Seward  to 
Mt.  Adams,  but  Mr.  Adams  never  thought  proper  to  lay  that  dispatch  before  me,  and, 
therefore,  I  was  spared  the  difficulty  and  the  pain  of  giving  an  appropriate  answer  to  it. 

The  Earl  of  Derby.  I  presume  that  it  has  now  been  laid  before  the  noble  earl, 
because  I  see  that  a  reference  is  made  by  Mr.  Adams  to  the  noble  earl  as  having  received, 
towards  the  latter  end  of  August,  an  answer  to  several  dispatches,  among  which  he 
includes  the  dispatch  of  July  11,  to  which  I  referred.  He  could  hardly  have  received 
such  an  answer  if  the  dispatch  had  not  beeu  presented. 

Earl  Eussbll.  I  certainly  do  not  find  among  the  papers  the  dispatch  of  July  11,  and 
Mr.  Adams  informed  me  expressly  that  he  had  received  that  dispatch  and  did  not  hand 
it  to  me.  That  being  so,  I  should  not  do  so  useless  a  thing  as  endeavor  to  get  up  a 
wrangle  with  Mr.  Adams  (5n  a  dispatch  which  was  never  presented. 

.The  Earl  of  Derby.  My  reason  for  asking  the  question  is,  that  the  whole  corres- 
pondence appears  to  have  been  laid  before  Congress. 


fFrom  Hansard's  Parliamentary  Debates,  vol.  173,  p.  323.] 

House  of  Commons,  February  9, 1864. 

UNITED  STATES — THE  ALEXANDRA  AND  ALABAMA— COKRESPONDBNOB— QUESTION. 

Mr.  Pbacooke  said  he  vrished  to  ask  the  under  secretary  of  state  for  foreign  affairs, 
whether  the  government  wUl  lay  upon  the  table  of  the  House  copies  of  their  correspoud- 

*  Transmitted  with  dispatch  No.  595,  from  Mr.  Adams  to  Mr.  Seward,  February  11,  1864,  see  vol,  EC, 
p.  300. 
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ence  with  the  government  of  the  United  States,  and  more  especially  that  portion  of  it 
relating  to  the  case  of  the  Alexandra,  and  the  claim  by  the  United  States  government 
for  compensation  for  the  losses  inflicted  by  the  Alabama  and  other  confederate  cruisers  ? 
He  also  -wished  the  honorable  gentleman  to  state  what  course  the  government  in- 
tended to  take  with  reference  to  this  correspondence. 

Mr.  La  YARD.  Sir,  I  do  not  quite  understand  the  drift  of  the  question  of  the  honorable 
gentleman.  The  question  which  he  has  put  on  the  paper  is,  whether  the  papers  con- 
nected with  the  Alexandra  case  will  be  laid  on  the  table  of  the  House  ?  As  regards 
the  Alexandra,  I  need  scarcely  tell  the  honorable  gentleman  that  the  case  is  still  under 
judicial  inquiry,  and  that  consequently  we  cannot  present  the  papers  to  Parliament. 
As  regards  the  Alabama,  the  papers  have  been  laid  on  the  table  of  the  House. 
Since  these  papers  have  been  printed,  others  have  been  received,  and  I  am  not  aware 
that  there  is  any  objection  to  lay  them  also  upon  the  table  of  the  House.  In  regard  to 
any  other  correspondence,  if  the  honorable  gentleman  wUl  point  out  to  me  to  what 
particular  correspondence  he  refers,  I  shall  be  able  to  give  him  a  definite  answer. 

Mr.  Peacocke.  Sir,  I  beg  to  ask  the  honorable  gentleman  if  he  will  place  upon  the 
table  of  the  House  the  answer  of  her  Majesty's  government  to  that  dispatch  of  Mr. 
Seward's  relating  to  the  decision  in  the  Alexandra  case,  which  has  been  laid  before 
Congress,  and  published  in  the  papers. 

Mr.  La  YARD.  Sir,  I  am  advised  that  it  is  not  right  that  any  papers  upon  a  case  under 
judicial  inquiry  should  be  laid  upon  the  table  of  the  House. 
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DEBATE  IN  THE  HOUSE  OP  COMMONS  OF  JULY  23,  1863,  ON 

THE   SUBJECT  OF   THE   lEON-CLAD  VESSELS 

FITTING   OUT  AT  LIVEEPOOL.* 

[From  Hansard's  Parliamentary  Debates,  vol.  172,  pp.  1253-1267, 1269-1272.] 

House  of  Commons,  July  23, 1863. 

CONSOLIDATBD  FUND  (APPROPRIATION)  BILL — THIRD  RBADINO. 

Mr.  COBDBN.  If  it  be  necessary  to  show  that,  according  to  the  technical  rule  of  the 
House,  I  am  entitled  to  bring  under  the  consideration  of  the  government  the  subject 
to  which  I  am  going  to  advert,  I  can  do  so  by  adducing  the  fact  that  sums  of  money 
voted  for  the  police  and  customs  departments  are  contained  in  the  appropriation  bill 
now  before  the  House.  Sir,  as  the  remarks  which'  I  have  to  make  will  imply  that 
those  departments  have  not  performed  their  duty  efficiently  under  the  present  circum 
stances,  this  is  not  an  unsuitable  moment  for  calling  their  conduct  in  question.  I 
hold  in  my  hand  amemorial  fi'om  upwards  of  thirty  of  the  most  respectable  ship-owners 
of  Liverpool.  It  is  a  memorial  to  the  secretary  of  state  for  foreign  affairs,  suggesting 
an  alteration  in  the  foreign  enlistment  act.  The  memorialists  state  that  they  "  view 
with  dismay  the  probable  future  consequences  of  a  state  of  affairs  which  permits  a  for- 
eign belligerent  to  construct  in  and  to  send  to  sea,  from  British  ports,  vessels  of  war, 
in  contravention  of  the  provisions  of  the  existing  law ;"  and  they  allude  to  "  the  atti- 
tude of  helplessness  in  which  her  Majesty's  government  have  declared  their  inability 
to  detect  and  punish  breaches  of  the  law  notoriously  committed  by  certain  of  her  Maj- 
esty's subjects."  Now,  sir,  in  reading  in  the  Blue  Books  the  correspondence  which  has 
taken  place  respecting  the  fitting  out  of  ships  of  war  in  England  to  prey  upon  the 
commerce  of  the  United  States,  I  have  been  very  much  struck  with  this  feature  :  The 
Foreign  Office  seem  to  me  to  assume  a  passive  position,  and  treat  the  question  as  one 
in  regard  to  which  they  are  only  to  be  called  into  activity  when  some  foreign  power 
has  shown  to  them  that  the  law  of  nations  has  been  violated.  I  find  Earl  Eussell 
repeatedly  telling  Mr.  Adams,  the  American  minister,  that  it  is  impossible  to  act  until 
he  supplies  the  government  with  conclusive  evidence  as  to  the  guUt  of  the  suspected 
parties.  This  has  led,  I  think,  to  a  complete  misapprehension  in  the  public  mind  as 
to  the  nature  of  our  foreign  enlistment  act.  That  act  was  not  passed  in  the  interest  of 
foreigners.  It  was  passed  for  our  own  safety  and  protection,  and  as  a  proof  of  that  I 
will  just  read  the  preamble  of  the  act.  Omitting  some  technical  phrases  which  inter- 
vene, these  are  its  words:  "Whereas  the  fitting  out,  and  equipping,  and  arming  of 
vessels  by  his  Majesty's  subjects  may  be  prejudicial  to,  and  endanger  the  peace  and 
"welfare  of  this  kingdom."  Now,  I  apprehend  that  when  a  law  is  passed  for  such  an 
object  as  that,  it  is  the  duty  of  our  executive  to  see  that  it  is  not  violated  or  evaded. 
In  fact,  I  do  not  know  of  any  object  to  which  the  Home  Office,  with  all  its  affiliation 
of  magistrates  and  policemen  throughout  the  country,  could  devote  its  attention  more 
worthily  than  the  enforcing  of  the  observance  of  this  act  of  Parliament ;  for  what  is 
going  on  ?  At  this  moment  there  are  three  vessels  which  are  specifically  known  to  be 
engaged  in  preying  upon  the  commerce  of  a  friendly  power.  These  vessels  generally 
have  aliases — like  other  bad  characters,  they,  have  two  or  three  names.  There  is  the 
Oreto,  alias  the  Florida ;  the  Alabama,  alias  the  290;  and  the  Japan,  alias  the  Virginia. 
Now  these  three  vessels,  all  of  which  were  built  in  England,  armed  from  England,  and 
chiefly  manned  by  Englishmen,  are  engaged  at  this  moment  in  the  destruction  of  the 
commerce  of  the  United  States.  I  believe  that  only  one  of  the  three  has  ever  entered 
a  confederate  port,  and  that  one  contrived  to  enter  Mobile  and  come  out  again.  But 
two  out  of  the  three  have  never  entered  a  confederate  port.  They  have  gone  from 
England  and  commenced  their  depredations  upon  a  friendly  power  without  ever  having 

tone  home  at  all.    And  I  am  told,  it  has  been  stated  publicly,  that  one  of  these  vessels 
ad  fifty-two,  out  of  fifty-three,  of  its  crew  Englishmen,  and  most  of  them  sailors  from 

*  See  dispatoh  ^o.  463,  fcom  Mr.  Adams  to  Mr,  Seward,  July  31, 1863,  Vol.  EC,  p.  340. 
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our  naval  reserve,  and,  of  course,  accustomed  to  the  use  of  artillery.  We  know  -what 
effect  these  vessels  produce  upon  the  commerce  of  the  United  States.  I  will  give  it  in 
the  language  of  the  memoralists,  who  are  men  of  experience  upon  maritime  affairs. 
They  say : 

"  That  the  experience  of  late  events  has  proved  to  the  conviction  of  your  memoralists 
that  the  possession  by  a  belligerent  of  swift  steam  cruisers,  under  no  necessity,  actual 
or  conventional,  to  visit  the  possibly  blockaded  home  ports  of  that  belligerent,  but 
able  to  obtain  all  requisite  supplies  from  neutrals,  will  become  a  weapon  of  offense 
against  which  no  preponderance  of  naval  strength  can  effectually  guard,  and  the 
severity  of  which  will  be  felt  in  the  ratio  of  the  shipping  and  mercantile  wealth  of  the 
nation  against  whose  mercantile  marine  the  efforts  of  those  steam  cruisers  may  be 
directed.  That  the  effect  of  future  war  with  any  power  thus  enabled  to  purchase,  pre- 
pare, and  refit  vessels  of  war  in  neutral  ports  will  inevitably  be  to  transfer  to  neutral 
flags  that  portion  of  the  sea-carrying  trade  of  the  world  which  is  now  enjoyed  by  your 
memoralists  and  by  other  British  ship-owners." 

That  is  the  opinion  of  upwards  of  thirty  of  the  most  intelligent  and  influential  ship- 
owners of  Liverpool,  who  have  affixed  their  signatures  to  the  declaration.  Recollect 
that  we  are  under  very  different  circumstances  to  what  we  were  when  privateers  or 
ships  of  war  were  employed  in  former  wars,  to  capture  merchant  vessels.  At  that  time 
the  motive  power  of  all  vessels  was  the  wind ;  they  had  no  steam ;  but  now,  when  still 
the  great  bulk  of  our  commerce  is  carried  on  by  sailing  vessels,  two  or  three  steamers, 
built  especially  for  speed,  may  harass,  and,  in  fact,  may  render  valueless,  the  mercantile 
marine  of  a  whole  nation.  I  have  heard  it  said :  "  Oh,  if  it  were  our  case,  we  should 
soon  catch  those  vessels."  The  self  complacency  of  some  people  is  certainly  unlimited. 
I  have  made  some  long  voyages  in  my  time.  I  have  four  times  crossed  the  Atlantic, 
and  sailed  for  two  thousand  miles  vrithout  seeing  a  strange  sail.  The  ocean  is  a  very 
wide  place.  You  cannot  follow  a* vessel  when  it  has  once  got  out  to  sea  with  any 
chance  of  catching  it.  You  have  no  stations  where  you  can  hear  of  it,  and  no  road 
which  you  can  follow  with  the  chance  of  catching  it.  But  recollect  that  those  vessels 
have  been  built  expressly  for  speed  and  nothing  else ;  and  if  you  choose  to  go  to  an 
American  builder  and  say,  "Build  me  a  vessel  that  will  be  so  fast  as  to  catch  anything, 
or  to  run  away  from  everything,"  he  wiU  build  you  a  vessel  to  go  twenty  knots  an  hour 
just  as  readily  as  an  Englishman.  No  one  knowing  the  mechanical  genius  of  that 
people  will  doubt  it.  Your  ships  of  war  are  not  only  built  for  speed  but  for  armament 
and  capacity,  and  merchant  vessels  are  necessarily  built  to  carry  freight.  Therefore, 
if  you  have  two  or  three  very  swift  vessels,  they  are  sufficient  to  destroy  the  value  of 
the  whole  mercantile  marine  of  one  of  the  first  naval  powers  of  Europe.  This  is  a 
question  which  affects  our  vital  interests,  in  case  we  should  ever  be  at  war,  and  the 
United  States  at  peace.  But  it  may  be  said,  you  have  not  the  power  by  your  laws  to 
prevent  the  construction  in  British  ports  of  those  ships.  I  must  confess  that  I  think, 
if  public  opinion  fairly  supported  the  government,  the  law  as  it  now  stands  would  be 
sufficient.  But  if  the  law  as  it  now  stands  be  not  sufficient,  these  memorialists  "  respect- 
fally  urge  the  expedien  cy  of  proposing  to  Parliament  to  sanction  the  introduction  of  such 
amendments  into  the  foreign  enlistment  act  as  may  have  the  effect  of  giving  greater 
power  to  the  executive  to  j)revent  the  construction  in  British  ports  of  ships  destined 
for  the  use  of  belligerents."  We  may  be  told  it  is  to  late  to  propose  any  alteration  in 
the  law  this  session,  but  I  would  remind  the  House  that  the  insertion  of  one  word  in  our 
foreign  enlistment  act  would  be  sufficient  to  make  it  effective.  The  great  controversy 
in  the  law  courts  is  as  to  whether  the  word  "  building"  can  be  said,  to  be  implied  by 
the  words  "  fitting  out,  furnishing,  or  equipping,"  you  have  only  to  add  the  word  "  build^ 
ing  ■'  to  the  words  "  fitting  out,  furnishing,  equipping,  and  arming,"  and  every  one  must 
admit  that  you  would  cover  the  whole  ground,  and  be  enabled  to  prevent  a  vessel  leaving 
any  of  our  ports  in  a  partially  finished  state.  But  the  point  to  which  I  wish  par- 
ticularly to  draw  attention  is  one  of  a  more  serious  nature.  What  has  been  done 
cannot  be  recalled.  But  there  are  two  vessels  now  completing  in  this  country ;  iron 
vessels,  heavily  armored  for  war  purposes ;  and  Mik  Adams,  the  American  minister, 
has  declared  to  the  government  his  belief  that  those  vessels  are  intended  for  the  con- 
federate government.  They  are  being  built  in  Liverpool  by  a  house  that  I  believe  has 
previously  been  engaged  in  building  vessels  for  the  confederate  government,  and  I 
presume  that  the  remonstrance  which  has  been  sent  to  the  government  by  the  American 
minister  contains  some  proof,  at  least  sufficient  to  furnish  a  ground  of  suspicion,  that 
those  vessels  are  intended  for  the  confederate  government.  Now,  sir,  I  do  not  think  it 
is  very  difficult  to  find  out  for  what  government  any  vessel  which  is  being  built  in 
this  country  is  intended,  if  it  be  intended  for  a  government  which  can  legitimately 
come  to  this  country  to  buy  a  vessel.  I  know  where  a  vessel  is  being  buUt  for  the 
Danish  government;  we  knew  where  the  Chiaese  government  were  getting  their 
vessels;  and  we  know  precisely  where  a  vessel  is  being  built  for  any  other  legitimate 
government.  But  here  are  two  vessels  which,  I  am  told,  are  being  built  for  the  con- 
federate government.  No\i-,  I  am  bound  to  say,  for  I  think  the  public  are  entitled  to 
to  know  what  is  passing  in  the  minds  of  public  men  with  regard  to  future  events, 
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from  all  I  see  of  the  state  of  puMio  opinioTi  in  America  throngli  the  press,  and  from 
what  one  hears  around  him,  that  I  believe  if  these  two  iron-clad  vessels  go  out  and 
commence  a  war  upon  the  Ignited  States,  it  will  lead  to  a  war  with  this  country.  These 
vessels  are  calculated  probably  to  match  any  vessel  that  we  have,  or  any  vessels  the 
Americans  have;  and  if  they  go  out,  I  am  very  much  afraid  it  will  have  the  effect  of 
leading  to  a  mptare  with  this  country ;  and  I  base  my  supposition  upon  the  fact  that 
by  what  we  have  already  done  we  have  rendered  the  mercantile  marine  of  America 
practically  valueless.  What  is  said  here  in  this  memorial  of  what  would  happen  to 
us  if  two  or  three  steamers  were  let  loose  on  our  commerce,  has  already  happened  to  the 
American  mercantile  marine.  The  rate  of  insurance  has  been  raised  so  high  in  America 
that  they  can  no  longer  compete  with  England  and  other  maritime  states ;  and  the ' 
effect  has  been  to  render  the  great  property,  probably  £20,000,000  sterling,  of  the 
ship-owners  of  America  practically,  for  all  present  purposes,  valueless.  TEey  have 
been  selling  their  ships  extensively  in  this  country.  Let  us  consider  the  effect  Which 
this  must  have  upon  the  minds  of  American  ship-owners  and  merchants  in  New  York, 
Boston,  and  other  plaofe.  Let  us  suppose  their  case  our  own ;  that  our  shipping  had 
been  driven  from  the  ocean  by  privateers  built  inNew  York,  if  we  would  understand  what 
must  he  their  feelings  towards  England,  which  has  rendered  their  property  valueless. 
The  ship-owners  and  merchants  of  America  comprised  that  portion  of  the  community 
which  had  always  constituted  the  bond  of  peace  between  this  country  and  America. 
The  ship-owners  of  Boston  hung  their  flags  half-mast  high  in  1812,  when  war  was 
declared  with  this  country;  but  you  have  now  placed  them  in  such  a  position  with 
reference  to  the  value  of  their  property  that  actually  they  are  enlisted  on  the  side  of 
war  with  England,  because  if  there  were  a  war  with  this  country,  then  their  cruisers 
would,  by  preying  upon  our  commerce,  raise  the  rate  of  insurance  on  British  bottoms 
to  a  level  with  their  own,  and  they  would  stand  on  the  same  footing  as  ourselves  with 
respect  to  the  world  at  large.  You  have  removed  from  the  scale  of  peace,  and  placed 
in  the  scale  of  war,  that  part  of  the  community  of  America  which  has  always  been 
the  great  safeguard  of  peace  between  the  two  countries.  The  question  is,  whether 
her  Majesty's  government,  during  the  recess,  cannot  take  those  precautions  which  are 
necessary  in  order  to  prevent  these  vessels  leaving  oar  ports  for  the  service  of  the 
confederate  government.  The  public  are  not  aware  of  the  consequences  that  are  now 
happening  from  what  has  already  been  dpne.  It  is  not  generally  known  that  in 
respect  of  every  vessel  captured  by  the  three  privateers  I  have  mentioned,  the  American 
government  takes  a  deposition  on  oath  as  to  the  value  of  that  property,  and  sends  in  a 
claim  for  indemnity  to  our  government.  Recollect  that  every  vessel  captured  by  the 
Oreto,  the  Alabama,  and  the  Virginia,  is  debited  to  the  account  of  England,  and  that 
the  American  minister  has  made  a  formal  claim  upon  this  country  for  indemnity  for 
these  captures.  Our  government  has  constantly  refused  to  acknowledge  the  claim, 
but  that  is  the  serious  part  of  the  whole  question.  Here  is  a  claim  by  a  foreign  gov- 
ernment, which  must  be  met  in  some  way  or  the  other.  It  is  out  of  disputed  claims 
such  as  these  that  frequently  arise  those  collisions  which  take  place  between  one 
country  and  another.  Is  this  a  state  of  things  that  ought  to  have  been  brought 
upon  tide  whole  community  by  acts  of  individuals — by  three  or  four  firms  in  England 
doing  that  which  is  kiiown  to  be  an  evasion  of  the  spirit  of  the  law?  Is  it,  I  ask, 
desirable  that  the  whole  interest  of  this  great  community  should  be  put  in  future 
jeopardy  in  consequence  of  these  proceedings?  I  say,  on  the  contrary,  it  is  the  interest 
of  every  one  in  this  country,  of  every  loyal  subject  of  the  realm,  to  be  himself  a 
detective,  with  a  view  to  prevent  such  transactions  aa  these,  to  frown  them  down 
when  he  sees  they  are  going  on;  and  if  you  cannot  find  in  the  public  opinion  of  this 
country  sufficient  patriotism  and  loyalty  to  do  that,  the  consequences  that  I  have 
spoken  of  must  fall  upon  the  country.  On  a  former  occasion,  the  honorable  gentleman 
the  member  for  Birkenhead,  who  spoke  exultingly,  as  I  thought,  of  the  part  his  firm 
had  taken  in  these  transactions,  tried  to  mix  up  two  questions  which  are  totally 
distinct.  The  honorable  gentleman  spoke  of  the  exportation  of  munitions  of  war  and 
arms.  Now  there  is,  as  I  have  stated  before  in  this  House,  no  law  in  this  country  to 
prevent  the  exportation  of  munitions  of  war,  and  there  never  has  been — and  the  Ameri- 
can government  has  never  asked  us  to  provide  a  law  for  thatpurpose.  It  is  not  difficult 
to  show  the  difference  between  munitions  of  war  and  ships  of  Wkr.  Munitions  of 
war  are  a  constant  article  of  commerce,  and  the  great  element  of  all  armaments;  gun- 
powder is  used  for  civil  as  well  as  for  military  purposes.  It  is  largely  consumed  for 
blasting,  for  mining,  and  other  purposes ;  and  therefore  to  attempt  to  put  a  prohibition 
upon  the  export  of  arms  and  munitions,  to  prohibit  all  trade  in  arras  and  munitions, 
would  be  an  injustice  to  a  very  large  and  regular  industry.  But  what  your  law  does 
undertake  to  do  is  this,  to  prevent  the  supplying  of  ships  of  war  and  men  to  engage  in 
a  foreign  war  with  a  friendly  power,  and  it  is  done  in  your  owu  intei'est  to  prevent 
your  being  involved  in  their  disputes.  The  honorable  member  for  Birkenhead  made 
use  of  another  argument :  he  stated  that  the  American  government  had  applied  to  him 
to  build  ships  of  war,  and  that  he  refused  to  violate  the  law.  But  it  would  be  no 
excuse  for  violating  the  law  in  one  direction  to  say  that  he  had  refused  to  violate  it  in 


692  CLAIMS   AGAINST    GEEAT   BRITAIN. 

another.  If  the  federal  government  applied  to  the  honorable  gentleman  to  build  ships 
of  war,  he  did  quite  right  in  refusing  them ;  but  if  by  building  ships  of  war  for  the 
confederates  he  violated  the  law,  it  was  no  excuse  to  say  that  he  had  refused  in  the 
other  case  to  violate  it.  But  I  have  a  contradiction  of  his  statement  which  I  wish  to 
read  to  the  honorable  member. 

Mr.  Speaker.  This  is  not  an  occasion  to  reply  to  a  speech  made  some  time  ago,  and 
certainly  not  to  read  observations  on  anything  that  took  place  during  a  debate  in  this 
House. 

Mr.  CoBDEN.  It  is  a  copy  of  a  letter  from  the  Secretary  of  the  Navy  at  Washington 
to  my  friend  Mr.  Charles  Sumner,  which,  with  the  permission  of  the  House,  I  will  read. 
»  Mr.  Speaker.  The  honorable  member  may  make  any  statement  he  thinks  proper,  but 
to  read  a  letter  rommenting  on  a  speech  made  in  this  House  is  entirely  out  of  order. 

Mr.  CoBDEN.  Then  I  must  confine  myself  to  a  statement  of  the  contents  of  the  let- 
ter. I  have  given  the  honorable  member  notice  that  I  would  call  attention  to  it.  It 
is  a  letter  that  contradicts  very  emphatically  the  statement  of  the  honorable  gentle- 
man. The  writer  states  that  under  no  circumstances,  nor  at  any  time,  has  any  order 
been  sent  from  the  American  Navy  Department  to  any  ship-builder  in  this  country.  I 
do  not  consider  that  it  has  much  bearing  upon  the  question  before  us,  but  it  is  interest- 
ing as  an  important  matter  of  fact.  With  regard  to  the  main  question  at  issue  I  say  it  is 
whoUy  a  matter  of  public  opinion  in  this  country.  If  it  be  not  felt  by  the  people  at 
large  as  it  is  felt  by  those  influential  ship-owners  in  Liverpool,  that  we  have  a  vital 
staSe  in  preventing  the  violation  of  the  neutrality  code,  those  proceedings  will  go 
on.  But  I  apprehend  we  are  bound  by  motives  of  self-interest,  and  by  the  desire  to 
exhibit  a  feeling  of  fair  reciprocity  toward  the  American  people,  to  put  down  those 
illegal  proceedings.  I  alluded  before  to  the  course  of  conduct  adopted  by  the  Amer- 
ican people  in  relation  to  those  neutrality  laws.  I  stated  in  this  House  that  I 
would  challenge  any  one  to  show  that  we  ever  made  any  complaint  to  America  with 
reference  to  those  laws  that  was  not  redressed.  I  challenged  any  person  to  prove 
that  there  had  been  on  this  point  any  unsatisfactory  treatment  of  this  country  by  Amer- 
ica ;  but  why  has  this  been  so  ?  Because  the  public  opinion  of  America  has  been  in  favor 
of  maintaining  this  neutrality  code.  An  appeal  was  made  to  the  American  government 
in  1855,  during  the  Crimean  War,  to  maintain  it.  There  was  supposed  to  be  a  vessel  of 
war  building  in  New  York,  called  the  Maury,  and  our  consul  at  New  York  obtained 
permission  from  the  government  of  the  TJnited  States  to  have  the  vessel  arrested.  She 
was  found  to  be  an  innocent  vessel,  and  was  released  at  the  instance  of  our  own  con- 
sul.   The  ChamlDer  of  Commerce  in  New  York  met,  and  passed  the  following  resolution : 

"  Beeolved,  That  the  merchants  of  New  York,  as  paii;  of  the  body  of  merchants  of 
the  United  States,  wiU  uphold  the  government  in  the  full  maintenance  of  the  neutral- 
ity laws  of  this  country ;  and  we  acknowledge  and  adopt,  and  always  have  regarded, 
the  act  of  the  United  States  for  preserving  its  neutrality  as  binding  in  honor  and  con- 
science as  well  as  in  law ;  and  that  we  denounce  those  who  violate  them  as  disturbers 
of  the  peace  of  the  world,  to  be  held  in  universal  abhorrence." 

I  should  like  to  see  our  Chambers  of  Commerce  putting  forward  a  similar  declara- 
tion, that  tlie  acts  for  preserving  our  neutrality  "  are  bindingin  honor  and  conscience  as 
well  as  in  law ;  and  that  we  denounce  those  who  violate  them  as  disturbers  of  the  peace 
of  the  world,  to  be  held  in  universal  abhorrence."  If  such  a  sentiment  be  not  entertained 
by  the  country,  the  act  of  Parliament  becomes  a  dead  letter,  for  it  will  not  have  the 
support  of  public  opinion.  I  said  that  our  foreign  enlistment  act  is  a  municipal  law 
passed  for  our  own  preservation,  but  there  is  another  view  of  the  question  most  import- 
ant to  statesmen  and  diplomatists.  It  is  this :  that  the  municipal  law  is  an  inherent 
part  of  .the  international  code  of  civilized  nations.  It  is  the  way  in  which  we  fulfill 
by  act  of  Parliament  the  duty  we  owe  to  foreign  countries  who  adopt  the  same  legisla- 
tion in  regard  to  us.  It  is  on  this  ground  that  the  American  government  have  raised 
the  question  of  indemnity  for  captures,  about  which  I  do  not  mean  now  to  ofier  any 
opinion.  If  our  government  refuse  to  pay,  it  is  because  they  believe  they  have  a  right 
to  refuse  to  pay,  but  there  is  this  view  of  the  question  to  be  taken  into  consideration. 
The  Americans  claim  the  indemnity  on  international  grounds,  and  not  merely  because 
we  have  violated  our  own  municipal  law.  They  say,  "We  paid  you  money  for  cap- 
tures made  by  cruisers  that  left  our  ports  so  long  back  as  1794,  when  we  had  no  muni- 
cipal law  at  all,  on  the  ground  of  international  law,  and  we  now  claim  from  you 
the  observance  of  this  code  on  international  grounds."  It  is  a  very  serious  element, 
when  diplomatically  considered,  that  we  made  ourselves  parties  to  the  international 
code  by  repeatedly  applying  to  the  American  government  to  enforce  their  law,  and 
pass  a  new  law  for  the  protection  of  our  interests.  In  1838  we  asked  them  to  amend 
their  law  to  protect  us  in  Canada,  and  the  Americans  passed  an  amended  law  instantly. 
During  the  Crimean  war  we  asked  them  to  exercise  a  fair  neutrality  towards  us,  and 
they  did  so.  Now  we  are  in  the  position  of  neutrals,  and  they  are  in  the  position  of 
belligerents,  and  can  we  now  proclaim  that  we  are  exempt  from  the  obligations  of 
acting  towards  them  as  they  acted  towards  us  ?  If  we  are  bound  by  the  obligations 
of  international  law,  it  is  no  answer  to  say  we  cannot  compel  our  subjects  to  obey  our 
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own  Tnunioipal  law.  Standing  on  the  ground  of  international  law,  the  American  gov- 
ernment may  say,  "  We  hold  your  nation,  as  a  unit,  responsible  to  us,  and  it  is  for  you  to 
look  to  your  own  subjects,  and  see  that  they  obey  your  municipal  law."  With  regard 
to  the  future,  those  gentlemen  who,  for  their  own  small  gains,  are  building  those  ships 
of  war  for  foreign  powers  are  placing  us  in  an  embarrassing  and  very  dangerous  posi- 
tion. I  think  there  is  a  fair  claim  upon  the  government  to  exercise  its  utmost  vigilance 
to  prevent  those  armed  vessels  from  leaving  our  shores.  I  perceive  a  fallacy  which  runs 
through  Lord  Russell's  dispatches  and  the  solicitor  general's  speeches.  They  constantly 
confound  two  very  different  things,  namely,  the  evidence  necessary  to  detain  a  vessel, 
and  the  evidence  necessary  to  convict  a  vessel.  The  consequence  is,  that  we  refuse  to 
interfere  until  Mr.  Adanis  has  brought  forward  conclusive  evidence  on  oath  that  is  suf- 
ficient to  convict.  Why  do  we  maintain  the  costly  machinery  of  our  superior  courts, 
if  there  be  no  further  proofs  left  to  elucidate  !  We  do  not  act  so  in  other  cases.  We 
do  not  require  all  the  evidence  that  is  necessary  to  convict  when  we  arrest  a  person 
and  bring  him  before  a  magistrate.  He  is  brought  before  the  magistrate  and  committed 
for  trial.  When  he  ia  brought  before  the  grand  j  ury,  it  is  only  on  exparte  evidence  he  is  tried. 
I  say  the  government  will  incur  an  immense  responsibility  if  they  allow  those  iron-clad 
vessels  to  leave  these  shores  as  the  Alabama  left.  The  departure  of  that  privateer  might 
have  been  prevented.  That  vessel,  according  to  Lord  Russell's  dispatch,  left  the  port  of 
Liverpool  without  a  clearance,  clandestinely.  She  left  it  on  pretense  of  taking  out  a  pleas- 
ure party  of  ladies  and  gentlemen,  and  did  not  return.  It  was  au  unworthy  action  for  any 
person  to  bo  a  party  to — it  was  an  unpatriotic  act ;  but  the  government  might  have  pre- 
vented that.  They  had  grounds  for  suspicion,  and  might  have  said  to  the  collector  of  the 
port, "  Before  this  vessel  leaves  or  has  her  clearance  we  must  be  satisfied  on  these  points ;" 
and  to  prevent  her  leaving  without  a  clearance,  they  might  have  put  custom-house  ofa- 
cers  on  board.  I  maintain  that  you  have  power  to  do  that  under  your  customs  consolida- 
tion act,  and  I  hope  that  those  other  vessels  will  not  be  allowed  to  escape  as  the  Ala- 
bama did.  The  consequences  are  too  serious  for  the  government  to  remain  passive. 
The  machinery  of  the  Home  Office  ought  to  be  put  in  Operation  to  trace  the  guilty,  if 
there  be  guilt  in  the  matter.  I  trust  the  government  will  not  meet  us  next  session 
withont  finding  that  the  law  as  it  stands  is  sufficient  to  carry  out  the  intentions  of  the 
foreign  enlistment  act,  or,  if  not,  that  they  will  come  to  the  House  to  propose  an  alter- 
ation to  the  law.  The  addition  of  one  clause  to  the  customs  consolidation  act  would 
meet  the  whole  case.  By  that  clause  It  should  be  provided  that  before  any  vessel  of 
war  shall  leave  any  port  of  England  for  any  foreign  country,  the  builder  or  owner  of 
such  vessel  shall  be  required  to  state  to  the  collector  of  custom's  for  that  port  for  what 
foreign  government  she  is  intended.  That  simple  clause  added  to  the  customs  consoli- 
dation act  would  meet  the  whole  case.  You  would  then  know  the  foreign  government 
for  which  the  vessel  was  intended,  and  could  ascertain  from  the  minister  of  that  govern- 
ment if  they  had  ordered  sncH  a  vessSl.  Recollect  that  a  ship  of  war  differs  from  articles 
of  merchandise.  A  ship  of  war  can  only  be  legitimately  used  by  a  government.  It  can-  ' 
not  be  legitimately  used  by  an  individual.  In  the  hands  of  an  individual  it  would  be 
a  pirate  vessel,  because  an  individual  has  no  flag.  As  the  destination  of  a  ship  of  war 
so  leaving  this  country  must  be  legitimately  the  port  of  some  foreign  sovereign,  it  is 
no  hardship  to  the  ship-builder  to  state  to  the  authorities  the  foreign  government  for 
which  she  is  intended.  The  interests  at  stake  are  too  vital  on  a  question  of  this  kind 
to  allow  us  to  be  deterred  by  petty  obstacles  on  the  part  of  individuals.  Let  them 
he  licensed  to  buUd  ships  of  war,  and  let  them  declare  for  what  government  each  ship 
is  built.  If  the  ship  be  built  for  an  individual,  let  that  individual  declare  for  what 
foreign  government  she  is  intended.  Let  not  the  dimensions  of  the  civil  war  in  Amer- 
ica be,  extended  by  involving  ourselves  in  it.  By  intervention  you  may  widen  the 
dimensions  of  that  civil  war,  but  all  history  proves  that  no  benefit  to  the  cause  of 
peace  can  rise  from  an  interference  in  the  domestic  quarrel  of  a  great  and  spirited 
nation.  I  am  surprised  to  hear  persons  taunting  us  in  this  House  with  being  opposed 
to  peace  in  America  because  we  are  against  intervention.  The  same  argument  was 
used  in  1793  with  relation  to  France,  and  that  argument  prevailed.  Foreigners 
interfered  to  put  down  the  reign  of  terror  in  that  country.  What  was  the  consequence  ? 
They  extended  the  reign  of  terror  over  the  whole  continent,  and  Europe  was  deluged 
with  blood  for  twenty  years.  Interference  could  now  only  produce  similar  conse- 
quences in  America.  I  do  not  pretend  to  say  what  the  result  of  the  war  will  be.  I 
have  traveled  twice  over  the  American  continent,  and  have  given  very  close  attention 
to  all  that  has  passed  there  during  the  last  thirty  years.  Assuming  for  myself  no 
superiority,  but  claiming  only  the  ordinary  powers  of  observation,  probably  no  mem- 
ber of  the  House  has  had  a  better  opportunity  than  I  have  of  judging  of  the  state  of 
affairs  at  the  present  moment  in  America,  and  of  the  power  of  the  respective  belliger- 
ents ;  and  I  say  I  do  not  expect  to  live  to  see,  and  I  never  have  expected  to  see,  two 
independent  nations  within  the  area  of  the  old  United  States.  I  do  not  ask  any  one  to 
agree  in  opinion  with  me ;  but  I  am  afraid  that  a  good  deal  has  been  said,  and  that 
even  a  little  has  been  done  in  this  country,  on  a  contrary  assumption.  Whatever  may 
be  the  issue  of  this  dreardful  war,  let  us  keep  clear  of  it.    Prevent  those  British-built 
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cruisers  and  ships  of  war  from  interfering  in  a  way  that  will  injure  the  great  material 
interests  of  America,  and  my  voice  will  be  mute  in  the  quarrel.  I  desire  nothing 
more  than  that  we  should  in  this  House  he  silent — silent  and  sorrowful,  until  this 
terrible  struggle  is  brought  to  a  close. 

Mr.  Laikd  said  he  was  prepared,  if  necessary,  to  prove  that  every  word  he  had  said 
in  a  former  debate  was  perfectly  true ;  and  as  the  question  was  one  which  affected  her 
Majesty's  government,  he  was  ready  to  put  his  proofs  iu  the  hands  of  the  noble  lord  at 
the  head  of  the  government.  The  honorable  gentleman  stated  that  the  Alabama  went 
out  with  a  picnic  party,  but  he  had  asoertaiaed  that  she  went  out  of  dock  at  night ; 
that  she  anchored  in  the  river  until  eleven  or  twelve  o'clock  next  day,  and  that  she 
was  seen  from  the  shore  by  thousands  of  persons.  [Mr.  Cobdbn.  I  quoted  from  Earl 
Russell's  dispatches.]  He  was  not  .responsible  for  those  dispatches  [Mr.  Cobden. 
She  had  no  clearance.]  It  was  not  necessary  to  take  a  clearance.  The  owner  might 
either  clear  her  or  take  a  register.  The  course  pursued  was  to  hand  the  builder's  cer- 
tificate to  the  owner,  and  then  he  might  do  what  he  liked  with  her.  A  great  deal  of 
blame  had  been  cast  upon  the  English  government,  but  what  had  been  the  orders 
given  by  the  American  government  to  the  Tuscarora  ?  She  was  running  about  the 
country  after  the  Alabama,  but  orders  were  given  to  her  not  to  touch  the  Alabama  in 
the  channel.    Mr.  Adams,  in  a  letter  to  Mr.  Seward,  dated  August  7,  1862,  said : 

"  On  the  same  day  I  received  by  mail  a  note  from  Capt^ftn  Craven,  dated  the  31st, 
announcing  the  receipt  of  my  dispatches  and  his  decision  to  go  to  Point  Lynas  at  noon 
on  the  Ist  instant.  Captain  Craven  seems  to  have  sailed  up  St.  George's  Channel. 
This  last  movement  must  liave  been  made  in  forgetfulness  of  my  caution  about  British 
jiu'isdiction,  for,  even  had  he  found  No.  290  in  that  region,  I  had  in  previous  conver- 
B^itious  with  him  explained  the  reason  why  I  should  not  consider  it  good  policy  to 
attempt  her  capture  near  the  coast.  In  point  of  fact,  this  proceeding  put  an  end  to 
every  chance  o?  his  success." 

The  honorable  member  stated  that  the  foreign  enlistment  was  inftinged  becjuise  the 
Alabama  had  never  been  in  a  confederate  port,  but  that  was  not  necessary  so  long  as 
she  carried  the  confederate  commission.  If  we  were  at  war  with  America,  and  the 
admiral  on  the  North  American  station  captured  vessels  that  were  likely  to  be  useful, 
did  the  honorable  gentleman  suppose  that  he  would  be  obliged  to  send  them  into 
Portsmouth  Harbor,  and  wait  for  their  return  ?  No ;  the  moment  a  vessel  received  a 
commission  from  a  belligerent  government  she  becanje  a  recognized  vessel  of  war  and 
must  be  so  regarded  by  every  nation  in  the  world.  A  proof  that  the  American,  gov- 
ernment admitted  the  lawfulness  of  the  captures  made  by  the  Alabama  was,  that  the 
American  courts  had  recognized  the  bonds  given  by  the  officers  of  the  ships  seized  and 
liberated  by  the  Alabama.  They  thus  recognized  the  whole  proceeding  under  which 
she  became  a  confederate  vessel  and  received  a  confederate  commission,  and  they 
could  not  back  oijt  of  it.  The  memorial  presented  bythe  honorable  gentleman  was  signed 
by  thirty  of  the  shipTOwners  of  Liverpool.  They  were  very  respectable  persons,  but 
they  were  too  small  a  number  to  claim  to  represent  the  ship-owners  of  Liverpool. 
Many  of  those  who  had  signed  it  had,  he  was  told,  done  so  with  the  understanding 
that  other  nations  were  to  do  the  same.  It  had  been  proposed  to  make  the  law  more 
stringent,  and  that  any  one  undertaking  an  order  for  building  a  ship  should  prove  for 
whom  she  was  intended.  But  there  was  this  difference  between  ships  and  cannon, 
that  ships  might  be  used  for  peaceful  purposes,  while  cannon  and  muskets  could  only 
be  turned  to  one  use.  The  northern  States  got  all  they  wanted  from  this  country. 
They  imported  largely  our  arms  and  ammunition,  and  at  the  same  time  they  wished 
to  stop  a  legitimate  branch  of  industry.  As  a  proof  how  easily  vessels  built  for  pur- 
poses of  commerce  might  be  converted  into  vessels  of  war,  he  might  mention  that  in 
1659  he  thought  it  desirable  to  strengthen  the  local  defenses  of  each  port  by  adapting 
the  feiTy-boats  and  tug-boats  to  purposes  of  defense.  He  laid  a  proposition  befol^e  the 
admiralty,  and  also  before  Lord  Herbert,  by  whom  it  was  warmly  taken  up,  offering 
to  adapt  forty  or  fifty  of  these  vessels,  at  an  expense  of  from  £2.50  to  £300  each,  to  the 
purposes  of  defense.  The  admiralty  sent  down  a  talented  oflicer  of  the  navy,  who 
made  a  survey  and  reported  that  for  £290  or  £300  each  these  vessels  might  be  made 
to  carry,  some  32s  and  others  68-pouuders,  then  the  most  efficient  gun  in  the  service. 
He  (Mr.  Laird)  would,  indeed,  take  any  ship  and  at  a  small  cost  adapt  her  to  carry 
some  of  the  largest  guns  of  the  service.  While  the  honorable  gentleman  (Mr.  Cobden) 
was  turning  his  attention  to  the  breach  of  the  foreign  enlistment  act,  he  could  have 
wished  that  he  had  made  inquiries  into  the  enlistment  of  men  for  the  federal  army 
that  was  now  going  on  in  Ireland.  If  he  would  advise  with  the  American  minister  on 
that  point,  he  might  do  a  great  deal  of  good  to  the  people  of  Irelan.d.  The  honorable 
gentleman,  however,  jjersisted  in  seeing  only  one  side  of  the  question.  The  chief  baron 
had  given  a  strong  opinion  that  the  law  was  on  the  side  of  those  who  had  built  the 
Alexandra.  The  honorable  member  had  vouched  for  the  readiness  of  the  Americans 
to  abstain  from  infringing  the  law  in  that  respect.  He  wished,  however,  to  relate  to 
the  House  what  took  place  in  regard  to  the  America,  a  vessel  which  was  built,  manned, 
armed,  and  equipped  in  the  Unite^  States,  and  which  was  taken  out  by  Captain  Hud- 
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son  to  Petropaiilovski  for  the  Russian  government.  Captain  Hudson  "  expressed  his 
deep  chagrin  at  the  unexpected  termination  of  the  war,  as  the  America  was  only  one 
of  a  fleet  that  were  preparing  and  equipping  for  the  same  government  and  purpose, 
and  added  that  in  the  event  of  another  year's  war,  they  would  have  swept  the  Pacific 
of  the  English  vessels."  In  confirmation  of  that  statement  he  would  read  a  memoran- 
dum made  by  an  officer  on  board  the  Savannah. 

"The  America  came  into  Rio  do  Janeiro  on  her  way  round  from  New  York  to  Petro- 
pauiovski.  When  she  was  in  Rio,  the  caiptains  of  the  English  and  French  men-of-war 
lying  there  wanted  to  overhaul  her,  but  the  Brazilian  government  would  not  permit 
it.  They  then  determined  to  overhaul  her  after  she  left  the  harbor.  Comma,nder 
Salter,  who  was  commander  of  the  United  States  squadron  at  Rio  in  the  frigate 
Savannah,  in  order  to  protect  the  America,  ordered  her  to  take  the  Savannah  in  tow, 
which  effectually  prevented  the  English  and  French  searching  the  America.  One  of 
the  crew  of  the  America  gave  the  British  consul  at  Rio  information  of  the  Amerioa 
having  her  guns  in  her  hold  ready  to  mount.  The  America  was  commanded  by  Cap- 
tain Hudson,  an  ex-lieutenant  of  th«  United  States  navy." 

Lastly,  an  officer  of  the  British  navy  stated  in  a  letter : 

"  The  America  laid  in  the  Pei-ho  River  for  some  weeks  during  the  months  of  April  and 
May,  1858.  She  had  the  flag  of  Count  Putiatine  flying  at  the  signing  of  the  treaty  of 
Tientsin,  May,  1858,  and  was  well  known  to  every  naval  officer  present  as  having  leen 
built  in  America  for  the  Russians.     She  had  an  American  eagle  on  her  stern." 

So  far  from  the  American  government  keeping  faith  with  that  of  Great  Britain 
during  the  war  of  Russia,  they  allowed  the  America  to  get  away,  and  gave  orders  to 
the  American  admiral  to  protect  her  against  the  search,  of  the  English  and  French 
of&cera. 

Viscount  Paimerstost  :  Sir,  I  have  listened  with  great  attention  to  the  speech  of 
my  honorable  friend  the  member  for  Rochdale ;  but  it  appears  to  me  that  he  and  her 
Majeslry's  government,  and  I  think  the  country  at  lai'ge,  start  in  the  consideration  of 
the  matter  to  whi<;h  he  has  directed  the  attention  of  the  House  from  different  points  of 
departure.  We  look  upon  the  two  parties  who  are  now  in  arms  against  each  other  in 
America  as  each  of  them  belligerents,  and  therefore  alike  entitled,  as  far  as  our  neutral 
position  is  concerned,  to  all  the  privileges  and  rights  which  appertain  to  belligerents. 
Now,  it  seems  to  jjie  that  that  which  is  running  in  the  head  of  the  honorable  gentleman, 
and  which  guides  and  directs  the  whole  of  his  reasoning,  is  the  feeling,  although  perhaps 
disguised  to  himself,  that  the  Union  is  still  in  legal  existence — that  there  are  not  in 
America  two  belligerent  parties,  but  a  legitimate  government  and  a  rebellion  against 
that  government.  Now,  that  places  the  two  parties  in  a  very  different  position  from 
that  in  which  it  is  our  duty  to  consider  them.  Now,  what  is  the  duty  of  a  neutral  in 
regard  to  two  belligerents,  and  what  are  the  rights  of  neutrals  ?  The  American  govern- 
ment have  laid  down  the  position  for  themselves,  because  they  have  declared  that  a 
neutral  is  at  liberty  to  furnish  a  belligerent  with  anything  that  the  belligerent  may 
choose  to  buy,  whether  it  be  ships,  arms,  ammunition,  or  auytbing  else.  No  restriction 
is  imposed  on  a  neutral  in  furnishing  a  belligerent  even  with  those  things  which  are 
material  ingredients  in  the  conduct  of  military  operations.  Therefore,  on  no  interna^ 
tional  law  has  the  federal'goverument  any  right  whatever  to  complain  of  this  or  any  other 
country  that  may  supply  a  party  in  arms  against  the  federals  with  anything  they  rnay 
choose  to  buy.  I  cannot,  in  the  abstract,  concur  with  my  honorable  friend  in  thinking 
that  there  is  any  distinction  in  principle  between  muskets,  gunpowder,  bullets,  and 
cannon  on  the  one  side,  and  ships  on  the  other.  Those  are  things  by  which  war  is 
carried  on,  and  you  are  equally  assisting  belligerents  by  supplying  them  with  muskets, 
cannon,  and  ammunition,  as  you  are  by  furnishing  them  with  ships  that  are  to  operate 
in  the  war.  What  has  been  the  practice  of  the  United  States  government  themselves  ? 
The  honorable  member  for  Birkenhead  (Mr.  Laird)  has  alluded  to  the  case  of  a  ship 
built  in  the  United  States  when  we  were  at  war  with  Russia.  We  complained,  and 
the  ship  was  examined  and  declared  by  the  local  authorities  to  be  free  from  any  ground 
for  molestation.  Nevertheless,  there  was  the  best  reason  for  believing  that  the  ship 
was  destined  for  the  Russian  government  and  for  naval  operations  in  the  eastern  seas, 
where  the  Russian  government  most  wanted  such  assistance.  We  had  reason  to  believe 
that  other  ships  were  then  building  in  America  for  the  same  purpose,  and  would  have 
been  used  if  the  war  had  continued.  Therefore  I  hold,  that  on  the  mere  ground  of 
international  law,  belligerents  have  no  right  to  complain,  if  merchants — I  do  not  say 
the  government,  for  that  would  be  interference — as  a  mercantile  transaction,  supply 
one  of  the  belligerents,  not  only  with  arms  and  cannon,  but  also  with  ships  destined 
for  warlike  purposes.  But  then  in  our  case  there  comes  in,  no  doubt,  the  municipal 
law.  The  American  government  have  a  distinct  right  to  expect  that  a  neutral  will 
enforce  its  municipal  law  if  it  be  in  their  favor.  Then  comes  the  question  whether  the 
government  have  done  that  which  the  government  is  enabled  to  do,  and  ought  to  do ; 
and  I  contend  that  we  have.  My  honorable  friend  says  that  we  ought  to  have  prevented 
ships  from  being  built  which  were  evidently  destined  for  war.    But  it  was  very  well 
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said  by  the  honorable  member  for  Birkenhead  that  you  cannot  draw  a  distinction 
between  ships  that  may  evidently  be  built  for  warlike  purposes  and  those  that  may 
be  eventually  applied  to  warlike  purposes.  He  has  mentioned — what  everybody 
knows — that  when  we  had  to  consider  our  means  of  naval  defense,  we  found  a  great 
number  of  mercantile  steamers  in  our  ports,  which  might,  in  a  short  time,  and  at  a 
small  expense,  be  converted  into  ships  of  war,  and  made  available  for  the  defense  of 
the  country.  Take  what  has  happened.  One  of  the  ships  employed  in  the  service  of 
the  confederates  to  prey  on  the  commerce  of  the  federals  was  the  Nashville.  Now, 
what  was  the  Nashville?  Suppose  she  had  been  built  in  this  country,  what  possibility 
had  we  under  the  foreign  enlistment  act  of  preventing  her  from  leaving  this  country? 
I  went  on  board  the  Nashville  in  Southampton  docks.  She  was  a  Steamer  very  much 
like  those  that  go  up  and  down  the  Thames,  with  a  glass  room  built  on  deck,  and 
furnished  below  with  berths  for  passengers.  But  they  put  guns  on  board,  and  being 
able  to  steam  with  great  rapidity,  the  Nashville  could  easily  capture  and  destroy  any 
merchantman.  In  the  same  way  a  ship  might  be  built  in  this  country  capable  of  being 
converted  into  a  ship  of  war ;  but  with  respect  to  which,  while  building,  it  would  be 
perfectly  impossible  to  prove  by  any  legal  construction  that  she  was  intended  for  a 
ship  of  war,  and  therefore  liable  to  be  interfered  with.  My  honorable  friend  complained 
that  the  government  have  not  exercised  the  vigilance  incumbent  on  them  in  such  a 
matter,  and  that  they  have  relied  entirely  on  receiving  information  from  the  minister 
of  the  United  States.  But  that  is  not  the  fact.  The  Home  Office  have  employed  all 
the  means  that  could,  with  propriety,  be  used,  and  in  some  cases  complaints  have  been 
made  that  they  have  employed  more  stringent  means  than  they  ought  to  do.  We  are 
not  in  the  habit  in  this  country  of  employing  that  system  of  spies  which  is  resorted  to 
in  other  countries ;  still  the  government  have  thought  it  their  duty  to  employ  persons 
openly  and  legitimately  to  obtain  information.  With  regard  to  the  Alabama,  an  expla- 
nation has  been  given  by  the  honorable  member  for  Birkenhead.  With  regard  to  the 
Alexandra,  the  attention  of  the  government  having  been  called  to  the  construction  of 
the  vessel  steps  were  taken  to  stop  and  seize  her.  The  trial  came  off;  and  the  judgment 
of  the  court  was  against  the  government,  the  court  deciding  that  under  the  foreign 
enlistment  act  the  government  had  no  right  to  stop  her.  Exceptions  have  been  put 
in  to  that  ruling,  but  the  question  cannot  be  decided  until  next  November.  I  really 
think  there  is  no  ground  on  which  either  honorable  gentlemen  or  the  federal  govern- 
ment can  found  any  complaint  that  her  Majesty's  government  have  not  done  all  that  the 
municipal  law  entitles  them  to  do  in  regard  to  the  fitting  out  of  ships  in  this  country. 
There  is  a  further  difficulty.  I  will  suppose  a  ship  built  of  such  a  character  that  we  might 
safely  say  it  was  built  for  warlike  purposes.  Then  you  must  prove  whom  she  is  intended 
for.  The  honorable  gentleman  assumes  that  parties  may  be  in  combination  to  evade 
the  law ;  but  in  that  case  nothing  can  be  easier  than  to  show  that  a  ship  is  not  intended 
for  tlie  particular  state  for  which  she  is  supposed  to  be  built.  The  honorable  gentleman 
suggests  that  we  ought  to  amend  the  foreign  enlistment  act,  and  add  the  word  "build- 
ing," as  well  as  "  armed  and  equipped."  But  that  goes  beyond  the  question  of  ships  of 
war.  You  put  an  end  to  a  branch  of  trade — the  building  of  ships  of  commerce  for 
foreign  states.  You  would  thus  go  beyond  what  even  the  honorable  gentleman  con- 
templates. I  say  nothing  about  the  question  of  altering  your  law  to  suit  the  convenience 
of  any  foreign  government  at  any  particular  moment.  We  undertook  a  change  in  the 
law  some  years  ago,  not  in  deference  to  any  demand  from  a  foreign  government,  but 
because  we  thought,  as  .gentlemen  and  men  of  honor,  the  government  and  Parliament 
of  this  country  were  boaud  to  do  what  we  proposed  to  protect  an  allied  sovereign  from 
the  personal  danger  to  which  he  was  exposed  from  conspirators  in  this  country.  We 
did  it  spontaneously,  but  not  successfully.  But  no  such  principle  applies  to  this  case ; 
for  to  pursue  the  course  the  honorable  gentleman  recommends  would  be  fettering  our 
own  legitimate  industry  and  commerce,  and  I  do  not  think  the  House  would  agree  to 
such  a  change.  I  quite  agree  that  we  ought  to  endeavour  to  enforce  our  law  as  far  as 
we  can,  and  that  whenever  we  learn  that  there  are  ships  being  built  presumably  for  a 
belligerent,  between  which  and  other  belligerents  we  profess  to  be  neutral,  we  ought 
to  enforce  our  law  as  far  as  the  courts  of  justice  enable  us.  That  will  be  the  course 
pursued  by  the  government.  As  regards  one  of  the  iron-clads  to  which  my  honorable 
friend  has  referred,  I  am  informed  that  the  French  consul  claims  it.  [Mr.  Cobden  dis- 
sented.]   How  that  is,  I  cannot  say. 
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DEBATE  IN  THE   HOUSE  OF  COMMONS  OP  MARCH  6,  1868, 
EELATIVE  TO  THE  ALABAMA  CLAIMS.* 

[From  Hansard's  Parliamentary  Debates,  Tol.  190,  pp.  1150-1198.] 

House  of  Commons,  Jfoj-oft  6, 1868. 

THE  ALABAMA  CLAIMS — MOTION  FOR  AN  ADDRESS. 

Mr.  Shaw-Lefevre,  in  rising  to  call  attention  to  the  failure  of  the  negotiations 
■with  the  United  States  government  for  arbitration  of  the  Alabama  claims,  and  in  mov- 
ing for  papers,  said  that  in  bringing  forward  this  important  subject  he  trusted  it  would 
not  be  supposed  that  he  desired  to  take  a  course  ■which  would  embarrass  the  future 
negotiations  of  the  noble  lord,  the  foreign  secretary,  with  the  government  of  the 
United  States,  or  which  would  add  to  the  complications  already  existing  between  the 
United  States  and  this  country.  Nothing  could  be  further  from  his  wish ;  if  he  thought 
so  he  should  be  silent.  But,  on  the  contrary,  it  seemed  to  him,  and  those  with  whom 
he  had  communicated,  that  some  good  might  arise  from  the  discussion  of  the  subject  if 
it  were  conducted  with  candor  and  a  due  sense  of  responsibility.  He  would  not  ask 
the  House  to  follow  him  through  a  long  statement ;  but  there  were  certain  facts  and 
dates  with  which  he  must  trouble  them.  The  earliest  cause  of  complaint  on  the  part 
of  the  United  States  government  arose  out  of  her  Majesty's  proclamation  of  neutrality, 
■which  was  issued  May  13,  1861,  on  the  ad^vice  of  the  law  officers  of  the  Crown.  It  was 
not  usual  ■with  us  to  pul3li8h  the  opinions  of  the  la^w  officers,  and  therefore  we  could 
not  with  certainty  know  what  were  the  grounds  for  their  decision ;  but  looking  at  the 
facts  ■which  were  then  known,  it  was  not  difficult  to  conceive  them.  The  fall  of  Fort 
Sumter  had  taken  place  on  the  14th  of  April,  1861,  and  was  generally  considered  the 
commencement  of  the  civil  war  in  America.  Long  before  that,  however,  seven  of  the 
Confederate  States  had  organized  a  distinct  government,  had  made  great  preparations 
for  war,  and  had  virtually  separated  from  the  Northern  States.  The  fall  of  Fort  Sum- 
ter was  followed  two  days  afterwards  by  the  proclamation  of  President  Lincoln  calling 
out  seventy-five  thousand  men.  That  was  followed  by  a  proclamation  from  the  Con- 
federate States  calling  out  thirty  thousand  men,  and  inviting  xwivateers  to  apply  for 
letters  of  marque.  Next  day  President  Lincoln  proclaimed  his  intention  to  blockade 
the  southern  coasts,  and  to  treat  the  crews  of  the  privateers  as  pirates.  These  facts 
reached  this  country  on  the  3d  of  May,  and  on  the  4th  they  were  published  in  the 
Times.  It  was  not,  however,  till  the  10th  that  an  official  copy  of  the  proclamation 
reached  the  Foreign  Office.  On  the  6th  of  May  her  Majesty's  government  announced 
in  that  House  that  they  should  recognize  the  South  as  belligerents ;  and  on  the  13th  of 
May,  as  he  had  stated,  the  proclamation  of  neutrality  was  issue.d  by  the  government. 
The  actual  blockade  was  enforced  by  the  North  along  a  great  portion  of  the  coast  of 
America  by  the  end  of  April,  and  from  that  day  forward  there  were  in  the  prize  courts 
of  the  North  numerous  cases  of  English  vessels  captured  during  the  blockade,  and  of 
vessels  of  the  Southern  States  captured  on  the  high  seas.  It  was  not,  however,  until 
some  little  time  afterwards  that  the  southern  flag  made  its  appearance  on  the  high  seas. 
It  was  the  custom  of  the  American  government  to  talk  as  if  all  the  vessels  which  car- 
ried the  confederate  flag  had  their  origin  in  this  country;  but  there  were  four  cases  of 
confederate  men-of-war  or  privateers  which  gailed  from  southern  ports  before  any  one 
was  built  in  this  country.  The  first  was  a  vessel  called  the  Sumter,  which  escaped  the 
blockade  from  New  Orleans,  and  which,  after  capturing  two  prizes  off  Cuba,  put  into 
Trinidad  on  the  29th  of  July,  1861,  nine  days  after  the  battle  of  Bull's  Run.  She  was 
received  there  as  a  fully  commissioned  vessel  of  war,  and  was  provided  with  coal  and 
provisions.  That  was  the  first  instance  in  which  the  confederate  flag  had  been  recog- 
nized by  the  government  of  this  country.  Another  vessel,  the  Najshville,  also  duly 
commissioned  in  a  southern  port,  shortly  afterwards  sailed  on  a  cruise  of  destruction, 
and  put  into  English  ports  at  various  times.    It  was  not  till  the  following  year  that 

*  Transmitted  with  dispatch  No.  1549,  from  Mr.  Adams  to  Mr.  Seward,  March  7,  1868  j  see  vol.  HI, 
p.  691. 
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any  complaint  was  made  of  a  vessel  being  bnilt  and  equipped  in  our  ports.  In  the  . 
course  of  the  winter  of  1861-62  the  confederate  government  sent  over  here  a  staff  of 
naval  officers,  with  instructions  to  buy  or  build  vessels  of  war,  their  main  object  being 
to  embroil  us  with  the  North.  They  also  raised  a  considerable  loan,  out  of  the  pro- 
ceeds of  which  these  vessels  were  to  be  paid  for.  In  due  course  the  Oreto,  or  Florida, 
was  completed  by  Messrs.  Miller  &  Co.,  of  Liverpool.  The  American  minister  having 
made  a  complaint  in  respect  to  this  vessel,  inquiries  were  made,  and  the  then  collector 
of  customs  of  Liverpool,  a  gentleman  who  seemed  on  all  occasions  to  have  been  easily 
misled,  asserted  his  belief  that  she  was  intended  for  the  Italian  government.  She 
declared  for  Palermo,  but  she  sailed  direct  for  Nassau,  there  underwent  some  judicial 
investigations,  then  obtained  »  portion  of  her  armament,  and  ran  the  blockade  into 
Mobile,  whence,  in  due  time,  she  sailed  as  a  vessel  of  war,  burning  and  destroying 
every  federal  vessel  she  fell  in  with.  Shortly  after  the  news  of  the  escape  of  this  ves- 
sel came  to  the  knowledge  of  the  American  government,  they  complained  that  another 
vessel  was  being  built  by  the  Messrs.  Laird,  and  which  was  called  the  290.  Her  Maj- 
esty's government  again  referred  to  tke  collector  of  customs  at  Liverpool,  who  reported 
that  this  vessel  was  obviously  a  war  vessel,  that  her  builders  did  not  deny  it,  and 
admitted  that  she  was  intended  for  a  foreign  government,  but  that  they  would  not  say 
for  whom.  On  the  21st  of  July,  1862,  affidavits  were  obtained  by  the  American  consul 
throwing  light  upon  her  intentions.  Among  these  was  one  from  Passmore,  who  stated 
that  he  had  been  told  by  Captain  Bullock,  who  engaged  him,  that  the  vessel  was 
intended  to  fight  the  North.  These  affidavits  the  next  day,  the  32d,  were  also  sent  to 
the  Foreign  Office  by  Mr.  Adams,  and  on  the  23d  the  solicitor  to  the  American  govern- 
ment, Mr.  Squarey,  on  calling  at  the  Foreign  Office,  was  informed  by  Mr.  Layard  that 
the  papers  had  been  sent  on  the  22d  to  th«  law  officers .  The  honorable  and  learned 
member  for  Richmond,  (Sir  Roundell  Palmer,)  then  attorney  general,  had,  on  a  pre- 
vious occasion,  told  them  that  they  reached  him  only  on  the  88th.  During  tha* 
interval  they  appeared  to  have  been  left  with  the  Queen's  advocate,  who,  according  to 
the  routine  of  the  office,  would  have  given  his  opinion,  and  sent  them  on  to  the  attor- 
ney general.  Unfortunately,  at  that  very  moment  the  then  Queen's  advocate  was  suf- 
fering from  a  severe  malady,  from  which,  it  was  to  be  feared,  he  never  recovered,  and 
the  result  was  that  long  delay.  Iliat  fact  had  not  hitherto  been  stated  in  that  House, 
chiefly  through  the  kind  reserve  of  the  honorable  and  learned  member  for  Richmond ; 
but,  as  in  a  conversation  between  Lord  Russell  and  Mr.  Adams,  reported  in  the  Ameri- 
can official  correspondence,  the  delay  was  attributed  to  that  cause,  and,  as  it  was  well 
known  in  the  States,  there  was  no  longer  any  reason  for  that  reserve.  On  the  28th  the 
papers  reached  the  attorney  general,  who  at  once  gave  his  opinion,  and  orders  were 
sent  to  stop  the  vessel  on  the  next  day.  Unfortunately,  before  the  order  arrived  or 
was  executed  the  builders  got  wind  of  it,  and  ttie  Alabama  got  away  by  a  stratagem, 
under  pretense  of  a  trial  trip,  without  a  clearance,  and  with  a  party  of  ladies  and 
music  on  board,  not  without  strong  suspicion  of  treachery,  the  source  of  which,  he 
believed,  was  well  known  in  Liverpool.  She  went  to  Port  Lynas,  near  Beaumaris, 
where  she  received  part  of  her  crew,  and  then  sailed  to  the  Azores,  where  she  was  met 
by  another  vessel,  from  which  she  obtained  the  rest  of  her  men  and  armament.  Wh«n 
it  was  discovej-ed  that  she  had  escaped,  orders  were  sent  to  Queenstown  and  Nassau  to 
detain  her;  but  she  avoided  those  ports,  and  when  she  put  into  a  British  port  ia 
Jamaica,  she  was  received  as  a  properly  commissioned  vessel  of  war.  From  that  time 
to  the  end  of  her  career  she  never  put  into  a  southern  port,  but  she  frequently  received 
hospitality,  sometimes  of  a  demonstrative  character,  in  British  ports.  She  burned  all 
her  prizes,  which  she  constantly  decoyed  by  flying  British  colors ;  her  crew  was  for 
ttie  most  part  English;  some  of  her  officers  were  English;  and  she  was  paid  for  by 
money  raised  in  England  on  the  chance  of  the  success  of  the  South ;  her  function  was 
not  to  fight,  but  to  burn  and  destroy  and  run  away ;  she  was  a  kind  of  firebrand,  light- 
ing the  seas  with  bonfires  of  innocent  merchant  vessels.  The  damage  she  did  was 
enormous;  the  like  of  such  an  enterprise  had  never  before  been  known,  and  was 
scarcely  possible  until  steam  had  given  such  a  great  advantage  to  steam  vessels  over 
merchantmen,  which  were  for  the  most  part  sailing  vessels.  The  name  of  that  vessel, 
her  cruise,  her  bonfires,  her  English  origin  and  connection,  the  cheers  of  that  House, 
he  regretted  to  say,  when  an  honorable  member  boasted  of  his  connection  with  her, 
and  said  he  would  rather  be  the  builder  of  it  than  make  the  speeches  which  the  honor- 
able member  for  Birmingham  had  made — all  these  had  entered  deep  into  the  hearts  of 
the  American  people,  and  had  done  untold  mischief  in  raising  ill-feeling  between  them 
and  us.  He  supposed  there  were  few  now  who  would  not  look  upon  all  those  who 
were  connected  with  that  vessel  as  among  the  greatest  malefactors  of  the  age.  Unfor- 
tunately, they  were  never  bronght  before  a  criminal  tribunal;  and  it  was,  perhaps,  on 
account  of  their  immunity  that  other  similar  attempts  were  made,  some  successful, 
others  not  so.  He  need  not  recall  to  the  memory  of  the  House  the  case  of  the  iron-clad 
rams,  also  built  by  Messrs.  Laird.  The  government  by  that  time  had  learned  that  if 
they  followed  the  strict  line  they  had  pursued  in  the  case  of  the  Alabama,  namely,  of 
insisting  upon  strict  evidence  to  connect  the  vessel  with  the  South,  and  disregarding 
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the  surrounding  OM-oumstanees  of  violent  suspicion,  tlie  vessel  would  get  away.  In  the 
case  of  the  rams  the  goverraaent  overstepped  the  liae  of  the  law,  and  detained  them  on 
their  own  responsibility  pending  further  inquiries.  It  would  be  recollected  that  Lord 
C^jrns  made  a  fierce  attack  upon  the  government  for  having  taken  that  step,  and  only 
fa.iled  by  six  in  defeating  them.  Was  there  a  member  of  that  House,  he  wondered, 
who  did  not  wish  that  the  same  course  had  been  pursued  in  the  case  of  the  Alabama? 
Another  vessel,  called  the  Pampero,  was  also  seized  at  Glasgow,  and  was  condemned 
in  the  courts  there.  At  the  close  of  the  war  she  was  restored  to  her  owner,  who  rer 
^ponded  to  that  act  of  kindness  by  immediately  rushing  into  another  similar  enterprise ; 
and  under  the  name  of  the  Tornado  that  vessel  had  done  her  best  to  complicate  oui 
relations  with  Spain.  There  wa,s  also  a  vessel  called  the  Alexandra,  which  was 
detained.  She  underwent  a  judicial  investigation,  which,  unfortunately,  did  not  suc- 
ceed; but  he  believed  she  had  again,  on  a  subsequent  occasion,  been  arrested,  and 
legal  proceedings  were  still  in  progress  when  the  war  came  to  an  end.  .  Two  other  ves- 
sels, however,  escaped  without,  as  far  as  he  could  learn,  any  information  or  complaint 
having  been  made  by  the  American  minister;  they  were  the  Geor^a  and  the  Sea  King, 
afterwards  the  Shenandoah.  Both  these  vessels  sailed  by  stealth  from  our  ports,  met 
other  vessels  bringing  guns  and  men  to  them  somewhere  beyond  our  jurisdiction,  and 
then  started  on  the  same  errand  as  the  Alabama.  In  the  case  of  the  last  vessel  he 
should  meation  that  a  letter  ^om  the  American  minister  at  Lisbon  to  his  own  govern- 
ment showed  that  there  was  much  to  be  said  6n  the  other  side  of  the  question  as  to 
the  negligence  of  the  American  authorities.  Writing  from  Lisbon  in  November,  1864, 
he  complained  that  he  was  not  kept  informed  of  the  whereabouts  of  the  American 
crnisers,  and  said  that  if  he  had  been  he  might  have  been  able  to  stop  the  vessel.    He 

"It  was  well  known  in  Liverpool  that  a  steamer  called  the  Sea  King  was  to  be  con- 
verted into  a  hostile  cruiser,  and  that  another  steamer  called  the  Laurel  was  to  proceed 
to  an  appointed  rendezvous  with  the  armament,  to  be  transferred  at  a  fitting  oppor- 
timity.  That  information  was  in  my  possession  long  before  either  vessel  left  England, 
but  every  effort  on  my  part  to  communicate  with  one  of  our  vessels  of  war  failed, 
mainly  from  the  want  of  knowledge  of  their  whereabouts,  and  the  criminal  enterprise 
succeeded,  with  abundant  means  at  our  disposal  to  prevent  it." 

This  letter  made  it  the  more  extraordinary  that  no  information  was  given  to  our 
government  before  the  vessel  sailed.  The  vessels  he  had  named  constituted  for  a  long 
interval  the  cruising  force,  he  believed,  of  the  confederate  navy,  except,  perhaps,  two 
or  three  coasting  privateers  or  some  floating  batteries,  which  never  left  their  ports. 
The  damage  done  by  them  was  very  great;  they  captured  or  burnt  upwards  of  two 
hundred  merchant  vessels,  with  cargoes  valued  at  about  £3,000,000.  A  considerable 
portion  of  that  loss,  however,  fell  upon  English  insurance  companies,  another  portion 
fell  upon  this  country  owing  to  the  enhancement  of  the  price  of  oil  and  other  com- 
modities destroyed.  But  the  damage  to  the  Americans  was  not  measured  only  by  the 
loss  of  these  vessels;  their  commerce  fled  their  flags,  freights  rose  so  high  in  consequence 
of  the  increased  rate  of  insurance  that  their  ve,8Beis  «ould  not  g«t  them.  Large  num- 
bers of  their  vessels  were  sold  either  really  or  coUusively  to  us  to  be  registered  under 
our  flag ;  what  they  lost  we  gained.  In  two  years  the  foreign  commerce  of  America 
carried  nnder  their  flag  fell  to  about  one-third  of  what  it  was  before,  while  that  under 
our  flag  doubled.  This,  perhaps,  not  unnaturally,  raised  a  suspicion  in  the  minds  of 
people  in  the  North  that  the  ship-builders  and  ship-owners  of  Liverpool  were  not  even 
disinterested  in  the  aid  which  they  gave  to  the  slave-owning  South.  Those  only  who 
had  traveled  in  America  since  the  war  could,  he  believed,  appreciate  the  harm  which 
had  been  done  by  the  cases  which  he  had  mentioned,  or  the  extent  to  which  ill-feeling 
had  been  roused  in  thai  country.  This  ought  to  bo  a  reason  for  treating  the  question 
of  the  Alabama  claims  somewhat  generously.  He  did  not  wish  to  exaggerate,  nor  was 
he  prepared  to  assert  that  war  would  arise  out  of  the  matter ;  but  it  would  afford  the 
means  of  complication  to  agitators  should  disputes  arise  between  the  two  countries  on 
any  other  subject.  He  believe4  it  was  now  the  opinion  of  all  classes  in  both  countries 
that  the  Alabama  question  should  be  settled ;  and  the  only  question  was,  what  should 
be  the  terms  of  the  proposed  arbitration  ?  He  would  ne?:t  refer  to  the  manner  in  which 
diplomacy  had  alieardy  dealt  with  the  question.  The  first  matter  was  the  recognition 
of  the  belligeiency  of  the  South.  Mr.  Adams  arrived  in  this  country — which  they  must 
all  regret  he  would  shortly  quit — on  the  very  day  the  proclamation  of  neutrality  was 
issued.  His  first  task  appears  to  have  been  to  communicate  with  Lord  Russell,  and 
he  expressed  regret  that  the  British  government  had  decided  to  issue  that  proclamation, 
which  at  once  raised  the  insurgent  States  into  belligerents.  Lord  Russell  replied  that 
the  proclamation  was  due  to  the  advice  of  the  law  officers  of  the  Crown,  and  that,  in 
recognizing  the  insurgent  States  as  belligerents,  no  opinion  was  expressed  on  the  merits 
of  the  war.  Mr.  Adams,  while  stating  his  readiness  to  assent  to  that  view  under  other 
eJioumstances,  intimated  that  the  act  appeared  to  be  a  little  more  rapid  than  the  occasion 
actually  called  for.  At  a  subsequent  interview  with  Lord  Russell  Mr.  Adams  protested 
against  the  course  pursued;  but  iu  the  dijdomatie  communications  between  the  two 
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countries  no  official  dispatch  was  to  be  found  protesting  against  the  recognition  of 
belligerency,  or  demanding  its  recall,  or  demanding  satisfaction  for  it,  until  a  very 
recent  period.  Such  was  not  the  case  in  regard  to  the  confederate  cruisers.  No  sooner 
was  it  known  that  the  Alabama  was  captiiring  and  burning  federal  vessels  than  Mr. 
Adams  made  a  formal  claim  against  our  government  for  payment  of  the  losses  caused 
by  this  vessel,  on  the  ground  of  its  remissness  and  negligence  in  permitting  the  vessel 
to  escape.  In  October,  1863,  further  information  having  been  received  of  the  number 
of  vessels  burnt  by  the  cruisers,  the  correspondence  on  that  point  was  resumed,  and, 
in  the  course  of  that  correspondence,  Mr.  Adams  for  the  first  time  offered  arbitration 
to  the  British  government,  but  nothing  was  said  about  the  recognition  of  belligerent 
rights,  the  complaint  being  confined  solely  to  the  remissness  of  the  government  m  not 
maintaining  the  neutrality  they  professed,  and  in  not  putting  the  foreign  enlistment 
act  into  force,  and  thereby  preventing  those  vessels  leaving  Briti*  ports.  On  that 
occasion  he  did  not  find  that  Lord  Russell  took  notice  of  this  offer  to  arbitration.  The 
noble  lord  simply  met  the  claim  of  Mr.  Adams  and  denied  its  justice.  From  that  time 
the  claims  lay  dormant  for  nearly  two  years,  and  when  they  were  renewed  in  the  case 
of  the  last  vessel,  the  question  of  belligerency  was  then  for  the  first  time  brought 
forward.  In  the  course  of  the  correspondence  Lord  Russell  adverted  to  the  claims 
made  by  Portugal  against  the  United  States  in  1824,  and  pointed  out  how  similar  they 
were  to  those  now  made  by  the  federal  government  on  England ;  he  also  showed  that 
the  United  States  had  taken  the  same  line  of  defense  then  as  England  did  now.  His 
reasons  for  declining  arbitration  were  that  the  British  government  could  not,  with 
due  regard  to  its  dignity,  agree  to  refer  the  question,  whether  it  had  not  acted  with 
due  diligence  and  good  faith;  or  whether  the  law  officers  of  the  Crown  had  rightly 
interpreted  the  foreign  enlistment  act.  The  British  government,  his  lordship  added, 
was  the  guardian  of  its  own  honor,  and  must  take  its  own  law  officers  as  the  interpreters 
of  the  law.  With  this  dispatch  the  correspondence  closed  for  some  time.  But  at  the 
close  of  1865,  President  Johnson,  in  his  message  to  Congress,  adverted  to  these  claims 
and  to  the  refusal  of  arbitration  in  terms  at  once  so  dignified  and  conciliatory  that  he 
must  refer  to  them.    He  said : 

"The  formal  accordance  of  belligerent  rights  to  the  insurgent  States  was  unprece- 
dented, and  has  not  been  justified  by  the  issue.  But  in  the  systems  of  neutrality 
pursued  by  the  powers  which  made  that  concession  there  was  a  marked  difference. 
The  materials  of  war  for  the  insurgent  States  were  furnished,  in  a  great  measure,  from 
the  workshops  of  Great  Britain ;  and  British  ships,  manned  by  British  subjects,  and 
prepared  for  receiving  British  armaments,  sailed  from  the  ports  of  Great  Britain  to 
make  war  on  American  commerce,  under  the  shelter  of  a  commission  from  the  insur- 
gent States.  These  ships,  having  once  escaped  from  British  ports,  ever  afterwards 
entered  them  in  every  part  of  the  world  to  refit,  and  so  to  renew  their  depredations.  The 
consequences  of  this  conduct  were  most  disastrous  to  the  States  then  in  rebellion,  increas- 
ing their  desolation  and  misery  by  the  prolongation  of  our  civil  contest.  It  had,  moreover, 
the  effect,  to  a  great  extent,  to  drive  the  American  flag  -from  the  sea,  and  to  transfer 
much  of  our  shipping  and  our  commerce  to  the  very  power  whose  subjects  had  created 
the  necessity  for  such  a  change.  These  events  took  place  before  I  was  called  to  the 
administration  of  the  government.  The  sincere  desire  for  peace  by  which  I  am  ani- 
mated led  me  to  approve  the  proposal,  already  made,  to  submit  the  question  which 
had  thus  arisen  between  the  countries  to  arbitration.  These  questions  are  of  such 
moment  that  they  must  have  commanded  the  attention  of  the  great  powers,  and  are 
so  interwoven  with  the  peace  and  interests  of  every  one  of  them  as  to  have  insured 
an  impartial  decision.  I  regret  to  inform  you  that  Great  Britain  declined  the  arbi- 
trament. »»»#**»»»» 

"The  United  States  did  not  present  the  subject  as  an  impeachment  of  the  good  faith 
of  a  power  which  was  professing  the  most  friendly  dispositions,  but  as  involving  ques- 
tions of  public  law,  of  which  the  settlement  is  essential  to  the  peace  of  nations;  and 
though  pecuniary  reparation  to  their  injured  citizens  would  have  followed  incidentally, 
on  a  decision  against  Great  Britain,  such  compensation  was  not  their  primary  object. 
They  had  a  higher  motive,  and  it  was  in  the  interests  of  peace  and  justice  to  estab- 
lish important  principles  of  international  law.  The  correspondence  will  be  placed 
before  you.  The  ground  on  which  the  British  minister  rests  his  justification  is,  sub- 
stantially, that  the  municipal  law  of  a  nation,  and  the  domestic  interpretations  of  that 
law,  are  the  measure  of  its  duty  as  a  neutral,  and  I  feel  bound  to  declare  my  opinion, 
before  you  and  before  the  world,  that  that  justification  cannot  be  sustained  before  the 
tribunal  of  nations.  At  the  same  time  I  do  not  advise  to  any  present  attempt  at  redress 
by  acts  of  legislation.  For  the  future,  friendship  between  the  two  countries  must  rest 
on  the  basis  of  mutual  justice." 

The  papers  he  had  referred  to  were  laid  before  Parliament  in  the  winter  of  1865. 
When  Parliament  met  in  1866,  Lord  Derby  stated  in  "another  place"  that  he  fully 
approved  of  the  correspondence  of  Lord  Russell,  and  of  the  arguments  by  which 
he  had  supported  the  cause  of  England.  In  that  House  no  objection  was  made  to  the 
course  taken  by  the  then  late  government ;  only  one  or  two  members  having  ventured 


PARLIAMENTARY   AND   JUDICIAL   APPENDIX,    NO.    XXX.        701 

to  express,  incidentally,  tlieir  regret  that  arbitration  had  not  been  accepted.  He,  him- 
self, having  a  strong  opinion  on  that  point,  had  framed  a  motion  early  in  the  session 
of  1866,  after  consulting  with  a  few  who  thought  as  he  did,  with  a  view  to  raising  a 
discussion  upon  the  subject  of  arbitration  ;  and  having  done  so,  he  went  about  to  see 
how  it  would  be  met  by  other  members  of  the  House.  He  found  that,  if  the  discussion 
came  on,  it  would  elicit  so  strong  an  expression  of  disapproval  of  arbitration,  espe- 
cially from  those  who  sat  opposite  to  him — the  conservative  party — ^that,  after  consulta- 
tion with  his  friends,  and  especially  with  the  honorable  member  for  Bradford,  (Mr.  W. 
E.  Forster,)  he  thought  it  better  not  to  progress  with  it,  feeling  confideiit  that  the 
subject  must  come  on  again  at  some  future  time;  and  believing  that  it  was  unwise  to 
commit  the  House  too  strongly  against  a  course  which  he  was  satisfied  would  have  to 
be  taken.  If  anything  at  that  time  seemed  more  improbable  than  even  household 
suffrage  coming  fi«om  a  conservative  government,  it  was  that  they  should  offer  arbitra- 
tion for  the  settlement  of  the  Alabama  claims.  Their  whole  attitude  and  their  speeches 
■during  the  war  appeared  to  render  it  impossible ;  but  it  seemed  that  office  brought 
with  it  a  great  change,  and  a  sense  of  responsibility  which  was  wanting  before ;  per- 
haps, also,  the  two  changes  with  respect  to  reform  and  to  the  mode  of  looKing  at  Amer- 
ican questions  were  not  so  unconnected  with  one  another  as  might  first  appear.  The 
hostility  of  certain  parties  in  this  country  to  the  federal  cause,  was  due  mainly  to  a 
dread  of  its  institutions — to  an  instinct  that  in  the  success  of  the  North  was  involved  the 
success  of  popular  government.  It  was  the  homage  paid  to  the  force  of  American 
institutions.  On  the  success  of  the  North  there  followed  an  immediate  necessity  for 
an  advance  toward  democracy  here,  and  it  was  only  right  that  it  should  be  accompanied 
by  a  very  different  tone  toward  America.  He  had  no  desire  to  taunt  honorable  mem- 
bers with  either  one  change  or  the  other-^he  rejoiced  in  both.  They  were  both  eqiially 
beneficial  to  the  country  as  to  honorable  members  opposite.  But  it  was  right  (hat  in 
estimating  our  present  position  we  should  bear  this  change  in  mind.  The  first  symp- 
tom of  this  change  was  to  be  found  recorded  in  Mr.  Adams's  account  of  his  first  inter- 
view with  the  new  foreign  minister.  Mr.  Adams,  writing  to  Mr.  Seward,  July  12,  1866, 
speaking  of  his  first  interview  with  Lord  Stanley,  said : 

"His  lordship  in  welcoming  me  remarked  that  he  presumed  his  sentiments  toward 
the  United  States  had  been  long  well  known  to  me.  He  had  always  favored  the  culti- 
vation of  friendly  relations  with  us,  and  it  had  been  a  cause  of  regret  that  they 
should  have  been  at  all  endangered  during  the  late  struggle  by  ill-considered  speeches 
made  in  Parliament." 

The  apology  thus  given  was  certainly  needed  on  behalf  of  some  of  the  noble  lord's 
colleagues ;  and  he  (Mr.  Shaw-Lefevre)  could  only  wish,  looking  back  at  the  four  years 
of  war,  that  the  noble  lord  had  even  occasionally  used  his  great  influence  by  speaking 
out  his  own  views  to  remedy  the  harm  caused  by  such  mischievous  speeches.  The 
American  claims,  which  had  been  dormant  for  more  than  a  year,  were  again  renewed 
in  August,  1866.  This  time  the  question  of  recognition,  instead  of  being  treated  as  a 
collateral  and  apparently  nnimpoi'tant  matter,  now  became  the  main  subject  of  com- 
plaint. Mr.  Seward's  letter,  on  reopening  the  discussion,  was  mainly  occupied  with  it, 
and  he  treated  the  question  of  the  maintenance  of  our  neutrality  as  one  of  reaUy  sub- 
ordinate nature.    He  said,  August  27,  1866 : 

"  While  as  yet  the  civil  war  was  undeveloped,  and  the  insurgents  were  without  any 
organized  military  force  or  a  treasury,  and  long  before  they  pretended  to  have  a  flag, 
or  to  put  either  an  armed  ship  or  even  a  merchant  vessel  upon  the  sea,  her  Majesty's 
government,  acting  precipitately,  as  we  have  always  complained,  proclaimed  the  insur- 
gents a  belligerent  power,  and  conceded  to  them  the  advantages  and  privileges  of 
that  character,  and  thus  raised  them  in  regard  to  the  prosecution  of  an  unlawful  armed 
insurrection  to  an  equality  with  the  United  States.  This  government  has  not  denied 
that  it  was  within  the  sovereign  authority  of  Great  Britain  to  assume  this  attitude; 
but,  on  the  other  hand,  it  insisted  in  the  beginning,  and  has  continually  insisted,  that 
the  assumption  of  that  attitude,  unnecessarily  and  prematurely,  would  be  an  injurious 
proceeding  for  which  Great  Britain  would  immediately  come  under  a  full  responsibil- 
ity to  justify  it,  or  to  render  redress  and  indemnity.  *  *  *  * 

"  Without  descending  on  this  occasion  so  far  as  to  insist,  as  we  always  have  insisted, 
that  there  was  a  deficiency  of  energy  in  the  respect  adverted  to,  you  may  remind  Lord 
Stanley  that,  in  the  view  which  we  have  taken  of  the  subject,  the  misconduct  of  the 
aggressors  was  a  direct  and  legitimate  fruit  of  the  premature  and  injurious  proclama- 
tion of  belligerency,  against  which  we  had  protested,  and  that  the  failure  of  her 
Majesty's  government  to  prevent  or  counteract  the  aggressions  of  British  subjects  was 
equally  traceable  to  the  same  unfortunate  cause." 

The  noble  lord,  in  a  dispatch  to  Sir  Frederick  Bruce,  three  months  afterward,  answered 
Mr.  Seward.  He  met  his  argument  strongly,  and  denied  that  recognition  had  been 
premature,  and  repudiated  all  liability  for  it.  At  the  same  time  he  offered  arbitration 
upon  the  other  questions  which  had  hitherto  been  in  dispute.  Lord  Stanley,  writing 
to  Sir  Frederick  Bruce,  says : 

"  On  the  other  hand,  they  are  fully  alive  to  the  inconvenience  which  arises  from  the 
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existence  of  unsettled  claims  of  this  chaTacter  between  two  powerful  and  friendly  gov- 
ernments. They  would  be  glad  to  settle  this  question  if  they  can  do  so  consistently 
with  justice  and  national  respect;  and  with  this  view  they  will  not  be  disinclined  to 
adopt  the  princijjle  of  arbitration,  provided  a  fitting  arbitrator  can  be  found,  and  that 
an  agreement  can  be  come  to  as  to  the  points  to  which  arbitration  shall  apply. 

"  With  regard  to  the  ground  of  complaint  on  which  most  stress  is  laid  in  Mr.  Sew- 
ard's dispatch,  viz:  the  alleged  premature  recognition  of  the  Confederate  States  as  a 
belligerent  power,  it  is  clear  that  no  reference  to  arbitration  is  possible.  The  act  com- 
plained of,  while  ji  bears  very  remotely  on  the  claims  now  in  question,  is  one  as  to 
which  every  State  must  be  held  to  be  the  sole  judge  of  its  duty;  and  there  is,  so 
far  as  I  am  aware,  no  precedent  for  any  government  consenting  to  submit  to  the  judg- 
ment of  a  foreign  power  or  of  an  international  commission  the  question  whether  its 
policy  has  or  has  not  been  suitable  to  the  circumstances  in  which  it  was  placed," 

Mr.  Seward  accepted  the  proposal.  Writing  to  Mr.  Adams  on  the  12feh  of  January, 
1867,  he  said : 

"  If,  however,  her  Majesty's  government,  for  reasons  satisfactory  to  them,  should 
prefer  the  remedy  of  arbitration,  the  United  States  would  not  object.  The  United 
States,  in  that  case,  would  expect  to  refer  the  whole  cbntroversy,  just  as  it  is  found  in 
the  correspondence  which  has  taken  place  between  tlie  two  governments,  with  such 
fiirther  evidence  and  atgnments  as  either  party  may  desire,  without  imposing  restric- 
tions, conditions,  or  lirttitations  upon  the  umpire,  and  .without  waiving  any  principle 
or  argument  on  either  side." 

Lord  Stanley,  writing  to  Sir  Frederick  Bruce,  on  ttie  9th  of  March,  1867,  said: 

"  To  such  an  extensive  and  unlimited  reference  her  Majesty's  government  cannot 
consent,  for  this  reason  among  others,  that  it  would  adlnit  of,  and  indeed  compel,  the 
submission  to  the  arbiter  of  ttie  very  question  which  I  have  already  said  they  cannot 
agree  to  submit. 

"The  real  matter  at  issue  between  the  two  govemmentsj  when  kept  apart  from  col- 
lateral considerations,  is  whether  in  the  matters  connected  with  the  vessels  out  of 
whose  depredations  the  claims  of  American  citizens  have  arisen,  the  course  pursued  by 
the  British  government,  and  by  those  who  acted  under  its  authority,  was  such  as 
would  involve  a  moral  responsibility  on  the  part  of  the  British  government  to  make 
good,  either  in  whole  or  in  part,  the  losses  of  American  citizens." 

The  answer  made  by  Mr.  Seward  to  this  dispatch  was  unfortunately  not  given  in 
full  in  the  papers  before  the  House,  but  it  was  printed  at  length  in  America.  There 
was  only  a  reference  to  it  in  the  letter  written  by  the  noble  lord  to  Sir  Frederick  Bruce. 
It  was  dated  the  12th  of  August,  1867.    The  answer  was  this : 

"  The  President  considers  these  terms  to  be  at  once  comprehensive  and  sufficiently 
precise  to  include  all  the  claims  of  American  citizens  for  depredations  upon  their  com- 
merce during  the  late  rebellion  which  have  been  the  subject  of  complaint  upon  the 
part  of  this  government.  But  the  United  States  government,  in  this  view,  would  deem 
itself  at  liberty  to  insist  before  the  aribiter  that  the  actual  proceedings  and  relations 
of  the  British  government,  its  officers,  agents,  and  subjects,  toward  the  United  States 
in  regard  to  the  rebellion  and  the  rebels  as  they  occurred  dnring  that  rebellion,  are 
among  the  matters  which  are  connected  with  the  vessels  whose  depredations  are  com- 
plained of         »»#«»**»«* 

"  The  President  will  be  gratified  if  this  explanation  shall  conduce  to  remove  any  of 
the  difficulties  which  have  heretofore  prevented  the  two  governments  from  coming  to 
the  amicable  and  friendly  understanding  and  arrangement  which  is  so  sincerely  desired 
by  both." 

The  noble  lord  replied  to  that  dispatch  on  the  16th  of  November.  He  said,  writing 
to  Mr.  Ford: 

"  The  language  thus  used  by  Mr.  Seward  appears  to  her  Majesty's  government  to  be 
open  to  the  construction  that  it  is  the  desire  of  the  United  States  government  that  any 
tribunal  to  be  agreed  upon     *  »  »  »    might  enter  into  the  question 

whether  the  act  or  policy  of  her  Majesty's  government,  in  recognizing  the  Confederate 
States  as  a  belligerent  power,  was  or  was  not  Suitable  to  the  circumstances  of  the 
time  when  the  recognition  was  made,  a  construction  which,  after  the  distinct  and 
repeated  avowal  of  her  Majesty's  government  that  they  could  not  consent  to  a  refer- 
ence of  such  a  question,  her  Majesty's  government  can  hardly  suppose  that  it  was 
intended  by  Mr.  Seward  that  the  passage  in  his  dispatch  should  bear. 

"  But  to  prevent  any  misapprehension  on  this  subject,  her  Majesty's  government  think 
it  necessary  distinctly  to  say,  both  as  regards  the  so-called  Alabama  claims  brought 
forward  by  the  citizens  of  the  United  Seates,  and  as  regards  the  general  claims,  that 
they  cannot  depart,  either  directly  or  indirectly,  from  their  refusal  to '  refer  to  a  foreign 
power  to  determine  whether  the  policy  of  recognizing  the  Confederate  States  as  a  befli- 
gerent  power  was  or  Was  not  suitable  to  the  circumstances  of  the  time  when  the  rec- 
ognition was  made.' " 

Mr.  Seward  declined  the  refereftce,  subject  to  this  restriction.    No  one  who  looked 
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carefully  at  the  last  fe-w  letters  could  fail  to  perceive  that  Mr.  Seward  had  Tnade  a  con- 
siderable change  in  his  position.  At  the  commencement  of  that  correspondence  Mr. 
Seward's  main  ground  of  complaint  was  our  having  recognized  the  confederates  as 
helligerents,  whereas,  at  its  close,  he  assented  to  the  terms  proposed  by  the  noble  lord. 
It  appeared  to  him  that  there  were  three  stages  in  this  correspondence.  In  the  first 
stage  Mr.  Seward  put  the  whole  question  upon  th«  recognition  of  belligerency,  all  other 
qoiestions  being  treated  as  incidental  and  unimportant ;  in  the  second  he  offered  to 
refer  the  whole  correspondence,  as  it  then  stood,  to  arbitration ;  and  in  the  third  he 
accepted  the  proposition  put  by  the  noble  lord,  namely,  whether  we  were  morally  re- 
sponsible for  the  damages  occasioned  by  the  Alabama,  and  stated  that  that  proposition 
was  sufficiently  precise  and  comprehensive  for  his  purpose.  The  difference  between 
the  first  and  last  of  those  stages  was  very  great,  and  he  (Mr.  Shaw-Lefevre)  could  not 
but  regret  that  the  noble  lord  had  not  left  the  matter  there,  but  had  thought  it  to  be 
his  duty  to  make  special  exception  of  the  recognition  question,  which  induced  Mr.  Sew- 
ard to  withdraw  from  the  negotiation  altogether.  It  was  one  thing  to  refer  the  ques- 
tion itself  to  an  arbitrator,  and  another  specially  to  except  from  the  arbitration  another 
subject,  which  might  well  be  introduced  as  an  incidental  topic  bearing  upon  the  main 
question  at  issue.  If  the  special  exception  were  not  made  it  would  be  open  to  the  other 
side  to  introduce  the  subject  as  an  argument ;  but,  at  the  same  time,  it  would  be 
equally  open  to  us  to  object  to  its  introduction  as  being  irrelevant.  In  view  of  the 
nature  of  the  whole  question  between  the  two  countries,  he  could  not  but  regard  it  as 
a  mistake  on  the  part  of  the  noble  lord  to  require  the  total  withdrawal  of  Mr.  Seward 
and  the  American  people  from  what  he  (Mr.  Shaw-Lefevre)  considered  a  bad  and 
false  position.  The  noble  lord  might  have  been  satisfied  with  the  concession  that  had 
been  already  made  in  the  course  of  the  correspondence,  and  it  was  a  mistake  to  break 
in  upon  Mr.'  Seward  with  a  special  exception  which  he  must  have  known  would  lead  to 
the  failure  of  the  whole  negotiation.  Looking  at  the  whole  tone  of  the  correspondence, 
it  was  impossible  not  to  think  that  it  was  the  intention  of  the  noble  lord  to  bring  the 
question  to  a  point  at  which  it  was  possible  that  arbitration  could  be  agreed  on  both 
sides,  consistently  with  the  claims  of  one  and  th«  dignity  of  the  other,  and  that,  at  the 
last  moment,  becoming  frightened  at  the  position  at  which  he  had  arrived,  he  mad« 
the  special  exception  in  question.  The  noble  lord  had  stated  the  question  for  arbitra- 
tion to  be,  whether  we  were  morally  responsible  for  the  damages  caused  by  the  Alabama. 
But  what  was  the  meaning  of  the  word  "  morally?"  It  certainly  required  some  explana- 
tion. Was  the  arbitrator  to  be  at  liberty  to  go  beyond  the  ordinary  strict  rules  and 
usages  of  international  law,  and  to  extend  the  inquiry  into  the  more  vague  regions  of 
moral  responsibility  ?  If  so,  on  what  ground  were  we  specially  to  except  from  arbitra- 
tion a  branch  of  the  subject  which  the  American  people  thought  bore  strongly  upon 
the  morality  of  the  question  !  If  the  morality  of  the  whole  question  was  to  come  under 
consideration,  he  was  not  sure  that  it  might  not  be  for  our  advantage  that  the  inqoiiry 
ahonld  be  extended  rather  than  limited ;  for  he  believed  that  the  wider  the  view  taken 
of  the  matter  the  more  would  the  morality  of  our  position  become  apparent ;  while,  if 
it  was  confined  to  the  question  of  these  vessels  only,  there  was  much  to  be  said  against 
the  morality  of  our  position.  He  did  not,  however,  wish  to  express  any  opinion  upon 
the  main  question  in  dispute.  He  had  ventured,  daring  the  last  few  years,  to  differ 
from  the  opinions  expressed  by  some  learned  authorities  as  to  what  our  international 
obligations  were,  but  he  did  not  desire,  at  the  present  moment,  to  enter  into  that  ques- 
tion. Two  classes  of  obgections  had  been  raised  to  arbitration  upon  this  question.  It 
was  objected,  in  the  first  place,  that  the  question  of  recognition  of  belligerency  was,  in 
feet,  so  certain  that  it  was  not  only  not  right  to  allow  it  to  form  the  subject  of  arbitra- 
tion, but  that  it  ought  to  be  especially  excepted  from  arbitration  ;  and,  secondly,  that 
the  dignity  of  this  country  would  not  permit  that  question  to  be  raised  before  an  arbi- 
trator. For  his  own  part,  he  was  so  perfectly  satisfied  of  the  strength  of  our  position 
on  this  question  that  he  could  not  conceive  an  aibitrator  deciding  against  us,  or  even 
holding  that  it  was  relevant  to  the  more  important  question.  He  believed  that  war 
did  actually  exist  at  the  time  of  our  proclamation  of  neutrality,  and  if  we  required 
proof  of  the  soundness  of  our  position  it  was  to  be  found  in  Mr.  Seward's  dispatches,  and 
in  the  decisions  of  the  American  law  courts  in  the  numerous  cases  of  vessels  captured 
while  breaking  the  blockade,  or  seized  upon  the  high  seas  as  being  the  property  of 
citizens  of  the  Contederate  States,  in  which  cases  the  Supreme  Court  held  that  the 
proclamation  of  blockade  was  a  proclamation  of  war,  and  that,  in  fact,  the  northern 
States  were  themselves  exercising  belligerent  rights.  But,  however  certain  we  might 
be  upon  the  point,  there  were  people  on  the  other  side  of  the  Atlantic  who  were  equally 
certain  that  we  were  wrong  in  issuing  the  proclamation,  and  that  that  error  had  a 
bearing,  in  some  way  or  other,  upon  the  more  important  questions  at  issue.  After  all, 
the  main  object  of  the  arbitration  was  to  remove  serious  grounds  of  dispute  which 
existed  between  the  two  countries,  and  it  would  be  unfortunate  if,  by  the  special 
exception  of  this  one  branch  of  the  subject,  there  should  remain  any  cause  of  irritation 
after  the  main  question  had  been  decided.  Again,  was  certainty  a  sufficient  ground  for 
refusing  arbitration,  or  for  specially  excluding  a  particular  subject  ?    He  ventured  to 
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think  that  it  was  exactly  these  subjects  on  which  both  sides  are  equally  certain  which 
lead  individuals  and  nations  into  the  worst  quarrels,  and,  in  these,  arbitration  was  most 
necessary.  The  House  should  recollect  that,  only  two  years  ago,  everybody  was  equally 
certain  about  the  main  question  in  dispute  as  they  now  are  upon  the  subject  of  recog- 
nition. Able  writers,  who  then  laughed  to  scorn  the  American  claims,  had  now  learned 
to  doubt  about  them,  and  to  find  that  it  was  our  interest  to  go  to  arbitration  about 
them.  In  view  of  this  change,  might  not  Americans  say  that  it  was  due  rather  to  a 
sense  of  our  own  interests  than  to  any  desire  to  do  justice  to  them  ?  and  may  they  not 
also  think  that  another  year  or  two  may  make  further  changes  in  our  views  at  least  as 
great  ?  As  to  the  question  of  dignity,  the  American  government  did  not,  as  he  under- 
stood, desire  that  the  proclamation  of  neutrality  should  be  made  a  question  before  the 
arbitrator,  but  merely  that  it  should  be  introduced  as  a  topic  for  discussion,  and  he 
could  not  understand  how  the  dignity  of  this  country  could  be  compromised  by  this 
question  more  than  by  the  more  important  subject  being  brought  before  the  arbitrator. 
He  did  not  advance  these  views  in  consequence  of  an  exaggerated  feeling  of  alarm  either 
for  the  present  or  for  the  future.  He  did  not  believe  that  these  claims  would  result  in 
war,  although,  no  doubt,  if  not  disposed  of,  they  would  remain  as  a  source  of  irritation 
which  would  render  it  difficult  to  settle  other  matters  of  difference  which  might  arise 
in  future  between  the  two  countries.  He  was  aware  there  were  persons  who  said  that 
Mr.  Seward  had  raised  this  difficulty  merely  for  the  purpose  of  deferring  a  settlement 
of  the  matter,  and  that  the  Americans  would  be  only  too  glad  to  find  ns  at  war,  in  order 
that  they  might  prey  upon  our  commerce  by  means  of  vessels  like  the  Alabama.  He 
did  not  altogether  share  in  that  opinion.  It  was  certainly  true  that,  in  a  moment  of 
irritation,  the  lower  House  of  Congress  had  passed  a  bill  to  bring  their  foreign  enlistment 
act  into  accord  with  their  views  of  the  legal  interpretation  which  our  lawyers  had  put 
upon  ours.  But  the  better  sense  of  the  country  came  to  the  rescue;  it  appealed  to  the 
honorable  past  of  their  country  as  regarded  neutrality  towards  England,  and  it  pointed 
out  that  our  foreign  enlistment  act  was,  in  fourteen  different  items,  more  strict  than 
theirs ;  it  showed  that,  although  they  complained  of  our  remissness  in  some  cases,  they 
had,  in  others,  obtained  the  detention  of  formidable  vessels  which  might  have  prolonged 
the  war ;  it  pointed  out  that  it  was  neither  honorable  nor  logical,  at  the  same  time,  to 
complain  of  our  breach  of  neutrality,  and  to  reduce  their  own  act  to  the  same  level  at 
which  they  considered  ours  to  be.  He  believed  that  we  might  look  forward  to  the  gov- 
ernment of  the  States  honorably  endeavoring  to  fulfill  its  obligations  in  the  event  of  our 
finding  ourselves  at  war ;  but,  then,  unless  the  government  was  supported  by  an  almost 
overwhelming  public  opinion — a  sense  of  duty  among  its  merchants — its  efforts  would 
be  of  little  avail,  and  less  there,  even,  than  here.  We  felt  these  difficulties.  They 
would  feel  them  still  more.  The  action  of  their  citizens  against  Spain  and  Portugal 
showed  to  what  extent  they  might  be  led,  and  then  it  would  be  that  history  would 
repeat  itself  in  a  vicious  circle  which  public  law  ought  to  prevent.  Then,  again,  should 
we  be  perfectly  satisfied  if  the  same  strict  line  of  interpretation  was  followed  to  us, 
namely,  the  insistance  of  direct  and  positive  evidence  connecting  the  building  of  war 
vessels  with  the  belligerent  power,  even  in  cases  where  the  .surrounding  circumstances 
were  of  the  most  suspicious  kind,  and  where  no  information  was  given  as  to  the  real  des- 
tination of  the  vessel,  a  requisition  which,  in  fact,  was  the  real  cause  of  the  Alabama 
going  out,  but  which,  in  the  case  of  the  rams,  was  not  insisted  upon,  although,  he  re- 
gi'etted  to  say,  it  was  again  followed  by  the  present  government  in  the  case  of  the 
Cyclone  and  the  Tornado  ?  At  this  very  moment  a  commission  was  sitting  to  report 
whether  any  changes  ought  to  be  made  for  the  purpose  of  giving  increased  efficiency 
to  our  laws  and  bringing  thenl  into  full  conformity  with  our  international  obligations. 
Suppose  that  commission  reported  that  it  was  desirable  to  alter  our  laws  in  conformity 
with  our  international  obligations  and  to  give  greater  force  to  them,  how  should  we 
then  stand  ?  Should  we  find  that  other  countries  would  take  their  line  of  conduct  in 
future  from  our  new  finding,  or  would  they  not  rather  take  it  from  our  action  when 
neutrals?-  International  law  was  made  up  mostly  of  precedent  and  usage,  and  he 
feared  there  would  be  no  later  precedents  than  those  of  the  Alabama  and  the  Tornado. 
Either  we  had  done  right  or  wrong ;  either  we  had  fulfilled  all  our  international  obli- 
gations or  we  had  not ;  and  it  was  in  the  interest  of  the  world  at  large  that  this  ques  ■ 
tion  should  be  determined;  because,  if  we  were  right,  then,  by  common  consent  of 
nations,  some  change  should  be  made  so  as  to  prevent,  for  the  future,  such  scandalous 
cases  as  those  to  which  he  had  had  to  advert;  if  wrong,  then  a  precedent  would  be 
removed  which,  as  it  stood,  threatened  to  create  trouble,  and  dispute,  and  ill  feeling 
between  other  nations,  as  it  had  been  ourselves  and  the  United  States.  But  there  was 
a  higher  object  in  view  even  than  that,  namely,  that  we  should  set  a  great  example  to 
other  nations  by  doing  that  which,  by  our  invitation,  was  resolved  upon  at  the  congress 
of  Paris— substitute  arbitration  for  that  process  of  war  which  might  determine  which 
was  strongest  but  not  which  was  right.  Above  all  that,  we  should  adopt  that  rule 
with  regard  to  a  country  with  which  we  had  so  much  in  common  of  blood,  religion,  lan- 
guage, and  government,  and  with  which  we  had  not  one  real  interest  that  was  antago- 
nistic.   He  regretted  that  the  noble  lord  lost  the  opportunity,  which  he  believed  had 
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been  offered,  for  arriving  at  a  settlement  of  this  qiaestion.  He  believed  it  migbt  be 
regained ;  and,  if  the  noble  lord  could,  then,  avail  himself  of  it,  he  would  earn  and 
receive  the  thanks  of  the  people  of  both  countries. 

Amendment  proposed : 

"  To  leave  out  from  the  word  '  That '  to  the  end  of  the  question,  in  order  to  add  the 
words,  '  an  humble  address  be  presented  to  her  Majesty  that  she  will  be  graciously 
pleased  to  give  directions  that  there  be  laid  before  this  House .  copy  of  any  further 
papers  relative  to  the  negotiations  with  the  United  States  government  for  arbitration 
of  the  Alabama  claims.'"  (Mr.  Shaw-Lefevre.) — instead  thereof. 

Question  proposed: 

"That  the  words  proposed  to  be  left  out  stand  part  of  the  question." 

LoED  Stanley.  Sir,  I  think  it  due  to  the  honorable  and  learned  member  who  has 
brought  this  subject  forward,  and  who  has  dealt  with  it  in  so  clear  and  condensed  a 
manner,  to  acknowledge  that  he  has  said  nothing  which  is  calculated  to  increase  any 
feeling  of  international  irritation  that  may  still  remain,  or  to  aggravate  those  diplo- 
matic complications  which  have  unfortunately  arisen.  In  one  portion  of  his  remarks 
I  cannot  help  expressing  my  cordial  concurrence — I  mean  in  the  tribute  which  he  has 
paid  to  the  high  character  and  accomplishments  of  the  existing  United  States  minister 
in  this  country,  whose  services,  unfortunately,  we  are  about  to  lose.  No  man  has  ever 
had  a  more  difficult  part  to  play  than  Mr.  Adams,  and  no  man,  as  far  as  I  am  enabled 
to  judge,  could  have  played  it  with  greater  judgment,  temper,  and  discretion.  It  is 
not  my  duty  nor  my  wish  to  follow  the  honorable  and  learned  gentleman  into  that  por- 
tion of  his  speech  which  related  to  the  conduct  of  Lord  Russell  and  his  colleagues. 
Lord  Russell  had  many  difficulties  to  encounter,  and  he  has  friends  and  representatives 
in  this  House  who  will  be  prepared  to  vindicate  anything  that  may  be  said  in  criticism 
of  the  steps  taken  by  him.  My  business  is  rather  with  the  present  aspect  of  the  con- 
troversy than  with  past  policy.  I  certainly  regretted  that  the  honorable  member  should 
in  one  part  of  his  speech  have  displayed  a  slight  tinge  of  partisanship,  which,  to  do  him 
justice,  he  generally  succeeded  in  avoiding.  The  honorable  and  learned  gentleman 
appeared  to  regard  it  as  extraordinary  that  a  conservative  government  should  have 
consented  tofrefer  this  question  to  arbitration,  and  seemed  to  think  that  a  change  had 
taken  place  in  our  opinions  consequent  on  our  change  of  position.  Upon  that  point  I 
must  say,  though  I  do  not  want  to  revive  old  points  of  controversy,  that  I  think  it 
would  be  very  difficult  to  point  out  one  single- word  in  any  speech  made  by  my  right 
honorable  friend  the  first  lord  of  the  treasury,  or  by  myself,  which  could  show  that  we 
had  prejudged  the  issue  to  be  raised  before  the  arbitrator.  I  do  not  put  myself  forward 
as  having  been  in  this  contest  a  partisan  of  the  northern  cause.  I  have  always  thought 
that  it  was  not  our  duty  to  throw  ourselves  in  a  partisan  spirit  into  the  internal  dis- 
putes of  foreign  countries.  I  hold  that  we  are  bound  to  give  both  sides  fair  play,  to 
apply,  as  far  as  possible,  the  same  rules  of  international  law  to  both ;  that  we  are  bound 
to  do  that,  and,  having  done  that,  we  are  bound  to  do  nothing  more.  I  suppose  it  is 
almost  unnecessary  for  any  person  who  occupies  the  place  which  I  hold  to  make  pro- 
fessions of  his  desire  to  settle  this  controversy,  if  possible.  England  can  have  nothing  to 
gain  by  keeping  it  open,  and  has  a  great  deal  to  gain  by  closing  it.  We  have  vast 
commercial  relations  with  the  United  States,  a  long  line  of  conterminous  frontier ;  we 
come  across  one  another,  so  to  speak,  in  every  part  of  the  globe ;  we  have  on  both  sides 
an  enormous  load  of  debt,  which  neither  can  wish  to  increase.  We  oaa  do  each  other 
incalculable  harm,  and  I  believe  it  is  equally  the  wish,  as  it  certainly  is  the  interest,  of 
both  nations  to  remain  on  amicable  terms.  I  need  not,  therefore,  say  that  we  want  to 
arrange  this  matter  if  we  can,  nor  do  I  think  in  the  present  state  of  the  question  any 
difficulty  arises  from  the  state  of  popular  feeling  in  England.  So  far  from  that  being 
the  case,  undoubtedly  the  change  from  the  predominant  sentiment  of  the  years  between 
1860  and  18ti4  is  so  strong  that,  if  I  may  venture  to  say  so,  I  think  I  have  detected  a 
tendency  on  our  part  to  be  almost  too  ready  to  accuse  ourselves  of  faults  which  we 
have  not  committed,  and  to  assume  that  in  every  doubtful  point  the  decision  ought  to  be 
against  us.  I  do  not  deny  that,  as  the  world  goes,  that  is  an  error  on  the  right  side. 
Indiscriminate  resistance  to  reasonable  demands  is  mere  folly  and  mischief;  but  indis- 
criminate concession  to  all  demands,  merely  because  they  are  strongly  urged,  whether 
they  will  bear  the  test  of  argument  or  not,  is  a  course  which,  in  the  end,  is  equally 
.likely  to  lead  to  inconvenience.  What  we  have  to  do  is  to  try  and  find  out  what  are 
'the  strict  rights  of  the  case,  to  state  the  case  so  ascertained  temperately  and  fairly,  to 
endeavor  to  do  justice  as  far  as  we  are  concerned,  and,  having  done  that,  to  appeal 
frankly  and  confidently  to  the  existence  of  a  corresponding  spirit  in  those  with  whom 
we  have  to  treat.  Now,  sir,  there  never  was  a  case  in  which  it  was  more  desirable  to 
define  accurately  what  are  the  points  to  be  settled  than  the  one  with  which  we  are  now 
dealing,  because,  upon  the  other  side  of  the  water,  and  perhaps  upon  this  also,  the 
question  has  been  complicated  by  all  sorts  of  grievances,  to  the  nature  of  which  the 
honorable  and  learned  gentleman  slightly  referred — grievances  which  I  will  not  call 
unreal,  and  which  I  do  not  say  are  unfounded,  but  still  grievances  of  such  a  vague  and 
general  characterthat  we  should  find  it  hard  to  define  them.  I  do  not  complain  of  this,  but 
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merely  refer  to  it  as  a  fact.  If  we  were  Northern  Americans  we  should  probably  enter- 
tain pretty  much  the  same  feeling.  Men  who  have  emerged  from  a  civil  war,  in  which 
they  sacrificed  a  million  of  lives,'  and  incurred  £500,000,000  of  debt,  are  not  for  some 
little  time  in  a  position  to  appreciate  with  perfect  coolness  the  conduct  of  those  who 
were  in  the  position  of  critics  and  lookers-on  in  the  quarrel.  I  am  not  now  saying 
whether  in  my  jiidgment  our  course  was  in  every  instance  one  of  rigid  neiitrality ;  that 
is  the  very  point  we  are  endeavoring  to  ascertain  by  arbitration.  But  if  our  neutrality 
had  been  the  most  rigid  and  most  absolute  it  is  possible  to  conceive,  there  can  be  no 
doubt  that  we  should  have  fallen  short  of  the  expectations  of  the  people  of  the  United 
States.  What  they  expected  from  us  at  the  beginning  of  the  contest  was,  not  neutrality 
pure  and  simple,  but  neutrality  sofar  as  all  material  assistance  was  concerned,  coupled, 
however,  with  a  strong  moral  sympathy  and  support.  Where  such  a  feeling  exists 
and  is  disappointed,  as  it  certainly  was  in  this  case,  it  is  obvious  that  the  disappoint- 
ment so  produced  will  find  vent  in  some  shape.  I  mention  this  because  it  is  the  key  to 
a  good  deal  of  the  exaggerated  tone  of  writing  and  speaking  which  has  been  observable 
on  the  other  side  the  Atlantic  in  the  earlier  stages  of  this  controversy.  And  in  that 
point  of  view  I  do  not  regret  the  time  that  has  passed.  On  both  sides  we  can  discuss 
the  matter  very  much  more  calmly  and  fairly  in  1868  than  we  could  in  1864.  Passions 
of  the  moment  pass  away,  but  facts  and  arguments  remain.  And,  happily,  as  the  case 
now  stands,  the  controversy,  though  still  pending,  is  reduced  within  the  narrowest 
possible  limits.  Upon  the  disputed  questions  of  fact  and  law — questions  upon  which  it 
was  not  likely,  if  possible,  that  the  two  governments  could  come  to  an  agreement — we 
are  of  one  mind  so  far  as  this,  that  we  know  we  cannot  agree,  and  therefore  we  are 
prepared  to  abide  by  the  decision  of  a  third  and,  presumably,  impartial  power.  The 
principle  of  arbitration,  as  far  as  we  are  concerned,  is  Accepted;  and  I  may  say  is 
accepted  on  both  sides,  for  we  differ  only  upon  a  point  of  detail.  That  is  a  very  important 
step  gained.  I  am  not  making  it  a  matter  of  complaint  that  it  was  not  gained  before, 
for  1  recognize  most  fully  that,  in  a  case  of  this  kind,  time  makes  many  things  easy 
which  were  not  so  at  first.  We  have  conceded  almost  everything  that  was  asked  for 
when  this  dispute  began.  I  think  I  am  right  in  saying  that  if  it  had  been  possible  to 
grant  a  limited  arbitration,  such  as  we  have  now  proposed,  when  it  was  farst  asked, 
the  question  of  the  alleged  premature  recognition  of  belligerency  never  would  have 
made  its  appearance ;  it  was  incidentally  mentioned,  but  that  was  all ;  but  by  a  pecu- 
liar process,  which  I  do  not  altogether  pretend  to  explain,  that  grievance,  whatever  its 
value  may  be,  seems  to  have  been  gaining  importance  in  the  minds  of  American  states- 
men, and  of  the  American  public,  just  in  proportion  as  on  this  side  of  the  water  has 
grown  up  a  feeling  of  desire  to  remove  all  other  causes  of  difference.  The  sole  point 
unsettled  between  us  is  this :  "  You  are  willing,"  the  United  States  say,  "  to  refer  to 
arbitration  the  question  of  the  Alabama  and  other  kindred  vessels ;  are  you  willing  to 
include  as  a  point  in  the  reference,  the  question  whether  you  were  righ  t  or  wrong  in 
recognizing  the  confederates  when  you  did?"  To  that  the  answer  we  have  given  in 
substance  is  that,  as  at  present  advised,  we  cannot  see  what  bearing  the  two  things 
have  on  each  other.  For  all  practical  purposes,  as  bearing  on  the  events  of  1862,  you 
might  as  well  include  the  question  whether  we  were  right  or  wrong  in  the  war  of  1812. 
There  are  some  persons  who  do  not  accept  that  view  of  the  case.  I  vrill  therefore  en- 
deavor to  explain  what  my  view  of  the  question  is.  I  suppose  that  no  human  being  will 
contend  that  at  no  period  during  that  prolonged  struggle  of  four  years  the  confederates 
had  become  entitled  to  belligerent  rights  as  such.  That  pretension  has  never  been  put 
forward.  But  if  they  were  belligerents  at  some  time,  and  not  so  when  recognized  as 
such,  what  was  the  time  when  they  first  became  invested  with  that  character  ?  Take 
a  date  that  will  test  the  que'Btion.  If  ever  they  were  belligerents,  I  suppose  they  were 
so  after  the  celebrated  battle  at  Bull's  Run.  They  had  then  a  large  force  in  the  field ; 
for  a  time  at  least  they  had  achieved  a  military  superiority,  and  Washington  itself 
was  threatened  by  their  armies.  Suppose  we  had  recognized  the  confederates  after 
that  battle,  would  any  human  being  have  found  fault  with  us  ?  Could  any  one  have 
charged  jjs  with  being  precipitate  in  our  recognition  ?  And  had  we  done  that,  how 
would  it  have  affected  the  Alabama  question?  The  Alabama  escaped  in  April,  1862; 
Bull's  Run  was  fought  in  July,  1861.  If  I  had  chosen  to  take  that  line  of  argument  in  my 
dispatch,  it  would  have  been  competent  for  me  to  contend  in  this  way :  "  I  grant  we 
were  wrong  in  recognizing  the  confederacy  when  we  did ;  we  ought  to  have  done  it  in 
August,  and  not  in  May.  We  were  six  months  too  soon.  But  having  admitted  that, 
will  you,  the  American  government,  tell  me  how  your  case  as  regards  the  Alabama 
would  be  in  any  way  affected  if  we  had  done  what  you  contended  we  ought,  and  made 
the  recognition  six  months  instead  of  twelve  months  before  the  Alabama  sailed?"  It 
is  on  this  ground  of  irrelevancy  that  I  rest  more  than  that  of  national  dignity.  But  there 
is  another  objection  to  a  compliance  with  the  United  States  demand  thatthis  question  of 
recognition  included.  Would  any  arbiter  deal  with  it  ?  That  is  a  point  on  which  I  find 
considerable  doubt.  Arbitration,  as  we  proposed  it,  was  simple  in  character  and  not  difiB- 
cult  to  deal  with.  Given  two  belligerents,  given  a  neutral  power,  the  problem  to  solve  is, 
has  that  neutral  power  fulfilled  faithfully  and  effectually  the  obligations  imposed  on  it  by 
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international  law  ?  Now,  granting  that  international  law  is  sometimes  vagne  and  uncer- 
tain ;  granting  that  new  oircnmstances  occur  not  met  by  precedent,  and  that  much  must 
he  left  to  the  discretion  of  the  arbiter,  that  is  still  a  question  governed  in  the  main  by 
recognized  international  principles,  and  on  which  a  friendly  government  would  not  be 
unable,  and  probably  not  unwilling,  to  pronounce  a  decision.  But  if  you  complicate 
the  matter  by  adding  to  it  a  question  of  a  totally  different  character,  as  to  whether  a 
certain  political  act,  the  recognition  of  a  belligorent,  was  or  was  not  suitable  to  cir- 
cumstances under  which  the  government  was  placed,  what  rule  is  there  to  go  by  ?  Is 
it  a  matter  of  precedent  or  moral  justice?  Are  political  considerations  included  also  ? 
It  is  contended  that  recognition  was  premature ;  but  premature  in  what  sense  and  for 
■what  purpose  ?  No  one  will  deny  that  this  was  a  matter  affecting  us  as  an  independent 
state,  and  that  we  were  not  merely  entitled,  but  bound  by  the  necessity  of  the  case,  to 
use  our  own  discretion.  That  doctrine  of  freedom  in  such  matters  has  been  insisted 
on,  curiously. enough,  by  no  parties  more  strenuously  than  by  the  United  St  ites  gov- 
ernment themselves.  I  will  cite  two  ouf.  of  many  cases.  In  1849,  only  twenty  years 
ago,  the  United  States  government  proposed  to  recognize  Hungary,  then  in  a  state  of 
insurrection,  not  merely  as  a  belligerent,  but  to  recognize  the  revolutionary  government 
of  Hungary  as  an  independent  state.  The  Austrians  complained,  as  was  natural,  and 
a  correspondence  ensued.  It  was  conducted  on  the  American  side  by  Mr.  Webster, 
certainly  not  the  least  able  or  eminent  of  American  statesmen,  and  Mr.  Webster's  reply 
■was  in  t  hese  words : 

"  That  if  they  had  done  so,  though  the  step  would  have  been  precipitate,  and  one 
from  which  no  benefit  would  have  resulted,  it  would  not,  nevertheless,  have  been  an 
act  against  the  law  of  nations,  provided  they  took  no  part  in  the  contest  against 
Austria." 

Does  not  that  utterance  go  immeasurably  further  than  anything  which  has  come 
from  us  ?  Such  is  the  doctrine  distinctly  put  forth  by  a  distinguished  American  states- 
man. I  will  cite  another  case.  In  1836  Texas  was  fighting  for  independence  from 
the  Mexican  republic.  The  question  arose  about  the  admission  to  New  York  of  vessels 
bearing  the  Texan  flag.  The  United  States  government  defended  the  admission  of 
these  vessels,  and  in  the  course  of  their  argument  they  used  some  remarkable  words, 
■which  I  should  like  to  read.  They  begin  by  saying  that  from  the  beginning  of  the 
revolution  South  American  vessels  had  been  admitted  under  their  own  or  any  flag  to 
the  ports  of  the  United  States,  and  that  the  same  rule  had  been  observed  in  civil 
■wars  between  the  various  states.  [Mr.  Eoebuck.  Who  is  the  writer?]  The  foreign 
minister  of  the  day ;  and  he  goes  on : 

"  It  has  never  been  held  necessary  as  a  preliminary  to  the  extension  of  the  rights  of 
hospitality  to  either  party  "  (meaning  of  course  the  admission  of  ships  of  war  to  the  rights 
of  belligerents)  "  that  the  chances  of  the  war  should  be  balanced,  and  the  probability  of 
eventual  success  determined.  For  this  purpose  it  has  been  deemed  sufficient  that  the 
party  had  declared  its  independence,  and  at  the  time  was  actually  maintaining  it." 

Had  not  the  South  declared  its  independence  in  May,  1861;  and  was  it  not  maintain- 
ing it?  In  face  of  these. claims  put  forward  by  the  United  States  government  to 
absolute  freedom  of  action  in  such  a  matter,  I  confess  I  do  not  see  that  it  can  be  reason- 
ably contended  by  them  that  an  independent  state,  acting,  as  it  necessarily  must,  on 
its  own  discretion,  should  be  called  upon  to  pay  a  pecuniary  fine  even,  although  its 
discretion  had  been  unwisely  used.  Put  it  the  other  way.  Suppose  we  had  not  recog- 
nized the  South  at  the  time  we  did,  or  we  had  uot  recognized  it  at  all — suppose  fortune 
had  turned  in  their  favor,  and  they  had  succeeded  in  establishing  their  independence, 
would  you  say  tliat  the  confederates  were  entitled  to  call  us  to  an  account  for  not 
ha-ring  recognized  them  early  enough,  and  by  such'  delay  having  injured  their  pros- 
pects? So  stated,  the  question  seems  absurd.  But  if  we  are  responsible  one  way  we 
are  responsible  the  other.  If  damages  are  to  be  given  for  premature  recognition  as 
injuring  one  side,  why  not  for  tardy  recognition  as  injuring  the  other?  And  then  in 
what  position  is  a  neutral  power  placed  whenever  a  war  breaks  out  ?  This  is  not  a 
question  for  the  moment  only.  It  is  a  question  of  general  international  law ;  it  is  a 
question  which  will  create  a  precedent,  and  we  are  bound  not  merely  to  do  what  is 
convenient  for  the  moment,  but  to  consider  the  effect  which  our  decision  may  have  on 
the  future.  The  ground  on  which  I  rested  in  limiting  the  arbitration,  as  I  proposed 
to  do,  was,  first,  that  the  United  States  propose  to  us  a  matter  for  arbitration  which  is 
irrelevant  to.  the  issue ;  secondly,  that  the  irrelevant  question  was  one  to  be  decided 
by  considerations  of  state  policy,  and  not  of  legal  obligation,  and  therefore  is  incapa- 
ble of  receiving  legal  solution  ;  thirdly,  that  the  United  States  government,  in  sundry 
parallel  cases,  had  absolutely  refused  to  admit  any  responsibility  for  adopting  a  similar 
course  ;  and  lastly,  that  I  believe  no  one  would  undertake  to  arbitrate  on  a  case  so 
entirely  vague  and  undefined.  I  will  not  now  argue  the  case  on  its  merits,  as  far  as 
recognition  is  concerned,  for  this  reason,  that  I  quite  agree  with  the  honorable  and 
learned  member  who  brought  forward  the  motion,  that  the  strength  of  our  case  is  no 
reason  for  refusing  to  arbitrate  upon  it.  But  I  may  just  observe  that,  in  recognizing 
the  confederates  as  belligerents  at  the  time  when  we  did,  we  were  simply  declaring,  on 
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May  13,  a  state  of  tilings  to  Ibe  civil  war  which  in  three  or  four  official  documents  of 
earlier  date,  since  published,  Mr.  Seward,  on  the  part  of  the  United  States  go  verument, 
himself  declared  to  be  such.  These  documents  were  not  private  letters  but  state 
papers,  which  have  been  laid  before  Congress  and  printed  by  authority ;  they  bear 
date  nine,  twelve,  and  sixteen  days  before  the  Queen's  proclamation.  I  will  read  only 
one,  and  that  sfiall  be  brief.  On  the  4th  of  May,  nine  days  before  the  issue  of  the 
Queen's  proclamation  of  neutrality,  Mr.  Seward  writes  in  these  terms : 

"  The  insurgents  have  instituted  revolution  with  open,  flagrant,  deadly  war,  to  com- 
pel the  United  States  to  acquiesce  in  the  dismemberment  of  the  Union.  The  United 
States  have  accepted  this  civil  war  as  an  inevitable  necessity."  (Correspondence  relat- 
ing to  foreign  affairs,  accompanying  the  President's  message  to  Congress  in  December, 
1861,  p.  165.) 

I  should  be  sorry  to  say  anything  that  would  even  look  like  want  of  courtesy  to  the 
eminent  and  accomplished  diplomatist  by  whom  this  correspondence  has  been  con- 
ducted, and  than  whom  no  man  in  the  United  States  has  probably  greater  ability  or 
larger  experience.  But  if  the  question  were  one  which  we  could  discuss  face  to  face,  I 
should  venture  to  ask  Mr.  Seward  whether  he  could  with  gravity  call  upon  me  sol- 
emnly to  refer  to  the  arbitration  of  some  neutral  power,  of  some  third  party,  this  ques- 
tion—whether we,  the  British  government,  had  a  right  on  the  13th  of  May  to  declare 
that  to  be  civil  war  which'  in  various  documents,  all  bearing  dates  antecedent  to  the 
Queen's  proclamation,  he  (Mr.  Seward)  himself  had  christened  by  that  name.  Let  it  be 
noted,  also,  that  the  highest  court  of  law  in  the  United  States,  in  a  passage  which  has 
often  been  quoted,  declared  the  state  of  things  which  then  existed  to  be  a  state  of  war. 
And  another  argument,  familiar  to  all  who  have  studied  the  subject,  is,  that  if  there 
were  no  war  there  was,  of  course,  no  blockade,  and  we  might  claim  damages  for  every 
blockade-runner  captured.  Claims  such  as  these  would  mount  up  to  an  almost  incon- 
ceivable total,  and  I  really  cannot  think  that' the  statesmen  of  the  United  States  would 
he  willing  to  let  in  these  enormous  claims  for  the  sake  of  insisting  upon  a  point  which, 
practically,  and  in  its  immediate  application,  is  not  important,  though  I  admit  that 
indirectly  it  ma,y  have  oqnsiderable  importance.  I  am  glad  to  believe,  and  there  can, 
I  think,  be  no  doubt,  that  as  there  has  been  a  great  change  of  feeling  here  within  the 
last  two  years,  so  on  the  other  side  of  the  water  a  corresponding  change  is  taking  place, 
now  that  the  question  is  better  understood.  I  saw  a  very  remarkable  article  the  other 
day,  which  was  quoted  from  one  of  the  leading  journals  in  the  United  States.  The 
passage  is  very  brief,  and  I  shall  read  a  few  lines  of  it.  The  New  York  World  of  the 
18th  of  February  said : 

"  The  Times"  (meaning,  of  course,  the  New  York  Times)  "  concurs  fully  in  the  three 
great  points  -which  we  made :  First,  that  there  is  not  the  remotest  chance  that  any 
arbitrator  likely  to  be  chosen  would  undertake  to  say  that  the  Queen's  proclamation  of 
neutrality  was  a  wrongful  act ;  second,  that  this  particular  question  is  incapable  of 
being  made  a  subject  of  arbitration ;  and  third,  that  it  has  nothing  to  do  with  the 
merits  of  our  real  claim." 

The  New  York  World  treats  this  as  a  remarkable  admission.  And  I  must  say  that 
the  fact  of  such  an  admission  having  been  made  in  a  leading  journal  in  a  country 
which,  perhaps,  more  than  any  other,  is  governed  by  public  Opinion  as  it  finds  expres- 
sion from  day  to  day  in  the  newspapers,  is  an  encouraging  sign.  I  do  not  wish  to 
detain  the  House ;  but  I  think  I  have  said  enough  to  show  that  the  proposed  condi- 
tions of  the  reference  were  not  arbitrary  or  capricious— still  less  were  they  such  as  I 
have  seen  it  hinted  out  of  doors  that  they  were — mere  devices  to  evade  referring  the 
matter  to  arbitration  at  all;  but  that  they  were  founded  on  an  intelligible  and,  I  think, 
sound  principle.  If  the  negotiations  have  been  for  a  time,  I  will  not  say  broken  off, 
but  suspended,  the  House  will  see  that  the  rupture  or  suspension  did  not  come  from 
our  side.  We  made  our  oifer,  and  it  has  been  declined.  According  to  ordinary  usage, 
it  is  now  for  the  complaining  party  to  speak,  and  if  they  do  not  like  our  plan  of 
arrangement,  to  propose  their  own.  Something  was  said  by  the  honorable  and  learned 
member  as  to  our  language  being  varied  at  different  stages  of  the  negotiation.  It  is 
difficult  to  remember  with  acctiracy  all  the  arguments  which  have  been  put  forward 
in  a  long  controversy ;  but  I  can  answer  for  it  that  my  own  ideas  on  the  subject  never 
varied.     [Mr.  Shaw-Lbfevke.  I  said  that  Mr.  Seward's  language  varied.] 

Oh,  very  well,  then  I  will  pass  that  matter  over.  I  am  very  glad  that  the  honorable 
and  learned  member,  with  his  recent  American  experience,  agrees  with  me  as  to  the 
general  character  of  the  feeling  that  exists  in  that  country.  I  have,  indeed,  heard  it 
said,  "  You  ought  to  settle  this  matter  at  once,  or  you  will  have  a  quarrel."  I  am  as 
anxious  to  settle  it  as  any  man  in  any  part  of  this  House  can  be ;  but  I  do  not  believe 
in  the  likelihood  of  the  quarrel.  I  have  never  concealed  my  opinion  that  the  American 
claimants,  or  some  of  them,  at  least,  under  the  reference  proposed  by  us,  were  very 
likely  to  make  out  their  case  and  get  their  money.  To  us  the  money  part  of  the  affair 
is  Inappreciably  small,  especially  as  we  have  on  our  side  counter-claims,  which,  if  only 
a  small  portion  of  them  hold  water — and  you  never  can  tell  beforehand  how  these  mat- 
ters will  turn  out — will  reach  to  a  considerable  amount,  and  form  a  by  no  means  unim- 
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portant  set-off  to  the  claims  preferred  against  us.  But  I  tliint  if  matters  were  fairly 
adjusted,  even  if  the  decisiou  vent  against  us,  we  should  not  be  disposed  to  grudge 
the  payment.  The  expense  would  be  quite  worth  incurring,  if  only  in  order  to  obtain 
an  authoritative  decision  as  to  tho  position  of  neutrals  in  future  wars.  If,  therefore, 
the  Alabama  claimants  axe  kept  out  of  what  may  be  due  to  them,  they  ought  to  under- 
stand, and  I  think  they  will  understand,  that  it  is  not  by  the  act  of  our  government 
that  this  has  been  done.  And  though  party  politics  may  run  high  in  the  United  States, 
I  will  not  believe  that  any  party  can  be  so  reckless  or  insensible  to  the  interests  of 
their  own  country  as  to  engage  in  a  quarrel,  possibly  ending  in  a  great  and  costly  war, 
for  the  sake  of  enforcing  in  one  particular  way  a  claim  which  it  is  in  their  power  to 
settle,  and  probably  to  settle  in  their  own  sense,  without  any  recourse  to  violence.  To 
do  so  would  be  contrary  not  only  to  the  reasonable  views  which  the  American  people 
are  in  the  habit  of  taking  of  political  affairs,  but  would  be,  in  the  French  phrase,  for 
which  no  English  equivalent  exists,  "eii/oracer  une parte  ouverte" — breaking  open  a  door 
that  is  not  locked.  I  cannot  but  think  that  in  some  way — indirectly,  if  not  directly, 
and  I  am  not  inclined  to  be  very  fastidious  as  to  the  form — the  United  States  govern- 
ment may  be  induced  to  join  in  measures  which  may  lead  to  an  arrangement.  If  they 
decline  to  do  that,  it  remains  to  be  seen  whether  any  other  solution  of  the  question  in 
dispute  can  be  found.  Mr.  Seward,  in  these  papers  and  in  communications  I  have 
received  from  him  through  Mr.  Adams,  has  more  than  once  thrown  out  hints  with 
respect  to  something  in  the  nature  of  a  general  commission  which  should  deal  with  all 
the  outstanding  questions  of  all  descriptions  between  the  two  countries.  I  have  verb- 
ally, and  through  Mr.  Adams,  suggested  that  he  should  develop  that  idea.  Speaking 
a«  an  individual,  and  without  prejudice  to  what  may  be  done  in  the  future,  I  should 
have  thought  that  international  questions  were  better  settled  one  by  one;  but  I  am 
not  disposed  to  reject  any  reasonable  mode  of  bringing  about  a  settlement,  and  if  we 
can  agree  in  substance  on  any  mode  of  bringing  about  a  solution,  I  do  not  think  either 
the  government,  the  House,  or  the  country  would  be  disposed  to  stand  out  upon  a 
mere  matter  of  form.  Before  I  sit  down  I  may  say  that  the  reception  of  the  new  Brit- 
ish minister  at  Washington  has  been  not  only  friendly  but  cordial,  and  everything  leads 
me  to  think  that  the  feeling  in  the  United  States  toward  England  is  decidedly  improv- 
ing. Now,  having  stated  the  facts  of  the  case,  and  stated  them  as  briefly  as  I  could,  I 
shall  leave  the  matter  to  the  judgment  not  only  of  this  House  and  this  country,  but  of 
all  fair  and  impartial  persons  on  both  sides  of  the  Atlantic. 

Mr.  W.  E.  FoRSTEK  most  sincerely  thanked  the  noble  lord  for  the  tone  of  his  speech. 
He  did  not  pretend  to  be  more  anxious  for  peace  between  England  and  America  than 
other  honorable  members ;  but  he  was  anxious  for  it,  and  he  could  not  conceive  any 
remarks  more  likel^to  remove  the  irritation  between  the  two  countries  than  those 
offered  by  the  noble  lord.     He  believed  that  the  difficulties  which  existed  were  not  so 

treat  as  had  been  imagined.  The  honorable  and  learned  member  for  Reading  (Mr. 
haw-Lefevre)  made  use  ot  too  strong  an  expression  when  he  said  that  the  negotiations 
had  failed.  If  that  had  been  so,  he  (Mr.  W.  E.  Forster)  should  have  deeply  regretted 
it,  not  merely  on  account  of  our  relations  with  America,  but  because  he  wished  to 
see  the  principle  of  arbitration  carried  out,  and  he  thought  that  a  precedent  for  it 
might  have  been  established  in  the  present  case.  The  state  of  things  was  simply  this : 
Mr.  Seward  wished  to  bring  before  the  arbitrator  the  question  of  premature  recognition 
of  belligerent  rights,  and  the  noble  lord  said  that  he  should  not  allow  him  to  do  so. 
He  (Mr.  W.  E.  Forster)  did  not  for  a  moment  sympathize  with  the  American  govern- 
ment in  their  claims  against  this  country  on  account  of  what  they  called  this  prema- 
ture recognition ;  but  he  must  say  that  he  did  not  think  that  the  ground  upon  which 
they  based  their  claim  was  precisely  that  stated  by  the  noble  lord.  He  did  not  think 
that  the  American  government  said  anything  so  absurd  as  that  there  was  no  civil  war 
existing  when  the  proclamation  of  neutrality  was  issued;  but  what  they  said  was  that 
though  there  was  war  going  on  in  America,  there  was  no  war  raging  at  sea,  and  that 
it  was  not  our  business,  as  a  neutral  power,  to  take  notice  of  what  might  happen,  but 
not  yet  happened,  a  naval  war,  and  that  by  our  proclamation  of  neutrality  as  between 
naval  belligerents  we  hastened  the  time  at  which  the  naval  war  broke  out.  That  was 
no  doubt  an  unsound  position  ;  but  still  it  was  held  by  a  vast  number  of  men,  and  by 
men  of  considerable  intelligence,  in  the  United  States.  It  was  nowhere  so  well  stated 
as  in  the  first  official  dispatch,  relating  to  recognition  of  belligerency,  which  passed 
between  the  two  governments.  It  must  be  remembered  that,  though  Mr.  Adams,  in 
his  first  interviews  with  Earl  Russell,  protested  against  this  recognition,  yet  that  his 
first  dispatch  on  the  matter  was  written  so  recently  as  April,  1865,  in  which  the  ground 
upon  which  he  put  the  matter  was  that  it  was  wrong  to  acknowledge  the  South  as  a 
belligerent  "before  they  had  a  single  vessel  of  their  own  afloat."  It  was  necessary 
this  should  be  borne  in  mind,  because  the  wish  of  the  House  a,nd  the  country,  in  their 
present  temper,  was  to  understand  the  position  taken  by  the'  United  States  govern- 
ment on  this  subject.  He  thought,  however,  that  he  could  give,  from  his  own  personal 
experience,  some  little  ground  for  believing  that  the  United  States  government  were 
mistaken  in  that  position,  though,  certainly,  it  was  more  intelligible  than  that  gener- 
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ally  attributed  to  them.  At  the  time  that  the  neutrality  proclamation  was  issued  by 
our  government,  he  personally  was  very  much  interested  on  behalf  of  the  North.  He 
felt  that  a  war  was  beginning  upon  which  would  depend  whether  slavery — the  great- 
est curse  that  ever  afflicted  the  human  race — should  be  extended  all  over  the  American 
Continent,  or  should  receive  its  death-blow.  He  was  not  ashamed  to  acknowledge 
that  in  that  war  he  was  a  partisan  of  the  North.  Having  that  feeling,  he  heard  that 
letters  of  marque  had  been  sent  by  Mr.  Davis  to  this  country ;  and  the  question  arose 
how  British  subjects  could  be  prevented  from  having  anything  to  do  with  those  letters 
of  marque.  He  took  the  best  advice  he  could  get,  and  was  told  first  that  vessels  sail- 
ing under  these  letters  of  marque  would  be  pirates ;  and  he  believed  that  fifty  years 
ago  they  would  have  been  so  considered  and  treated  by  England.  Before,  however, 
taking  any  steps  to  impress  that  view  on  the  House,  he  consulted  the  work  of  Wheaton, 
a  great  American  authority  upon  international  law,  and  he  found  that  in  his  book  the 
law  was  stated  in  most  distinct  terms.    Wheaton  said : 

"Until  a  revolution  is  consummated,  and  while  the  civil  war  continues,  any  neutral 
government  that  wishes  not  to  help  either  of  the  parties  must  treat  the  government 
de  facto  as  a  State  entitled  to  the  rights  of  war." 

Upon  reading  this  he  felt  that  if  he  had  come  down  to  the  House  and  said  that  these 
vessels  shpuld  be  treated  as  pirates,  he  should  be  at  once  met  with  the  authority  of 
Wheaton  for  saying  that  they  were  entitled  to  beUigereut  rights.  Still,  there  was  the 
question,  how  vessels  under  letters  of  marque  were  to  be  prevented  from  leaving  onr 
shores ;  and  he  himself  asked  the  government  on  the  9th  of  May,  1861,  what  steps 
would  be  taken  to  prevent  the  infringement  of  the  law  by  British  subjects?  It  was  in 
answer  to  this  question  that  Sir  George  Lewis  for  the  first  time  stated  that  a  proclama- 
tion of  neutrality  would  be  at  once  issued ;  and  that  that  would  set  forth  the  law, 
whjch  in  general  terms  was  that  no  British  subject  should  take  part  in  such  a  war. 
This  proclamation,  therefore,  was  considered  by  many  not  as  unfriendly  towards  the 
United  States,  but  rather  as  the  only  way  in  which  British  subjects  could  be  prevented 
from  entering  into  the  war ;  while,  however,  he  by  no  means  sympathized  with  the 
convictions  of  Mr.  Seward  in  reference  to  the  proclamation,  yet  he  could  not  but  think 
that  the  noble  lord  had  somewhat  misunderstood  the  position  Mr.  Seward  took  upon 
the  subject.  In  his  closing  dispatch  on  the  29th  of  November,  1867,  Mr.  Seward  said 
that — 

"  We  are  now  distinctly  informed  by  Lord  Stanley's  letter,  that  the  limited  reference 
of  the  so-called  Alabama  claims,  which  Lord  Stanley  proposes,  is  tendered  upon  the 
condition  that  the  United  States  shall  waive  before  the  arbitrator  the  position  they 
have  constantly  maintained  from  the  beginning,  namely,  that  the  Queen's  proclamation 
of  1861,  which  accorded  belligerent  rights  to  insurgents  againsfthe  authority  of  the 
United  States,  was  not  justified  on  any  grounds,  either  of  necessity  or  moral  right,  and 
therefore  was  an  act  of  wrongful  intervention,  a  departure  from  the  obligation  of  exist- 
ing treaties,  and  without  the  sanction  of  the  law  of  nations.  The  condition  being  inad- 
missible, the  proposed  limited  reference  is  therefore  declined." 

He  did  not  understand  Mr.  Seward's  position  to  be  that  the  question  whether  what 
had  been  done  was  according  to  the  law  of  nations  should  be  referred ;  but  to  complain 
that  before  entering  upon  arbitration  with  regard  to  the  Alabama  claims,  he  was  to  be 
compelled  to  waive  his  conviction,  repeatedly  expressed,  that  the  proclamation  was 
premature,  and  contrary  to  international  law.  It  would  have  been  too  much  to  expect 
the  noble  lord  to  give  up  his  opinion  on  the  matter ;  but,  on  the  other  hand,  he  could 
hardly  expect  Mr.  Seward  to  concede  that  the  proclamation  was  called  for  by  the  neces- 
sity of  the  case.  If  he  had  said,  "  I  refer  the  two  questions,  first,  whether  there  is  any 
money  due  in  reference  to  the  Alabama  ships,  and  also  whether  we  broke  the  law  by 
granting  belligerent  rights,"  it  would  have  been  open  for  us  to  say,  "  We  will  not  refer 
this  last  question ;"  but  what  the  noble  lord  said  was,  "  We  will  not  refer  the  other 
matters  to  arbitration,  unless  you  acknowledge  yourself  to  be  wrong  in  reference  to 
the  ground  that  you  have  been  constantly  taking  with  respect  to  the  proclamation 
having  been  premature  and  contrary  to  international  law." 

Lord  Stanley  said  he  did  not  require  that.  He  only  said  he  objected  to  have  that 
a  question  before  the  arbitrator. 

Mr.  W.  E.  FoRSTBR  said  he  believed  that  Mr.  Seward  thought  that  if  he  entered  upon 
the  arbitration  he  must  acknowledge  that  the  assumption  that  he  had  made  that  the 
proclamation  was  not  called  for  was^  a  wrong  one,  and  that  the  noble  lord  should  not 
have  enforced  any  such  conditions.  He  did  not  know  why  we  should  have  refused  arbi- 
tration even  if  Mr.  Seward  had  desired  it  on  the  question  of  recognition,  for  we  had 
the  strongest  possible  case,  and  all  the  noble  lord's  arguments  might  have  been  brought 
before  the  arbitrator  instead  of  as  reasons  why  the  arbitration  should  not  be  assented 
to.  If  arbitration  was  to  mean  that  which  he  believed  was  the  intention  of  the  powers 
who  were  parties  to  the  treaty  of  Paris — and  which  he  hoped  would  be  acted  upon  in 
future— an  attempt  to  decide  a  question  between  two  nations  by  means  of  the  decision 
of  a  third  party  rather  than  by  war  or  a  threat  of  war,  then  the  fact  that  we  were 
confident  as  to  what  our  right  was  was  no  ground  for  not  arbitrating,  and  consequently. 
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if  Mr.  Seward  had  desired  to  refer  this  question,  he  (Mr.  W.  E.  Forster)  did  not  see  why 
his  wish  should  not  have  been  admitted.  But,  at  any  rate,  at  the  end  Mr.  Seward  did 
not  ask  for  this,  and  the  honorable  member  for  Reading  was  right  in  saying  that  his 
last  dispatch  bore  a  different  meaning  from  his  first  one.  He  said  first  that  the  United 
States  would  expect  to  refer  the  whole  controversy,  such  as  it  was  found  in  the  corre- 
spondence, and  this  might  be  supposed  to  include  the  question  of  recognition  ;  but 
after  the  noWe  lord's  reply,  Mr.  Seward  took  different  ground,  or  so  defined  his  first 
statement  that  it  bore  a  different  interpretation.  He  then  said  that  he  must  be  at 
liberty  to  insist  before  the  arbitrator  that  all  the  proceedings  of  the  British  govern- 
ment towards  the  United  States  in  regard  to  the  rebellion  are  among  the  matters 
connected  with  the  vessels  whose  depredations  are  complained  of  He  thought  that 
what  Mr.  Seward  meant  was  that  he  should  have  the  right  to  allege  the  recognition 
as  an  argument  in  favor  of  the  claims  made;  and  he  (Mr.  Forster)'  could  not  see  why- 
he  should.not.be  allowed  to  do  so.  He  thought  that  Mr.  Seward's  argument  would  be 
a  very  bad  one  ;  and,  of  course,  the  noble  lord's  representative  at  the  arbitration  would 
have  had  a  right  to  say  that  the  argument  was  not  relevant ;  and,  indeed,  he  believed 
that  the  representative  of  the  United  States  at  the  arbitration  would  have  felt  that 
the  argument  was  so  bad  that  we  should  never  have  heard  of  it  again.  It  was  very 
much  to  be  regretted  that  after  Mr.  Seward  had  taken  up  this  position  he  should  have 
been  called  on  by  the  noble  lord  to  eat  his  own  words,  but  after  all  he  hoped  that  what 
had  happened  was  only  a  hitch  in  the  settlement,  for  he  could  not  but  believe  that 
some  means  of  settlement  would  be  found.  Everybody  in  England,  and  the  large  body 
of  influential  persons  in  the  United  States,  desired  that  the  matter  should  be  settled. 
He  believed  that  there  was  no  party  in  the  United  States  that  did  not  desire  this 
except  the  Fenians.  If  it  should  turn  out  that  he  was  right  in  the  supposition  that 
the  American  government  only  wanted  to  make  use  before  the  arbitrator  of  certain 
arguments,  he  hoped  that  the  noble  lord  would  not  object  to  their  doing  so ;  but 
would  allow  those  arguments  to  be  used,  reserving  to  himself  the  right  of  disproving 
them.  They  should  further  consider  whether  arbitration  was  the  only  means  of  settling 
the  matter.  Tremendous  injury  had  been  inflicted  on  American  citizens  by  means 
of  the  attacks  upon  their  ships,  and  if  the  present  misunderstanding  was  not  settled 
upon  a  principle  which  would  carry  with  it  the  feeling  and  moral  sense  of  both  coun- 
tries, there  was  reason  to  fear  that  whenever  we  engaged  in  war  we  would  suffer  in 
the  same  way.  What  naturally  came  forward  under  these  circumstances  was  the  wish 
that  international  law  should  be  so  arranged  that  in  future  the  inhabitants  of  both 
countries  should  be  prevented  from  carrying  on  private  war.  And  if  America  should 
say,  in  answer  to  tjiat  proposition,  "  You  must  first  make  recompense  for  what  has 
passed,"  why  should  not  that  matter  be  considered  ?  If  the  two  countries — the  great- 
est maritime  nations  in  the  world — agreed  to  some  international  or  municipal  law 
which  would  prevent  the  escape  of  these  pirate  vessels  for  the  future,  we  might  be 
quite  ready  to  give  indemnity  for  the  past.  The  noble  lord  had  alluded  to  the  propo- 
sition of  Mr.  Seward.  There  were  now  several  questions  in  dispute  between  the  two 
countries,  and  it  was  impossible  to  believe  that  a  willingness  on  the  part  of  her 
Majesty's  government  to  settle  them  would  not  be  responded  to  by  the  government  of  the 
United  States.  He  could  not  but  think  that  if  any  statesman  of  high  position  in 
England  were  sent  to  America  by  the  noble  lord,  with  power  to  arrange  all  the 
matters  in  dispute,  they  could  all  be  arranged.  He  repeated  that  there  was  no  party 
in  England  that  did  not  wish  for  a  settlement,  and  he  believed  that  there  was  no  such 
party  in  America,  except  those  irreconcilable  enemies  of  ours  whose  only  hope  lay  in 
such  questions  remaining  unsettled ;  and  if  we  could  get  rid  of  these  questions  we 
should  strike  a  greater  blow  at  Fenianism  than  by  anything  else  which  we  could  do. 

SiK  George  Bowyee  said  that  the  honorable  member  who  had  just  addressed  the 
House  hatl  assumed  that  the  question  of  the  Alabama  involved  that  of  the  carrying  on 
of  private  war  by  the  subjects  of  one  country  against  another  country.  For  his  own 
part  he  was  unable  to  see  the  justice  of  that  view.  But  his  object  in  rising  was  to  call 
attention  to  one  aspect  of  this  subject  which,  in  his  opinion,  had  not  been  sufficiently 
considered.  He  referred  to  the  bearing  on  the  Alabama  question  of  the  doctrine  of 
international  law  with  respect  to  contraband  of  war.  Some  persons  supposed  that  the 
doctrine  established  what  they  termed  a  conflict  of  right,  because  on  the  one  hand  pri- 
vate persons  are  allowed  to  deal  in  contraband  of  war,  while  on  the  other  belligerents 
have  a  right  to  condemn  that  contraband  of  war.  Now,  with  all  due  respect  for 
those  authorities  who  held  this  view,  he  must  express  his  opinion  that  to  talk  to  a 
jurist  about  "  conflictingrights  "  was  about  the  same  thing  as  to  talk  to  a  mathematician 
of  a  triangle  the  three  angles  of  which  were  greater  or  less  than  two  right  angles.  For 
to  prevent  any  man  from  doing  that  which  he  has  a  right  to  do  is  not  the  exercise  of 
a  right,  it  is  a  wrong.  What,  then,  was  the  real  principle  of  the  most  important 
doctrine  of  international  law  in  regard  to  contraband  of  war?  He  need  not  quote 
authorities  on  this  point,  because  the  law  was  so  clear.  The  principle  was  that  no 
government  was  bound  to  make  itself  responsible  for  the  ordinary  trade  of  its  subjects 
when  that  trade  was  carried  on  with  belligerents.    If  that  principle  were  not  laid 
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down  it  would  he  extremely  difficult,  aud  perhaps  impossible,  for  a  government  to  main- 
tain neutrality,  The  sale  of  a  stand  of  arms  or  a  barrel  of  gunpowder  would  compro- 
mise the  neutrality  of  a  country,  and  it  would,  therefore,  be  necessary  for  every 
country,  when  a  war  was  going  on  in  any  part  of  the  world,  to  keep  an  inquisitorial 
surveillance  over  the  whole  trade  of  its  subjects,  though  practically  it  would  be  almost 
impossible  to  carry  out  such  a  surveillance.  It  was  in  order  to  avoid  this  inconvenience 
that  the  doctrine  of  international  law  had  been  established  in  regard  to  contraband  of 
war — namely,  that  the  subjects  of  a  neutral  country  might  carry  on  trade  with  a  bellig- 
erent, as  if  no  war  existed,  while  on  the  other  hand  the  belligerent  might  seize  on  the  high 
seas  anything  which  was  contraband  of  war.  And  for  the  more  clear  understanding  of 
that  right  it  had  been  the  habit  of  belligerents  to  publish  at  the  commencement  of  a 
war  a  declaration  enumerating  the  articles  which  they  would  consider  to  be  contra- 
band of  war.  Vattel  stated  the  doctrine  clearly  in  a  few  words,  in  book  3,  chapter  7, 
of  his  work  on  international  law.    He  said  : 

"If  a  nation  trades  in  arms,  timber,  ships,  munitions  of  war,  I  cannot  complain  that 
it  furnishes  these  things  to  my  enemy,  provided  it  does  not  refuse  to  sell  those 
articles  to  me  at  a  reasonable  price.  It  exercises  its  traffic  without  intention  to  injure 
me,  and  by  continuing  that  traffic  as  if  I  were  not  at  war  it  gives  me  no  just  cause  of 
complaint." 

Anything  more  completely  in  point  it  would  be  difficult  to  find.  Now,  let  us  apply 
this  clear  principle,  not  only  of  international  law,  but  of  sound  common  sense,  to  the 
case  of  the  Alabama.  The  States  of  the  South  being  at  war  with  the  States  of  the 
North,  sent  to  certain  eminent  ship-builders  at  Liverpool  a  commission  to  build  a  ship 
according  to  specification.  No  doubt  the  specification  showed  that  the  ship  was  to  be 
us'xl  for  a  warlike  purpose,  but  that  was  precisely  the  case  contemplated  by  Vattel. 
These  people  traded  in  ships  in  the  ordinary  course  of  their  trade,  and  were  as  much  at 
liberty  to  sell  a  ship  to  the  North  as  to  the  South ;  and  it  was  not  their  duty  to  con- 
sider whether  the  vessel  was  intended  for  warfare  or  for  the  peaceful  operations  of 
commerce.  But  the  Northern  States  had  their  remedy.  All  the  Northern  States  had 
to  do  was  to  capture  the  Alabama  and  to  condemn  her  as  contraband  of  war.  What 
had  the  English  government  to  do  with  the  Alabama  ?  They  were  not  bouud  to  keep 
a  surveillance  over  all  the  ship-building  establishments  in  this  kingdom.  All  that  the 
English  government  had  to  consider  was  that  they  would  have  been  guilty  of  a  breach 
of  neutrality  if  they  had  allowed  one  belligerent  to  purchase  ships  and  had  prevented 
the  other  doing  the  same.  It  was  only  by  perfectly  impartial  conduct  towards  both 
belligerents  that  England  could  be  expected  to  preserve  her  neutrality.  Now  with 
regard  to  the  foreign  enlistment  act  it  seemed  to  be  assumed  on  one  side  that  that  act 
made  an  alteration  in  the  position  of  England  with  respect  to  international  law;  but 
that  could  not  be  maintained  by  a  tittle  of  sound  legal  argument.  If  the  foreign 
enlistment  act  could  be  enforced  only  by  the  action  of  government,  then  the  comity  of 
nations  might  have  required  that  the  government  should  have  taken  action  in  the 
matter  of  the  Alabama,  stopped  the  ship  from  leaving  Liverpool,  and  punished  those 
who  had  violated  the  act.  Even  then,  however,  it  would  have  been  for  the  English 
government  to  have  considered  whether  it  would  enforce  the  law  or  not,  because  it  is  a 
universal  principle  of  public  law,  founded  on  the  exclusive  sovereignty  of  every  gov- 
ernment, that  within  its  own  territory  no  country  is  bound  to  enforce  its  municipal 
law  at  the  dictation  of  a  foreign  government.  This  was  the  distinction  bettneen 
municipal  law  and  a  treaty.  If  the  foreign  enlistment  act  had  been  a  treaty  with  the 
United  States,  then  the  British  government  must  have  enforced  the  provisions  of  it ; 
hut  the  foreign  enlistment  act  was  a  municipal  law ;  municipal  laws  were  made  for 
municipal  purposes ;  and  it  was  the  right  of  every  sovereign  State  to  consider,  with 
reference  to  its  own  interests  and  the  object  its  legislature  had  in  view,  whether  it 
would  or  would  not,  in  any  particular  instance,  enforce  its  own  municipal  laws.  The 
foreign  enlistment  act  was  not  one  of  those  acts  which  could  be  enforced  only  at  the 
instance  of  the  government.  Any  British  subject  or  any  foreigner  could  go  into  a 
court  of  law  and  call  for  its  enforcement ;  and  the  Crown  v;-ould  lend  its  name  to  any 
prosecutor  under  this  act.  It  was  true  that  power  was  given  to  the  principal  officer  of 
customs  to  detain  a  vessel ;  but  that  did  not  impair  the  statement  of  the  law  he  had 
made.  It  was  perfectly  competent  for  the  American  minister  or  consul,  or  anybody 
whatever  to  go  before  a  magistrate  and  lay  an  information  against  a  ship-builder,  and 
ask  for  a  warrant  against  him  and  all  concerned  in  a  breach  of  the  law.  Thereupon 
these  persons  would  have  been  apprehended,  and  the  principal  officer  of  customs,  in 
dischaige  of  a  purely  ministerial  duty,  and  in  obedience  to  a  warrant  issued  by  a 
competent  authority,  would  have  detained  the  ship.  It  appeared  to  him  that  the  gov- 
ernment of  this  country  ought  to  have  said  to  the  minister  of  the  United  States,  "We 
do  not  wish  to  undertake  an  unlimited  responsibility  with  regard  to  the  dealings  of 
the  trade  of  our  subjects  in  contraband  of  war,  but  in  any  matter  which  may  involve 
a  violation  of  one  of  our  municipal  laws  go  you  into  a  court  of  law  and  lay  your  infor- 
mation before  a  magistrate.  You  will  receive  redress,  and  the  law,  as  laid  down  by 
judicial  authority,  will  be  put  in  force  by  the  executive."    That  was  the  course  her 
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Majesty's  goverument  ought  to  have  taken  ;  but  the  government  of  the  day  committed 
a  great  error — an  error  which  gave  them  the  appearance  of  being  responsible.  They 
tooli  action  in  the  matter ;  they  telegraphed  to  Liverpool,  and  sent  down  persons  to 
stop  the  Alabama ;  and  by  doing  so  they  made  themselves  appear  to  be  responsible  for 
the  trade  of  the  ship-builders.  They  appeared  to  renounce  the  right  which  every  gov- 
ernment has  of  saying,  "According  to  the  rules  of  international  law  we  are  not  bound 
to  interfere  with  the  trade  of  our  subjects,  and  when  our  subjects  do  trade  with  bellig- 
erents in  things  which  are  to  be  used  for  warlike  purposes,  it  is  for  the  other  belliger- 
ents to  take  their  own  remedy  by  capture."  But  although  the  government  of  the  day 
committed  a  mistake  by  Interfering  in  this  matter,  that  did  not  really  alter  the  merits  . 
of  the  case.  What  the  government  did  was  a  work  of  supererogation  ;  they  did  more 
than  they  were  bound  to  do,  what  they  were  not  obliged  to  do,  and  might  have  declined 
to  do.  With  all  respect  to  the  government  of  the  United  States,  it  appeared  rather 
hard  when  the  English  government  stepped  forward  and  did  what  international  law 
did  not  peremptorily  require  them  to  do,  that  they  should  be  made  responsible  for  a 
slip  and  a  failure  in  doing  what  they  intended  to  do.  No  doubt,  it  was  unfortunate,  after 
the  British  government  undertook  to  stop  the  Alabama,  that  it  should  have  escaped ; 
but  that  was  an  accident.  The  government  of  the  United  States  had  not  imputed 
fraud  or  dishonesty  to  our  government.  Whether  somebody  did  or  did  not  betray  the 
secrets  and  intentions  of  the  government  was  immaterial — the  government  stood  guilt- 
less in  the  matter.  They  took  action  and  did  what  they  were  not  bound  to  do  for  the 
enforcement  of  the  act ;  and  there  the  matter  ended.  The  United  States  government 
could  have  no  fair  and  reasonable  ground  of  complaint.  He  had  laid  this  argument 
before  the  House,  becaiise  this  was  a  part  of  the  question  which  had  not  been  suffici- 
ently ventilated.  He  agreed  with  the  honorable  member  for  Beading  (Mr.  Shaw-Le- 
fevre)  that  the  temperate  and  quiet  discussion  of  the  matter  might  probably  promote 
a  solution  of  the  difficulty,  and  he  was  sure  there  was  no  one  who  did  not  wish  to  see 
the  matter  settled  in  such  a  manner  as  to  satisfy  even  the  government  of  the  United 
States.  The  feelings  of  the  people  of  this  country  were  friendly  toward  the  United 
States,  and  he  believed  it  was  a  mistake  to  suppose  that  conservative  members  of  the 
House  were  less  friendly  to  the  United  States  because  they  entertained  some  dislike 
for  the  institutions  of  that  country.  The  question  whether  the  recognition  of  the  South 
as  a  belligerent  ought  or  ought  not  to  be  included  in  the  reference  was  one  rather  for 
the  Crown  than  for  the  House  of  Commons.  It  was  a  question  of  policy  depending 
upon  a  number  of  circumstances  and  facts  which  were  best  known  to  the  government 
and  those  who  had  conducted  negotiations.  There  was  a  considerable  degree  of  doubt 
upon  the  subject,  and,  that  being  so,  the  House  would  act  unwisely  if  it  expressed  an 
opinion  on  one  side  or  the  other.  If  the  question  of  the  recognition  of  the  South  were 
referred  to  arbitration,  he  believed  it  would  be  decided  in  Kivor  of  this  country.  In 
saying  this  he  could  not  give  entire  assent  to  some  of  the  arguments  adduced  from  the 
treasury  bench,  and  by  those  who  took  the  view  of  .the  government.  It  had  been  sup- 
posed that  by  the  very  fact  of  the  establishment  of  a  blockade  the  government  of  the 
United  States  precluded  themselves  from  denying  the  quality  of  a  belligerent  to  the 
South.  That  was  a  mistake,  because  there  was  a  well-known  doctrine  of  the  law  of 
nations  called  that  of  "  unilateral  war,"  which  implied  that  one  side  might  claim  all  the 
rights  of  belligerents  without  conceding  similar  right  to  the  other  side ;  and  no  doubt  that 
doctrine  would  be  urged  if  the  question  of  recognition  went  to  arbitration.  It  was  a 
doctrine  of  a  subtle  nature,  and  only  known  to  those  who  had  given  considerable  atten- 
tion to  the  subject  of  international  law ;  and  it  was  one  that  was  strongly  urged  by  no 
less  an  authority  than  Bynkershoek,  who  supported  it  by  forcible  arguments.  It  was 
not  clear,  as  some  speakers  had  stated  it,  that  the  doctrine  might  not  be  urged  success- 
fully agaiust  us  if  the  question  were  referred  to  arbitration. 

Mr.  Sanbfoed  felt  indebted  to  the  honorable  gentleman  who  had  introduced  this  sub- 
ject for  haviug  elicited  from  every  member  who  had  spoken  a  desire  of  maintaining 
the  friendliest  relations  between  this  country  and  the  United  States,  and  a  readiness 
to  do  everything  consistent  with  national  honor.  That  feeling  was  shared,  he  was 
coniident,  by  every  member  of  the  House.  The  honorable  member  for  Bradford  (Mr. 
W.  E.  Forster)  had  referred  to  the  future.  Now,  he  hoped  that  when  we  came  to  con- 
sider the  future  relations  of  maritime  powers  it  would  not  be  merely  with  a  view  to 
an  agreement  between  England  and  the  United  States,  but  that  a  congress  of  all  the 
great  maritime  powers  would  be  called,  so  that  the  municipal  law  of  each  country 
might  be  modified  in  accordance  with  the  principles  which  that  congress  might  deter- 
mine. He  should  not  have  risen  but  that  it  appeared  to  him  that  the  honorable  and 
leaxned  member  who  had  brought  this  question  forward  (Mr.  Shaw-Lefevre)  did  not 
seem  to  be  aware  of  the  ground  upon  which  the  case  on  the  part  of  the  United  States 
could  be  urged.  The  honorable  member  seemed  to  think  that  the  United  States  com- 
plained of  the  sending  forth  of  the  Alabama  as  a  violation  of  international  law.  Now, 
it  was  clear  that  any  citizen  who  chose  might  send  out  an  armed  vessel  for  the  South, 
just  as  another  might  send  arms  to  the  North,  there  being  in  each  case  the  liability  to 
capture  as  contraband  of  war.    The  only  ground  which  they  could  take  was  either  mala 


714  CLAIMS   AGAINST   GREAT  BRITAIN. 

fides  or  a  lax  administiratioii  of  the  law.  He  presumed  they  would  adopt  the  latter 
ground.  Had  the  Alabama,  however,  been  seized  on  starting,  it  would  have  been  a 
questionable  act,  and  might  have  rendered  the  government  liable  to  damages,  the  opin- 
ion of  no  less  an  authority  than  Lord  Cairns  being  that  such  an  act  would  be  a  strain- 
ing of  the  law.  It  would  only  have  been  the  case  of  the  Alexandra  over  again.  If,  on 
the  other  hand,  only  municipal  law  had  been  violated,  there  arose  the  question  who 
were  the  best  judges  of  our  municipal  law  ?  Surely  the  law  officers  of  the  Crown. 
This  was  the  principle  laid  down  in  the  dispatch  of  Lord  Russell,  which  had  been 
quoted,  and  adopted  by  the  noble  lord  the  member  for  King's  Lynn  when  he  came  into 
office.  He  had  no  wish  to  find  fault  with  the  noble  lord's  policy,  because  the  noble 
lord,  (Lord  Stanley,)  he  was  sure,  had  been  actuated  by  a  sincere  wish  of  main- 
taining friendly  relations  with  the  United  States,  but  it  seemed  to  him  that  he 
had  assumed  a  heavy  responsibility  in  admitting  the  principle  of  submitting  to 
arbitration  the  question  of  a  lax  administration  of  municipal  law  by  the  executive, 
for  at  some  future  time  it  might  bring  upon  this  country  a  serious  liability.  It  would 
be  in  the  memory  of  honorable  members  that  some  years  ago  the  Austrian  government 
called  our  attention  to  the  fact  that  an  extensive  fabrication  of  Hungarian  notes  was 
going  on  in  this  country.  The  English  government  took  action  upon  the  matter,  but 
too  late,  and  the  notes  went  forth  and  were  employed  for  the  purposes  of  the  Hunga- 
rian rebellion.  Now,  on  the  noble  lord's  principle,  we  might  have  been  held  responsi- 
ble for  thg  injury  sustained  by  Austria  through  that  rebellion.  Whether  the  principle 
was  right  or  wrong  he  would  not  say,  but  it  was  a  perfectly  new  one  in  international 
law,  and  might  involve  disagreeable  consequences  on  some  future  occasion.  Within 
the  last  few  months  he  had  met  a  great  number  of  Americans,  and  they  seemed  ani- 
mated with  a  good  feeling  towards  England;  but  he  had  found  that  though  perfectly 
reasonable  and  moderate  on  every  other  subject,  they  became  very  excited  the  moment  the 
Alabama  claims  were  mentioned.  This  indicates  a  deep-seated  feeling  of  injustice,  the 
existence  of  which  was  much  to  be  deplored,  and  he  could  not  but  think  that  if  a  little 
time  were  allowed  for  feelings  of  irritation  to  subside,  negotiations  might  be  resumed 
in  a  calm  spirit.  Should  they  be  resumed,  he  would  offer  a  suggestion  to  the  noble 
lord  with  respect  to  the  choice  of  a  negotiator.  He  should  not  recommend  any  noble 
lord,  for  he  did  not  believe  the  Americans  were  such  snobs  and  flunkies  as  they  were 
sometimes  supposed  to  be ;  indeed,  he  was  sure  they  were  not  one-tenth  part  so  guilty 
as  ourselves.  There  was  one  man  who,  he  thought,  was  especially  suited  to  the  post-- 
a  man  whose  name  was  a  household  word  throughout  the  United  States,  as  a  staunch 
friend  of  that  country — he  referred  to  the  honorable  member  for  Birmingham,  (Mr.  John 
Bright.)  [A  laugh.]  The  honorable  gentleman  who  laughed  could  not  have  properly 
considered  the  question,  for  what  was  the  object  to  be  sought  in  selecting  a  negotiator  ? 
■Was  it  not  that  the  negotiations  might  arrive  at  a  speedy  and ; successful  termination? 
Well,  who  was  so  likely  to  bring  that  about — who  was  so  likely  to  conciliate  our  oppo- 
nents as  the  honorable  member  for  Birmingham  ?  The  suggestion  might  not  find  favor 
with  some  honorable  gentlemen  on  the  opposite  bench,  but  he  believed  it  would  find 
great  favor  in  the  country.  The  appointment  of  one  who  had  always  shown  a  friendly 
.spirit  towards  the  United  States  would  go  far  to  remove  the  feeling  of  injustice  under 
which  the  Americans  now  labored,  and  he  would  be  able,  if  any  man  were,  to  carry  the 
megotiations  to  a  satisfactory  termination. 

Mr.  J.  Stuaet  Mill.  I  think,  sir,  that  no  one  can  have  listened  to  this  debate  with- 
out being  ready  to  admit  that  it  has  elicited  statements  of  a  singularly  gratifying  and 
satisfactory  nature,  and  it  might  have  been  hoped  that  we  were  approaching  to  a  very 
great  degree  of  unanimity  upon  the  essentials  of  the  question,  had  it  not  been  for  the 
two  speeches  of  the  honorable  gentlemen  who  have  just  preceded  me,  and  who  have 
revived  points  of  international  law  in  connection  with  this  dispute  in  a  manner  that 
would  almost  lead  one  to  suppose  they  had  not  read  very  attentively  the  discvissions 
which  have  previously  taken  place  on  the  subject.  I  say  this  with  the  more  regret, 
[because  no  fault  can  be  found  with  the  tone  or  feeling  of  either  of  those  honorable  gen- 
tlemen ;  and  in  the  case  of  the  honorable  gentleman  opposite,  (Mr.  Sandford,)  an  amount 
of  good  feeling  towards  America  has  been  displayed  which  may,  perhaps,  surprise  some 
who  sit  on  this  side  of  the  House,  but  which  does  not  surprise  me.  It  seems  to  me  that, 
in  reviving  these  questions,  those  honorable  gentlemen  have  ignored  the  distinction 
which  has  been  the  fundamental  and  grand  point  on  which  the  discussion  has  turned — 
I  aUude  to  the  broad  distinction  which  writers  on  international  law  recognize  between 
trade  in  contraband  of  war,  and  the  use  of  a  neutral  country  as  a  base  of  military  and 
naval  operations.  It  is  true,  and  has  not  been  denied,  that  a  ship  of  war  might  be 
exported  from  England  to  one  of  two  belligerents  with  no  more  objection  or  violation 
of  international  law  than  there  would  be  in  the  case  of  exporting  military  stores ;  but 
in  that  case  there  was  this  condition,  that  the  ship  ought  to  go  direct  to  the  port  of 
the  belligerent  for  whom  she  is  intended,  without  any  intermediate  hostile  operations, 
and  thence  might  go  forth  to  carry  devastation  and  destruction  among  the  ships  and 
commerce  of  the  other  belligerent.  But  what  has  been  done  in  the  case  of  the  Ala- 
bama was  very  different  from  this.    An  emissary  was  sent  by  the  Confederate  States 
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to  make  arrangements  for  the  fitting  out  in  this  country  of  a  naval  expedition  to  levy 
war  against  the  commerce  of  the  North.  The  honorable  and  learned  member  for  Dun- 
dalk  (Sir  George  Bowyer)  appeared  to  think  that  that  would  be  fair  if  both  parties 
were  allowed  to  be  equally  benefited ;  but  practically  both  parties  never  can  be  equally 
benefited,  for,  although  the  liberty  may  ostensibly  be  the  same  to  each,  the 
fact  generally  is  that  only  one  party  needs  it,  and  is  benefited,  while  the  other  is 
not  benefited.  Again,  if  a  neutral  country  allows  its  territory  to  be  made  the  basis 
from  which  a  hostile  expedition  can  be  fitted  out,  it  permits  this  to  be  done  in  a 
place  which  the  opposite  party  is  not  permitted  to  go  to  for  the  purpose  of  obstructing 
the  operations.  Suppose  the  Alabama  had  been  fitted  out  in  a  confederate  port,  it 
would  have  been  in  the  power  of  the  North,  on  receiving  intelligence  of  this  being  the 
case,  to  have  out  the  vessel  out  of  the  harbor,  or  intercepted  its  departure,  or  to  have 
bombarded  and  destroyed  the  dockyard  in  which  it  was  under  construction.  But  they 
could  not  do  that  in  a  neutral  country,  and  consequently  such  a  country,  in  permitting 
such  a  proceeding,  would  voluntarily  have  committed  a  breach  of  neutrality,  by  giving 
the  benefit  of  its  protection  to  a  portion  of  the  naval  force  of  one  belligerent  against 
the  other.  As  to  the  question  whether  this  "country  can  be  required  by  a  foreign 
country  to  enforce  its  own  municipal  laws,  the  honorable  member  for  Maldon  (Mr. 
Saudford)  has  gone  so  far  as  to  attach  blaine  to  the  noble  lord  the  secretary  for  foreign 
affairs  for  allowing  that  question  to  be  referred  to  an  arbitrator.  But  I  apipiehend  the 
noble  lord  has  assented  to  nothing  of  the  kind.  The  question  is  not  whether  we  have 
permitted  a  violation  of  our  municipal  law,  with  which  foreign  countries  have  nothing 
to  do ;  the  question  is,  whether  foreign  countries  have  a  right  to  require  of  us  the  ful- 
fillment of  our  international  duties  ?  It  is  on  the  ground  of  international  duty,  and  on. 
that  ground  only,  that  they  can  bring  any  complaint  against  us.  The  question  is 
simply  this :  are  we  bound'  by  international  law  to  prevent  certain  things  from  being 
done,  and  being  so  bound,  did  we  do  all  we  could  to  fulfill  that  duty?  It  may  have 
been  that  we  were  under  obligations  to  make  fresh  municipal  laws  if  those  in  existence 
were  not  sufficient  to  enable  us  to  fulfill  our  international  duties.  Without  going  any 
further  into  this  question  of  international  law,  I  congratulate  the  House  and  the 
country  on  the  fact,  no w  so  obvious,  that  the  point  at  issue  is  an  extremely  small  one. 
But  if  a  very  small  point  prevents  the  settlement  of  a  very  great  question,  the  smaller 
that  point  the  greater  the  reason  for  lamentation,  and  possibly  for  blame.  I  do  not  think 
there  is  much  room  in  the  present  case  for  blame  in  any  quarter,  because  this  discus- 
sion, as  well  as  the  correspondence — and  especially  this  discussion — has  brought  out 
evidence  that  the  two  parties  to  the  correspondence  have  not  thoroughly  understood 
one  another.  The  noble  lord  (Lord  Stanley)  has  not  thoroughly  understood  what  the 
United  States  demanded ;  and,  on  the  other  hand,  the  United  States  government  has 
not  thorougly  what  the  noble  lord  refused.  I  apprehend  that  the  United  States  have 
never  demanded  that  the  question,  whether  we  were  premature  in  recognizing  the  bel- 
ligerent rights  of  the  confederates,  should  be  referred  to  the  arbitrator.  I  do  not  think 
they  have  ever  claimed  that,  or  possibly  could  claim  it,  because  they  have  never  main- 
tained that  our  recognition,  even  if  premature,  was  a  violation  of  international  law. 
I  have  seen  it  admitted  again  and  again  in  strongly-written  statements  of  American 
writers,  and  even,  I  believe,  in  the  writings  of  Mr.  Seward  himself,  that  our  recogni- 
tion of  belligerent  rights  was  a  thing  about  the  time  of  which  we  had  by  international 
law  a  right  to  decide  for  ourselves.  It  was  urged  that  what  we  did  was  unfriendly, 
precipitate,  and  even  unprecedented  in  its  precipitation ;  but  I  am  not  aware  that  it 
has  ever  been  contended  that  by  our  act,  unfriendly,  precipitate,  and  unprecedented 
though  it  might  have  been,  we  committed  any  violation  of  international  law  for  which 
we  owed  them  reparation.  It  has  been  observed  by  my  honorable  friend  the  member 
for  Kea'ding  (Mr.  Shaw-Lefevre)  in  his  very  able  and  conclusive  speech,  and  it  has  also 
been  repeated  in  the  very  valuable  remarks  of  my  honorable  friend  the  member  for 
Bradford,  (Mr.  W.  E.  Forster,)  that  what  the  Americans  claim  is  that  they  should  be 
allowed  to  use  this  early  recognition  as  an  argument  to  convince  the  arbitrator  that 
the  depredations  of  the  Alabama  would  probably  not  have  taken  place  at  all,  oj  not  to 
so  great  an  extent,  if  it  had  not  been  for  this  unfriendly  act  on  our  part.  They  contend 
that  inasmuch  as  they  have  a  right  to  reparation  on  different  grounds,  they  have  a 
right  to  show  that  this  conduct  on  our  part  has  made  the  evil  worse  than  what  it  wonld 
otherwise  have  been.  Wtether  this  would  be  a  good  argument  or  not  I  will  not  say ;  but 
if  it  is  a  relevant  one,  they  ought  to  be  allowed  to  use  it ;  and,  if  it  is  not  relevant,  why 
should  you  stipulate  for  its  exclusion  ?  If  you  are  to  stipulate  for  the  exclusion  of  every 
frivolous  or  irrelevant  argument,  I  fear  that  you  will  have  a  very  long  list  of  such  stip- 
ulations. Surely,  any  one  who  is  competeut  to  arbitrate  between  two  great  states  is 
competent  to  decide  also  what  are  relevant  and  what  are  frivolous  arguments.  I  cannot 
help  thinking  that  no  impartial  person  would  have  any  difficulty  in  allowing  either 
side  full  liberty  to  introduce  what  argument  it  pleased,  and  that  we.might  safely  allow 
him  to  listfa  to  this  or  to  anything  else  that  might  be  urged  in  aggravation  of  the 
claims  against  us  for  damages.  Would  it  be  worth  while  to  exclude  one  fallacious 
argument  when  we  cannot  exclude  all  ?    We  must  leave  some  latitude,  limited  only  by 
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the  clieoli  whicli  the  good  sense  and  forbearance  of  the  disputants  on  either  side  would 
impose  upon  them.  The  United  States  might  stipulate  on  their  part  that  we  should 
not  use  irrelevant  arguments,  but  they  have  not  done  so.  This,  however,  is  only  a 
part  of  the  case  ;  and,  perhaps,  I  should  not  have  risen  if  I  had  not  wished  to  say  how 
cordially  I  welcome  those  hints  which  have  been  thrown  out  by  the  noble  lord,  (Lord 
Stanley,)  and  the  observations  which  have  been  made  by  my  honorable  friend  (Mr.  W. 
E.  Forster)  as  to  the  possibility  of  onr  settling  this  question  in  some  other  way  than  by 
arbitration.  Indeed  I  do  not  very  ole.irly  see  what  arbitration  is  specially  required  for. 
The  case  is  this :  I  believe  there  are  few  in  this  country  now,  and,  but  for  the  last  two 
speakers,  I  might  have  said  I  should  hope  there  were  none  in  this  House,  whatever 
might  have  been  the  case  formerly,  who  were  disposed  to  deny  that  we  owed  repara- 
tion of  some  sort,  or  in  some  degree,  to  the  United  States ;  it  is  quite  clear  that  the 
noble  lord  thinks  so,  and,  therefore,  this  is  not  a  case  where  we  want  arbitration.  If 
we  owe  anything  we  must  pay  it ;  and  what  we  want  is  some  one  to  say,  not  whether 
we  ought  to  pay,  but  how  much.  This  would  be  best  decided,  not  by  an  arbitrator, 
but  by  a  mixed  commission.  The  principal  duty  which  this  mixed  commission  would 
have  to  discharge  would  be  to  investigate  each  particular  claim,  and  to  say  what  might 
be  rejected  altogether  and  what  had  nothing  particular  to  do  with  the  depredations  of 
the  Alabama.  It  wouM  have,  in  fact,  to  ascertain  the  real  damage  which  the  commerce 
of  the  United  States  had  received  from  this  act  of  negligence  on  our  part  in  letting  the 
Alabama  leave  our  ports.  I  cannot  but  think  that  there  is  a  great  increase  of  good  and 
friendly  feeling  on  both  sides.  The  noble  lord  admits  that  the  Americans  are  coming  to 
more  reasonable  views,  and,  with  the  great  change  of  opinion  which  has  taken  place  in 
this  country,  I  venture  to  think  that, there  are  now  few  people  who  do  not  believe  that 
the  arbitrator  would  decide  against  us,  and  that  it  would  be  extremely  for  the  interests  of 
the  country  that  he  should  so  decide.  In  this  state  of  things,  if  some  person — I  will  not 
say  my  honorable  friend  the  member  for  Birmingham,  (Mr.  Bright,)  but  if  any  person, 
not  unacceptable  to  the  Americans,  were  sent  to  them  and  negotiations  reopened ;  if 
those  negotiations  began  with  an  admission  that  we  owed  them  reparation,  and  that 
the  object  was  merely  to  ascertain  what  was  the  amount  that  was  reasonably  due  from 
ns,  I  cannot  believe  that  there  would  be  any  serious  difficulty  in  arriving  at  a  settle- 
ment without  going  beyond  the  two  disputants.  I  most  earnestly  hope  that  something 
of  this  sort  was  intended  in  the  hint  which  Mr.  Seward  has  thrown  out.  It  is,  besides, 
not  unworthy  of  consideration  that  the  grand  point  is  the  settlement  of  what  is  to  be 
henceforth  the  law  of  nations ;  and  that  question  is  settled,  so  far  as  we  are  concerned, 
the  moment  we  admit  that  reparation  is  due  from  us.  If  we  admit  that  we  owe  repara- 
tion for  the  depredations  which  the  Alabama,  without  any  bad  intention  on  our  part, 
was  enabled  to  commit,  then  I  apprehend  that  a  question  of  international  law,  which 
was  much  disputed,  and  which  may  again  be  the  subject  of  quarrel,  will,  so  faras  this 
country  and  the  United  States  are  concerned,  be  forever  settled. 

Mr.  Gladstone.  Sir,  the  observations  which  I  have  to  make  are  very  few,  and  they 
will  be  strictly  confined  to  the  point  before  the  House.  I  cannot,  however,  allow  the 
debate  to  close  without  expressing  my  obUgatious  to  my  honorable  friend  the  member 
for  Reading  (Mr.  Shaw-Lefevre)  lor  the  very  temperate  and  able  manner  in  which  he 
brought  this  subject  before  the  House.  I  am  bound,  also,  to  express  my  obligations  to 
the  noble  lord,  the  secretary  of  state  for  foreign  affairs,  on  account  of  the  statement 
which  he  made,  and  the  spirit  to  which  the  whole  of  that  statement  was  conceived. 
That  was  a  speech  of  the  most  thorough  equity,  both  to  those  who  preceded  him  in  office, 
and  to  those  with  whom  he  has  come  in  contact  during  these  very  difficult  negotations. 
In  referring  to  the  proceedings  of  Earl  Russell  he  fairly  stated  the  difference  made  by 
time  and  circumstances  in  the  nature  of  the  very  same  proposal  and  in  the.  way  of 
handling  it,  when  it  proceeds  from  the  very  same  parties.  Bearing  that  in  mind,  I 
think  I  may  admit  that  the  noble  lord,  when  he  determined  to  make  his  proposal  for 
arbitration,  exercised  a  wise  discretion,  and,  without  in  any  degree  compromising  the 
honor  of  this  country,  took  a  step  that  was  likely  to  lead  to  the  termination  of  a  diffi- 
culty of  a  very  serious  character.  I  listened  with  great  respect  to  the  speech  of  my 
honorable  friend  who  has  just  sat  down,  and  there  was  one  very  material  portion  of  that 
speech  in  which  I  concur.  I  am  not  able  to  understand  from  the  papers  before  the  House 
on  what  precise  point  it  was  that  the  negotations  came  to  a  close.  My  honorable  friend, 
however,  put  his  con.struction  upon  the  expressions  used  by  Mr.  Seward  in  declining  to 
waive  his  title  to  bring  a  certain  question  before  the  arbitrator.  That  construction  is 
entirely  different  from  the  construction  of  the  noble  lord.  I  must  own  that  in  reading 
these  papers — ^having  no  other  sources  of  information  open  to  me  than  those  which  are 
open  to  my  honorable  friend — I  am  not  able  to  decide  what  was  really  the  meaning  of 
Mr.  Seward,  and  in  what  manner  he  intended  to  treat  the  question  of  belligerent  rights 
when  it  should  come  before  the  arbitrator.  If  he  intended  to  obtain  the  judgment  of 
the  arbitrator  upon  the  question  whether  we  were  justified  in  our  recognition  of  the 
belligerent  rights  of  the  South,  then  that  is  one  aspect  of  the  case.  But  if  Mr.  Seward 
intended  to  treat  it  as  a  matter  of  collateral  illustration,  and  to  show  incidentally  the 
mischief  which  resulted  to  the  United  States  as  a  consequence  of  that  actj  or  to  show 
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that  vre  were  not  suffloiently  alive  to  our  duty  as  neutrals,  then  the  question  would 
assume  quite  a  different  aspect.  I  own  that  if  the  effect  of  the  speech  of  the  noble 
lord  had  lieen  to  leave  us  without  any  prospect  of  the  practical  resumption  of  the 
negotiations,  I  should  have  regarded  with  very  great  pain  and  regret  what  appears  to 
me  to  be  an  ambiguity  quite  beyond  any  power  of  solution  by  us.  My  honorable 
friend  who  has  just  sat  down  may  be  right  in  the  construction  which  he  puts  upon  the 
words  of  Mr.  Seward.  If  we  look  narrowly  at  the  words  of  Mr.  Seward  in  his  letter 
of  the  29th  of  November,  1867,  we  find  that  all  he  refuses  is  to  waive  by  a  preliminary 
admission  his  title  to  contend  before  the  arbitrator  that  the  Queen's  proclamation  was 
not  justified.  I  think  I  may  proceed  with  safety  so  far  as  to  congratulate  the  noble 
lord  on  the  effect  which  he  evidently  had  produced  on  the  mind  of  Mr.  Seward  between 
the  date  at  which  Mr.  Seward  first  proposed  to  refer  the  whole  controversy  as  it  origi- 
nally stood  in  the  papers,  and  the  date  at  which  he  made  the  comparatively  limited 
claim  that  he  should  not  be  required  by  a  preliminary  admission  to  waive  his  contention 
before  the  arbitrator  that  the  matter  of  the  Queen's  proclamation  is  relevant  to  the 
main  issue.  I  am  bound,  however,  to  say  that  in  one  opinion  expressed  by  my  honor- 
able friend  who  has  just  spoken  I  am  not  able  to  concur,  and  I  notice  it  simply  because 
it  is  not  desirable  that  a  misunderstanding  should  exist  on  a  point  of  fact.  I  under- 
stood my  honorable  friend  to  say  that  he  thought  there  were  no,  or  at  least  but  few, 
members  of  this  House  who  would  hesitate  to  admit  that  reparation,  in  some  form  or 
other,  is  due  from  us  to  the  United  States  in  the  matter  of  the  Alabama,  and  he  treated 
the  speech  of  the  noble  lord  as  having  conveyed  on  the  part  of  the  noble  lord  the 
admission  that,  although  we  might  go  before  the  arbitrator,  it  would  be  with  the 
expectation  that  the  arbitration  would  be  against  us.  I  confess,  sir,  that,  whether 
rightly  or  wrongly,  I  did  not  so  understand  the  speech  of  the  noble  lord.  But,  whether 
I  understood  rightly  or  wrongly  the  noble  lord's  speech,  I  must  frankly  own  that, 
although  I  shall  be  thoroughly  satisfied  if  this  question  can  be  brought  before  the 
judgment  of  a  tribunal  more  impartial  than  our  own,  yet  I  certainly  am  not  prepared 
to  make  the  admission  which  my  honorable  friend  thinks  will  universally  and  without 
question  be  made — that  reparation  is  due  from  us  to  America  in  the  matter  of  the 
Alabama.  The  question  of  whether  any  what  may  fairly  be  called  laches  can  be  charged 
against  us  in  the  case  I  take  to  be  the  very  question  which  is  to  be  referred.  But, 
undoubtedly,  if  we  are  all  of  opinion,  or  if  the  great  majority  of  us  are  of  opin- 
ion, that  the  arbitrator  is  to  decide  against  us,  the  meaning  of  that  is  that  we  are 
of  opinion  we  have  committed  an  international  wrong;  and  if  we  have  committed 
such  a  wrong,  then  we  ought  not  to  go  before  the  arbitrator  at  all  but  we  should  by 
our  own  vote  and  by  our  own  action  tender  reparation.  I  do  not  at  all  wonder  that 
the  government  of  the  United  States  should  feel  that  they  have  ground  for  complaint 
in  the  case  of  the  Alabama.  But,  on  the  other  hand,  I  confess  it  appears  to  me  that 
when  we  go  before  an  arbitrator,  if  we  do  go  before  him,  we  may  do  so  with  a  perfectly 
good  and  clear  conscience,  prepared  to  contend  that  if  any  failure  or  miscarriage  has 
occurred — and  some  failure  or  miscarriage  did  occur — it  was  a  failure  or  miscarriage  of 
such  a  nature  as  is  necessarily  incidental  to  all  administration  of  laws  by  human  hands, 
and  that  we  may  very  fairly  and  with  perfect  honor  abide  the  issue,  whatever  it  may 
be.'  I  confess,  also,  that  I  am  afraid,  if  I  rightly  understood  my  honorable  friend,  that 
he  was  rather  sanguine  in  his  assumption  that  by  admitting  the  claim  of  the  United 
States  to  compensation  for  the  damage  inflicted  by  the  Alabama  we  should  ipso  facto 
secure  the  settlement  of  these  difficult  and  controverted  questions  of  international  law 
for  the  future.  I  own  it  seems  to  me  that  if  any  such  general  settlement  is  to  be  had 
in  the  first  place  it  cannot  be  had  through  the  mere  reference  of  any  disputed  question 
arising  between  England  and  the  United  States,  and  confined  to  them  alone.  A  great 
question  of  international  law  no  authority  can  suffice  to  rule  without  the  concurrence 
of  all  the  powers,  or,  at  any  rate,  all  the  principal,  and  especially  all  the  important 
maritime  powers  of  the  world.  Therefore  I  think  we  must  be  very  careful  lest  we 
should  assume  the  matter  which  is  in  the  hands  of  the  noble  lord  to  be  one  admitting 
of  easier  settlement  than  it  will  really  be  found  to  be.  What  is  in  truth  the  construction 
to  be  put  upon  these  letters  is  a  matter  which  we  could  not  now  critically  pursue, 
even  had  we  less  confidence  in  the  judgment  and  the  intentions  of  the  noble  lord  than 
I  am  happy  to  admit  is  the  case.  This,  at  least,  I  think  I  am  perfectly  safe  in  saying 
that  we  were  all  glad  to  hear  the  closing  sentences  of  the  noble  lord's  speech.  From 
those  closing  sentences  I  infer  that  although  this  correspondence  may  have  dropped  in 
the  special  and  particular  form  in  which  it  appears  before  us,  yet  the  friendly  and 
amicable  prosecution  of  the  question  has  not  dropped  at  all,  and  that  there  is  now  in 
the  hands  of  her  Majesty's  government  a  communication  from  the  government  of  the 
United  States,  which  communication  is  likely  to  be  developed  and  pass  into  its  further 
stages,  and  which  will  be,  or,  at  least,  may  be,  effectual,  as  far  as  we  can  judge  from 
the  manner  in  which  it  has  been  begun,  for  the  settlement  of  this  question.  Sir,  if 
that  is  so,  I  can  only  say  I  think  that  while  on  the  one  hand  we  have  every  reason  to 
believe  that  the  honor  and  the  interests  of  this  country  will  be  safe  in  the  keeping  of 
the  noble  lord,  the  noble  lord  on  his  part  may  rest  perfectly  assured  that  there  will  be 
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in  every  part  of  this  House,  as  well  as  among  every  class,  of  the  people,  a  disposition 
to  strengthen  his  hands  as  far  as  may  be  in  our  power,  and  to  encourage  him  in  the 
prosecution  of  a  difficult,  an  arduous,  yet  a  most  honorable  task — ^namely,  that  of  bring- 
ing to  an  amicable  conclusion  a  controversy  which,  if  unfortunately  it  took  an 
unfavorable  turn,  would  lead  to  consequences  too  disastrous  to  be  dwelt  upon  for  a 
moment.  I  can  therefore  with  satisfaction  only  repeat  the  acknowledgment  to  the 
noble  lord  personally  for  the  fair  manner  in  which  he  treated  this  question  with  respect 
to  his  predecessors  as  well  as  to  those  with  whom  he  is  in  communication,  with  which 
I  commenced  the  few  remarks  that  I  have  made. 
Amendment,  by  leave,  withdrawn. 
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SPEECH  OF  THE  HON.  CHAELES  SUMNER,  OP  MASSACHU- 
SETTS, DELIVERED  IN  EXECUTIVE   SESSION  OF  THE 
UNITED  STATES  SENATE,  APRIL  13,  1869,  ON  THE 
OCCASION  OP  THE  REJECTION  BY  THAT  BODY 
OP  THE   JOHNSON-CLARENDON  CONVEN- 
TION FOR  THE  SETTLEMENT  OP  ALL 
OUTSTANDING  CLAIMS  BETWEEN 
THE   UNITED   STATES  AND 
GREAT  BRITAIN.* 

[From  the  Appendix  to  the  Congressional  Globe,  first  session,  forty-first  Congress,  pages  21-26.] 
In  Executivb  Session  op  the  Senate  April  13, 1869. 

ON  THE  JOHNSON-CLARENDON  TREATY  FOR  THE  SETTLEMENT  OF   CLAIMS. 

[_InjuncUon  of  secrecy  removed  iy  order  of  the  Senate.  ] 

Mr.  Sumner.  Mr.  President,  a  report  recommending  that  the  Senate  do  not  adTise 
and  consent  to  a  treaty  with'  a  foreign  power,  duly  signed  by  the  plenipotentiary  of 
the  nation,  is  of  rare  occurrence.  Treaties  are  often  reported  with  amendments,  and 
sometimes  without  any  recommendation ;  but  I  do  not  recall  an  instance,  since  I  came 
into  the  Senate,  where  such  a  treaty  has  been  reported  with  the  recommendation 
which  is  now  under  consideration.  The  character  of  the  treaty  seemed  to  justify  the 
exceptional  report.  The  committee  did  not  hesitate  in  the  conclusion  that  the  treaty 
ought  to  be  rejected,  and  they  have  said  so. 

I  do  not  disguise  the  importance  of  this  act ;  but  I  believe  that  in  the  interest  of 
peace,  which  every  one  should  have  at  heart,  the  treaty  must  be  rejected.  A  treaty 
which,  instead  of  removing  an  existing  gTievance,  leaves  it  for  heart-burning  and 
rancor,  cannot  be  considered  a  settlement  of  pending  questions  between  two  nations. 
It  may  seem  to  settle  them,  but  does  not.  It  is  nothing  but  a  snare.  And  such  is  the 
character  of  the  treaty  now  before  us.  The  massive  grievance  under  which  our  country 
suffered  for  years  is  left  untouched ;  the  painful  sense  of  wrong  planted  in  the  national 
heart  is  allowed  to  remain.  For  all  this  there  is  not  one  word  of  regret  or  even  of 
recognition ;  nor  is  there  any  semblance  of  compensation.  It  cannot  be  for  the  interest 
of  either  party  that  such  a  treaty  should  be  ratified.  It  cannot  promote  the  interest 
of  the  United  States,  for  we  naturally  seek  justice  as  the  foundation  of  a  good  under- 
standing with  Great  Britain ;  nor  can  it  promote  the  interest  of  Great  Britain,  which 
must  also  seek  a  real  settlement  of  all  pending  questions.  Surely,  I  do  not_err  when  I 
say  that  a  wise  statesmanship,  whether  on  our  side  or  on  the  ether  side,  must  apply 
itself  to  find  the  real  root  of  evU,  and  then,  with  courage  tempered  by  candor  and 
moderation,  see  that  it  is  extirpated.  This  is  for  the  interest  of  both  parties,  and 
anything  short  of  it  is  a  failure.  It  is  sufficient  to  say  that  the  present  treaty  does  no 
such  thing,  and  that  whatever  may  have  been  the  disposition  of  the  negotiators,  the 
real  root  of  evil  remains  untouched  in  all  its  original  strength. 

I  make  these  remarks  merely  to  characterize  the  treaty  and  prepare  the  way  for  its 
consideration. 

THE  PENDING  TREATY. 

If  we  look  at  the  negotiation,  which  immediately  preceded  the  treaty,  we  find  little 
to  commend.    You  have  it  on  your  table.    I  think  I  am  not  mistaken  when  I  say  that 

♦Commented  on  by  Mr.  Thornton  in  his  dispatch  to  the  Earl  ol  Clarendon  April  19,  1869,  (see  vol. 
m,  p.  783.) 
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it  shows  a  haste  which  finds  few  precedents  in  diplomacy,  hut  which  is  explained  hy 
the  anxiety  to  reach  a  conclusion  before  the  advent  of  a  new  administration.  Mr. 
Seward  and  Mr.  Eeverdy  Johnson  both  unite  in'this  unprecedented  activity,  using  the 
Atlantic  cable  freely.  I  should  not  object  to  haste  or  to  the  freest  use  of  the  cable,  if 
the  result  were  such  as  could  be  approved  ;  hut,  considering  the  character  of  the  trans- 
action, and  how  completely  the  treaty  conceals  the  main  cause  of  offense,  it  seems  as 
if  the  honorable  negotiators  were  engaged  in  huddling  something  out  of  sight. 

The  treaty  has  for  its  model  the  claims  convention  of  1853.  To  take  such  a  conven- 
tion as  a  model  was  a  strange  mistake.  This  convention  was  for  the  settlement  of 
outstanding  claims  of  American  citizens  on  Great  Britain,  and  of  British  subjects  on 
the  United  States,  which  had  arisen  since  the  treaty  of  Ghent  in  1815.  It  concerned 
individuals  only  and  not  the  nation.  It  was  not  in  any  respect  political ;  nor  was  it 
to  remove  any  sense  of  national  wrong.  To  take  such  a  convention  as  the  model  for 
a  treaty  which  was  to  determine  a  national  grievance  of  transcendent  importance  in 
the  relations  of  two  countries  marked  on  the  threshold  an  insensibility  to  the  true 
nature  of  the  difference  to  be  setteld.    At  once  it  belittled  the  work  to  be  done. 

An  inspection  of  the  treaty  shows  how  from  beginning  to  end  it  is  merely  for  the 
settlement  of  individual  claims  on  both  sides,  putting  both  batches  on  an  equality — 
so  that  the  sufferers  by  the  misconduct  of  England  ihay  be  counterbalanced  by  British 
blockade-runners.  It  opens  with  a  preamble,  which,  instead  of  announcing  the  unpre- 
cedented question  between  the  two  countries,  simply  refers  to  individual  claims  which 
have  arisen  since  1853 — which  was  the  last  time  of  settlement— some  of  which  are 
still  pending  and  remain  unsettled.  Who  would  believe  that,  under  these  words  of 
common  place,  was  concealed  that  unsettled  difference  which  has  already  so  deeply 
stirred  the  American  people,  and  is  destined  until  finally  adjusted  to  occupy  the  atten- 
tion of  the  civilized  world?  Nothing  here  gives  notice  of  the  real  question.  I  quote 
the  preamble,  as  it  is  the  key-note  to  the  treaty : 

"Whereas  claims  have  at  various  times  since  the  exchange  of  the  ratifications  of 
the  convention  between  Great  Britain  and  the  United  States  of  America,  signed  at 
London  on  the  8th  of  February,  1853,  been  made  upon  the  government  of  her  Britannic 
Majesty  on  the  part  of  citizens  of  the  United  States,  and  upon  the  government  of  the 
United  States  on  the  part  of  subjects  of  her  Britannic  Majesty;  and  waereas  some  of 
such  claims  are  still  pending  and  remain  unsettled,  her  Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  the  President  of  the  United  States  of 
America,  being  of  opinion  that  a  speedy  and  equitable  settlement  of  all  such  claims 
will  contribute  much  to  the  maintenance  of  the  friendly  feelings  which  subsist  between 
the  two  countries,  have  resolved  to  make  arrangements  for  that  purpose  by  means  of 
a  convention." 

The  provisions  of  the  treaty  are  for  the  trial  of  these  cases.  A  commission  is  con- 
stituted, which  is  empowered  to  choose  an  arbitrator ;  but  in  the  event  of  a  failure  to 
agree,  the  arbitrator  shall  be  determined  "by  lot"  out  of  two  persons  named  by  each 
side.  Even  if  this  aleatory  proceeding  were  a  proper  device  in  the  umpirage  of  private 
claims,  it  is  strangely  inconsistent  with  the  solemnity  which  belongs  to  the  present 
question.  The  moral  sense  is  disturbed  by  such  a  process  at  any  stage  of  the  trial ; 
nor  is  it  satisfied  by  the  subsequent  provision  for  the  selection  of  a  sovereign  or  head 
of  a  friendly  state  as  arbitrator. 

The  treaty  not  merely  makes  no  provision  for  the  determination  of  the  great  question, 
but  it  seems  to  provide  expressly  that  it  shall  never  hereafter  be  presented.  The  petty 
provision  for  individual  claims,  subject  to  a  set-off  from  the  individual  claims  of 
England,  so  that  in  the  end  our  country  may  possibly  receive  nothing,  is  the  consid- 
eration for  this  strange  surrender.  I  borrow  a  term  from  an  English  statesman  on 
another  occasion,  if  I  call  it  a  "capitulation."  For  the  settlement  of  a  few  individual 
claims  we  condone  the  original,  far-reaching,  and  destructive  wrong.  Here  are  the 
plain  words  by  which  this  is  done  : 

"  The  higb  contracting  parties  engage  to  consider  the  result  of  the  proceedings  of 
this  commission  as  a  full  and  final  settlement  of  every  claim  upon  either  government 
arising  out  of  any  transaction  of  a  date  prior  to  the  exchange  of  the  ratifications  of 
the  present  convention,  and  further  engage  that  every  such  claim,  whether  or  not  the 
same  may  have  been  presented  to  the  notice  of,  made,  preferred,  or  laid  before  the 
said  commission,  shall,  from  and  after  the  conclusion  of  the  proceedings  of  the  said 
commission,  be  considered  and  treated  as  finally  settled  and  barred,  and  thenceforth 
inadmissible." 

All  this  I  quote  directly  from  the  treaty.  It  is  article  five.  The  national  cause  is 
handled  as  nothing  more  than  a  bundle  of  individual  claims,  and  the  result  of  the 
proceedings  under  the  proposed  treaty  is  to  he  a  "  full  and  final  settlement,"  so  that 
hereafter  all  claims  "shall  be  considered  and  treated  as  fiually  settled  and  barred  and 
thenceforth  inadmissible."  Here  is  no  provision  for  the  real  question,  which,  though 
thfust  out  of  sight,  or  declared  to  be  "  finally  settled  and  barred,"  according  to  the 
terms  of  the  treaty,  must  return  to  plague  the  two  countries.  Whatever  the  treaty 
may  say  in  terms,  there  is  no  settlement  in  fact,  and  until  this  is  made  there  wiU  be  a 
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eonstant  menace  of  discord.  Nor  can  it  be  forgotton  that  there  is  no  recognition  of  the 
™w^-  "'*''™**i<'"al  duty  applicable  to  such  cases.    This,  too,  is  left  unsettled. 

While  doing  so  little  for  ns  the  treaty  makes  ample  provision  for  all  known  claims 
on  the  British  side.  As  these  are  exclusively  "  individual "  they  are  completely  covered 
by  the  text,  -which  has  no  limitations  or  exceptions.  Already  it  is  announced  in 
-EiDrfand  that  even  those  of  "  confederate  bondholders  "  are  included.  I  have  before  me 
an  English  journal  -which  describes  the  latter  claims  as  founded  on  "  immense  quan- 
tities of  cotton,  -worth  at  the  time  of  their  seizure  nearly  two  shillings  a  pound,  which 
were  then  in  the  legal  possession  of  those  bondholders ;"  and  the  same  authority  adds, 

these  claims  wiU  be  brought,  indifferently  with  ochers,  before  the  designed  joint 
commission  whenever  it  shall  sit."  From  another  quarter  I  learn  that  these  bond- 
holders are  "  very  sanguine  of  success  under  the  treaty  as  it  is  worded,  and  certain  it  is 
that  the  loan  went  up  from  0  to  10  as  soon  as  it  was  ascertained  that  the  treaty  was 
signed."  I  donbt  if  the  American  people  are  ready  just  now  to  provide  for  any  such 
claims.     That  they  have  ri'son  in  the  market  is  an  argument  against  the  treaty. 

THE   CASE  AGAINST  ENGLAND. 

Passing  from  the  treaty,  I  come  now  to  consider  briefly,  but  with  proper  precision, 
the  true  ground  of  complaint ;  and  here  again  we  shall  see  the  constant  inadequacy  of 
the  remedy  now  applied.  It  is  with  reluctance  that  I  enter  upon  this  statement,  and 
I  do  it  only  in  the  discharge  of  a  duty  which  cannot  be  postponed. 

Close  upon  the  outbreak  of  our  troubles,  just  one  month  after  the  bombardment  of 
Fort  Sumter,  when  the  rebellion  was  still  undeveloped,  when  the  national  government 
was  beginning  those  gigantic  efforts  which  ended  so  triumphantly,  the  country  wa» 
startled  by  the  news  that  the  British  government  had  intervened  by  a  proclamation, 
which  accorded  belligerent  rights  to  the  rebels.  At  the  early  date  when  this  was  done- 
the  rebels  T^ere,  as  they  remained  to  the  close,  without  ships  on  the  ocean,  without 
prize  conrts  or  other  tribunals  for  the  administration  of  justice  on  the  ocean,  without 
any  of  those  conditions  which  are  the  essential  prerequisites  to  such  a  concession  ;  and  yet  the 
concession  was  general,  being  applicable  to  the  ocean  and  the  land,  so  that  by  British 
fiat  they  became  ocean  belligerents  as  well  as  land  belligerents.  In  the  swiftness  of 
this  bestowal  there  was  very  little  consideration  for  a  friendly  power;  nor  does  it 
appear  that  there  was  any  inquiry  into  those  conditions-precedent  on  which  it  must  depend. 
Ocean  belligerency  being  a  "fact,"  and  not  a  "principle,"  can  be  recognized  only  on 
evidence  showing  its  actual  existence,  according  to  the  rule,  first  stated  fby  Mr.  Canning 
and  afterward  recognized  by  Earl  Russell.  But  no  such  evidence  was  adduced ;  for  it 
did  not  exist  and  never  has  existed. 

Too  much  stress  cannot  be  laid  upon  the  rule  that  belligerency  is  a  "fact"  and  not 
a  "principle."  It  is  perhaps  the  most  important  contribution  to  this  discussion,  and 
its  original  statement,  on  the  occasion  of  the  Greek  revolution,  does  honor  to  its  author, 
unquestionably  the  brighest  genius  ever  directed  to  this  subject.  According  to  this 
rule,  belligerency  must  be  proved  to  exist ;  it  must  be  shown.  It  cannot  be  imagined 
or  divined  or  invented;  it  must  exist  as  a  "fact"  within  the  knowledge  of  the  world, 
or  at  least  as  a  "  fact "  susceptible  of  proof.  Nor  can  it  be  inferred  on  the  ocean  merely 
from  its  existence  on  the  land.  From  the  beginning,  when  God  called  the  dry  land 
earth  and  the  gathering  of  the  waters  called  he  seas,  the  two  have  been  separate,  and 
the  power  over  one  has  not  necessarily  implied  power  over  the  other.  There  is  a 
dominion  of  the  land  and  a  dominion  of  the  ocean.  But,  whatever  power  the  rebels 
posessed  on  the  land,  they  were  always  without  power  on  the  ocean.  Admitting  that 
they  were  belligerents  on  the  land,  they  were  never  belligerents  on  the  ocean : 

"The  oak  leviathans,  -trhose  huge  ribs  make 
Their  clay  creator  the  vain  title  take 
Of  lord  01  thee,  and  arbiter  of  war ; " 

these  they  never  possessed.  Such  was  the  "fact"  that  must  govern  the  present  ques- 
tion. The  rule,  so  simple,  plain,  and  intelligible,  as  stated  by  Mr.  Canning,  is  a  decisive 
touch-stone  of  the  British  concession,  which,  when  brought  to  it,  is  found  to  be  without 
support. 

Unfriendly  in  the  precipitancy  with  which  it  was  launched,  this  concession  was 
more  unfriendly  in  substance.  It  was  the  first  stage  in  the  depredations  on  our  com- 
merce. Had  it  not  been  made,  no  rebel  ship  could  have  been  built  in  England.  Every 
step  in  her  building  would  have  been  piracy.  Nor  could  any  munitions  of  war  have 
been  furnished.  Not  a  blockade-runner,  laden  with  supplies,  could  have  left  the 
English  shores,  except  under  a  kindred  penalty.  The  direct  consequence  of  this  con- 
cession was  to  place  the  rebels  on  an  equality  with  ourselves  in  all  British  markets, 
whether  of  ships  or  munitions  of  war.  As  these  were  open  to  the  national  government, 
so  were  they  open  to  the  rebels.  The  asserted  neutrdity  between  the  two  began  by 
this  tremendous  concession  when  rebels,  at  one  stroke,  were  transformed  not  only  into 
belligerents  but  into  customer*. 
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In  attributing  to  that  bad  proclamation  this  peculiar  influence,  I  follow  the  author- 
ity of  the  law  lords  of  England,  who,  according  to  authentic  report,  announced 
that  without  it  the  fitting  out  of  a  ship  in  England  to  cruise  against  the  United  States 
would  have  been  an  act  of  piracy.  This  conclusion  was  clearly  stated  by  Lord  Chelms- 
ford, ex-chancellor,  speaking  for  himself  and  others,  when  he  said:  "If  the  southern 
confederacy  had  not  been  recognized  as  a  belligerent  power,  he  agreed  with  his  noble  and 
learned  friend  (Lord  Brougham)  that,  under  these  circumstances,  if  any  Englishman 
were  to  fit  out  a  privateer  for  the  purpose  of  assisting  the  Southern  States  against  the 
Northern  States,  he  would  J>e  guilty  of  piracy."  This  conclusion  ie  only  according  to  the 
analogies  of  law.  It  is  criminal  for  British  subjects  to  forge  bombs  or  hand-grenades  to 
be  employed  in  the  assassination  of  a  foreign  sovereign  at  peace  with  England,  as  when 
Bernard  supplied  from  England  the  missiles  used  by  Orsini  against  the  life  of  the 
French  Emperor — all  of  which  is  illustrated  by  Lord  Chief  Justice  Campbell,  in  his 
charge  to  the  jury  on  the  tri^  of  Bernard,  and  also  by  contemporaneous  opinions  of 
Lord  Lyndhurst,  Lord  Brougham,  Lord  Truro,  and,  at  an  earlier  day,  by  Lord  Ellenboro 
in  a  case  of  libel  on  the  First  Consul.  That  excellent  authority,  Sir  George  Cornwall 
Lewis,  gives  a  summary  drawn  from  all  these  opinions,  when  he  says  :  "The  obligation 
incumbent  upon  a  state  of  preventing  her  soil  from  being  used  as  an  arsenal  in  which 
the  means  of  attack  against  a  foreign  government  may  be  collected  and  prepared  for 
use  is  wholly  independent  of  the  form  and  character  of  that  government."  (On  Extra- 
dition, page  75.)  As  every  government  is  constrained  by  this  rule,  so  every  government 
is  entitled  to  its  safeguards.  There  can  be  no  reason  why  the  life  of  our  republic 
should  be  less  sacred  than  the  life  of  an  emperor,  or  should  enjoy  less  protection  from 
British  law.  That  England  became  an  "arsenal"  for  the  rebels  we  know,  but  this 
•could  not  have  been  unless  the  proclamation  had  prepared  the  way. 

The  only  justification  that  I  have  heard  for  this  extraordinary  concession,  which 
unleashed  upon  our  country  the  furies  of  foreign  war  to  commingle  with  the  furies  of 
rebellion  at  home,  is  that  President  Lincoln  undertook  to  proclaim  a  blockade  of  the 
rebel  ports.  By  the  use  of  this  word  "blockade"  the  concession  is  vindicated.  Had 
President  Lincoln  proclaimed  a  closing  of  the  rebel  ports,  there  could  have  been  no  such 
concession.  This  is  a  mere  technicality.  Lawyers  might  call  it  an  apex  juris;  and  yet 
on  this  sharp  point  England  hangs  her  defense.  It  is  sufficient  that  in  a  great  case 
like  the  present  where  the  correlative  duties  of  a  friendly  power  are  in  question,  an  act 
fraught  with  such  portentus  evil  cannot  be  vindicated  on  a  technicality.  In  this 
debate  there  is  no  room  for  technicality  on  either  side.  We  must  look  at  the  substance 
and  find  a  reason  in  nothing  short  of  overruling  necessity.  War  cannot  be  justified 
merely  on  a  technicality ;  nor  can  the  concession  of  ocean  belligerency  to  rebels  with- 
out a  port  or  prize  court.  Such  a  concession,  like  war  itself,  must  be  at  the  peril  of 
the  nation  making  it. 

The  British  assumption,  besides  being  offensive  from  mere  technicality,  is  inconsist- 
ent with  the  proclamation  of  the  President,  taken  as  a  whole,  which,  while  appointing 
a  blockade,  is  careful  to  reserve  the  rights  of  sovereignty,  thus  putting  foreign  powers 
on  their  guard  against  any  premature  concession.  After  declaring  an  existing  insurrec- 
tion in  certain  States,  and  the  obstruction  of  the  laws  for  the  collection  of  the  revenue,  as 
the  motive  for  action,  the  President  invokes  not  only  the  law  of  nations  but  the  "laws 
of  the  United  States,"  and,  in  further  assertion  of  the  national  sovereignty,  declares 
rebel  cruisers  to  be  pirates.  Clearly  the  proclamation  must  be  taken  as  a  whole,  and 
its  different  provisions  so  interpreted  as  to  harmonize  with  each  other.  If  they  cannot 
stand  together,  then  it  is  the  "blockade"  which  must  be  modified  by  the  national 
sovereignty  and  not  the  national  sovereignty  by  the  blockade.  Such  should  have  been 
the  interpretation  of  a  friendly  power,  especially  when  it  is  considered  that  there  are 
numerous  precedents  of  what  the  great  German  authority,  Heffter,  calls  "pacific  block- 
ade," or  blockade  without  concession  of  ocean  belligerency,  as  in  the  case  of  France, 
England,  and  Russia  againt  Turkey,  1827 ;  France  against  Mexico,  1837-'39 ;  France 
and  Great  Britain  against  the  Argentine  Republic,  1838-'48;  Russia  against  the  Cir- 
cassians, 1831-'36,  illustrated  by  the  seizure  of  the  Vixen,  so  famous  in  diplomatic  his- 
tory, (Hautefeuille,  des  Droits  et  des  Devoirs  des  Neutres.)  Cases  like  these  led  Hefl'ter  to  lay 
down  the  rule  that  "blockade"  does  not  necessarily  constitute  a  state  of  regular  war, 
{Droit  International,  §  112,  121,)  as  was  assumed  by  the  British  proclamation — even  in 
the  face  of  positive  words  by  President  Lincoln  asserting  the  national  sovereignty  and 
appealing  to  the  "laws  of  the  United  States."  The  existence  of  such  cases  was  like  a 
notice  to  the  British  government  against  the  concession  so  rashly  made.  It  was  an  all- 
sufificient  warning,  which  this  power  disregarded. 

So  far  as  is  now  known,  the  whole  case  for  England  is  made  to  stand  on  the 
use  of  the  word  "blockade"  by  President  Lincoln.  Had  he  used  any  other  word  the 
concession  of  belligerency  would  have  been  without  justification,  even  such  as  is  now 
imagined.  It  was  this  word  which,  with  magical  might,  opened  the  gates  to  all  those 
bountiful  supplies  by  which  hostile  expeditions  were  equipped  against  the  United 
States.  It  opened  the  gates  of  war.  Most  appalling  is  it  to  think  that  one  little  word, 
unconsciously  used  by  a  trusting  President,  could  be  caught  up  by  a  friendly  power 
and  made  to  play  such  a  part. 
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I  may  add  that  there  is  one  other  word  often  invoked  for  apology.  It  is  "  neutrality," 
which,  it  is  said,  was  proclaimed  between  two  belligerents.  Nothing  could  be  fairer, 
always  provided  that  the  "neutrality"  proclaimed  did  not  begin  with  a  concession  to 
one  party,  without  which  this  party  would  be  powerless.  Between  two  established 
nations,  both  independent,  as  between  Russia  and  France,  there  may  be  neutrality ;  for 
the  two  are  already  equal  in  rights  and  the  proclamation  would  be  precisely  equal  in 
its  operation.  But  where  one  party  is  an  established  nation  and  the  other  is  nothing 
but  an  odious  combination  of  rebels,  the  proclamation  is  most  unequal  in  operation ; 
for  it  begins  by  a  solemn  investiture  of  rebels  with  all  the  rights  of  war,  saying  to 
them,  as  was  once  said  to  the  youthful  knight,  "Rise;  here  is  a  sword;  use  it."  To 
call  such  an  investiture  a  proclamation  of  neutrality  is  a  misnomer.  It  was  a  procla- 
mation of  equality  between  the  national  government  on  the  one  side  and  rebels  on 
the  other,  and  no  plausible  word  can  obscure  this  distinctive  character. 

Then  came  the  building  of  the  pirate  ships  one  after  another.  While  the  Alabama 
was  still  in  the  ship-yard  it  became  apparent  that  she  was  intended  for  the  rebels. 
Our  minister  at  London  and  our  consul  at  Liverpool  exerted  themselves  for  her  arrest 
and  detention.  They  were  put  off  from  day  to  day.  On  the  24th  of  July,  1862,  Mr. 
Adams  "  completed  his  evidence,"  accompanied  by  an  opinion  from  the  eminent  barris- 
ter, Mr.  Collier,  afterward  solicitor  general,  declaring  the  plain  duty  of  the  British 
government  to  stop  her.  Instead  of  acting  promptly  by  the  telegraph,  five  days  were 
allowed  to  run  out,  when  at  last,  too  tardily,  the  necessary  order  was  dispatched. 
Meanwhile  the  pirate  ship  escaped  from  the  port  of  Liverpool  by  a  stratagem,  and  her 
voyage  began  with  music  and  frolic.  Here  beyond  all  question  was  negligence,  or, 
according  to  the  language  of  Lord  Brougham  on  another  occasion,  "crass  negligence," 
making  England  justly  responsible  for  all  that  ensued. 

The  pirate  ship  found  refuge  in  an  obscure  harbor  of  Wales,  known  as  Moelfra  Bay, 
where  she  lay  in  British  waters  from  half  past  secen  o'clock  p.  m.  July  29,  to  aiont  three 
o'elocTc  a.  m.  July  31,  being  upward  of  thirty-six  hours,  and  during  this  time  she  was 
supplied  with  men  from  the  British  steam-tug  Hercules,  which  followed  her  from  Liver- 
pool. These  thirty-six  hours  were  allowed  to  elapse  without  any  attempt  to  stop  her. 
Here  was  another  stage  of  "  crass  negligence." 

Thus  was  there  negligence  in  allowing  the  building  to  proceed,  negligence  in  allow- 
ing the  escape  from  Liverpool,  and  negligence  in  allowing  the  final  escape  from  the 
British  coast.  Lord  Russell,  while  trying  to  vindicate  his  government  and  repelling 
the  complaints  of  the  United  States,  more  than  once  admitted  that  the  escape  of  the 
Alabama  was  a  "  scandal  and  reproach,"  which  to  my  mind  is  very  like  a  confession. 
Language  could  not  be  stronger.  Surely  such  an  act  cannot  be  blameless.  If  damages 
are  ever  awarded  to  a  friendly  power  for  injuries  received  it  is  difficult  to  see  where 
they  could  be  more  strenuously  claimed  than  in  a  case  which  the  first  minister  of  the 
offending  power  did  not  hesitate  to  characterize  so  strongly. 

The  enlistment  of  the  crew  was  not  less  obnoxious  to  censure  than  the  building  of 
the  ship  and  her  escape.  It  was  a  part  of  the  transaction.  The  evidence  is  explicit. 
Not  to  occupy  too  much  time,  I  refer  only  to  the  affidavit  of  William  Passmore,  who 
swears  that  he  was  engaged  with  the  express  understanding'that  the  ship  was  "  to 
fight  for  the  government  of  the  Confederate  States  of  America;"  that  he  joined  her  at 
Laird's  yard  at  Birkenhead,  near  Liverpool,  remaining  there  several  days ;  that  he 
found  about  thirty  old  man-of-war's  men  on  board,  among  whom  it  was  "  well  known 
that  she  was  going  out  as  a  privateer  for  the  confederate  governmeot  to  fight  under  a 
commission  from  Mr.  Jefferson  Davis."  In  a  list  of  the  crew  now  before  me  there  is  a 
large  number  said  to  be  from  the  "  royal  naval  reserve."  I  might  add  to  this  testimony. 
The  more  the  case  is  examined  the  more  clearly  do  we  discern  the  character  of  the 
transaction. 

The  dedication  of  the  ship  to  the  rebel  service,  from  the  very  laying  of  the  keel  and 
the  organization  of  her  voyage,  with  England  as  her  naval  liase,  irom  which  she  drew 
munitions  of  war  and  men,  made  her  departure  as  much  a  hostile  expedition  as  if  she 
had  sailed  forth  from  her  Majesty's  dock-yard.  At  a  moment  of  profound  peace  be- 
tween the  United  States  and  England,  there  was  a  hostile  expedition  against  the  United 
States.     It  was  in  no  just  sense  a  commercial  transaction,  but  an  act  of  war. 

The  case  is  not  yet  complete.  The  Alabama,  whose  building  was  in  defiance  of  law, 
international  and  municipal,  whose  escape  was  "  a  scandal  and  reproach,"  and  whose 
enlistment  of  her  crew  was  a  fit  sequel  to  the  rest,  after  being  supplied  with  an  arma- 
ment and  with  a  rebel  commander,  entered  upon  her  career  of  piracy.  Mark  now  a 
new  stage  of  complicity.  Constantly  the  pirate  ship  was  within  reach  of  British  cruis- 
ers, and  from  time  to  time  within  the  shelter  of  British  ports.  For  six  days  unmolested 
she  enjoyed  the  pleasant  hospitality  of  Kingston,  in  Jamaica,  obtaining  freely  the  coal 
and  other  supplies  so  necessary  to  her  vocation.  But  no  British  cruiser,  no  British 
magistrate  ever  arrested  the  offending  ship,  whose  voyage  was  a  continuing  "  scandal 
and  reproach  "  to  the  British  government. 

The  excuse  for  this  strange  license  is  a  curious  technicality,  as  if  a  technicality  could 
avail  in  this  case  at  any  stage.     Borrowing  a  phrase  from  that  master  of  admiralty 
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jurisprudence,  Sir  William  Scott,  it  is  said  that  the  ship  "deposited"  her  origiual  sin 
at  the  conclusion  of  her  voyage,  so  that  afterward  she  was  blameless.  But  the  AW 
bama  never  concluded  her  voyage  until  she  sank  under  the  guns  of  the  Kearsarge,  be- 
cause she  never  had  a  port  of  her  own.  She  was  no  better  than  the  Flying  Dutchman, 
and  so  long  as  she  sailed  was  liable  for  that  original  sin  which  had  impregnated  every 
plank  with  an  indelible  dye.  No  British  cruiser  could  allow  her  to  proceed ;  no  British 
port  could  give  her  shelter  without  renewing  the  complicity  of  England. 

The  Alabama  case  begins  with  a  fatal  concession,  by  which  the  rebels  were  enabled 
to  build  ships  in  England  and  then  to  sail  them  without  being  liable  as  pirates ;  it  next 
shows  itself  in  the  building  of  the  ship,  in  the  armament,  and  in  the  escape,  with  so 
much  of  negligence  on  the  part  of  the  British  government  as  to  constitute  sufferance, 
if  not  connivance ;  and  then  again  the  case  reappears  in  the  welcome  and  hospitality 
accorded  by  British  cruisers  and  by  the  magistrates  of  British  ports  to  the  pii-ate  ship, 
when  her  evasion  from  British  jurisdiction  was  well  known.  Thus  at  three  different 
stages  the  British  government  is  compromised — first,  in  the  concession  of  ocean  bel- 
ligerency, on  which  all  depended;  secondly,  in  the  negligence  which  allowed  the 
evasion  of  the  ship  in  order  to  enter  upon  the  hostile  expedition  for  which  she  was 
built,  manned,  armed,  and  equipped;  and,  thirdly,  in  the  open  complicity  which,  after 
this  evasion,  gave  her  welcome  hospitality  and  supplies  in  British  ports.  Thus  her 
depredations  and  burnings,  making  the  ocean  blaze,  all  proceeded  from  England,  which 
by  three  different  acts  lighted  the  torch.  To  England  must  be  traced  also  all  the  wide- 
spread consequences  which  ensued. 

I  take  the  case  of  the  Alabama,  because  it  is  the  best  known,  and  because  the  build- 
ing, equipment,  and  escape  of  this  ship  were  under  circumstances  most  obnoxious  to 
judgment;  but  it  will  not  be  forgotten  that  there  were  consort  ships,  built  under  the 
shelter  of  that  fatal  proclamation,  issued  in  such  an  eclipse  of  just  principles,  and,  like 
the  ships  it  unloosed, "  rigged  with  curses  dark."  One  after  the  other  ships  were  built ;  one 
after  the  other  they  escaped  on  their  errand ;  and  one  after  the  other  they  enj  oyed  the  im- 
munities of  British  ports.  Audacity  reached  its  height  when  iron-clad  rams  were  built, 
and  the  perversity  of  the  British  government  became  still  more  conspicuous  by  its  long 
refusal  to  arrest  these  destructive  engines  of  war  destined  to  be  employed  against  the 
United  States.  This  protracted  hesitation,  where  the  consequences  were  so  menacing, 
is  a  part  of  the  case. 

It  is  plain  that  the  ships  which  were  built  under  the  safe-guard  of  this  ill-omened  proc- 
lamation ;  which  stole  forth  from  the  British  shores  and  afterward  enjoyed  the  immuni- 
ties of  British  ports,  were  not  only  British  in  origin,  but  British  in  equipment,  British 
in  armament,  and  British  in  crews.  They  were  British  in  every  respect  except  in  their 
commanders,  who  were  rebel,  and  one  of  these,  as  his  ship  was  sinking,  owed  his  safety 
to  a  British  yacht,  symbolizing  the  omnipresent  support  of  England.  British  sympa- 
thies were  active  in  their  behalf.  The  cheers  of  a  British  passenger  ship  crossing  the 
path  of  the  Alabama  encouraged  the  work  of  piracy,  and  the  cheers  of  the  House  of 
Commons  encouraged  the  builder  of  the  Alabama,  while  he  defended  what  he  had  done 
and  exclaimed,  in  taunt  to  him  who  is  now  an  illustrious  member  of  the  British  cabi- 
net, John  Bright,  that  he  "  would  rather  be  handed  down  to  posterity  as  the  builder  of 
a  dozen  Alabamas  "  than  be  the  author  of  the  speeches  of  that  gentleman  "  crying  up" 
the  institutions  of  the  United  States,  which  the  builder  of  the  Alabama,  rising  with 
his  theme,  denounced  "  as  of  no  value  whatever  and  as  reducing  the  very  name  of  lib- 
erty to  an  utter  absurdity,"  while  the  cheers  of  the  House  of  Commons,  echoed  back  his 
words.  Thus  from  beginning  to  end,  from  the  fatal  proclamation  to  the  rejoicing  of 
the  accidental  ship  and  the  rejoicing  of  the  House  of  Commons  was  this  hostile  expe- 
dition protected  and  encouraged  by  England.  The  same  spirit  which  dictated  the 
swift  concession  of  belligerency,  with  all  its  deadly  incidents,  ruled  the  hour,  entering 
into  and  possessing  every  pirate  ship. 

There  are  two  circumstances  by  which  the  whole  case  is  aggravated.  One  is  found 
in  the  date  of  the  proclamation,  which  lifted  the  rebels  to  an  equality  with  the  national 
government;  opening  to  them  everything  that  was  open  to  us,  whether  ship-yard, 
founderies,  or  manufactories ;  and  giving  to  them  a  flag  on  the  ocean  coequal  with  the 
flag  of  the  Union.  This  extraordinary  manifesto  was  issued  on  the  day  before  the 
arrival  of  our  minister  in  England,  so  that  when,  after  an  ocean  voyage,  he  reached 
the  British  government  to  which  he  was  accredited  he  found  this  great  and  terrible 
indignity  to  his  country  already  perpetrated  and  the  flood-gates  opened  to  infinite 
woes.  The  minister  had  been  announced ;  he  was  daily  expected.  The  British  govern- 
ment knew  of  his  coming.    But  in  hottest  haste  they  did  this  thing. 

The  other  aggravation  is  found  in  its  flagrant,  unnatural  departure  from  that  anti- 
slavery  rule,  which,  by  manifold  declarations,  legislative,  political,  and  diplomatic,  was 
the  avowed  creed  of  England.  Often  was  this  rule  proclaimed,  but,  if  we  except  the 
great  act  of  emancipation,  never  more  pointedly  than  in  the  famous  circular  of  Lord 
Palmerston,  while  minister  of  foreign  affairs,  announcing  to  all  nations  that  England 
was  pledged  to  the  universal  abolition  of  slavery.  And  now,  when  slaveholders,  in  the 
very  madness  of  barbarism,  broke  away  from  the  national  government  and  attempted 
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to  found  a  new  empire  with  slavery  as  its  declared  corner-stone,  anti-slavery  Eng- 
land, without  a  day's  delay,  without  even  waiting  the  arrival  of  our  minister,  who  was 
known  to  be  on  his  way,  made  haste  to  decree  that  this  shameful  and  impossible  pre- 
tension should  enjoy  equal  rights  with  the  national  government  in  her  ship-yards, 
founderies,  and  manufactories,  and  equal  rights  on  the  ocean.  Such  was  the  decree. 
Rebel  slaveholders,  occupied  in  a  hideous  attempt,  were  taken  by  the  hand,  and  thus 
with  the  official  protection  and  the  God-speed,  of  anti-slavery  England  commenced 
their  accursed  work. 

I  close  this  part  of  the  argument  by  the  testimony  of  Mr.  Bright,  who,  in  a  speech  at 
Rochdale,  among  his  neighbors,  February  3,  1863,  thus  exhibits  the  criminal  complicity 
of  England: 

"  I  regret  more  than  I  have  words  to  express  this  painful  fact,  that  of  all  the  coun- 
tries in  Europe  this  country  is  the  only  one  which  has  men  in  it  who  are  willing  to 
take  steps  in  favor  of  this  intended  slave  government.  We  supply  the  ships  ;  we  sup- 
ply the  arms,  the  munitions  of  war ;  we  give  aid  and  comfort  to  the  foulest  of  crimes.  Eng- 
lishmen mly  do  it."    (Bright's  Speeches,  vol.  I,  ^.  239.) 

In  further  illustration,  and  in  support  of  Mr.  Bright's  allegation,  I  refer  again  to  the 
multitudinous  blockade-runners  from  England.  Without  the  manifesto  of  belligerency 
they  could  not  have  sailed.  All  this  stealthy  fleet,  charged  with  hostility  to  the  United 
States,  was  a  part  of  the  great  offense.  The  blockade-runners  were  kindred  to  the 
pirate  ships.  They  were  of  the  same  bad  family,  ha  ring  their  origin  and  home  in 
England.  From  the  beginning  they  went  forth  with  their  cargoes  of  death;  for  the 
supplies  which  they  furnished  contributed  to  the  work  of  death.  When,  after  a  long 
and  painful  siege,  our  conquering  troops  entered  Vicksburg,  they  found  Armstrong 
guns  from  England  in  position ;  and  so,  on  every  field  where  our  patriot  fellow-citizens 
breathed  a  last  breath,  were  English  arms  and  munitions  of  war,  all  testifying  against 
England.    The  dead  spoke  also,  and  the  wounded  still  speak. 

EEPARATION  FEOM  p:NGLAl>nD. 

At  last  the  rebellion  succumbed.  British  ships  and  British  supplies  had  done  their 
work,  but  they  failed.  And  now  the  day  of  reckoning  has  come  ;  but  with  little  appar- 
ent sense  of  what  is  due  on  the  part  of  England.  Without  one  soothing  word  for  a 
friendly  power  deeply  aggrieved,  without  a  single  regret  for  what  Mr.  Cobden,  in  the 
House  of  Commons,  called  "  the  cruel  losses  "  inflicted  upon  us,  or  for  what  Mr.  Bright 
called  "  aid  and  comfort  to  the  foulest  of  crimes,"  or  for  what  a  generous  voice  from 
Oxford  University  denounced  as  a  "flagrant  and  maddening  wrong,"  England  simply 
proposes  to  submit  the  question  of  liability  for  " individual  losses"  to  an  anomalous 
tribunal,  where  chance  plays  its  part.  This  is  all.  Nothing  is  admitted  even  on  this 
question ;  no  rule  for  the  future  is  established ;  while  nothing  is  said  of  the  indignity 
to  the  nation,  nor  of  the  damages  to  the  nation.  On  an  earlier  occasion  it  was  other- 
wise. 

There  is  an  unhappy  incident  in  our  relations  with  Great  Britain  which  attests  how 
in  other  days  "  individual  losses  "  were  only  a  minor  element  in  reparation  for  a  wrong 
received  by  the  nation.  You  all  know  from  history  how  iu  time  of  profound  peace, 
and  only  a  few  miles  outside  the  Virginia  capes,  the  British  frigate  Leopard  fired  into 
the  national  frigate  Chesapeake,  pouring  broadside  upon  broadside,  killing  three 
persons  and  wounding  eighteen,  some  severely,  and  then  boarding  her  carried  off  four 
others  as  British  subjects.  This  was  in  the  summer  of  1H07.  The  brilliant  Mr.  Canning, 
British  minister  of  foreign  affairs,  promptly  volunteered  overtures  for  an  accommoda- 
tion by  declaring  his  Majesty's  readiness  to  take  the  whole  of  the  circumstances  of  the 
case  into  consideration  and  "  to  make  reparation  for  any  alleged  injury  to  the  sovereignty 
of  the  United  States,  whenever  it  should  be  clearly  shown  that  such  injury  has  been 
actually  sustained  and  that  such  reparation  is  really  due."  Here  was  a  good  beginning. 
There  was  to  be  reparation  for  an  injury  to  the  national  sovereignty.  After  years  of 
painful  negotiation,  the  British  minister  at  Washington,  under  date  of  November  1, 
1811,  offered  to  the  United  States  three  propositions :  first,  the  disavowal  of  the  unau- 
thorized act ;  secondly,  the  immediate  restoration,  so  far  as  circumstances  would  permit , 
of  the  men  forcibly  taken  from  the  Chesapeake ;  and,  thirdly,  a  suitable  pecuniary  -pxo- 
vision  for  the  sufferers  in  consequence  of  the  attack  on  the  Chesapeake ;  concluding 
with  these  words : 

"  These  honorable  propositions  are  made  with  the  sincere  desire  that  they  may  prove 
satisfactory  to  the  government  of  the  United  States,  and  I  trust  they  will  meet 
with  that  amicable  reception  which  their  conciliatory  nature  entitles  them  to.  I  need 
scarcely  add  how  cordially  I  join  with  you  in  the  wish  that  they  may  prove  introduc- 
tory to  a  removal  of  all  the  differences  depending  between  our  two  countries."  (State 
Papers,  Foreign  Affairs,  vol.  Ill,  p.  500.) 

I  adduce  this  historic  instance  to  illustrate  partly  the  different  forms  of  reparation. 
Here,  of  course,  was  reparation  to  individuals  ;  but  there  was  also  reparation  to  the 
nation,  whose  sovereignty  had  been  outraged. 
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There  is  another  instance,  which  is  not  without  authority.  Iq  18.37  an  armed  force 
from  Upper  Canada  crossed  the  river  just  abore  the  Falls  of  Niagara  and  burned  an 
American  vessel,  the  Caroline,  while  moored  to  the  shores  of  the  United  States.  Mr. 
Webster,  in  his  negotiation  with  Lord  Ashburton,  characterized  this  act  as  "  of  itself  a 
wrong  and  otifense  to  the  sovereignty  and  the  dignity  of  the  United  States,  for  which  to 
this  day  no  atonement,  or  even  apology,  has  been  made  by  her  Majesty's  government ;" 
all  these  words  being  strictly  applicalSe  to  the  present  case.  Lord  Ashburton,  in  reply, 
after  recapitulating  some  mitigating  circumstances  and  expressing  a  regret  "  that  some 
explanation  and  apology  for  this  occurrence  was  not  immediately  made,"  proceeds  to 

say=  .  J,  . 

"  Her  Majesty's  government  earnestly  desire  that  a  reciprocal  respect  for  the  inde- 
pendent jurisdiction  and  authority  of  neighboring  states  may  be  considered  among  the 
first  duties  of  all  governments ;  and  I  have  to  repeat  the  assurance  of  regret  they  feel 
that  the  event  of  which  I  am  treating  should  have  disturbed  the  harmony  they  so 
anxiously  wish  to  maintain  with  the  American  people  and  government."  (Webster's 
Worlis,  vol.  VI,  p.  300.)  • 

Here  again  was  reparation  for  a  wrong  done  to  the  nation. 

Looking  at  what  is  due  to  us  on  the  present  occasion,  we  are  brought  again  to  the 
conclusion  that  the  satisfaction  of  individuals  whose  ships  have  been  burned  or  sunliis 
only  a  small  part  of  what  we  may  justly  expect.  As  in  the  earlier  cases  where  the 
national  sovereignty  was  insulted,  there  should  be  an  acknowledgment  of  wrong,  or 
at  least  of  liability,  leaving  to  the  commissioners  the  assessment  of  damages  only.  The 
blow  inflicted  by  that  fatal  proclamation,  which  insulted  our  national  sovereignty  and 
struck  at  our  unity  as  a  nation,  followed  by  broadside  iipon  broadside,  driving  our 
commerce  from  the  ocean,  was  kindred  in  character  to  those  earlier  blows,  and,  when 
we  consider  that  it  was  in  aid  of  slavery,  it  was  a  blow  at  civilization  itself.  Besides 
degrading  us  and  ruining  our  commerce,  its  direct  and  constant  influence  was  to  en- 
courage the  rebellion,  and  to  prolong  the  war  waged  by  slaveholders  at  such  cost 
of  treasure  and  blood.  It  was  a  terrible  mistake,  which  I  cannot  doubt  that  good 
Englishmen  must  regret.  And  now,  in  the  interest  of  peace,  it  is  the  duty  of  both 
sides  to  find  a  remedy,  complete,  just,  and  conciliatory,  so  that  the  deep  sense  of  wrong 
and  the  detriment  to  the  republic  may  be  forgotten  in  that  proper  satisfaction  which 
a  nation  loving  j  ustice  cannot  hesitate  to  offer. 

THE  EXTENT  OF  OUK  LOSSES. 

Individual  losses  may  be  estimated  with  reasonable  accuracy.  Ships  burned  or  sunk 
with  their  cargoes  may  be  counted  and  their  value  determined ;  but  this  leaves  without 
recognition  the  vaster  damage  to  commerce  driven  from  the  ocean,  and  that  other 
damage,  immense  and  infinite,  caused  by  the  prolongation  of  the  war,  all  of  which  may 
be  called  vaiional  in  contradistinction  to  individual. 

Our  national  losses  have  been  frankly  conceded  by  eminent  Englishmen.  I  have 
already  quoted  Mr.  Cobden,  who  did  not  hesitate  to  call  them  "  cruel  losses."  During 
the  same  debate  in  which  he  let  drop  this  testimony,  he  used  other  words,  which  show 
how  justly  he  comprehended  the  case.  "  Tou  have  leeti,"  said  he,  "  carrying  on  loar  from 
these  slwres  with  the  United  States,  and  have  been  inflicting  an  amount  of  damage  on  that 
country  greater  than  would  be  produced  by  many  ordinary  wars.  It  is  estimated  that 
the  loss  sustained  by  the  capture  and  burning  of  American  vessels  has  been  about 
$15,000,000,  or  nearly  £3,000,000  sterling.  But  this  is  a  small  part  of  the  injury  which  has 
ieen  inflicted  on  the  American  marine.  We  have  rendered  the  rest  of  her  vast  mercantile 
property  useless."  Thus,  by  the  testimony  of  Mr.  Cobden,  were  those  individual  losses, 
which  are  alone  recognized  by  the  pending  treaty,  only  "  a  small  part  of  the  injury 
inflicted."  After  confessing  his  fears  with  regard  to  "the  heaping  up  of  a  gigantic  ma- 
terial grievance  such  as  was  then  rearing,"  he  adds,  in  memorable  words : 

"  You  have  already  done  your  worst  toward  the  American  mercantile  marine.  What 
with  the  high  rate  of  insurance,  what  with  these  captures,  and  what  with  the  amount 
of  damage  you  have  done  to  that  which  is  left,  you  have  virtually  made  valueless  that 
vast  property.  Why,  if  you  had  gone  and  helped  the  confederates  by  bombarding  all 
the  accessible  sea-port  towns  of  America  a  few  lives  might  have  been  lost  which,  as  it 
is,  have  not  been  sacrificed,  but  you  could  hardly  have  done  more  injury  in  the  way  of 
destroying  property  than  you  have  done  by  these  few  cruisers."     [Hear,  hear.] 

With  that  clearness  of  vision  which  he  possessed  in  such  rare  degree,  this  statesman 
saw  that  England  had  "  virtually  made  valueless  a  vast  property,"  as  much  as  if  this 
power  had  bombarded  "  aU  the  accessible  sea-port  towns  of  America." 

So  strong  and  complete  is  this  statement  that  any  further  citation  seems  superfluous ; 
but  I  cannot  forbear  adducing  a  pointed  remark  in  the  same  debate,  by  that  able  gen- 
tleman, Mr.  William  E.  Forster :  "  There  could  not,"  said  he,  "  be  a  stronger  illustration 
of  the  damage  which  has  been  done  to  the  American  trade  by  these  cruisers  than  the 
fact  that  so  completely  was  the  American  flag  driven  from  the  ocean  that  the  Georgia, 
on  her  second  cruise,  did  not  meet  a  single  American  vessel  in  six  weeks,  though  she 
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saw  no  less  than  seventy  vessels  in  a  very  few  days."  This  is  most  suggestive.  So 
entirely  was  our  commerce  driven  from  the  ocean  that  for  six  weeks  not  an  American 
vessel  was  seen. 

Another  Englishman,  in  an  elaborate  pamphlet,  bears  similar  testimony.  I  refer  to 
the  pamphlet  of  Mr.  Edge,  published  in  London  by  Eidgway  in  1864,  and  entitled  "  The 
Destruction  of  the  American  Carrying  Trade."  After  Betting  forth  at  length  the  destruc- 
tion of  our  commerce  by  British  pirates,  this  write^thus  foreshadows  the  damages :  "  Were 
we,"  says  he,  "  the  sufferers,  we  should  certainly  demand  compensation  for  the  loss  of 
the  property  captured  or  destroyed ;  for  the  in-terest  of  the  capital  invested  in  the  ves- 
sels and  their  cargoes,  and  may  be  a  fair  compensation  in  addition  for  all  and  any 
injury  accruing  to  our  business  interests  from  the  depredations  upon  our  shipping. 
The  remuneration  may  reach  a  high  figure  in  the  present  case;  but  it  would  be  a  sample  act  of 
justice,  and  might  prevent  an  incomparably  greater  loss  in  the  future."  Here  we  have 
the  damages  as  assessed  by  an  Englishman,  who.  while  contemplating  remnueration  at 
a  high  figure,  recognizes  it  as  a  simple  act  of  justice. 

Such  is  the  candid  and  explicit  testimony  of  Englishmen,  pointing  the  way  to  the 
proper  rale  of  damages.  How  to  authenticate  the  extent  of  national  loss  with  reason- 
able certainty  is  not  without  difficulty ;  but  it  cannot  be  doubted  that  such  a  loss 
occurred.  It  is  folly  to  question  it.  The  loss  may  be  seen  in  various  circumstances,  as 
in  the  rise  of  insurance  on  all  American  vessels;  the  fate  of  the  carrying  trade,  which 
was  one  of  the  great  resources  of  our  country ;  the  diminution  of  our  tonnage  with  the 
corresponding  increase  of  British  tonnage  ;  the  falling  off  in  our  exports  and  imports, 
with  due  allowance  for  our  abnormal  currency  and  the  diversion  of  war.  These  are 
some  of  the  elements ;  and  here  again  we  have  British  testimony.  Mr.  W.  E.  Porster, 
in  the  speech  already  quoted,  announces  that  "  the  carrying  trade  of  the  United  States 
was  transferred  to  British  merchants;"  and  Mr.  Cobden,  with  his  characteristic  mastery 
of  details,  shows  that,  according  to  an  official  document  laid  on  the  table  of  Parliament, 
American  shipping  had  been  transferred  to  English  capitalists  as  follows :  in  1858,  33 
vessels,  13,638  tons;  1859,49  vessels,  21,673  tons;  1860,41  vessels,  13,638  tons:  1861, 
126  vessels,  71,673  tons ;  1862, 135  vessels,  64,573  tons ;  and  1863,  348  vessels,  252,579  tons ; 
and  he  adds,  "  I  am  told  that  this  operation  is  now  going  on  as  fast  as  ever;"  and  this 
circumstance  he  declares  to  be  "the  gravest  part  of  the  question  of  our  relations  with 
America."    But  this  "  gravest  part "  is  left  untouched  by  the  pending  treaty. 

Our  own  official  documents  are  in  harmony  with  these  English  authorities.  For 
instance,  I  have  before  me  now  the  report  of  the  Secretary  of  the  Treasury  for  1868, 
with  an  appendix  by  Mr.  Nimmo  on  ship-building  in  our  country.  From  this  report  it 
appears  that  in  the  New  England  States  during  the  year  1855,  the  most  prosperous 
year  of  American  ship-building,  305  ships  and  barks  and  173  schooners  were  built, 
with  an  aggregate  tonnage  of  326,429  tons,  while  during  the  last  year  only  58  ships 
and  barks  and  213  schooners  were  built,  with  an  aggregate  tonnage  of  98,697  tons.  I 
add  a  further  statement  from  the  same  report : 

"During  the  ten  years  from  1852  to  1862  the  aggregate  tonnage  of  American  vessels 
entered  at  sea-ports  of  the  United  States  from  foreign  countries  was  30,225,475  tons, 
and  the  aggregate  tonnage  of  foreign  vessels  entered  was  14,699,193  tons,  while  during 
the  five  years  from  1863  to  1868  the  aggregate  tonnage  of  American  vessels  entered 
was  9,299,877  tons,  and  the  aggregate  tonnage  of  foreign  vessels  entered  was  14,116,427 
tons,  showing  that  American  tonnage  in  our  foreign  trade  had  fallen  from  two 
hundred  and  six  to  sixty-six  per  cent,  of  foreign  tonnage  in  the  same  trade.  Stated 
in  other  terms,  during  the  decade  from  1852  to  1862  sixty-seven  per  cent,  of  the 
total  tonnage  entered  from  foreign  countries  was  in  American  vessels ;  and  during  the 
five  years  from  1863  to  1868  only  thirty-nine  per  cent,  of  the  aggregate  tonnage  entered 
from  foreign  countries  was  in  American  vessels,  a  relative  falling  off  of  nearly  one- 
half."    (Finance  Eeport  for  1868,  page  496.) 

It  is  not  easy  to  say  how  much  of  this  change,  which  has  become  chronic,  may  be 
referred  to  British  pirates ;  but  it  cannot  be  doubted  that  they  contributed  largely  to 
produce  it.    They  began  the  influences  under  which  this  change  has  continued. 

There  is  another  document  which  bears  directly  upon  the  present  question.  I  refer 
to  the  interesting  report  of  Mr.  Morse,  our  consul  at  London,  made  during  the  last 
year,  and  published  by  the  Secretary  of  State.  After  a  minute  inquiry  the  report 
shows  that,  on  the  breaking  out  of  the  rebellion  in  1861,  the  entire  tonnage  of  the 
United  States,  coasting  and  registered,  was  5,539,813  tons,  of  which  2,642,625  tons  were 
registered  and  employed  in  foreign  trade,  and  that,  at  the  close  of  the  rebellion  in  1865, 
notwithstanding  an  increase  in  coasting  tonnage,  our  registered  tonnage  had  fallen  to 
1,602,528  tons,  being  a  loss  during  the  four  years  of  more  than  a  million  tons,  amount- 
ing to  about  forty  per  cent,  of  our  foreign  commerce.  During  the  same  four  years  the 
total  tonnage  of  the  British  empire  rose  from  5,895,369  'tons  to  7,322,604  tons,  the 
increase  being  especially  in  the  foreign  trade.  The  report  proceeds  to  say  that  as  to 
the. cause  of  the  decrease  in  America  and  the  corresponding  increase  in  the  British 
empire  "  there  can  be  no  room  for  question  or  doubt."    Here  is  the  precise  testimony 
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from  one,  who,  at  his  ofBoial  post  in  London,  watched  this  unprecedented  drama,  with 
the  outstretched  ocean  as  a  theater,  and  British  pirates  as  the  performers  : 

"Conceding  to  the  rebels  the  belligerent  rights  of  the  sea  when  they  had  not  a  soli- 
tary war  ship  afloat,  in  dock,  or  in  the  process  of  construction,  and  when  they  had  no 
power  to  protect  or  dispose  of  prizes,  made  their  sea-rovers,  when  they  appeared,  the 
instruments  of  terror  and  destruction  to  our  commerce.  From  the  appeiarance  oi:  the 
first  corsair  in  pursuit  of  their  ships  American  merchants  had  to  pay  not  only  the 
marine  but  the  war  risk  also  on  their  ships.  After  the  burning  of  one  or  two  ships  with 
their  neutral  cargoes,  the  ship-owner  had  to  pay  the  war  risk  on  the  cargo  his  ship'  had 
on  freight  as  well  as  on  the  ship.  Even  then,  for  safety,  the  preference  was,  as  a  mat- 
ter of  course,  always  given  to  neutral  vessels;  and  American  ships  could  rarely  find 
employment  on  these  hard  terms  as  long  as  there  ■«  ere  good  neutral  ships  in  the  freight 
markets.  Under  such  circumstances  there  was  no  course  left  for  our  merchant  ship- 
owners but  to  take  such  profitless  business  as  was  occasionally  offered  them,  let  their 
ships  be  idle  at  their  moorings,  or  in  dock  with  large  expense  and  deterioration  con- 
stantly going  on,  to  sell  them  outright  when  they  could  do  so  without  ruinous  sacrifice, 
or  put  them  under  foreign  flags  for  protection."  (Report  of  F.  H.  Morse,  United  States 
Consul  at  London,  dated  January  1,  1868.) 

Beyond  the  actual  loss  in  the  national  tonnage  there  was  a  further  loss  in  the  arrest 
of  our  natural  increase  in  this  branch  of  industry,  which  an  intelligent  statistician 
puts  at  five  per  cent,  annually,  making  in  1866  a  total  loss  on  this  account  of  1,384,958 
tons,  which  must  be  added  to  1,229,035  tons  actually  lost.  The  same  statistician,  after 
estimating  the  value  of  a  ton  at  forty  dollars  gold,  and  making  allowance  for  old  and 
new  ships,  puts  the  sum  total  of  national  loss  on  this  account  at  $110,000,000.  Of 
course  this  is  only  an  item  in  our  bill. 

To  these  authorities  I  add  that  of  the  National  Board  of  Trade,  which,  in  a  recent 
report  on  American  shipping,  after  setting  forth  the  diminution  of  onr  sailing  tonnage, 
says  that  it  is  all  to  be  traced  to  the  war  on  the  ocean,  and  the  result  is  summed  up  in 
the  words,  that  "while  the  tonnage  of  the  nation  was  rapidly  disappearing  by  the  rav- 
ages of  the  rebel  cruisers  and  by  sales  abroad,  there  was  no  construction  of  new  vessels 
going  forward  to  counteract  the  decline  even  in  part."  Such  is  the  various  testimony, 
all  tending  to  one  conclusion. 

This  is  what  I  have  to  say  for  the  present  on  national  losses  through  the  destruction 
of  commerce.  These  are  large  enough;  but  there  is  another  chapter  where  they  are 
larger  far.  •  I  refer,  of  course,  to  the  national  losses  caused  by  the  prolongation  of  the 
war,  and  traceable  directly  to  England.  Pardon  me  if  I  confess  the  regret  with  which 
I  touch  this  prodigious  item,  for  I  know  well  the  depth  of  feeling  which  it  is  calcu- 
lated to  stir.  But  I  cannot  hesitate.  It  belongs  to  the  case.  No  candid  person,  who 
studies  this  eventual  period,  can  doubt  that  the  rebellion  was  originally  encouraged 
by  hope  of  support  from  England;  that  it  was  strengthened  at  once  by  the  concession 
of  belligerent  rights  on  the  ocean;  that  it  was  fed  to  the  end  by  British  supplies;  that 
it  was  encouraged  by  every  well-stored  British  ship  that  was  able  to  defy  our  block- 
ade ;  that  it  was  qu.ickened  into  frantic  life  with  every  report  from  thp  British  pirates, 
flaming  anew  with  every  burning  ship;  nor  can  it  be  doubted  that,  without  British 
intervention,  the  rebellion  would  have  soon  succumbed  under  the  well-directed  efforts 
of  the  national  government.  Not  weeks  or  months  but  years  were  added  in  this  way 
to  our  war,  so  full  of  the  most  costly  sacrifice.  The  subsidies  which,  in  other  times, 
England  contributed  to  continental  wars  were  less  effective  than  the  aid  and  comfort 
which  she  contributed  to  the  rebellion.  It  cannot  be  said  too  often  that  the  naval  hose 
of  the  rebellion  was  not  in  America  but  in  England.  The  blockade-runners  and  the 
pirate  ships  were  all  English.  England  was  the  fruitful  parent,  and  these  were  the 
"hell-hounds,"  pictured  by  Milton  in  his  description  of  sin,  which,  "when  they  list, 
would  creep  into  her  womb  and  kennel  there."  Mr.  Cobden  boldly  said  in  the  House 
of  Commons  that  England  made  war  from  her  shores  on  the  United  States,  "  with  an 
amount  of  damage  to  that  country  greater  than  in  many  ordinary  wars."  According 
to  this  testimony,  the  conduct  of  England  was  war ;  but  it  must  not  be  forgotten  that 
this  war  was  carried  on  at  our  sole  (jost.  The  United  States  paid  for  a  war  waged  by 
England  upon  the  national  unity. 

There  is  one  form  that  this  war  assumed  which  was  incessant,  most  vexatious,  and 
costly,  besides  being  in  itself  a  positive  alliance  with  the  rebellion.  It  was  that  of 
blockade-runners,  openly  equipped  and  supplied  by  England  under  the  shelter  of  that 
baleful  proclamation.  Constantly  leaving  English  ports,  they  stole  across  the  ocean, 
and  then  broke  the  blockade.  These  active  agents  of  the  rebellion  could  be  counter- 
acted only  by  a  network  of  vessels  stretching  along  the  coast,  at  great  cost  to  the 
country.  Here  is  another  distinct  item,  the  amount  of  which  may  be  determined  at 
the  Navy  Department. 

The  sacrifice  of  precious  life  is  beyond  human  compensation ;  but  there  may  be  an 
approximate  estimate  of  the  national  loss  in  treasure.  Everybody  can  make  the  calcu- 
lation. I  content  myself  with  calling  attention  to  the  elements  which  enter  into  it. 
Besides  the  blockade  there  was  the  prolongation  of  the  war.    The  rebellion  was 
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svippi'ossed  at  a  cost  of  more  than  four  thousand  million  dollars,  a  oousiderahle 
portion  of  which  has  been  already  paid,  leaving  twenty-five  hundred  millions  as  a 
national  deht  to  burden  the  people.  If,  through  British  intervention,  the  war  was 
doubled  in  duration,  or  in  any  way  extended,  as  cannot  be  doubted,  then  is  England 
justly  responsible  for  the  additional  expenditure  to  which  our  country  was  doomed ; 
and,  whatever  may  be  the  final  settlement  of  these  great  accounts,  such  must  be  the 
judgment  in  any  chancery  which  consults  the  simple  equity  of  the  case. 

This  plain  statement,  without  one  word  of  exaggeration  or  aggravation,  is  enough  to 
exhibit  the  magnitude  of  the  national  losses,  whether  from  the  destruction  of  our  com- 
merce, the  prolongation  of  the  war,  or  the  expense  of  the  blockade.  They  stand  before 
US  mountain  high,  with  a  base  broad  as  the  nation,  and  a  mass  stupendous  as  the 
rebellion  itself.  It  will  be  for  a  wise  statesmanship  to  determine  how  this  fearful 
accumulation,  like  Pelion  upon  Ossa,  shall  be  removed  out  of  sight,  so  that  it  shall  no 
longer  overshadow  the  two  countries. 

THE  RULE   OF  DAM.iGES. 

Perhaps  I  ought  to  anticipate  an  objection  from  the  other  side  to  the  efieot  that  these 
national  losses,  whether  from  the  destruction  of  our  commerce,  the  prolongation  of  the 
war,  or  the  expense  of  the  blockade,  are  indirect  and  remote,  so  as  not  to  be  a  just 
cause  of  claim.  This  is  expressed  at  the  common  law  by  the  rule  that  "  damages  must 
be  for  the  natural  and  proximate  consequence  of  an  act."  (2  Greenleaf,  Ev.,  p.  210.) 
To  this  excuse  the  answer  is  explicit.  The  damages  suffered  by  the  United  States  are 
two-fold,  individual  and  national,  being  in  each  case  direct  and  proximate,  although  in 
the  one  case  individuals  suffered,  and  in  the  other  case  the  nation.  It  is  easy  to  see  that 
there  may  be  occasions  where,  overtopping  all  individual  damages,  are  damages  suf- 
fered by  the  nation,  so  that  reparation  to  individuals  would  be  insufficient;  nor  can 
the  claim  of  the  nation  be  questioned  simply  because  it  is  large,  or  because  the  evi- 
dence with  regard  to  it  is  ffiffp.rent  from  that  in  the  case  of  an  individual.  In  each 
case  the  damage  must  be  proved  by  the  best  possible  evidence,  and  this  is  all  that  law 
or  reason  can  require.  In  the  case  of  the  nation  the  evidence  is  historic ;  and  this  is 
enough.  Impartial  history  will  record  the  national  losses  from  British  intervention, 
and  it  is  only  reasonable  that  the  evidence  of  these  losses  should  not  be  excluded  from 
judgment.  Because  the  case  is  without  precedent,  because  no  nation  ever  before 
received  such  injury  from  a  friendly  power,  this  can  be  no  reason  why  the  question 
should  not  be  considered  on  the  evidence. 

Even  the  rule  of  the  common  law  furnishes  no  impediment ;  for  our  damages  are  the 
natural  consequence  of  what  was  done.  But  the  rule  of  the  Roman  law,  which  is  the 
rule  of  international  law,  is  broader  than  that  of  the  common  law.  The  measure  of 
damages,  according  to  the  Digest,  is,  "whatever  may  have  been  lost  or  might  have 
been  gained;"  quantum  mihi  abest,  quantumque  luo'ari  potui;  and  this  same  rule  seems 
to  prevail  in  the  French  law,  borrowed  from  the  Roman  law.  This  rule  opens  the 
door  to  ample  reparation  for  all  damages,  whether  individual  or  national. 

There  is  another  rule  of  the  common  law,  in  harmony  with  strict  justice,  which  is 
applicable  to  the  case.  I  find  it  in  the  law  relating  to  nuisances,  which  provides  that 
there  may  be  two  distinct  proceedings — first,  in  behalf  Of  individuals;  and,  secondly, 
in  behalf  of  the  community.  Obviously,  reparation  to  individuals  does  not  supersede 
reparation  to  the  community.  The  proceeding  in  the  one  case  is  by  action  at  law, 
and  in  the  other  by  indictment.  The  reason  assi^ed  by  Blackstone  for  the  latter  is, 
"because  the  damages  being  common  to  all  the  king's  subjects,  no  oue  can  assign  his 
particular  proportion  of  it."  (3  Black.  Com.,  p.  219.)  But  this  is  the  very  case  with 
regard  to  damages  sustained  by  the  nation. 

A  familiar  authority  furnishes  an  additional  illustration,  which  is  precisely  in 
point : 

"  No  person,  natural  or  corporate,  can  have  an  action  for  a  puUic  nuisance,  or  punish 
it;  but  only  the  kiog  in  his  public  capacity  of  supreme  governor  and  paterfamilias  of 
the  kingdom.  Yet  this  rule  admits  of  one  exception— where  a  private  person  suffers 
some  extraordinay  damage  beyond  the  rest  of  the  king's  subjects."  (Tomlin's  Law  Diet., 
art.  Nuisance.) 

Applying  this  rule  to  the  present  case,  the  way  is  clear.,  Every  British  pirate  was 
a,  public  nuisance,  involving  the  British  government,  which  must  respond  in  damages, 
not  only  to  the  individuals  who  have  suffered,  but  also  to  the  national  government, 
acting  as  paterfamilias  for  the  common  good  of  all  the  people. 

Thus  by  an  analogy  of  the  common  law,  in  the  case  of  a  public  nuisance,  also  by  the 
strict  rule  of  the  Roman  law,  which  enters  so  largely  into  international  law,  and  even 
by  the  rule  of  the  common  law  relating  to  damages,  all  losses,  whether  individual  or 
national,  are  the  just  subject  of  claim.  It  is  not  I  who  say  this ;  it  is  the  law.  The 
colossal  sum-total  may  be  seen  not  only  in  the  losses  of  individuals,  but  in  those 
national  losses,  caused  by  the  destruction  of  our  commerce,  the  prolongation  of  the 
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war,  and  the  expense  of  the  blockade,  all  of  which  may  be  charged  directly  to  Eng- 
land; 

—  illud  ab  imo 
Corpore,  et  ex  un4  pendebat  origine  bellxon. 

Three  times  is  this  liability  fixed — first  by  the  concession  of  ocean  belligerency,  open- 
ing to  the  rebels  ship-yards,  founderies  and  manufactories,  giving  to  them  a  flag  on  the 
ocean ;  secondly,  by  the  organization  of  hostile  expeditions,  which,  by  admissions  in 
Parliament,  were  nothing  less  than  piratical  war  on  the  United  States  with  England 
as  the  naval  base ;  and,  thirdly,  by  welcome,  hospitality,  and  supplies  extended  to 
these  pirate  ships  in  ports  of  the  British  empire.  Show  either  of  these,  and  the  lia- 
bility of  England  is  complete.  Show  the  three,  and  this  power  is  hound  by  a  triple 
cord. 

CONCLUSION. 

Mr.  President,  in  concluding  these  remarks,  I  desire  to  say  that  I  am  no  volunteer. 
For  several  years  I  have  carefully  avoided  saying  anything  on  this  most  irritating 
question,  being  anxious  that  negotiations  should  be  left  undisturbed  to  secure  a 
settlement  which  could  be  accepted  by  a  deeply-injured  nation.  The  submission  of 
the  pending  treaty  to  the  j  udgmeut  of  the  Senate  left  me  no  alternative.  It  became  my 
duty  to  consider  it  carefully  in  committee,  and  to  review  the  whole  subject.  If  I 
failed  to  find  what  we  had  a  right  to  expect,  and  if  the  just  claims  of  our  country 
assumed  unexpected  proportions,  it  was  not  because  I  would  bear  hard  on  Eng- 
land, hut  because  I  wish  most  sincerely  to  remove  all  possibility  of  strife  between 
our  two  countries,  and  it  is  evident  that  this  can  be  done  only  by  first  ascertaining 
the  nature  and  extent  of  difference.  In  this  spirit  I  have  spoken  to-day.  If  the  case 
against  England  is  strong,  and  if  our  claims  are  unprecedented  in  magnitude,  it  is 
only  because  the  conduct  of  this  power  at  a  trying  period  was  most  unfriendly,  and 
the  injurious  consequences  of  this  conduct  were  on  a  scale  corresponding  to  the  thear 
ter  of  action.  Life  and  property  were  both  swallowed  up,  leaving  behind  a  deep-selated 
sense  of  enormous  wrong,  as 'yet  unatoned  and  even  unacknowledged,  which  is  one 
of  the  chief  factors  in  the  problem  now  presented  to  the  statesmen  of  both  countries. 
The  attempt  to  close  this  great  international  debate  without  a  complete  settlement  is 
little  short  of  puerile. 

With  the  lapse  of  time  and  with  minuter  consideration  the  case  against  England 
becomes  more  grave,  not  only  from  the  questions  of  international  responsibility  which 
it  involves,  but  from  better  comprehension  of  the  damages  which  are  seen  now  in  their 
tine  proportions.  During  the  war  and  for  some  time  thereafter  it  was  impossible  to 
state  them.  The  mass  of  a  mountain  cannot  be  measured  at  its  base.  The  observer 
must  occupy  a  certain  distance,  and  this  rule  perspective  is  justly  applicable  to  dam- 
ages which  are  vast  beyond  precedent. 

A  few  dates  will  show  the  progress  of  the  controversy  and  how  the  case  enlarged. 
Going  as  far  back  as  20th  November,  1862,  we  find  our  minister  in  London,  Mr.  Adams, 
calling  for  redress  from  the  British  government  on  account  of  the  Alabama.  This  was 
the  mild  begining.  On  the  23d  of  October,  1863,  in  another  communication,  the  same 
minister  suggested  to  the  British  government  "any  fair  and  equitable  form  of  arbitra- 
ment or  reference."  This  proposition  slumbered  in  the  British  Foreign  Office  for 
nearly  two  years,  during  which  the  Alabama  was  pursuing  her  piratical  career,  when 
on  30th  August,  1865,  it  was  awakened  by  Lord  Eussell  only  to  be  knocked  down  in 
these  words : 

"  In  your  letter  of  October  23,  1863,  you  were  pleased  to  say  that  the  government  of 
the  United  States  is  ready  to  agree  to  any  form  of  arbitration." 

*  *  *  *     "  Her  Majesty's  government  must,  therefore,  decline  either 

to  make  reparation  and  compensation  for  the  captures  made  by  the  Alabama,  or  to 
refer  the  question  to  any  foreign  state." 

Such  was  our  repulse  from  England,  having  at  least  the  merit  of  frankness,  if  noth- 
ing else.  On  the  17th  October,  1865,  our  minister  informed  Lord  Eussell  that  the  United 
States  had  finally  resolved  to  make  no  effort  for  arbitration.  Again  the  whole  question 
slumbered  until  27th  August,  1866,  when  Mr.  Seward  presented  a  list  of  individual 
claims  on  account  of  the  pirate  Alabama.  From  that  time  negotiation  has  continued 
with  ups  and  downs,  until  at  last  the  pending  treaty  was  signed.  Had  the  early  over- 
tures of  our  government  been  promptly  accepted,  or  had  there  been  at  any  time  a  just 
recognition  of  the  wrong  done,  I  doubt  not  that  this  great  question  would  have  been 
settled ;  but  the  rejection  of  our  very  moderate  propositions  and  the  protracted  delay, 
which  afforded  an  opportunity  to  review  the  case  in  its  different  bearings,  have 
awakened  the  people  to  the  magnitude  of  the  interests  involved.  If  our  demands  are 
larger  now  than  at  our  first  call,  it  is  not  the  only  time  in  history  where  such  a  rise 
has  occurred.    The  story  of  the  Sibyl  is  repeated,  and  England  is  the  Roman  King. 

Shall  these  claims  be  liquidated  and  canceled  promptly,  or  allowed  to  slumber  until 
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caUed  into  activity  'by  some  future  exigency?  There  are  many  among  us  who,  taking 
counsel  of  a  sense  of  national  wrong,  would  leave  them  to  rest  without  settlement,  so 
as  to  famish  a  precedent  for  retaUation  in  kind,  should  England  find  herselt  at  war. 
There  are  many  in  England  who,  taking  counsel  of  a  perverse  political  wfowy' 'i^If 
spurned  them  absolutely;  and  there  are  others  who,  invoking  the  point  ot  nonor, 
assert  that  England  cannot  entertain  them  without  compromising  her  honor.  Itraa 
there  is  peril  from  both  sides.  It  is  not  difdcult  to  imagine  one  of  our  countrymen  say  mg 
with  Shakspeare's  Jew,  "The  villainy  you  teach  me  I  will  execute,  and  it  shaU  go 
hard,  but  I  will  better  the  instruction;"  nor  is  it  difficult  to  imagme  an  Enghshman 
firm  in  his  conceit,  that  no  apology  can  be  made  and  nothing  paid.  I  cannot  sympa- 
thize with  either  side.  Be  the  claims  more  or  less,  they  are  lipnestly  presented,  witn 
the  conviction  that  they  are  just,  and  they  should  be  considered  candidly,  so  that  tuey 
shall  no  longer  lower  like  a  cloud  ready  to  burst  upon  two  nations,  which,  according 
to  their  iuclinations,  can  do  each  other  such  infinite  injury  or  such  infinite  good,  l 
know  it  is  sometimes  said  that  war  between  us  must  come  sooner  or  later.  1  do  not 
believe  it.    But  if  it  niust  come,  let  it  be  later,  and  then  I  am  sure  it  will  never  come. 

Meanwhile,  good  men  must  unite  to  make  it  impossible.  r     -j. «i=, 

Again  I  say  this  debate  is  not  of  my  seeking.  It  is  not  temptmg,  for  it  compels 
criticism  of  a  foreign  power  with  which  I  woifld  have  more  than  peace,  more  even 
than  concord.  But  it  cannot  be  avoided.  .  The  truth  must  be  told,  not  in  anger,  but 
in  sadness.  England  has  done  to  the  United  States  an  injury  most  difficult  to  meas- 
ure. Considering  when  it  was  done  and  in  what  complicity,  it  is  truly  unaccountable. 
At  a  great  epoch  of  history,  not  less  momentous  than  that  "^  ^=1^%^^?^^  ?.?^°1"*^X 
that  of  the  Reformation,  when  civilization  was-  fighting  a  last  battle  with  slavery, 
England  gave  her  name,  her  influence,  her  material  resources  to  the  ^^fc^^^f/^^f '  ^°* 
flufg  a  sword  into  the  scale  with  slavery.  Here  was  a  P°^te"*°"^=^^^^?Ji^-  ^^*S 
that  the  land  of  Wilberforce,  after  spending  m^Uions  for  emancipation,  a,fter  proclaim- 
ing everywhere  the  truths  of  liberty,  and  ascending  to  glorious  primacy  in  the  sublune 
mfvemSt  for  the  universal  aboUtion  of  slavery,  coifld  do  this  thing!  Like  every 
depaZrTftom  the  rule  of  justice  and  good  neighborhood,  her  conduct  was  Pernicmus 
in  proportion  to  the  scale  of  operations,  affecting  individuals,  corporations,  communi- 
ties, and  the  nation  itself.  And  yet  down  to  this  day  there  is  no  .f^J^^^l^^lf^^J^^f 
this  wrong;  not  a  single  word.  Such  a  generous  expression  would  be  the  Ijeginning 
of  a  just  settlement,  and  the  best  assuranoe  of  that  harmony  between  two  great  and 
kindred  nations  which  aU  must  desire. 
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